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PROCEEDINGS ON 24 MARCH  2026 

CHAIRPERSON :    Good morning fami ly ,  good morning  

everyone .   Good morning ,  Advocate Chauke.  

ADV CHAUKE :    Good morning ,  Chai r .  

CHAIRPERSON :    Let  me take th is  oppor tuni ty  to  apologise  

to  a l l  o f  you,  you might  have heard o f  my chal lenge ,  hence 

the  delay ,  thank you for  your  pat ience .   Al l  is  under  cont ro l .   

Advocate  Ngcukai tobi?  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .  

CHAIRPERSON :    We can begin .   I  do  not  know whether  you  10 

have used th is  morning  to  have tea ,  are you going to ask tha t  

we adjourn  fo r  a  shor t  t ime fo r  tea  or…? 

ADV NGCUKAITOBI SC :    Yes,  we might ,  Madam Chair ,  i t  i s  

ten past  11 a l ready,  so i f  i t  is  convenient  to  the  Panel ,  we 

can s tar t  wi th  our  adjournment  and then we can commence 

thereaf ter .   [Laughter ]  

CHAIRPERSON :    Yes,  I  th ink we can do that ,  so  tha t  we keep 

the  t ime as we normal ly  do .  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    A t  least  I  have  repor ted .  20 

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .  

CHAIRPERSON :    Thank you.   My s is ter  i s  concerned that  I  

cannot  walk ,  bu t  I  can walk  back.  

ADV NGCUKAITOBI SC :    We could  say that  you could  walk ,  

Madam Chair .  
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CHAIRPERSON :    Yes,  I  can walk .   Yes,  so we wi l l  ad journ  

unt i l  ha l f  past  11  and we s tar t .  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .  

CHAIRPERSON :    Yes,  Advocate  Chauke ,  we wi l l  ad journ  fo r  

15  minutes.  

ADV CHAUKE :    Thank you,  Chai r .  

ENQUIRY ADJOURNS  

ENQUIRY RESUMES 

CHAIRPERSON :    Yes,  thank you.   Good morning again .   

Advocate  Chauke? 10 

ADV CHAUKE :    Good morning ,  Chai r .  

CHAIRPERSON :    Good morning .   You cont inue to  be under  

oa th.  

ADV CHAUKE :    Thank you,  I  conf i rm.  

ANDREW CHAUKE    (s .u .o . )  

CHAIRPERSON :    Thank you.   You may proceed, Advocate  

Ngcukai tobi .  

ADV NGCUKAITOBI SC :    Yes,  thank you,  Madam Chai r .   Mr  

Chauke,  yesterday we had f in ished the  analys is  o f  the  te rms 

of  re ference re la t ing  to  Cato  Manor .   We had a lso  done the 20 

l is t  o f  judgments tha t  you read  and considered a t  the  t ime.   

But  there  is  one more  tha t  i s  ou ts tanding.   I t  i s  the  De Kock  

repor t ,  which  is  referred  to,  i f  you remember ,  th is  ju dgment  

tha t  l i s ts  what  you considered at  page 5  thereof .   And SB3,  

the  De Kock repor t ,  i s  the  las t  o f  those i t ems,  correc t?  
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ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    Now, I  do  not  know i f  you have i t  

easy to ge t  the  De Kock  report  in  f ron t  o f  you.   I t  says here  

SB3,  so  that  shou ld  be one o f  the  annexures to  the  s tatement 

by  Advocate  Batohi .  

ADV CHAUKE :    I  have got  a  copy of  the  repor t ,  a l though i t  

is  no t  on SB3.   

ADV NGCUKAITOBI SC :    No,  tha t  is  f ine.   I  th ink  there  are  

var ious vers ions f l y ing  around,  so  any vers ion  wi l l  do .   So 

what  page is  that  tha t  you are  looking  at?   10 

ADV CHAUKE :    I t  i s  053.  

ADV NGCUKAITOBI SC :    Oh,  i s  tha t  one o f  the  annexures 

to  Advocate  Batohi 's  s ta tement?  

ADV CHAUKE :    Yes,  cor rec t .  

ADV NGCUKAITOBI SC :    Al l  r ight ,  thank you.   Let  us jus t  

wai t  for  the  Panel  to  ge t  the i r  own copies.   Wel l ,  mine is  no t  

numbered.   What  page is  th i s  tha t  you are  looking  for?  

ADV CHAUKE :    I t  i s  SB3.  

ADV NGCUKAITOBI SC :    134.  

ADV CHAUKE :    134,  but  on the  at tached i t  says 053.   20 

ADV CHAUKE :    I  th ink the  Panel  i s  us ing  SB3 -134.   

ADV CHAUKE :    That  i s  f ine.  

CHAIRPERSON :    You may proceed, Counsel .  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .  

CHAIRPERSON :    They are get t ing my bundle .  
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ADV NGCUKAITOBI SC :    Yes,  thank you,  Madam Chai r .   

Now,  I  cannot  remember  whether  tha t  one,  i f  you look at  the 

end, i s  that  the  one s igned a t  page 96 of  the  document?   Is  

tha t  the one s igned by Advocate de Kock  a lone or  the  one 

s igned by Advocate  de Kock and Advocate  Mamabolo?  

ADV CHAUKE :    The one tha t  I  have got  i s  the  one tha t  i s  

s igned by Advocate  de Kock a lone.  

ADV NGCUKAITOBI SC :    Yes,  a l l  r igh t .   The one I  have is  

s igned by Advocate de Kock  and Advocate  Mamabolo ,  and we 

have covered th is  be fore about  the  d iscrepancies  in  the  10 

s ignature .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   But  what  would  th is  te l l  you  

tha t  you have a  repor t  tha t  i s  d ra f ted  by  four  people ,  s igned 

e i ther  by  one or  by  two,  and then i t  has got  por t ions that  i t  

says on behal f  o f ,  bu t  one o f  them has s igned never theless?  

ADV CHAUKE :    One can accept  tha t  maybe when the  f ina l  

repor t  was dra f ted,  the  col leagues were  s i t t ing  f rom very  fa r  

apar t ,  and they were  not  able  to  s ign  the  repor t  f rom one  

p lace.   20 

ADV NGCUKAITOBI SC :    I  unders tand tha t ,  bu t  they would  

s t i l l  be  able  to  s ign a l l  o f  them?  

ADV CHAUKE :    Indeed.   They wou ld take the last  page and 

then emai l  i t  to  one or  another  two,  to  append the i r  

s ignatures.   
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ADV NGCUKAITOBI SC :    Yes.   And the  fac t  that  they never 

ac tual ly  s igned i t  up  unt i l  now, I  mean,  th is  is  a  2019 repor t .   

ADV CHAUKE :    Ja.   Obviously ,  one wi l l  need to  ge t  an  

unders tanding f rom those who have not  s igned as to  the  

reasons why they have not  s igned, but  one can on ly th ink  

theor ies  and what  have you,  o ther  than to  ge t  the  exp lanat ion  

f rom them why they have not  s igned the  repor t .    

ADV NGCUKAITOBI SC :    No,  tha t  i s  f ine .   I f  you forget  about  

the i r  reasons for  no t  s ign ing ,  I  am  asking more  about the  

ef fect  o f  not  s ign ing ,  because the Panel  cannot work on 10 

specula t ion  about  why they d id no t  s ign.   Advocate  Ri ley  is  

coming to  expla in  why she d id  no t  s ign ,  bu t  her  explanat ion  

may be i r re levant  because the  ef fec t  o f  no t  s ign ing could  

impact  on  the  legal  s tanding o f  the  document .  

ADV CHAUKE :    I  am wi th  you.   I  accept that  i f  the  document  

is  no t  s igned,  you cannot  p lace a  re l iance on i t .  

ADV NGCUKAITOBI SC :    Yes.   Wel l ,  i f  i t  is  wr i t ten  by  four  

people ,  I  mean,  would  not  i t  need a  major i ty  in  order  to  be  a 

repor t  o f  four?  

ADV CHAUKE :    Of  course.  20 

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    L ike  I  ind icated,  the  in i t ia l  one was s igned 

by two.  The las t  one is  s igned by one.  So e i ther  way,  even 

i f  the  one tha t  you have got  wi th  you,  i t  i s  s igned by two,  

there  is  a  sta lemate .  
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ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    This one is  even worse.   That  one tha t  was 

at tached to  Advocate  Shami la  Batohi  i s  the  one that  was 

s igned only  by  on the  28th  of  June,  2019,  s igned by Advocate 

de Kock a lone.  

ADV NGCUKAITOBI SC :    Yes.   And then Advocate  Batohi  

has repeatedly  re ferred to th is  as  unanimous.   

ADV CHAUKE :    Indeed.   That  is  how I  understood i t .   

ADV NGCUKAITOBI SC :    Yes.   What does that  mean, tha t  

unanimous?  10 

ADV CHAUKE :    I t  i s  quest ionable  because the s ignatures o f  

the  o ther  members  o f  the  panel  a re  not  appear ing .  

ADV NGCUKAITOBI SC :    Yes.   Did you t ry  to  understand 

th is  th ing?   Because these are  your  co l leagues.   You could  

phone them up and say,  Mr  de Kock,  what  i s  going  on?  Why 

have your  co l leagues not  s igned?   Or  Ms Ri ley ,  what i s  

happening?  

ADV CHAUKE :    No.   My in terac t ion  wi th Advocate  de Kock 

was,  one,  why d id  you f ina l i se  the  repor t  and wr i te  about  me 

wi thout  speaking to me?  And then he said ,  no,  i t  i s  just  20 

unfor tunate .   They d id  no t  th ink  i t  was necessary  to  speak to  

me.   And then,  again ,  I  sa id ,  but  why d id  you not  speak a t  

least  to  the  prosecut ion  team, a t  least  to  hear the i r  v iews?   

And he ind ica ted to  me tha t  that  i s  un for tunate ,  but  they had 

the  prosecut ion 's  memorandum, so they d id  no t  th ink  i t  i s  
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necessary  to  speak to  them.  That  i s  how far  I  could  take i t .   

I  d id  no t  even take up the issues about the  o thers not  having  

s igned.  

ADV NGCUKAITOBI SC :    Yes.   And the  o ther  people there,  

Mr  Mamabolo ,  I  th ink  is  deceased.  

ADV CHAUKE :    Mamabolo  is  deceased.  

ADV NGCUKAITOBI SC :    Yes.   And Advocate de Kock  

h imsel f  i s  deceased.  

ADV CHAUKE :    Indeed.   Unfor tunate ly ,  may h is soul  res t  in  

peace.  10 

ADV NGCUKAITOBI SC :    Yes.   And the  only  remain ing  

members  are the  ones who d id  no t  s ign .  

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    Advocate  Tenga and Advocate 

Ri ley .   

ADV CHAUKE :    Yes,  Advocate  Ri ley  and Advocate  Tenga.  

ADV NGCUKAITOBI SC :    So do you th ink  i t  might  be  a good  

idea,  because i t  i s  no t  c lear  to  me why the  NPA keeps te l l ing  

us  about  Advocate  Ri ley  a lone and does not  say anyth ing  

about  Advocate  Tenga.   20 

ADV CHAUKE :    Let  me not  comment about  tha t ,  Chai r ,  asked 

Advocate  Tenga should  answer  fo r  hersel f  ins tead o f  me 

speaking on her  behal f .  

ADV NGCUKAITOBI SC :    Yes,  no ,  bu t  I  am asking  a  d i f ferent  

quest ion .   I f  you have a  scenar io  l ike  th is  where  there  is  a  
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g la r ing  problem of  a  repor t  s igned by one or  by  two and we 

do not  know which  one is  the  f ina l ,  which  one is  not  the  f in a l ,  

bu t  two are deceased,  there are  two remain ing ,  tha t  you 

would expect  tha t  the  NPA wi l l  inv i te  bo th  o f  those tha t  are 

remain ing  to  g ive c lar i f i ca t ion  to  the Panel  about  what  

ac tual ly  happened?   And the  fac t  tha t  they are  ca l l ing  one 

and not  the o ther ,  what does tha t  mean?  

ADV CHAUKE :    There could  be some under ly ing causes as  

to  the reason why Advocate Tenga is  being cal led .   L ike  I  am 

saying,  once the  repor t  i s  unanimous,  i t  should  be easy to  10 

say i t  i s  unanimous.   I f  i t  i s  no t  unan imous on the  appearanc e 

of  the  document  tha t  the  o thers  have not  s igned,  one would 

want  an  explanat ion  as  to  why the  o ther  person has not  

s igned and why he is  no t  being  cal led  to  conf i rm whether  she 

agreed wi th the repor t  or  no t .  

ADV NGCUKAITOBI SC :    There  is  a lso  another  th in g  I  do  

not  fo l low wi th  the i r  choice  of  who must  come and speak to  

th is  repor t .   Who is  the senior  be tween Ms Tenga and Ms 

Ri ley?  

ADV CHAUKE :    I t  i s  Advocate  Tenga.  She is  the  DPP in 20 

L impopo.   Advocate  Ri ley  is  a  deputy in  the Western  Cape.  

ADV NGCUKAITOBI SC :    So that  i s  a lso  another  th ing  that  I  

do  not  understand why the  senior  wi l l  no t  be cal led .  

ADV CHAUKE :    Ja ,  wel l ,  l i ke I  sa id,  I  do  not  want to  speak 

about  some of  the  th ings tha t  might  not  be  conducive  in  th is  
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enqui ry .   But ,  ja ,  i t  i s . . .  

ADV NGCUKAITOBI SC :    But  would  i t  be  an opt ion for  the  

Panel  to  inv i te  on i ts  own Advocate  Tenga to  g ive her  own 

perspect ive  to  how th is  repor t  came about?  

ADV CHAUKE :    Indeed.   Advocate  Tenga would  be in  a  

posi t ion  to  expla in  her  v iews about  the  repor t  and the  process 

tha t  was fo l lowed.  

ADV NGCUKAITOBI SC :    Thank you.   

ADV CHAUKE :    I f  you are  not  aware,  Advocate  Tenga is  the  

one who decided not  to  prosecute Advocate J iba in  respect  10 

of  the  so -cal led per jury  charges.  

ADV NGCUKAITOBI SC :    Yes.   No,  we looked a t  tha t  

yesterday.   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And we found her  ac tual  repor t . . .  

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    . . .dated the ,  I  th ink ,  27th  June 

2019? 

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Al l  r ight ,  thank you very much.   20 

That  mat ter  wi l l  be fo l lowed up la ter ,  depending on what  the  

NPA decides to  do ,  bu t  i t  is  real l y  the cherry -p ick ing  tha t  

wor r ies  me.  Now, when you look a t  th is  report  now as a  

whole ,  there  is  something  I  a lso  jus t  do  not  unders tand.   

There is  a judgment  o f  the fu l l  Cour t ,  which  we looked a t  
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yes terday,  which  a l ready answers  fu l ly  the quest ion whether  

there  was evidence or  no t  in  the docket to  prosecute Major  

General  Booysen .   I t  i s  conta ined in  paragraph 60 o f  the  case 

of  GCB v J iba .   And we went  through i t  pa ins takingly  

yesterday.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now, then you have the  Nat ional  

Di rec tor  o f  the  NPA who then asks four  advocates to  

essent ia l l y  redo a l l  o f  the work  that  has been done by the  

High Court .  10 

ADV CHAUKE :    In  order  to  f ind  a  reason to  jus t i fy  the  

wi thdrawal  o f  the  case agains t  the accused .  

ADV NGCUKAITOBI SC :    Yes,  wel l . . .   Yes,  tha t  i s  the u l ter ior  

mot ive ,  bu t  assuming there  is  no  u l ter ior  mot ive ,  I  am jus t  

ta lk ing  pure ly  in  terms of  the  legal  h ie rarchy in  th is  country .   

What you have got ,  you have got  a ju dgment .   I t  i s  a  fu l l -

bench judgment.   I t  goes thoroughly  in to  the  contents  o f  the  

docket .   Then i t  comes to  the  conclusion  tha t  there  was 

evidence,  and i t  summarises tha t  ev idence.   And then i t  says,  

based on th is ,  there  is  no  mala  f ide  or  i r ra t ional i ty  on  the  par t  20 

of  Advocate  J iba  in  author is ing  the  racketeer ing .   The Cour t  

has made tha t  p ronouncement .   One would  have expected 

tha t  the  NPA,  being  an organ of  s tate  bound by the  

Const i tu t ion ,  would regard  i tse l f  as bound by those f ind ings.  

ADV CHAUKE :     Indeed,  I  accept  that .   And i t  i s  h ighly  
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improper tha t  you second -guess the Cour ts by t ry ing to  

invest iga te  tha t  which  they have decided.  I f  you are not  

happy wi th the  f ind ings o f  the  reasoning o f  the  Cour t ,  the  

issue is  to  appeal .    

ADV NGCUKAITOBI SC :    Yes.   And the  same wi th the  te rms 

of  reference we looked at  yesterday.   The e f fec t  o f  the  mat ter ,  

there  is  a judgment  tha t  says there  is  ev idence and tha t  the  

prosecut ion  is  no t  mala  f ide .   And then you have the  NPA,  

which  then goes to  the  President  and then somehow gets  the  

President  to  agree to se t  up a panel  to  invest iga te what  the  10 

Judges have a l ready found.    

ADV CHAUKE :    Yes,  l i ke  I  ind ica ted yesterday,  Chai r ,  to  me,  

tha t  i s  h ighly improper because, in  essence,  the President  

was mis led in  tha t  respect .  

ADV NGCUKAITOBI SC :    Yes,  wel l . . .   The o ther  th ing,  when  

you look a t  th is  judgment ,  I  mean,  sorry ,  th is  repor t ,  you 

know,  there  is  no  re ference whatsoever  to  the  f ind ings tha t  

we looked a t  yesterday f rom the GCB case.  

ADV CHAUKE :    Indeed.   

ADV NGCUKAITOBI SC :    There are many re ferences to t he  20 

judgment  o f  Judge Govern .  

ADV CHAUKE :    Yes.   I  saw tha t .   My only v iew is  tha t  

Govern 's  judgment ,  in  them having misread i t  anyway,  was  

able  to  be  used to  jus t i fy  the  nar ra t ive  tha t  there is  no  

evidence a t  a l l  agains t  the  Cato  Manor  o f f i cers  and Genera l  



27 MARCH 2026  – DAY 45  

Page 13  o f  223  

Booysen .  

ADV NGCUKAITOBI SC :    And you see, th is  i s  a 2019 repor t .   

The judgment of  Judge Lehodi  is  a  2016. . .   Yes,  i t  i s  a  2016 

judgment .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    So,  i t  was there.  

ADV CHAUKE :    I t  was there .  

ADV NGCUKAITOBI SC :    And then they,  for  some reason,  

e lec ted,  wel l ,  they wi l l  no t  re fer  to  i t .   

ADV CHAUKE :    Which  is  a  worry  and a concern  tha t  a t  tha t  10 

h igh  level ,  such omission  could  be made about  the  ju dgment  

of  the  fu l l  Court  tha t  was there .  

ADV NGCUKAITOBI SC :    Yes,  yes .   Now,  you ant ic ipated 

me,  and I  was going to  ask you the  process as  wel l .   Because  

there  is  the  problem of  the i r  b reach o f  the stare decis is  

pr inc ip le.   And there  is  the  problem of  the i r  se lec t ive  

re ferences to  judgments  tha t  su i t  them and those that  do not  

su i t  them are  jus t  d iscarded.   And then there is  a  process 

problem,  which  is  the  people  tha t  worked on the  case,  l i ke  

yoursel f  and Advocate Maema, who was here,  sa id  we were 20 

never  consul ted .   And there is  a  ju dgment we looked a t  wi th  

Advocate Maema of  the Supreme Cour t  o f  Appeal ,  wh ich  says 

i t  i s  h ighly  i r regular  for  the Nat ional  Di rec tor  o f  Publ ic  

Prosecut ions to  wi thdraw charges,  in  tha t  case i t  was charges 

agains t  President  Zuma,  wi thout  speaking to the prosecut ion  
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team.   

ADV CHAUKE :    That  i s  fundamenta l l y  wrong.   Because in  

th is  case,  as I  ind ica ted yesterday,  Chai r ,  once the  NDPP at  

tha t  level  receives the  representa t ion  f rom the accused or  

another  person, the  process is  to  ca l l  the prosecut ion  team 

responsib le ,  take thei r  v iews,  take the  v iews of  whoever ,  and  

then make a  decis ion .   In  th is  instance, as I  ind icated,  I  am 

not  aware  of  any representa t ions tha t  have been made by 

General  Booysen.   And on the record ,  s ince the s tar t  o f  th is ,  

I  have never  seen them.  That i s  the f i rs t  th ing .   The second 10 

th ing is  the  prosecutors who deal t  wi th  th is  speci f i c  mat ter  

have not  been consul ted .   Thi rd ly ,  me as wel l ,  that  I  am said  

to  be a f fec ted,  tha t  I  was par t  o f  the  decis ion -making process,  

I  was not  consul ted.   So is  Advocate  Noko.  She was a lso  not  

consul ted .  

ADV NGCUKAITOBI SC :    Yes.   That  i s  the process.  

CHAIRPERSON :    Are you aware of  tha t  Supreme Court  o f  

Appeal  judgment?   Which judgment is  that ,  Counsel?  

ADV NGCUKAITOBI SC :    Madam Chai r ,  I  can f ind  i t  easi l y .   

I t  i s  somewhere in  our . . .   20 

ADV CHAUKE :    I  th ink i t  is  the  DA v President  Zuma .  

CHAIRPERSON :    Democra t ic  Al l iance.  

ADV CHAUKE :    The Democra t ic  A l l iance case.   

ADV NGCUKAITOBI SC :    That  i s  a l l  possib le.   But  we have 

a speci f i c  ex tract . . .  
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CHAIRPERSON :    We wi l l  locate  that  c i ta t ion .  

ADV NGCUKAIT OBI SC :    . . .o f  the judgment  in  our  bundle.   

So we were  dea l ing  now wi th a  process that  there  is  a 

judgment  o f  the  SCA that  i t  i s  h ighly  i r regular  for  the  nat ional  

d i rector ,  in  tha t  case i t  was Advocate  Mche,  to  wi thdraw a  

charge wi thout  speaking to the  pr osecut ion  team.   

ADV CHAUKE :    Yes,  yes .  

ADV NGCUKAITOBI SC :    Now,  then you ra ise  o ther  

procedural  p roblems,  which  is . . .   A  charge can only  be  

wi thdrawn upon representa t ions made by an accused.  10 

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And in  th is  case,  there  were no 

representa t ions.   

ADV CHAUKE :    No.   Unless i f . . .   I  might  have misread the 

record  as  we have i t  here  in  th is  enqui ry .   But  I  have never  

seen i t .   In  fac t ,  I  remember even when Advocate  Batohi  

tes t i f ied ,  she d id  no t  make any re ference to  the  

representa t ions having  been made by General  Johan 

Booysen .   Now,  we went  through th is  i ssue wi th  Advocate  

Batohi .  20 

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    You remember  how i t  s tar ted?  She 

comes in  in  February 2019, and then ear ly  March of  2019,  

she has a meet ing  wi th  Mr  Booysen 's a t torneys and her  

advocates.   And tha t  is  where  she ta lks about  having to 
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d isc ip l ine  people  l ike  Mr  Maema and then refer r ing  them  back 

to  the  Nor th  West .  

ADV CHAUKE :    I t  was the  very  same month  when she s tar ted  

in  February .  

ADV NGCUKAITOBI SC :    Towards the  end o f  February .  

ADV CHAUKE :    Ja .   I  th ink  the  th i rd  week o f  February  that  

she met wi th the  at torneys of  Mr  Johan Booysen and where  

those remarks were  made.   

ADV CHAUKE :    Yes,  and then she gets  advice  f rom Mr Hi l ton  

Epste in,  who exp la ins the  s t rength  o f  the case o f  the  NPA 10 

agains t  Major  General  Booysen.   

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    But  thereaf ter ,  Mr  Hi l ton Epste in  

is  then s ide- l ined .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And then tha t  i s  how th is  repor t  i s  

then brought  about .   

ADV CHAUKE :    Yes,  bu t  in  the scheme of  th ings,  i f  you look 

at  the  pat te rn ,  that  which  is  un favourable  to  the  no evidence 

ru le wi l l  be suppressed.   You can s tar t  f rom where we are  20 

re ferr ing  to ,  the  advice  o f  Epste in .   You can go to  the  issue 

where  the  prosecutors  are saying  there  is  a  case.   You can 

go to  an  issue where  i t  is  being  ind ica ted tha t  the  

recommendat ion  of  De Kock  is  cont ra ry  to  what  i s  being  done.   

So i t  i s  a  pa t te rn .  
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ADV NGCUKAITOBI SC :    Yes.   Now,  jus t  on  the  process 

issues,  we know for  a  fac t ,  because Advocate  Batohi  was 

here  and I  confron ted her  about  tha t ,  that  there  were  no 

representa t ions f rom Major  General  Booysen .  What  had 

happened is  tha t  she met  wi th  the  a t to rneys and the 

advocates o f  Ma jor  General  Booysen and then began a 

scheme to  wi thdraw these charges.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    When I  asked her  what  was the 

basis  fo r  th is  decis ion ,  she was referred  to  what  was out  10 

there ,  inc luding  what  was being said  a t  the Sta te  Capture  

Commission .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    That  was the  basis  on  which  she 

began th is  exerc ise .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    I t  was not  t r iggered by 

representa t ions.   

ADV CHAUKE :    Yes,  yes.  

ADV NGCUKAITOBI SC :    Now,  is  tha t  p roper?   20 

ADV CHAUKE :    I t  i s  h ighly improper .   

ADV NGCUKAITOBI SC :    Yes .  

ADV CHAUKE :    And as I  sa id ,  my v iew is  tha t  the  wi thdrawal  

or  otherwise  o f  these charges has got  no th ing  to  do  wi th  the  

ru le of  law or  the in teres t  of  jus t ice .   There is  something 
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under ly ing  tha t  which ,  un for tunate ly ,  one can jus t  suspect  

tha t  th is  i s  the  mot ive ,  th is  i s  the  reason.   But  legal ly  

speaking and in  the  ru le  o f  law and the  in terest  o f  jus t ice,  

th is  i s  h ighly  i r regular .  

ADV NGCUKAITOBI SC :    Mr  Chauke,  in  paragraph 450,  page 

126 of  the  sta tement ,  no ,  no t  where  you are  reading,  of  the  

s ta tement  of  Mr  Maema, is  an  ext rac t  f rom the case o f  Zuma 

v  Democrat ic  Al l iance and o thers  2018 (1)  SA 200,  paragraph 

89,  where  i t  i s  s ta ted :  

“The exclusion of  the  prosecut ion  team f rom 10 

the  process leading up to the  dec is ion  to  

prosecute ,  especia l ly  the f ina l  de l ibera t ions 

tha t  took p lace on 1  Apr i l  2019, wa s in  i tse l f  

i r ra t ional .   The compel l ing  conclusion  is  tha t  

th is  exclus ion  was del ibera te.   There were  

senior  l i t iga tors  steeped in  the case,  

acquain ted wi th  the  legal  i ssues and had a  

cr i t i ca l l y  impor tant  contr ibut ion to make 

regard ing  the u l t imate decis io n  to terminate  

the  prosecut ion. ”  20 

ADV CHAUKE :    That  i s  the judgment  I  was re ferr ing  to  

because i t  is  compulsory .   There  is  no  d iscre t ion  tha t  the  

NDPP can jus t  do  a rev iew wi thout  fo l lowing tha t  due process 

which  is  s t ipu lated in  the  Act .    

ADV NGCUKAITOBI  SC :    Yes,  but  there  is  a ju dgment  o f  the  
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SCA del ivered in  2018 tha t  says i f  you want to  te rminate the  

prosecut ion,  you must  inc lude the  prosecut ion  team.  

Excluding  them is  i r ra t ional .   

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Now,  we have a  wi thdrawal  or  a  

te rminat ion happening in  2019.   You know,  th is  is  now the  

th i rd  t ime i t  appears  to  be  no respect  for  b inding  author i t ies 

by  the  fo rmer  NDPP Advocate  Batohi .   

ADV CHAUKE :    What  I  am saying  is  i t  i s  one th ing  to  pay l ip  

serv ice  to the  ru le  o f  law and then we act  d i f fe rent ly .   This  is  10 

the  case in  th is  one.   

ADV NGCUKAITOBI SC :    Yes.   There is  a  fu r ther  p roblem 

that  I  want  you to  comment  on  around the  c i rcumstances o f  

the  product ion  o f  th is  repor t .   You establ ished in  your  

ev idence yesterday ,  bu t  even i f  you d id not ,  i t  i s  common 

cause.   There  is  so  many wi tnesses that  have tes t i f ied  on 

th is ,  tha t  Advocate  Batohi  was the  four th  of  NDPPs that  deal t  

wi th  issues o f  Cato Mano,  star t ing f rom Advocate J iba ,  

Advocate  Nxasana,  Advocate  Sean Abrahams.    

ADV CHAUKE :    Yes.  20 

ADV NGCUKAITOBI SC :    Advocate  J iba  issued a  

racketeer ing  author isa t ion .   Advocate Nxasana  d id  no t  

re insta te  but  at  the same t ime d id not  wi thdraw.   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   And Advocate Sean 
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Abrahams re ins ta ted.   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And then the  very f i rs t  prosecutor  

to  make th is  ex traord inary  c la im tha t  there  is  no  evidence was 

Advocate  Batohi .  

ADV CHAUKE :    Who d id  not  read the  dockets .  

ADV NGCUKAITOBI SC :    Yes,  we know that .   But  I  am ta lk ing  

about  the  author i ty .   There  is  a  decis ion  tha t  is  a l ready 

exis t ing  made by Advocate  Sean Abrahams.   How does i t  work  

in  th is  NPA that  somebody jus t  comes in  and they say,  10 

a l though i t  i s  my decis ion  because o f  the  pr inc ip le  of  legal  

succession,  but  I  am jus t  going  to  change i t .   I  wi l l  not  ask a  

Judge to change i t  for  me but  the racketeer ing  author isa t ion ,  

I  am jus t  going  to  re tract  and wi thdraw them.  

ADV CHAUKE :    My unders tanding of  decis ion  making,  

adminis tra t ive  or  o therwise ,  even prose cutor ia l  decis ion  

making,  i s  tha t  you do not  do them personal ly .   You do them 

in terms of  the  o f f i ce .   And at  t imes,  you become functus  

of f i c io ,  un less i f  there  is  a  reason for  you to  reconsider .   I f  i t  

is  an  adminis t ra t i ve  decis ion ,  as  I  ind icated,  that  i s  what  i t  i s  20 

up.   A prosecutor ia l  decis ion,  i t  i s  once you receive  

representa t ions,  of  course,  that  you wi l l  be ent i t led  to  

reconsider .   But  in  th is  ins tance,  tha t  exerc ise  o f  tha t  to  

wi thdraw is  no t  lawfu l  because i t  was not  done wi th in  the  

f ramework o f  the  law.   As I  ind ica ted,  th is  i s  probably  we can 
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a lso  check i t  ou t  when you d iscuss about  the advice o f  

Advocate  Epste in  SC.   There  was a  rev iew appl ica t ion  l i ke  in  

the  case when i t  was Advocate  J iba which  was ready to be,  

tha t  was going to be  argued about  the  issue o f  the  va l id i ty  o f  

the  cer t i f i cate  as  issued by Advocate  Sean Abrahams.  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    And af ter  re levant to  tha t  meet ing tha t  we 

are refer r ing  to ,  Chai r ,  the  NDPP ins t ruc ted the Sta te  

At to rney to  wi thdraw the  opposi t i on  to  tha t  rev iew.  

ADV NGCUKAITOBI SC :    Yes.  10 

ADV CHAUKE :    Which  is  concern ing .  

ADV NGCUKAITOBI SC :    Now,  there  are o ther . . .   Sorry.  

CHAIRPERSON :    Pardon,  Counsel .   And the mat ter  was 

never  adjudica ted?  

ADV CHAUKE :    Not  at  a l l ,  Madam Chair .  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    And in  respect  of  Advocate  Batohi ,  was i t  

open for  her  to  launch a  review appl ica t ion  in  2019?  

ADV CHAUKE :    No,  because. . .  

CHAIRPERSON :    Before  she wi thdraw those charges agains t  20 

General  Booysen? 

ADV CHAUKE :    One would have thought tha t  she would have 

fo l lowed e i ther  one to  rev iew the  decis ion  made by her  

predecessor  on  receipt  o f  representa t ions f rom the accused 

persons or  i f  she fe l t  o therwise ,  she could  have subjec ted 
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tha t  decis ion  f rom her  o f f i ce  as  an of f i ce to  ge t  a  dec laratory  

order  f rom the Cour t  to  se t  as ide  tha t  decis ion fo r  her  to  

reconsider  the  decis ion wi thout  any representat ion  having 

been received.  

CHAIRPERSON :    None o f  the two opt ions she considered?  

ADV CHAUKE :    No.  

ADV NGCUKAITOBI SC :    Okay.   Thank you, Madam Chair .   

You know,  then there  are  a lso  other  th ings I  do  not  fo l low just  

in  te rms of  the  content  o f  th is  repor t .   So i f  you go to  the  

sect ion  headed conclusion ,  which  is  page 92 o f  the repor t  10 

i tse l f .  

CHAIRPERSON :    Counsel ,  I  am sorry.   Just  hold  on on tha t  

poin t .  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Am I  cor rec t  that  as  a t  the  t ime Advocate  

Batohi  walked away,  these issues had not  been encompassed 

wi th  her  ye t?  

ADV NGCUKAITOBI SC :    No,  Madam Chair .   They had not .  

CHAIRPERSON :    Thank you.  

ADV NGCUKAITOBI SC :    Yes.   Hopefu l l y ,  whenever she  20 

comes back,  we can cover  them wi th her .  

CHAIRPERSON :    I f  she decides to  come back.  

ADV NGCUKAITOBI SC :    Yes,  she e lec ts  to  come back,  yes.   

Now,  i f  I  can jus t  ask  you to  tu rn  to  the ,  I  th ink  i t  i s  page 92,  

under  the sect ion  on conclusions.   Some aspects there I  do 
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no t  fu l l y  understand.  

ADV CHAUKE :    I  am there,  Chai r .   

ADV NGCUKAITOBI SC :    Yes.  

ADV BALOYI-MERE SC :    Page 92 o f…?  

ADV NGCUKAITOBI SC :    Of  the  ac tual  repor t  a t  the  bot tom.   

So i t  is  SB 3225.   That i s  where  i t  s tar ts .   So tha t  i s  where  

the  conclusions s tar t .   I f  you turn  the  page to  the  fo l lowing 

page 93.   So paragraph 233,  234,  235,  up  to 238.   They seem 

to  be neutra l  s ta tements tha t  do  not  make any evaluat ive  

judgments .  10 

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And then the  f i rs t  evalua t ive 

judgment  i s  a t  paragraph 239.   They say :  

“Af ter  a care fu l  evaluat ion o f  the evidence 

conta ined in  the dockets ….”    

Now,  we went  through th is .   We know tha t  there  are  at  least  

12  dockets  that  they jus t  never  made any re ferences to.   They 

c la im they looked a t  them, but  they never  ac tual ly  made any  

analys is  o f  them.  And those tha t  they analysed are  done in  

such a  super f i c ia l  way tha t  i t  i s  impossib le tha t  they were  20 

apply ing  themselves to  them.   But  g iv ing  them the benef i t  o f  

the  doubt .   And then they say tha t :  

“Pleadings in  the  var ious app l ica t ions 

brought  in  th is  mat ter ,  we conclude that  

there  was insuf f i c ient  ev idence p laced 
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be fore  the  ac t ing  NDPP Advocate  N J iba  and 

NDPP Advocate  S Abrahams to  jus t i fy  the  

author isa t ion  to  ins t i tu te a  prosecut ion in  

te rms o f  sect ion  2 (1) (e)  and 2(1)( f )  o f  the  

POCA.”  

Now,  Advocate Batohi  says she re l ied  on th is  repor t  to  come 

to  the conclusion tha t  there  was no evidence.  But  the repor t  

does not  say there  was no evidence.   I t  s imply  says tha t  i t  

was insuf f i c ient ,  bu t  i t  acknowledges tha t  i t  was there.    

ADV CHAUKE :    Yes.   10 

ADV NGCUKAITOBI  SC :    So where  would  she have got  th is  

idea that  there  was no evidence?  

ADV CHAUKE :    I  th ink i t  i s  a  preconceived idea tha t  she  

a lways had when she cal led  fo r  th is  repor t .   L ike  I  sa id,  

remember ,  a t  the t ime when th is  repor t  was wr i t ten ,  they are  

making reference to  p leadings.   Those tha t  I  take i t  they re fer  

to  the  review proceedings which  was wi thdrawn and which  

has taken a  decis ion  to  wi thdraw from her  f i rs t  month when 

she was in  o f f i ce .   That  somehow the meet ing that  she would 

have had wi th the  legal  representat ive  of  Mr Booysen  and she 20 

accepted tha t  indeed there  was no evidence.  

ADV NGCUKAITOBI SC :    No, bu t  she,  okay,  wel l ,  you say 

she accepted tha t  there  was no evidence,  bu t  the  poin t  i s  tha t  

the repor t  she re l ies  on does not  say there  was no ev id ence.  

And now she has managed to  ge t  th is  Panel  to  invest iga te  the  
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quest ion  whether  there  was no evidence or  not  and a lso  

managed to  ge t  the  President  to  s ign  terms o f  re ference tha t  

say there was no evidence.  And when you ask her  where  d id  

you get  th is  f rom,  she says she got  i t  f rom th is  repor t .   You 

look a t  the  report ,  i t  does not  say that .  

ADV CHAUKE :    Ja,  bu t  i t  i s  a  misrepresenta t ion  in  i tse l f  tha t  

you say you got  th is  f rom that ,  when in  fac t  when you look 

in to  tha t ,  tha t  in fo rmat ion is  no t  there .  

ADV NGCUKAITOBI SC :    And then in  paragraph 240, i t  says :  

“Despi te  the prosecut ion  memoranda and 10 

the  s ta tements  that  were  p laced before  the  

ac t ing  NDPP Advocate N J iba  and the  NDPP 

Advocate  S Abrahams,  these were  not  

su f f i c ien t  to  impl ica te  the  accused in  t he  

a l leged racketeer ing  of fences. ”  

Now again ,  you do not  ge t  a  s tatement  tha t  says there  is  

no th ing .   You jus t  ge t  a s tatement that  says,  wel l ,  in  our  v iew,  

we th ink  i t  i s  insu f f i c ien t .    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes .   Then they say :  20 

“The obvious credib i l i ty  chal lenges tha t  the  

prosecut ion would face in  respect  o f  the  

evidence of  Colonel  Aiyer ,  in  our  v iew ,  

would be insurmountable dur ing  a  cr iminal  

t r ia l . ”    



27 MARCH 2026  – DAY 45  

Page 26  o f  223  

Now,  I  wrapped my head around th is  to  unders tand why do 

they say there  is  a c redib i l i ty  p roblem wi th  Colone l  Aiyer ,  

which seems to  be the ent i re  basis  on which tha t  s tatement  

is  concluded.   The only  th ing  I  could  f ind  in  th is  report  i s  tha t  

Colonel  Aiyer  was cr i t ic ised in  h is  d isc ip l inary  hear ing  by 

Advocate  Nazeer  Cassim on the  basis  that  she,  he  fe l t  tha t  

he  was impor tan t .   So you wi l l  f ind  tha t  a t  paragraph 109.  So 

i f  you go to ,  o f  the repor t .   So yes,  tha t  you wi l l  see at  page  

35 of  the  repor t .   

ADV CHAUKE :    I  am there,  Chai r .  10 

ADV NGCUKAITOBI SC :    Now,  th is  is  where  they ta lk  about  

credib i l i ty .   Remember  tha t  they have made an ext reme 

s ta tement  in  240 tha t  we have got  a credib i l i ty  problem wi th  

Aiyer  that  would  be insurmountable and therefore  there is  no  

su f f i c ien t  ev idence.   You then t ry  and f ind  out  in  the repor t  

what  is  the  credib i l i ty  problem.   So you get  i t  a t  109.   This  i s  

what  i t  says.  

“Aiyer 's  credib i l i ty  was quest ioned and he 

was d iscredi ted  by Advocate  Cassim SC in  

the Booysen in ternal  d isc ip l inary  hear ing.   20 

Advocate  Nazeer  Cassim SC, the  

chai rperson of  the  d isc ip l inary  hear ing  

agains t  Booysen ,  descr ibed Colonel  Aiyer  

who test i f ied  before h im as a d ismal  wi tness 

in  mater ia l  respects ,  i s  obsessed by the  
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no t ion  o f  h is  own impor tance,  and h is ent i re  

tes t imony was permeated by h is  pol i t i ca l  

acceptabi l i ty  and sel f - impor tance. ”    

Now,  those are  the  only  th ree l ines tha t  speak to  the  issue of  

the  credib i l i ty  of  Colonel  Aiyer .   Is  tha t  cor rec t?   

ADV CHAUKE :    That  i s  correct .  

ADV NGCUKAITOBI SC :    Now,  two o f  the  s tatements  tha t  

are re ferenced in  your  own document ,  are the s tatements  o f  

Colonel  Aiyer .   Jus t  expla in to  the Panel  how you, in  your  own 

judgment ,  evaluated them.  10 

ADV CHAUKE :    The sta tements  o f  Colonel  Aiyer  were  

corrobora t ing  the  fact  tha t  he  was not  in  command or  in  

charge of  the  Cato  Manor  Organised Cr ime Uni t ,  which  was 

a lso  conf i rmed to a cer ta in  ex tent  by General  Johan Booysen  

h imsel f  when he responded to  the in terd ic t  appl icat ion by  

Bongani  Mkhize ,  which was a lso  conf i rmed by the  

documentary  evidence f rom the pol ice in  which General  

Booysen  were  g iven monetary  awards in  respect  o f  the  

ac t iv i t ies  of  the  Cato  Manor  Uni t .  

ADV NGCUKAITOBI SC :    And Commissioner  Brown?  20 

ADV CHAUKE :    And Commissioner  Brown,  who was a lso 

conf i rming tha t  General  Booysen  actual ly  took over  the  

command s tructure o f  the Cato  Manor  Organised Cr ime Uni t .  

ADV NGCUKAITOBI SC :    Yes.   But ,  I  mean,  i s  i t  ra t ional ,  

then,  to  say,  wel l ,  we th ink  there  is  no  su f f i c ien t  ev idence 
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because one wi tness,  we have a  credib i l i ty  problem wi th  tha t?  

ADV CHAUKE :    No,  no .   Maybe le t  me even c lear  tha t .   When 

you make a  decis ion  to  prosecute ,  whether  or  no t  to  

prosecute ,  the  issue of  c redib i l i ty  does not  p lay .   The 

credib i l i ty  p lays  when you need to  consider  the  tota l i ty  of  the 

whole  evidence,  whether  the  whole  o f  the  evidence tha t  you 

have is  unre l iab le to  the ex tent  tha t  i t  is  no t  going to  be  

admissib le in  cour t .   But  the credib i l i ty ,  per  se ,  i s  not  an 

overr id ing  pr inc ip le in  making a  decis ion whether  or  no t  to  

prosecute .   We a lways say,  as  prosecutors ,  to  say,  look,  the  10 

credib i l i ty  i s  going  to  be  determined in  cour t .   But  what  we 

have here  is  a  pr ima fac ie  case tha t  can lead in to  successfu l  

prosecut ion.   

ADV NGCUKAITOBI SC :    Yes.   So,  in  other  words,  even in  

ta lk ing ,  qui te  apart  f rom the quest ion  I  am asking,  which is ,  

wel l ,  was there a  basis  to  quest ion  h is  credib i l i ty  based on 

the  three l ines f rom Mr  Cassim?  And your  answer  to  tha t  i s  

no .  

ADV CHAUKE :    No.  

ADV NGCUKAITOBI SC :    And especia l l y  because i t  was 20 

corrobora ted by o ther  wi tnesses.  

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    Mr Booysen  h imsel f ,  Commissioner  

Brown,  making i t  c lear  that  Mr  A iyer  is  not ,  in  fac t ,  in  charge 

of  the  uni t .  
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ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   But  you are  saying ,  and th is  

is  a  more  fundamenta l  po in t ,  tha t  the  focus on credib i l i ty  is  

i tse l f  a  misdi rect ion .  

ADV CHAUKE :    Indeed.    

ADV NGCUKAITOBI SC :    When you are  making a  decis ion  

to  prosecute .   

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Yes.   So,  yes,  tha t  i s  because the  

prosecut ion is  based on a pr ima fac ie  case.  10 

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   I  mean, the  idea tha t  you can 

actual ly  ge t  wi tnesses that  are so except ional ly  s t rong tha t  

they do not  have an io ta  o f  a  c redib i l i ty  gap.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    I t  i s  just  a  mystery .  

ADV CHAUKE :    Yes.   You can have, you can get  a very  

s trong wi tness and do these th ings,  a  very  s trong ev idence,  

and two minutes in to  cross -examinat ion  tha t  wi tness fa l ls  

apar t .   I t  is  h ighly  probable .   I t  has happened in  many 20 

ins tances.  

ADV NGCUKAITOBI SC :    But  I  mean,  the  poin t  . . . [ in tervenes]  

CHAIRPERSON :    Yes,  o f  course,  that  i s  why i t  i s  a  [ ind is t inct ]  

fo r  the t r ia l  cour t .  

ADV CHAUKE :    Indeed.  
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ADV NGCUKAITOBI SC :    Yes.   The poin t  you are making  

about  the misdi rec t ion ,  I  mean,  i t  i s  a  point  I  had not  

considered,  especia l l y  because I  am not  a  c r iminal  lawyer.   

But  i t  must  be  obvious to  prosecutors .   Why d id  i t  escape 

Advocate  Batohi?  

ADV CHAUKE :    I  do  not  th ink  i t  escaped her .   The resul t  tha t  

she a lways wanted to  have c louded her  in  that  respect .   That  

is  an  obvious th ing.   I t  does not  need any fu r ther  than tha t .   

ADV NGCUKAITOBI SC :    Yes.   Al l  r igh t .   Thank you.   Now, 

so  tha t  was in  paragraph 240.   Then there  is  241.   I  mean,  10 

everyone seems to  have been so  taken up by  th is  idea o f  Mr  

Danikas.   But  we have gone th rough th is  case now.   There  

are  jus t  so  many o ther  wi tnesses o ther  than Mr  Danikas.   And 

they say :  

“ In  respect  o f  the  potent ia l  wi tness Danikas,  

at  the  t ime the NDPP Advocate  S Abrahams  

issued the  author isat ion,  the  s tatements  

were  s t i l l  unsigned and no cer t i f ied  

t ransla t ion  of  the  Greek s ta tement  had to 

da te been f i led in  the  docket . ”  20 

Now,  th is  i s  a lso something I  do not  fu l l y  grasp.   Yesterday 

we looked a t  paragraph 38,  39,  and 40 o f  the  judgment by  

Govern  J  in  the  case o f  Booysen  v  NDPP and others .   The 

2014 judgment.   In  which  the Judge says the  s ta tements do 

not  need to  be  sworn.   And where  the  Judge says my only  
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problem is  tha t  in  your  af f idavi t  you have said you have re l ied  

on sworn  s ta tements  and I  cannot  see the  sworn  s ta tements .    

 We a lso  know tha t  to  have been subsequent ly  

correc ted by the  fu l l  bench.  But  assuming that  to  have been  

correc t ,  that  the  Judge says you have re l ied ,  you say you 

re l ied  on sworn  s ta tements ,  I  do  not  see the  sworn 

s ta tements .   And the  same Judge says la ter  in  another  

por t ion,  ac tual ly  you do not  need sworn s ta tements  because 

in  POCA you are  ent i t led  to  s ign  a  racketeer ing  cer t i f i ca te  

wi thout  a sworn  s ta tement .   How does that  square  up now 10 

wi th  what  they are saying  in  paragraph 241?  

ADV CHAUKE :    No,  no,  i t  does not  square  up at  a l l .   W orse 

s t i l l ,  when th is  repor t  was wr i t ten  and i t  was considered,  tha t  

s ta tement  was s igned.  So. . .  

ADV NGCUKAITOBI SC :    I  see.  

ADV CHAUKE :    So what I  am saying  is  a t  the  t ime when the  

De Kock panel  sa t  and wro te  and considered these mat ters  

and tha t  s ta tement  which  they a l leged that  i t  was not  s igned,  

i t  was actual ly  s igned.   I f  indeed they have consi dered the  

dockets  and everybody tha t  i s  there.   I t  i s  obvious.   20 

ADV NGCUKAITOBI SC :    I  th ink  they knew that  i t  had been 

s igned because there  is  somewhere  where  they say that  i t  

had not  been s igned in  February  2016 when Advocate  

Abrahams issued the  second author isa t ion .   I t  was la ter  

s igned.   But  your  poin t  i s  tha t  why does that  mat ter?  Because 
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in  2019 there  was a  s igned s ta tement .   

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Yes.    So in  o ther  words,  i f  they 

were saying there  is  a gap because the  sta temen t i s  unsigned 

before  Mr  Abrahams,  there  was no gap before Ms Batohi?  

ADV CHAUKE :    No.  

ADV NGCUKAITOBI SC :    But  then what  i s  the  problem wi th  

an  unsigned s tatement?   

ADV CHAUKE :    As  i t  i s ,  in  racketeer ing prosecut ions,  

whether  the  s ta tement i s  s igned or  no t ,  i t  i s  immater ia l .   That  10 

s ta tement  is . . .   The decis ion  maker  who has to  issue a  

racketeer ing  cer t i f i ca te  can re ly  on  tha t  cer t i f i ca te .   What  

happens in  the t r ia l  about  tha t  s ta tement i s  something  

comple te ly  d i f ferent .  

ADV NGCUKAITOBI SC :    Yes.   Thank  you.  Now. . .   Then i t  

says :  

“The  prosecut ion  would  fu r thermore have 

chal lenges in  present ing  th is  ev idence as 

s imi lar  fac t  ev idence for  the reasons as 

d iscussed in  th is  memorandum. ”   20 

Now,  what  i s  the  re levance of  the  d i f f i cu l ty?   So you are  

s i t t ing  there  as  a  prosecutor  to  decide  whether  to  in troduce a  

s ta tement ,  and you have a wi tness who says,  look,  I  can te l l  

you that  I  know th is  man fo r  10 years ,  and th is  i s  h is  modus 

operandi .   I  le f t  before  the . . .   Wel l ,  he  le f t  a f te r  the per iod  in  
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the  ind ictment ,  by  the  way,  because one o f  the  inc idents ,  

Berea,  i s  an  inc ident  tha t  he wi tnessed.   

 But  he  says,  I  know th is  man.  I  know his  methods o f  

to r tu re .   I  know his  methods o f  us ing  pol icemen to ext rac t  

cash f rom communi t ies.   I  have been there,  I  wi tnessed i t .   S o 

what  i s  the  problem they are  ta lk ing  about,  about  s imi lar  

fac ts ,  tha t  the  prosecut ion  would  have a problem in  

es tabl ish ing  a s im i lar  fac t?  

ADV CHAUKE :    No,  no ,  there  is  no problem at  a l l .   I  th ink  

the  coin ing  o f  th is  i s  one th ing ,  to  jus t i fy  the  conclus ion  that  10 

they reached.   But  even a t  the  conc lusion as  they reached i t ,  

you wi l l  see that  i t  i s  no t  necessar i ly  about  tha t  there  is  no 

evidence a t  a l l .   They are ta lk ing about probat ive va lue ,  which  

at  the  decis ion -making s tage, i t  i s  no t  a  here and a there .   

ADV NGCUKAITOBI SC :    Yes,  bu t  I  am saying  that  i f  you are  

s i t t ing  there  as  a prosecutor  to  make a  decis ion ,  do  I  go 

ahead or  no t?  And you th ink ,  wel l ,  there  might  be  a  chal lenge 

wi th  a s imi lar  fac t .   What i s  the  issue there?   I  do  not  

unders tand.  

ADV CHAUKE :    There  is  no issue at  a l l ,  because you prepare  20 

yoursel f  to  go  and meet  tha t  chal lenge in  cour t  and then 

prepare  to  argue i f  that  chal lenge comes anyway.  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    Now here,  the  chal lenge is  being  ant ic ipa ted,  

tha t  there  is  going  to be  th is  chal lenge, which  is  no t  apparent  
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f rom the  repor t ,  because the  repor t  d id  no t  make any 

re ference to  representat ions having  been made by the 

accused or  by  the  defence any way.  

ADV NGCUKAITOBI SC :    Yes,  wel l ,  because they have 

a lways avoided deal ing  wi th  the  mer i ts  o f  the case.  

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Al l  these reviews never  real l y 

engaged wi th the  charges.   Yes.   Now,  i t  then says :  

“The hearsay s ta temen ts  of  Dlondlo ,  Mkhize ,  

and Mathonsi  have i ts  own chal lenges in  10 

respect  o f  the low probat ive va lue  and 

re l iab i l i ty  o f  the s ta tements . ”    

Now,  i f  I  can just  s top  here .   We went  th rough th is  case wi th  

the  Dlondlo  sta tement .   Now,  Mr  Dlondlo  had w i tnessed 

personal ly  the  exchange o f  money w i th  Inspector  Moster t  and 

Major  General  Booysen .   Mr  Mathonsi  had wi tnessed the  

col lec t ion  o f  cash wi th in  the  tax i  associa t ion ,  which  was  

in tended to be pa id to  Major  General  Booysen and Inspector  

Moster t .   But  I  do  not  unders tand why they are  regarded as 

hearsay.   Do you unders tand?  20 

ADV CHAUKE :    No,  i t  i s  a  misdi rec t ion ,  Chai r .   I t  cannot be,  

even i f  i t  i s  hearsay.   That  is  why there  is  sect ion  3  o f  the  

Evidence Amendment Act .  

ADV NGCUKAITOBI SC :    But  jus t  fo rget  about  i t .   We are  

going to  deal  wi th  tha t  now,  assuming i t  is  hearsay.   But  I  am 
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ta lk ing  about ,  you have got  two wi tnesses.   We went  through 

Mr Mathonsi '  s ta tement .   Mr  Mathonsi  was present when the  

money was col lec ted.   And he was present  when i t  was said  

tha t  the  money is  fo r  Mr  Booysen.   The only  th ing he d id  no t  

wi tness is  the  exchange,  bu t  i t  was wi tnessed by Mr  Dlondlo .   

ADV CHAUKE :    Of  course.  

ACCUSED :   So where  is  the  hearsay?  I  do  not  unders tand 

tha t .   

ADV CHAUKE :    I t  i s  no t  hearsay.   I  was answer ing ,  even i f  

i t  i s  sa id  to  be  hearsay,  tha t  i t  should  not  be  a  problem.  10 

ADV NGCUKAITOBI SC :    Yes.   Now,  when they are  ta lk ing  

about  a hearsay s ta tement ,  I  mean,  i s  tha t  a  misdi rec t ion?  

ADV CHAUKE :    I t  i s  a  misdi rec t ion ,  indeed.   

ADV NGCUKAITOBI SC :    Because tha t  seems to be d i rec t  

wi tnesses.   I  mean,  there  was, o f  course,  a  problem ,  that  Mr 

Dlondlo  was subsequent ly  k i l led  a f ter  he gave h is  s ta tement .   

And Mr  Mathonsi  was a lso  k i l led a f ter  he  gave h is  s ta tement .   

And Mr  Bongani  Mkhize ,  who ,  and I  a lso do not  understand 

the  th ing  about  Bongani  Mkhize.   He was a  deponent  in  an 

af f idavi t  which  Major  General  Booysen cr i t i c ised some 20 

aspects  tha t  they were  hearsay.   But  a l l  o f  those were then 

subsequent ly  conf i rmed by the  d i rec t  wi tnesses who were  

present  when people  were  k i l led .   So even in  re la t ion  to  tha t  

af f idavi t ,  i t  i s  unclear  why i t  was regarded as hearsay.  

ADV CHAUKE :    I t  could  not  be  hearsay,  especia l l y  the  one 
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tha t  would  have been made in  the process o f  cour t  

proceedings in  respect  o f  Bongani  Mkhize .   You know?  

Al though a t  the  t ime when the  t r ia l  was going to  be  

under taken,  he  would have been dead, tha t  s ta tement  of  h is  

would  s t i l l  be  admissib le .  

ADV NGCUKAITOBI SC :    Yes.   So you have got ,  then,  three 

wi tnesses that  the De Kock  panel  c la ims to be hearsay.   Al l  

o f  them are  d i rec t  wi tnesses.   The only  th ing  tha t  has changed 

now is  because Mr Mkhize  was k i l led,  Mr  Dlondlo  was k i l led ,  

Mr  Mathonsi  was k i l led .  10 

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    A l l  o f  them ki l led  mi raculously  a f ter  

g iv ing s tatements ,  they were  then murdered.  

ADV NGCUKAITOBI SC :    Indeed.   And those s tatements  do 

not  become inadmissib le because the deponents  thereof  have 

d ied .   They wi l l  s t i l l  be  admissib le  in  the  subsequent  t r ia l .   

ADV NGCUKAITOBI SC :    Yes.   Now, how would  th is  happen?   

Because they are  ta lk ing  here about  low probat ive  va lue  and 

re l iab i l i ty  o f  the  s ta tements .   Now,  I  s t ruggle  to  unders tand 

tha t  because in  the  case o f  Mr Mkhize ,  there  are ,  in  fac t ,  20 

admissions made by Major  General  Booysen  in  h is  own 

answer ing  af f idav i t .   Now , how wou ld a Cour t  deal  wi th  those 

admissions i f  you were  to  prosecute  Major  General  Booysen  

and you put  h is  own a f f idavi t  to  h im tha t  here  you admit ted  

th is  fac t ,  how wou ld tha t  make i t  a  low probat ive va lue? 



27 MARCH 2026  – DAY 45  

Page 37  o f  223  

ADV CHAUKE :    I t  is  a  misdi rec t ion  in  i tse l f  because when 

you put  a  sta tement  to  the  maker,  i t  cannot be a low probat ive  

va lue.   I t  cannot .   

ADV NGCUKAITOBI SC :    Yes.   And h is  s tatements  were  

made under  oa th.   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    So the  only  th ing tha t  has  

happened is  that  the f i rs t  opponent  is  dead, bu t  Mr Booysen  

is  s t i l l  a l i ve ,  and he is  made h is  admissions,  and you can 

cross-examine h im on tha t .  10 

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Yes.   And then they are ta lk ing  

here  low probat ive va lue  and re l iab i l i ty  o f  the  sta tements .   

Now,  tha t  I  a lso  do not  unders tand.   This  was a  s tatement  

made to  a Judge,  and the Judge accepted i t ,  which is  why the  

in terd ic t  was granted.  

ADV CHAUKE :    Indeed.   

ADV NGCUKAITOBI SC :    Yes.   Now, how would  you then go  

about  the  admissib i l i ty  o f  the s ta tement by Mr  Dlond lo ,  who 

they managed to  k i l l ,  and the  sta tement  by  Mr  Mathonsi ,  who 20 

they a lso managed to  k i l l?   

ADV CHAUKE :    We wi l l  need the  evidence o f  those who took 

the s tatement  and ask the Cour t  to  consider  them in  terms o f  

sect ion  3 o f  the Evidence Amendment  Act .  

ADV NGCUKAITOBI SC :    And would  you have a  good 
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explanat ion why the  persons on whom the probat ive  va lue  o f  

the  s ta tements  depends,  which  is  a  requi rement  o f  the  Law 

of  Evidence Amendment  Act  o f  1988,  whi ch says tha t ,  by  

def in i t ion,  i t  is  a  s ta tement  of  someone on whose probat ive 

va lue  the  evidence depends,  but  tha t  person is  no t  g iv ing 

evidence.   So would  you then have a good explanat ion tha t  

the  reason he is  not  here is  because he is  dead?  

ADV CHAUKE :    He is  dead.  And the suspic ion  is  tha t  he 

would  have d ied  a t  the hands o f  those tha t  a re being  t r ied .  

ADV NGCUKAITOBI SC :    Wel l ,  Mr Mkhize ,  there is  no  10 

suspic ion .   He was k i l led by  them.  They admi t  that  they k i l led  

h im.  

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Yes.   Where  we do not  know who 

k i l led  h im is  Mr  Dlondlo  and Mr  Mathonsi ,  bu t  how they got  

k i l led in  the middle of  the t r ia l  a f ter  g iv ing the  s ta tements is  

h ighly quest ionab le.   

ADV CHAUKE :    But  i f  you look at  the pat te rns  and what  

happened wi th  the k i l l i ngs ,  one could  ask the  Court  to  draw 

an in ference tha t  they would  have been k i l led  in  the  process 20 

of  a l l  these o ther  k i l l ings,  whether  i t  i s  tax i  v io lence or  them 

being suspected to  be  involved in  th is  Maphumulo  

KwaDukuza tax i  v io lence.   

ADV NGCUKAITOBI SC :    Yes.   Now look a t  what  happens 

next  in  the  next  sentence.   I t  says:  



27 MARCH 2026  – DAY 45  

Page 39  o f  223  

“The prosecut ion  would  have d i f f icu l ty  in  

having  these hearsay s ta tements  admi t ted  

as  evidence.  The appl icat ion to have the  

hearsay evidence wi l l  be unsuccessfu l . ”    

Wi l l  be unsuccessfu l .   How does anyone say tha t  an 

appl ica t ion  fo r  admission  of  a  s ta tement  wi l l  be  

unsuccessfu l?   

ADV CHAUKE :    I t  i s  se l f -destruc t ive.   

ADV NGCUKAITOBI SC :    But  I  mean,  how do they know?   

The Judge might  admi t  tha t .   10 

ADV CHAUKE :    That  i s  why I  am saying  i t  i s  se l f -dest ruc t ive .   

You cannot even make an appl ica t ion  in  the c i rcumstances  

where  you th ink  you are not  going  to be successfu l .   But  here 

. . . [ in tervenes]  

ADV NGCUKAITOBI SC :    But  I  am asking,  how can you make 

tha t  judgment  as  the  person who wrote  the  report  tha t  I  know 

for  a  fac t  tha t  i f  I  make an appl ica t ion ,  i t  wi l l  be  unsuccessfu l?   

You are  not  even saying  there  is  a  probabi l i ty  tha t  i t  may not  

succeed.   You are  saying  i t  wi l l  no t  be  successfu l .  

ADV CHAUKE :    That  is  why I  am saying ,  Chai r ,  that  i t  i s  20 

h ighly  unsusta inable .   The argument ,  the  proposi t ion  there  is  

un tenable .  

ADV NGCUKAITOBI SC :    What  I  a lso do not  understand 

about  the i r  approach to  hearsay,  we looked a t  the  ju dgment  

of  the  Const i tu t ional  Cour t  in  a  case cal led  Savoy,  where  the  
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provis ions o f  POCA were  chal lenged in ter  a l ia  on  the  basis  

tha t  they t rea t  hearsay as  a  defaul t  posi t ion  and not  as an  

except ion,  as  per  the  Law of  Evidence Amendment  Act  o f  

1988.   And the  Const i tu t ional  Court  ac tual ly  upheld  t he  

provis ions of  POCA.  And i t  even expla ined that  what that  

means is  tha t  the admission  o f  hearsay is  the  ru le.   I ts  

exclus ion  is  the  except ion .   Now,  when I  read th is  paragraph,  

how does that  square up wi th tha t  ju dgment  o f  the  

Const i tu t ional  Cour t?  

ADV CHAUKE :    I t  i s  a t  odds.   I t  i s  a t  odds wi th the  ru l ing o f  10 

the  Const i tu t ional  Cour t .  

ADV NGCUKAITOBI SC :    Yes.   Why?  

ADV CHAUKE :    Because i t  i s  ac tual ly  recommending tha t  

which  the  Const i tu t ional  Cour t  says is  lawfu l  a nd then i t  i s  

saying hearsay,  i t  wi l l  not  be  admissib le .   

ADV NGCUKAITOBI SC :    Yes,  I  understand.   But  I  mean,  the 

problem is  about  the test .   I f  POCA, which  is  what  the  

Const i tu t ional  Cour t  says,  i f  POCA says contrary  to  the Law 

of  Evidence Amendment  Act ,  hearsay is  admissib le .   You,  as  

an accused,  can say i t  i s  not  in  the  in teres t  o f  just ice ,  unl i ke  20 

the usual  posi t ion  where you,  as the s ta te,  must prove tha t  i t  

is  in  the  in terest  of  just ice.  

ADV CHAUKE :    So the  tes t ,  f rom the poin t  o f  the  s ta te ,  as  

the  prosecut ion ,  i s  you need to  prove t ha t  i t  i s  in  the  in terest  

of  jus t ice ,  tha t  the  hearsay should  be admi t ted .   The cont rary ,  
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the  accused shou ld ind ica te  tha t  i t  is  no t  in  the in terest  of  

jus t ice,  and i t  is  p re judic ia l  to  h im i f  the  Court  were to admi t  

tha t  s ta tement.   

ADV CHAUKE :    Yes,  but  tha t  is  the usual  ru le  under  the  Law 

of  Evidence Amendment  Act .   

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Now,  I  am ta lk ing  about  now the  

POCA provis ions,  which say tha t  the Cour t  must  admi t  

hearsay evidence.  

ADV CHAUKE :    Yes.   So the  tes t ,  as I  say,  on behal f  o f  the  10 

s ta te in  th is  ins tance,  that  i ssue wi l l  no t  a r ise .    

ADV NGCUKAITOBI SC :    Exact ly  the  poin t .  

ADV CHAUKE :    Ja.   

ADV NGCUKAITOBI SC :    And here ,  they seem to  

misunders tand the test ,  where  they say,  no ,  no ,  no,  you would  

have to  apply  for  the  admission .   But  the  Act  says tha t  the  

evidence is  admissib le .   And the  accused can say i t  should  

be excluded, because i t  i s  p re judic ia l .   

ADV CHAUKE :    Yes.  

CHAIRPERSON :    What I  f ind s trange,  Advocate Chauke, i s  20 

tha t  the  report  was prepared fo r  the  pur pose o f  reconsider ing 

the author isat ions in  terms o f  sect ion 2(1)  o f  the  POCA.  And  

one would  have expected these sen ior  lawyers  who sought  to  

advise Advocate  Batohi  on  th is  reconsidera t ion  to  have 

looked a t  the  case law.  
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ADV CHAUKE :    Yes.  

CHAIRPERSON :    And looked a t  the  speci f i c  provis ions o f  

POCA, the very  leg is la t ion tha t  they seek to  invoke.   One 

would  have expected to  look at  a l l  these author i t ies  tha t  

Advocate  Ngcuka i tobi  is  speaking about ,  to  the  cases tha t  

had been deal t  w i th  in  the  High Cour t ,  and the  dec is ions of  

the Supreme Cour t  o f  Appeal  and the Const i tu t ional  Cour t .   I  

mean,  these are  lawyers .   So tha t  they could  g ive  Advocate  

Batohi  wel l -considered advice .  

ADV CHAUKE :    I  agree,  Chai r .  10 

CHAIRPERSON :    But  I  look a t  th is  repor t ,  and I  see none  o f  

tha t .   Or  have you seen the  re levant  author i t ies  c i ted  here  on 

these very  cr i t i ca l  i ssues?  

ADV CHAUKE :    No,  Chai r .   No.  Even the Chai r  has ind ica ted 

the  heading of  the  repor t .   I t  i s  a  reconsidera t ion  o f  the  

author isa t ions.   That  presupposes tha t  Advocate  Batohi  was 

actual ly  rev iewing a  decis ion  o f  her  own o f f i ce.   She was 

reviewing hersel f ,  which  is  problemat ic  in  a  sense.  

CHAIRPERSON :    That  as ide ,  that  as ide,  when you get  in to  

tha t  exerc ise ,  to  reconsider  what  your  predecessor  has done, 20 

one would expect  that  you wi l l  go and look in to  the  legal  

pr inc ip les tha t  advances your case for  reconsidera t ion  and 

come to a  to ta l ly  d i f ferent  conclusion .  

ADV CHAUKE :    Indeed,  I  agree.  

CHAIRPERSON :    As these advocates have done.   And I  am 
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saying,  i t  seems to me tha t  they never even looked in to  any 

of  the author i t ies ,  the  case law author i t ies ,  on these cr i t i ca l  

aspects  o f  the law tha t  Advocate Ngcukai tobi  i s  refer r ing  you 

to .  

ADV CHAUKE :    I  agree,  Chai r .   That i s  what i s  g la r ing ly  

obvious.   And i t  appears g lar ing ly tha t  those High Cour t  

decis ions were  not  considered.  

ADV NGCUKAITOBI SC :    Yes.   Wel l ,  I  mean, we know,  Mr  

Chauke,  tha t  they looked only  a t  U S author i t ies  exclusive ly.   

There  is  no t  a  s ingle  South  Af r ican author i ty  they l ooked a t .   10 

They even misapp l ied  the  U S author i t ies  because they looked 

at  a  case in  Flor ida ,  which  has got  a  d i f fe rent  word ing  to  our  

POCA.  

ADV CHAUKE :    To  thei r  c redi t ,  Cha i r ,  they looked at  Govern 

judgment .  

ADV NGCUKAITOBI SC :    No,  no ,  no .   For  purposes o f  

decid ing  the test  for  POCA, there  is  no t  a  s ingle South  Afr ican 

author i ty  c i ted .   When they looked a t  the  Govern  J  judgment ,  

they excluded paragraph 38,  39 ,  and 40.   They d id  not  look 

at  the  GCB case.   They d id  no t  look a t  the  Savoy case.   20 

ADV CHAUKE :    Indeed,  I  agree.  

ADV NGCUKAITOBI SC :    Now,  th is  is  the  quest ion  tha t  the  

Chai r  is  asking .   How do you actua l ly  p lace any cred ib i l i ty  to  

a repor t  tha t  i s  so  g lar ing ly  misconceived?  

ADV CHAUKE :    I t  is  a  misnomer .   I t  i s  un for tunate .   But  as  
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you know,  I  know from where  I  am s i t t ing ,  in  the  past  seven  

years ,  i t  was the h igh - level ,  the g la r ing De Kock report ,  when 

some of  us knew tha t  there are ser ious problems wi th  th is  

repor t .   

ADV NGCUKAITOBI SC :    But  I  a lso Advocate  Batohi ,  you 

know,  tha t  the  most  obvious th ing  would  have been to  ask the 

advocates tha t  a re  represent ing  her  in  the  racketeer ing  

charges,  which  in  th is  case was Advocate  Hi l ton  Epste in.   And 

then she was vague about  tha t  unt i l  we found out  tha t  she d id  

speak to Advocate  Hi l ton Ep ste in .   And Advocate  Hi l ton  10 

Epste in was not  in  suppor t  o f  the  ret rac t ion  of  the charges.   

That  was the  whole problem.   

ADV CHAUKE :    Yes.   And remember ,  tha t  was concealed,  or  

i t  was not  d isc losed to  the  Panel ,  tha t  she actual ly  met  wi th  

a legal  representat ive  who was represent ing  the  s ta te or  the  

NDPP's o f f i ce in  tha t  rev iew proceedings.   I t  came out  once 

she was asked about  i t .   

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Ja ,  I  beg your pardon,  Counsel .  

ADV NGCUKAITOBI SC :    Yes.  20 

CHAIRPERSON :    As I  unders tand the repor t ,  I  th ink the  

chal lenge might  have star ted r igh t  f rom paragraph 167,  and 

probably  e lsewhere ,  a f te r  they deal t  wi th  the  US o r  USA 

author i t ies .   You see in  paragraph 167?  

ADV CHAUKE :    Yes.   I  am there ,  Chai r .  
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CHAIRPERSON :    You can read tha t  paragraph.  

ADV CHAUKE :    A f te r  paragraph 166, there  is  a  reference to  

the  US Cour ts .   167?  

CHAIRPERSON :    167.  

ADV CHAUKE :     

“The prosecut ion  does not ,  a t  any s tage,  

expla in  how the  accused tha t  were not  

charged wi th  racketeer ing  knowingly  

per fo rmed act iv i t ies  help fu l  to  the  opera t ion  

of  the  cr iminal  en terpr ise .   There  is ,  in  any 10 

event,  no  evidence in  the  dockets  to  

substant ia te  an averment  that  the  accused 

per formed act iv i t ies  help fu l  to  the  opera t ion  

of  the  enterpr ise ,  as  i t  can be argued that  

they ac ted wi th in  the  cause and scope o f  

the i r  work .   Fur thermore,  there  is  no  

evidence tha t  they ac ted wi th a  common 

purpose in  the fur therance o f  the objec t ives 

of  the  enterpr ise. ”  

CHAIRPERSON :    That  seems to  be a  problem.  20 

ADV CHAUKE :    Very  problemat ic .  

CHAIRPERSON :    And th is  might  have g iven r ise  to  the  dra f t  

te rms of  re ference,  which  speaks of  no evidence th roughout  

tha t  proclamat ion .   And because they had fo rmed th is  v iew, 

then there  could  not  have been any reason for  them to even 
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look a t  the  author i t ies  regard ing  the  pr inc ip les ,  regard ing  

hearsay,  unsigned s ta tements .   They had fo rgot ten tha t  they 

are  deal ing wi th POCA.  Cor rec t?  

ADV CHAUKE :    I t  seems so,  Chai r .  

CHAIRPERSON :    And as counsel  i s  saying,  had they then 

had regard  to  the  POCA pr inc ip les  there  and looked a t  the  

case law, South Afr ican case law, they would probably  have  

thought o therwise .   Now, we have the  te rms o f  re ference that  

echoes th is  very  paragraph.   And ye t ,  th is  paragraph says,  

there  is  in  any event  no evidence in  the  dockets .   But  we do 10 

not  even have a  summary or  an  analys is  of  those dockets  in  

th is  repor t .   So tha t  Advocate  Batohi ,  who d id  no t  read the  

dockets  hersel f ,  could have a  sense o f  what  ev idence was 

conta ined in  those dockets.   Is  tha t  no t  a  problem?  

ADV CHAUKE :    That  i s  a  problem, Chai r .  

CHAIRPERSON :    And th is  i s  the problem we are  s i t t ing  wi th  

here .  

ADV CHAUKE :    Indeed.  

CHAIRPERSON :    Thank you.  

ADV NGCUKAITOBI SC :    Thank you, Madam Chair .   Yes ,  20 

Chai r ,  jus t  to  complete  th is  sect ion.   We were  a t  paragraph 

241, where they jus t  make an asser t ion  that  an  appl ica t ion  

fo r  the admission of  hearsay wi l l  be  unsuccessfu l .   And then 

i t  says,  paragraph 242 :  

“There  appeared to  be  undue haste  on the  
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par t  o f  the prosecutors  to  ob ta in  the 

racketeer ing  author isat ions. ”  

I  do  not  fu l ly  unders tand th is .   As I  unders tand the  fac ts ,  the  

f i rs t  t ime th is  mat ter  came to  the a t ten t ion  o f  the pub l ic  i s  in  

December  2011,  when the  Sunday Times publ ished the  ar t i c le  

tha t  conta ins  the  p ic ture ,  among others ,  o f  Major  General  

Booysen  in  the  scene where the Magoje la Ndimande was 

k i l led ,  which  is  the case subsequent ly  became Howick .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now,  the  cer t i f ica te  was s igned 10 

only  the  fo l lowing year in  August ,  a lmost  a  year o f  

pa instaking  invest iga t ion ,  before  the  pro secutors  were  

sa t is f ied  that  they have enough now to s ign  a  racketeer ing  

cer t i f i ca te .   Advocate  Maema was here .   He spoke about 

meet ings tha t  were  held between March,  when he became 

involved,  r ight  up  to  June,  when the  dra f t  ind ictment  was 

held .   But  even there ,  they were  s t i l l  no t  happy.   They s t i l l  

had fu r ther  d iscussions unt i l  August .    

 He spoke about  in terac t ions wi th  exper ts  to  help  

them along, about  v is i t ing  the v ic t ims, tak ing  sta tements.   20 

Eventual ly ,  the  ind ic tment  was jus t  hundreds and hundreds 

of  pages.   The prosecut ion  memorandum was i tse l f  in  excess 

of  100 pages.   The response to  the  request  fo r  fu r ther  

par t icu lars  was i tse l f  200 pages.   Now,  an  a l legat ion  l ike  th is  

made by people  tha t  a re  s i t t ing  in  an  of f i ce ,  tha t  the  
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prosecutors  were  unduly  hasty in  obta in ing  racketeer ing  

author isa t ion .   Is  th is  a fa i r  s ta tement?  

ADV CHAUKE :    Very  unfa i r  and unfor tunate.   

ADV NGCUKAITOBI SC :    You know,  one o f  the  th ings I  do  

not  unders tand what the NDPP was doing here ,  the impact  o f  

what she is  doing on the abi l i ty  of  the NPA to prosecute  

organised cr ime.   What i s  the e f fec t  o f  th is?   She is  no t  

apply ing the  law.   She is  d isc ip l in ing people  that  are t ry ing  to  

apply the  law.  Now,  we hear that  they have been consul t ing  

ex tensive ly  wi th  Major  General  Booysen,  somebody who is  a  10 

cr iminal  suspect .   I  jus t  do not  unders tand what  i s  happening.   

ADV CHAUKE :    This  Cato Manor  case is  a  bad example o f  

how the  NPA should  behave in  te rms o f  where  they need to 

prosecute  or  not  prosecute .   Take out  the  issue of  then in  

2012,  when Advocate  J iba  would  have issued.   Another  four  

years  thereaf te r ,  the  NDPP, Sean Abrahams,  do  exact ly  the  

same th ing  to  say th is  matter  should see i ts  l ight  a t  the  end 

of  the  tunnel .   And unfor tunate ly ,  fo r  reasons tha t  a re  not  

obvious,  o ther  than tha t  there  was th is  hype that  everybody 

seemed to  buy the  narrat ive  tha t  there  is  no  case ,  there  is  no  20 

case,  the  case was jus t  s imply  wi thdrawn.   And people  had to  

f ind  just i f i ca t ion  for  them to  be able  to  wi thdraw tha t  case.   

And once you do those k ind  o f  th ings,  th is  i s  what  you see.   

And i t  a f fec ts the  conf idence that  the  publ ic  would  have in  

the NPA about  what  k ind of  decis ions do we make in  respect  
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o f  prosecut ion  o f  organised cr ime.   

ADV NGCUKAITOBI SC :    Yes,  but  your ,  I  am ta lk ing  about  

ins t i tu t ional ly ,  the organisat ion i tse l f ,  the damage tha t  you 

cause to  an  ins t i tu t ion .   I f  you ta rget  your  own people  fo r  

do ing thei r  jobs,  tha t  i s  what  I  want  your  comment on .  

ADV CHAUKE :    I t  i s  unfor tunate.   And then you have the  

prosecutors  or  advocates who wi l l  be  a f ra id  to  make  

decis ions in  respect  o f  th is  k ind  o f  c r imes,  because they wi l l  

be  th ink ing  tha t  they wi l l  be  sub jec ted to  misconduct .   And 

thei r  careers  wi l l  be  a f fec ted because o f  the decis ions that  10 

they make.  

ADV NGCUKAITOBI SC :    And then th is  idea tha t  you can 

work wi th ,  you know people  th row around a lo t  o f  phrases ,  s  

capture ,  th is .   But  you can work  wi th a potent ia l  c r iminal  

suspect ,  r igh t ,  to  bui ld  up  a  case to  purge prosecutors  ins ide  

the  organisa t ion .   I  rea l l y  s t ruggle  to  unders tand th is .   I  am 

ser ious when I  say that .  

ADV CHAUKE :    Le t  me be d i rec t  wi th  th is  speci f ic  case.   

ADV NGCUKAITOBI SC :    We are ta lk ing about  the fac t  tha t  

they are  work ing  wi th  Major  General  Booysen to ge t  people 20 

l ike  yoursel f  purged out  o f  the  sys tem.  

ADV CHAUKE :    Ja.  

ADV NGCUKAITOBI SC :    Major  General  Booysen  was once 

a  cr iminal  suspect .   He remains a  cr iminal  suspect  even now.   

ADV CHAUKE :    General  Booysen  was the head of  the  
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Organised Cr ime in  KZN.   Advocate Shami la Batohi  was the  

DPP in  KZN a t  the t ime, and even at  the t ime o f  most of  a l l  

these inc idents .   And in  the  nature  o f  work  as the  DPP,  you 

wi l l  meet  and work  wi th  the  heads of  ins t i tu t ions.   And in  th is  

case,  tha t  work ing  re la t ionship  appears  to  have p layed a  ro le  

be tween Major  General  Booysen  and Advocate  Shami la  

Batohi .   

ADV NGCUKAITOBI SC :    Yes,  bu t  I  am making more a  

pr inc ip led  point  tha t  the impact  o f  the  NPA going out  o f  i ts  

way to  fo rge a  re lat ionship.   In  th is  enqui ry ,  they forged a  10 

re lat ionship  wi th  Major  General  Booysen  to  assis t  them to  

f ind  a  case agains t  you.   

ADV CHAUKE :    I t  i s  h ighly deplorable .  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    Highly deplorable .   And in  fac t ,  I  am using  

the  s imple  term,  bu t  i t  i s  more  deeper  than tha t .   That  you  

become an accused at  the  expense o f  a c r iminal .  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    But  look a t  what  the  President te l l s  you in  

h is  le t ter .   Your annexure AC -6.   AC-6 to  your a f f idavi t .   20 

ADV CHAUKE :    Yes.  

CHAIRPERSON :    Paragraph 5 .   In  re lat ion  to  th is  very  poin t  

tha t  counsel  i s  addressing .   Paragraph 5,  would  you l i ke to  

read tha t  in to the  recor d? 

ADV CHAUKE :     
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“The NPA is  a  const i tu t ional  ent i ty ,  and i ts  

work is  cent ra l  in  the  f igh t  agains t  cr ime,  

inc luding cor rupt ion .   As the NPA is  an 

in tegra l  par t  o f  the cr iminal  just ice  sys tem,  

your obl iga t ions as a Di rec tor  of  Publ ic  

Prosecut ions warrant  t ha t  the  in tegr i ty  o f  the  

NPA be preserved a t  a l l  t imes. ”  

CHAIRPERSON :    Your comment?  

ADV CHAUKE :    I  fu l ly  embrace what  the  Pres ident  i s  

conveying to me , Chai r .   But  a t  the  same t ime, the  worry  and 10 

concern tha t  I  have was the inc lus ion  o f  the  word corrupt ion  

in  the  context  o f  me having  been addressed.   Because as I  

am s i t t ing  here ,  I  am also  not  aware tha t  I  am fac ing  any 

a l legat ions of  cor rupt ion.  

ADV NGCUKAITOBI SC :    Wel l ,  I  mean,  we know for  a fac t  

you are  not  fac ing  a l legat ions of  cor rupt ion .   So there  is  

no th ing  about  no t  being  aware  o f  tha t .   You are  aware  tha t  

you are not  fac ing  corrupt ion .  

CHAIRPERSON :    Counsel  repeated yesterday that  move 

away f rom the Zondo Capture  Commission  s tatements.   The 20 

Zondo Commission d id  no t  make any f ind ings aga ins t  you,  

and you need not  real l y  concern  yoursel f  about  i ssues of  

corrupt ion.   I  th ink  counsel  sa id  i t  again  and again  yesterday.   

But  I  jus t  wanted to  comment  on  the  s tatement.   That  seems 

to  be so apt  to  the  very poin t  tha t  counsel  i s  making now.  
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And tha t  i s  why I  sought  your  comment on  th is  very  apposi te  

poin t  tha t  the  President  i s  making.  

ADV CHAUKE :    My apologies,  Chai r .  

CHAIRPERSON :    No, you need not  apologise.   I  th ink  you 

have said  tha t ,  i f  I  unders tood your  answer  to  say,  you fu l l y  

agree wi th  the  sent iment  expressed by the President insofar  

as  the  posi t ion  or  the  ro le  o f  the  NPA is  concerned in  re lat ion 

to  i ts  ro le  o f  f igh t ing  cr ime.  

ADV CHAUKE :    Indeed.   I  accept  tha t ,   counsel  on  tha t .   In  

fac t ,  i t  is  very  profound that  tha t  is  what  i s  expect ed o f  the  10 

NPA as an inst i tu t ion .  

CHAIRPERSON :    And you now te l l  us ,  or  your  answer ,  tha t  

i t  i s  concern ing tha t  the head o f  the ins t i tu t ion  that  seeks or  

is  const i tu t ional ly  obl iged to f igh t  c r ime , seems to  do the 

opposi te .  

ADV CHAUKE :    Indeed,  Chai r .   That  i s  my v iew.  

CHAIRPERSON :    I  am saying  seems.   I  am put t ing  i t  a t  tha t  

level .   Seems to  do the  opposi te .  

ADV CHAUKE :    Indeed, l i ke counsel  i s  ind icat ing.   At  wors t ,  

i f  you do not  agree tha t  there  is  a  case against  the  accused 20 

person and the case is  wi t hdrawn,  that  should  be the end o f  

the  matter ,  and then l i fe  must  go  on.   But  to  go  to  an extent  

tha t  you team up wi th  a  suspect  to  purge your  own ,  is  very ,  

very  worry ing .   I t  cannot  descr ibe an ins t i tu t ion  o f  

government ,  le t  a lone the NPA.  



27 MARCH 2026  – DAY 45  

Page 53  o f  223  

CHAIRPERSON :    The least  tha t  one would expect  f rom the 

head o f  the NPA who has not  even read the  dockets 

concerned ,  would have been to  a l low th is  mat ter  to  be  

vent i la ted  in  the  cour ts ,  so  that  f ina l ly  the  Cour t ,  which  is  the  

appropr ia te  fo rums to deal  wi th  these very iss ues,  in t r i ca te 

issues as  fa r  as  POCA is  concerned, could  f ina l l y  dec ide .  

ADV CHAUKE :    I  agree,  especia l ly  in  th is  mat ter ,  wh ich  was 

so  h igh  pro f i le  where  many,  many,  many l ives  were  los t  a t  the  

hands o f  those who were supposed to  protec t  them.  

ADV NGCUKAITOBI SC :    Yes.   Do you know…  10 

CHAIRPERSON :    I  beg your  pardon,  counsel .   And when you 

look at  paragraph 9 o f  the  President 's  le t ter ,  the  very  le t ter  I  

re ferred  you to ,  6A-39,  i f  you may a lso  read i t  in to  the  record.  

ADV CHAUKE :    Paragraph 9 :  

“ I  have care fu l l y  considered the  a l legat ions 

level led  against  you.   I  am o f  the  v iew tha t  

the  a l legat ions need to  be  independent ly  

and impart ia l l y  invest iga ted by  an enqui ry  

es tabl ished in  terms of  sect ion 12 (6)(a)  of  

the  NPA Act .   As such,  I  have decided to  20 

ins t i tu te  an  enqui ry  in  te rms of  sect ion  

12(6)(a)  o f  the  NPA Act  to  enqui re  your 

f i tness to hold the  o f f i ce of  Di rector  of  Publ ic  

Prosecut ions. ”  

CHAIRPERSON :    Do you want  to  comment there?  
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ADV CHAUKE :    I  agree,  and i t  i s  fa i r  tha t  i f  the  President  i s  

p laced in  a  posi t ion  where there is  th is  ser ious a l legat ions 

which  concerns the  Di rec tor  o f  Publ ic  Prosecut ions ,  they 

indeed need to  be  invest iga ted for  the  in tegr i ty  o f  the  NPA 

and for  the  in tegr i ty  o f  the person tha t  i s  a f fec ted,  in  th is  

case,  mysel f .  

CHAIRPERSON :    Thank you.  

ADV NGCUKAITOBI SC :    Thank you, Madam Chai r .   What 

about  the  words independent ly  and impar t ia l l y?  

ADV CHAUKE :    And I  accept  that  the enqui ry ,  as  i t  were ,  10 

and as ins t i tu ted  by  the  President ,  is  able to  independent ly  

and impart ia l l y  invest iga te these issues that  a re before the  

enqui ry .  

ADV NGCUKAITOBI SC :    Yes,  thank you very much.   Now … 

ADV CHAUKE :    Maybe I  should  say something .  

ADV NGCUKAITOBI SC :    Yes,  p lease  car ry  on.  

ADV CHAUKE :    I  am aware ,  and th is  i s  even on record ,  tha t  

the  NDPP Advocate  Shami la  Batohi  addressed the  NPA and 

prosecutors  a t  VGM, in  which  she said  something  about the  

conduct  of  these proceedings and what  i s  happening to  her ,  20 

tha t  she is  being  bul l ied by the  Panel  and what have you.  

And tha t  i s  unfor tunate .   

ADV NGCUKAITOBI SC :    Wel l ,  she wi l l  come back and 

expla in  hersel f .   Now… 

CHAIRPERSON :    I f  she does.  
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ADV NGCUKAITOBI SC :    I f  she does,  i f  she does,  indeed.  

Can we jus t  complete  then ,  we have deal t  wi th  th is  paragraph 

242,  where ,  you know,  there  is  th is  idea that  the  prosecutors  

were  doing something wrong by fu l f i l l i ng  thei r  ob l iga t ions 

under  the  Const i tu t ion,  which  is  to  prosecute  wi thout  fear ,  

favour ,  or  p re judice .   And tha t  comes f rom the head of  the  

prosecut ion,  who has come to th is  enq ui ry  wi th  a  potent ia l  

cr iminal  suspect  as  thei r  main  wi tness.   Now,  paragraph 243 :  

“The invest iga t ion,  bo th  in  respect  o f  the  

racketeer ing  and predica te of fences,  a re  10 

incomple te . ”    

Now,  th is  s tatement ,  I  found i t  remarkable .   The people  tha t  

are  wr i t ing  th is  a re  saying  the  invest iga t ions are  incomple te.   

But  then they recommend the  wi thdrawal  o f  the  charges.   

What  i s  your  comment on tha t?  

ADV CHAUKE :    I t  i s  very unfor tunate and improper.   Wi th 

respect ,  i t  looks l ike  my col leagues d id no t  go in -depth in to  

the  evident ia l  mater ia l  that  were  conta ined in  the case 

dockets .   Because I  cannot  say an invest iga t ion  in  respect  o f  

Mkhize ’s  death  and invest iga t ion  in  respect  o f  Kwasi  Ndlovu,  20 

and invest iga t ion  in  respect  o f  Magoje la ,  and in  respect  o f  

the  Bie l la  b rothers  is  incomple te .   I t  cannot be.  

ADV NGCUKAITOBI SC :    But  I  mean,  le t  us  assume they  

were  correct .   I  unders tand what  you are  saying.   I  mean,  for  

ins tance,  in  Bheki themba, we have been g iven an incomple te  
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docket .   And then in  re la t ion  to  the  k i l l i ng  o f  Mr  Choncho,  

apparent ly  the  only  person wi th  some por t ions f rom the 

docket  i s  the one evidence leader .   And i t  i s  unclear  where  

he got  them from and i t  is  because he went to  d isc lose h is  

sources.   The dockets  are  there  somewhere .   They are  being  

h idden f rom the Panel .   But  assuming tha t  i t  i s  t rue  tha t  these 

are incomple te ,  you know, how do you then say,  le t  us  c lose 

the f i le  and wi thdraw the  charges,  ins tead o f  saying ,  okay ,  

f ind  document  A,  B,  C?  

ADV CHAUKE :    No,  in  fac t ,  what  i s  happening in  th is  enqui r y  10 

is  not  tha t  the  invest iga t ions were  not  comple te .   I t  is  tha t  

ev idence o f  invest iga t ions were  complete  that  is  being 

suppressed in  th is  enqui ry .   

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    Now,  tha t  i s  why ,  l ike  you ind ica ted ,  I  have 

got  no  doubt  in  my min d that  once an evidence leader  has got  

the  s ta tements  which  he says he has got ,  he  would  have 

got ten them from the accused and nowhere e lse ,  i f  he cannot  

d isc lose tha t  they are  f rom the NPA.   Because the  NPA said  

they do not  have those s ta tements.   20 

ADV NGCUKAITOBI SC :    Yes.   Look,  I  th ink  the  NPA is  

innocent  on  th is .   They have shown us the  s ta tement  d i rect ly  

f rom the pol ice s tat ion.  

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Which  shows tha t  they have t r ied  
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to  go  to  the  pol ice  s ta t ion ,  and the  pol ice  do not  have i t .   But  

the  point  i s  th is .   The NPA does not  have the  dockets.   The 

pol ice s ta t ion  does not  have the  docket .   And then one  

evidence leader  has por t ions f rom the docket ,  but  he wi l l  no t  

d isc lose the  sources.   

ADV CHAUKE :    The docket  the  NPA says does not  have.   So 

in  the process o f  prosecut ion,  when you decide to prosecute ,  

you d isc lose the  contents  o f  the  dockets to  the defence, to  

the  accused.  And you remain  wi th  the  copy.   

ADV NGCUKAITOBI SC :    Yes.  10 

ADV CHAUKE :    So once you remain  wi th  the  co py and the  

copy is  los t ,  the th ing tha t  you do is  e i ther  go to the  pol ice  

s ta t ion  to  ge t  a  copy,  o r  to  go  to  the defence to  say we have 

provided you wi th  a copy ,  we have los t  our  copy ,  can you g ive 

us  the  copy?  There is  no  o ther  way where  you are  going to  

ge t  i t .  

ADV NGCUKAITOBI SC :    Yes.   Now,  th is  idea then that ,  wel l ,  

even the  invest igat ion  on the  predica te  o f fences,  because 

tha t  i s  where  the whole th ing  becomes re levant ,  because you 

then have to  f ind  the  jus t i f ica t ion  fo r  the  k i l l ing  o f  s ix  people  20 

is  the  k i l l ing of  Mr Choncho.  The jus t i f i ca t ion  fo r  the k i l l ing  

of  an  addi t ional  f i ve  is  the  k i l l i ng  o f  Mr Zondi .  

ADV CHAUKE :    Inkosi  Zondi .  

ADV NGCUKAITOBI SC :    And then in  the  Inkosi  Zondi ,  we 

have 105 pages.   The res t  a re  not  to  be  found.   Then in  the  
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one,  we have got  no th ing ,  except there is  scraps o f  paper tha t  

Advocate  Mohlamonyane has.   Now,  where  would  th is  be?  I  

do  not  unders tand.   You come from the sys tem.   You can 

educate  us .   

ADV CHAUKE :    I  am saying to  you tha t  those,  you can only  

ge t  them from the accused i f  the  NPA and the pol ice 

themselves do not  have them.    

ADV NGCUKAITOBI SC :    Yes,  bu t  how does th is  work?  

There  is  a poin t  a t  which a  docket  i s  a t  a  pol i ce  s tat ion .  

ADV CHAUKE :    Yes.  10 

ADV NGCUKAITOBI SC :    There is  a poin t  a t  which  i t  i s  wi th  

the  NPA.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    There is  somewhere  where  i t  must  

be  e lec tronic .  

ADV CHAUKE :    Elect ronic ,  I  th ink ,  is  a  new phenomenon in  

the past  s ix ,  seven years .   But  in  those days,  these e lec t ronic 

th ings,  the e lect ronic  dockets ,  the  decoding sys tem was not  

necessar i ly  avai lab le .   But  in  th is  speci f i c  case,  as  I  say,  

copies would  have been made and preserved.  But  20 

unfor tunate ly ,  in  the  space o f  th ings,  dockets do get  los t  one 

way or  another .   And we need to  invest iga te  how they go t  

los t .   But  in  th is  ins tance, i t  i s  jus t  un for tunate tha t  you wi l l  

have one sect ion  of  a  par t i cu la r  s takeholder  in  th is  ins tance 

having  in format ion tha t  the o thers  do not  have.   And then they  
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wi l l  no t  necessar i ly  d isc lose.   I  am not  so  sure  whether  tha t  

is  pr iv i leged or  no t .   I  am not so sure.   You can schoo l  me in  

respect  o f  tha t .  

ADV NGCUKAITOBI SC :    No ,  there  is  noth ing  pr iv i leged.  

ADVOCATE MOHLAMONYANE SC :    Madam Chai r ,  w i th  your  

permission ,  may I  come in  there?  Because Advocate Batohi ,  

I  mean Advocate  Ngcukai tobi  is  refer r ing  to  me by name.   I  

am the  one who had those por t ions.   And there  was never  a t  

any s tage where  i t  came to  a  point  where  I  was asked as to  

where  I  got  them.  I  never,  a t  any stage,  p re tended not  to  10 

want to  d isc lose where  I  found them.  At  any s tage,  i f  tha t  

came up,  I  would  have d isc losed my source.   I t  i s  no t  a  secre t .   

And I  have a lso  asked the  person f rom whom I  go t  them to  

make the  docket  avai lab le .   And he repl ied  to  me and said ,  

wi l l  do .   So the  ins inuat ion  tha t  I  was h id ing ,  I  know where  

the  docket  i s .   Perhaps I  am col lud ing  wi th  some people .   I t  

cannot  be  correc t .  

ADV BALOYI -MERE SC :    Advocate Mohlamonyane ,  i f  I  may, 

I  th ink  we might  need to  check the  t ranscr ip t .   But  I  th ink  that  

quest ion  was posed to you.   And you said ,  a t  tha t  s tage,  you 20 

are not  p repared to d isc lose where  the  documents came f rom.   

I  th ink I  wi l l  have to  conf i rm wi th the t ranscr ip t .   I  am not  too  

sure about tha t .   But  I  know there  was a b i t  o f  an  exchange 

when you produced the  documents .   But  we ended up  not  

knowing where you got  the  documents  and what  was your  
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source.   We might  have to  go back to the t ranscr ip t .   And I  

take i t  you do not  quar re l  wi th  the  fac t  tha t  you are  the  only  

one who have the  documents .   I t  i s  just  tha t  you are  

quar re l l ing wi th bein g  cal led  by name and a lso tha t  you were 

not  asked where the  documents  come from.  

ADVOCATE MOHLAMONYANE SC :    I  am quar re l l ing  wi th  the 

ins inuat ion  that  I  was h id ing the documents .   Because 

Advocate  Ngcuka i tobi  i s  ins inuat ing tha t  I  d id  no t  want  to  

d isc lose  where  I  go t  the  documents .   I t  cannot  be cor rec t .   

CHAIRPERSON :    Advocate  Ngcuka i tobi?  10 

ADV NGCUKAITOBI SC :    Madam Chai r ,  I  th ink  the  best … 

CHAIRPERSON :    Le t  me… 

ADV NGCUKAITOBI SC :    Sorry .  

CHAIRPERSON :    We had a  long debate  about  those 

documents ,  i f  you remember ,  Counsel .   And we even asked 

Advocate  Lekgetho whether  those documents  emanated f rom 

the NPA.  And I  can remember  what she said .   She said ,  no ,  

those were  your  documents .   So perhaps what  we shoul d  do,  

I  am not  an t ic ipat ing  what you are  going to propose, Counsel ,  

is  to  look a t  the  t ranscr ip t  when we adjourn ,  then we can 20 

revis i t  th is  poin t .   But  Advocate  Ngcukai tobi ,  te l l  us  what  you 

th ink .  

ADV NGCUKAITOBI SC :    No, I  agree,  Madam Chair .   I f  the  

t ranscr ip t  shows tha t  my learned f r iend was not  asked where  

the  documents  came f rom,  I  wi l l  w i thdraw and apologise .   I f  
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the  t ranscr ip t  shows tha t  he  was asked and he refused to  

d isc lose h is sources,  then he has a  lo t  o f  expla in ing to do.  

CHAIRPERSON :    I  propose,  and my s is ters agree,  tha t  we 

park th is  poin t .   When we reconvene a f te r  lunch ,  we wi l l  s tar t  

wi th  th is  objec t ion.   Al l  o f  us must  look at  the t ranscr ip t  and 

come and address th is  i ssue.  

ADV NGCUKAITOBI SC :    Madam Chai r ,  i t  i s  quarter  past .   I t  

might  be  a convenient  t ime,  bear ing  in  mind tha t  the  

tempera tures are  up.  

CHAIRPERSON :    The temperatures are  up.   On ly  yours  is  10 

up.   [Laughter ]   Yes,  Advocate  Ngcukai tobi .   Thank you.   

Advocate  Mohlamonyane,  w e wi l l  take  an ear ly  lunch break.   

That  wi l l  enable  a l l  o f  us to  look at  the  t ranscr ip t  and have 

lunch.   Then we wi l l  deal  wi th  th is  aspect  when we reconvene.   

Advocate  Chauke,  remember you are s t i l l  under oath .   We wi l l  

ad journ unt i l  ha l f  past  two.   We adjourn .  

ADV CHAUKE :    Thank you,  Chai r .   I  am st i l l  u nder  oa th.  

ENQUIRY ADJOURNS  

ENQIURY RESUMES 

CHAIRPERSON :    Good af ternoon,  a l l .   Good a f ternoon,  20 

Advocate  Chauke.   

ADV CHAUKE :    Good a f te rnoon,  Chai r .  

CHAIRPERSON :    Advocate Ngcuka i tobi .   Thank you,  Madam 

Chai r .   Madam Chair ,  to  s tar t  wi th  the  subjec t  w e le f t  hanging,  

I  have  asked my team to  f ind  the  exchanges o f  tha t  day.   They 
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have found day 39,  the  6 t h  o f  March 2026, a t  page 12 .  

CHAIRPERSON :    Yes,  Counsel .  

ADV NGCUKAITOBI SC :    Where the fo l lowing exchange 

takes p lace.   Advocate Baloyi -Mere ,  r igh t  a t  the beginning o f  

the  page :  

 “Advocate Mohlamonyane,  can I  f ind 

out ,  these documents ,  you obviously  

found them f rom somewhere .”  

 Advocate  Mohlamonyane:  

 “Yes,  f rom someone. ”  10 

 Advocate  Baloyi -Mere :  

 “From someone?”  

 Advocate  Mohlamonyane:  

 “Yes,  f rom someone. ”  

 Advocate  Baloyi -Mere :  

 “And tha t  someone wi l l  obviously  come 

to  tes t i fy  on these documents . ”   

 Advocate  Mohlamonyane:  

 “Not necessar i ly .   Chai rperson, how 

possib le  i s  tha t?”  20 

 I t  goes on and on .   So the  idea tha t  they were  not  

asked to  conf i rm the  source seems to  be cont radic ted  by the  

record.   So Mr  Mohlamonyane  can take whatever  s teps he 

wishes to  take,  but  the  quest ion is  a leg i t imate one .   

CHAIRPERSON :    Let  me unders tand the poin t  o f  ob jec t ion .   
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Advocate  Mohlamonyane,  what  i s  your  poin t  o f  ob ject ion 

exact ly?   

ADV MOHLAMONYANE SC :    My po int  i s ,  Madam Chair ,  f rom 

what  Advocate  Ngcukai tobi  SC  is  suggest ing ,  i t  would appear  

he  is  ins inuat ing  tha t  I  am suppressing  evidence and I  am 

re fusing to  g ive the  source.   Nowhere in  th is  record  have I  

re fused to  g ive  a  source .   As evidence leaders ,  Madam Chai r ,  

we …[ intervenes] .  

CHAIRPERSON :    Le t  me,  le t  us  not  take much t ime on that .   

We have read the  t ranscr ip t ,  and as we unders tood, 10 

unders tand th is  t ranscr ip t ,  there  is  nowhere ,  Advocate  

Ngcukai tobi ,  where Advocate Mohlamonyane was asked 

where  he got  the  documents  f rom.   Is  tha t  your  concern?  Is  

tha t  the,  your  concern?  

ADV MOHLAMONYANE SC :    My concern  is ,  Madam Chair ,  

tha t  I  never ever  sa id  I  wi l l  no t  d isc lose my source .   I  never  

sa id  that .   Because the ins inuat ion  by Advocate Ngcukai tobi  

is  tha t  we are  suppressing  documents ,  we are  suppressing 

evidence,  and I  have not  d isc losed my source.   I  have  never 

re fused to  d isc lose my source .   I  went  ou t  there  as evidence 20 

leaders ,  as  an evidence leader ,  to  t ry  and  assis t  th is  enqui ry  

by  going out  and get t ing  wi tnesses .   We do not  have 

invest iga tors.   We do i t  ourselves .  

CHAIRPERSON :    Yes,  I  unders tand tha t .  

ADV MOHLAMONYANE SC :    Yes.  



27 MARCH 2026  – DAY 45  

Page 64  o f  223  

CHAIRPERSON :    I  do not  want  us to  ge t  ou t  o f  the issue 

because we must  se t t le  i t  and proceed.   Can we agree on th is  

be fore  we ru le ou t?   

ADV NGCUKAITOBI SC :    Yes,  we can agree on tha t ,  Madam 

Chai r .   As I  say,  the  fac t  o f  the  mat ter  i s  tha t  there  was no 

d isc losure  o f  the  source .   I  take i t  no  fu r ther  than that .  

CHAIRPERSON :    We wi l l  make a  ru l ing  tha t  in  the  t ranscr ip t ,  

there is  no suggest ion  tha t  Advocate Mohlamonyane had 

been asked to  g ive the  source of  the document .   I  th ink  tha t  

is  how far  we can take i t .   10 

ADV NGCUKAITOBI S C :    Thank you,  Madam Chai r .   I  am not  

tak ing  i t  beyond tha t .  

ADV MOHLAMONYANE SC :    Thanks,  Madam Chair .  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    But  I  would l i ke  to  go  fu r ther ,  ou ts ide  th is  

ru l ing ,  tha t  Advocate  Mohlamonyane,  where  d id  you f ind  the  

document ,  because i f  you look a t  the  t ranscr ip t ,  f rom the 

debate  we had wi th  you and Advocate  Lekgetho ,  fo l lowing 

Advocate  Ramogale ’s  objec t ion  to your  handing up the  

documents ,  we had tha t  long,  long exchange  and Advocate  20 

Lekgetho made i t  c lear  that  indeed,  t h is  documents ,  the  

Choncho’s  docket ,  had been searched by the  KZN pol ice  and 

the NPA,  they cou ld not  f ind  the document ,  to  the ex tent  tha t  

the  Sta t ion  Commander ,  KZN,  prepared an a f f idavi t  tha t  was 

handed to you by Advocate  Lekgetho to say,  they cannot  
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loca te  the document .   Ef for ts  were made by the NPA even to  

search or  to  enqui re  f rom IPID.   So th is  document  has not  

been avai lab le and has been searched for  by severa l  people ,  

and i t  resur faced tha t  day.    

 What  we found s trange,  Advocate  Mohlamonyane ,  

and I  do  not  want  to  repeat  what we said,  you  were in  

chambers ,  you never d isc losed to us about the d isc losure tha t  

you wanted to make of  tha t  very  document  that  came from the 

Choncho’s  docket .   You had nei ther  spoken to  the Chauke ’s  

team about  i t ,  and you took  a l l  o f  us  by surpr ise ,  hence the  10 

object ion.   So we should  not  f ind  ourselves spending t ime on  

issues such as th is .   I  request  a l l  o f  you,  we must  take th is  

panel  in to  your  conf idence, bo th  teams,  and d isc lose 

documents .    

 I f  I  may ask you now,  what i s  th e source o f  that  

document?   Where  d id  you f ind i t ,  because everybody has 

been looking for  i t?    

ADV MOHLAMONYANE SC :    In ,  I  wi l l  speak for  mysel f ,  i n  

my at tempt to  assis t  the  enqui ry ,  when we consul t  wi th  

wi tnesses,  I  usual ly  ask  them as to  whether  they c an provide  20 

any documents  that  can assis t .  

CHAIRPERSON :    No,  bu t  le t  us  get  to  the  point .   My quest ion  

is  very  s t ra ight fo rward ,  Mr  Mohlamonyane.   Where  d id you 

f ind the  document ,  because everybody is  saying  we have not  

found the  document?  
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ADV MOHLAMONYANE SC :    I  am get t ing there,  Madam 

Chai r .  

CHAIRPERSON :    No,  no ,  no ,  bu t  we cannot  spend so  much 

t ime on th is  s imple quest ion .   Where d id you f ind  i t?  

ADV MOHLAMONYANE SC :    I  was re fer red to an  of f i cer ,  

Paul  Moster t .  

CHAIRPERSON :    Paul  Moster t?   

ADV MOHLAMONYANE SC :    Yes,  who was one o f  the  Cato  

Manor  o f f i cers .  

CHAIRPERSON :    Yes.  10 

ADV MOHLAMONYANE SC :    And he provided these 

documents  to  me .   I  requested fo r  documents  tha t  can assist  

me in  cross-examinat ion .  

CHAIRPERSON :    So i t  was Paul  Moster t  who gave you the  

document?  

ADV MOHLAMONYANE SC :    Yes.  

CHAIRPERSON :    Yes,  thank you .   

ADV NGCUKAITOBI SC :    Yes.    

CHAIRPERSON :    Please proceed, Advocate  Ngcukai tobi .   

ADV NGCUKAITOBI SC :    Yes,  thank you, Madam Chair .   You 20 

know,  Mr  Chauke -  has he been warned or ,  he  has not  been 

warned?  Has he been warned?  I  do not  know.   

CHAIRPERSON :    Please bear  wi th  me .  I  was t ry ing to locate 

where  we ended when th is  issue arose.   Advocate  Chauke.  

ADV CHAUKE :    Yes,  Chai r .  
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CHAIRPERSON :    Please bear  wi th  us,  the  p anel  and the 

advocates.   You have been watching  th is  exchange and 

s i t t ing  there  pat ient ly .   You wi l l  remain  under  oa th .  

ADV CHAUKE :    Thank you,  Chai r .   I  conf i rm.  

ANDREW CHAUKE    (s t i l l  under  oa th)  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .   I  th ink ,  

Mr Chauke , maybe you can comment on  th is .   Your  

specula t ion  was tha t  these documents  could  have on ly  come 

from the accused .   

ADV CHAUKE :    Yes,  indeed.  10 

ADV NGCUKAITOBI SC :    Now, for  the  f i rs t  t ime a f te r ,  I  th ink ,  

seven months,  we are  to ld tha t  the  Choncho docket  i s  s i t t ing  

wi th  Mr  Paul  Moster t .   What  i s  your  comment  on tha t ?   

ADV CHAUKE :    Very  unfor tunate .   Very unfor tunate tha t  the  

NPA and the  pol ice  sta t ions themselves  they  do not  have that  

docket  and are s i t t ing  wi th  an  accused person.  

ADV NGCUKAITOBI SC :    Now,  Mr  Moster t  …[ in tervenes] .  

ADV CHAUKE :    A l l  I  can say i t  is  jus t  un for tunate .   

ADV NGCUKAITOBI SC :    I  th ink  Mr  Moster t  has 13 murder  

charges agains t  h im ,  13  murder  charges.   He k i l led  13 people .    20 

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    And so  tha t  i s  the  person the  NPA 

is  us ing ,  sor ry ,  not  the  NPA,  the  evidence leaders  are  using 

in  these proceedings .   

ADV CHAUKE :    I  understand  so.   
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ADV MOHLAMONYANE SC :    Madam Chai r ,  I  ob jec t  to  tha t .   

I  ob jec t  to  tha t  proposi t ion tha t  my learned col league i s  

pu t t ing  to  the wi tness .   We are  evidence leaders  who have no 

in teres t  in  the  mat ter .   We must  be  seen to  be  neut ra l  and we 

try  our  best  a t  a l l  mater ia l  t imes,  Madam Chair ,  to  be  neut ra l .   

We cannot  be  seen to  be  b lemished in  the  manner  in  which 

my learned col league is  doing .    

 The document  has not  been s i t t ing  wi th  me.   I  asked 

fo r  documents  that  could  assis t  me in  my cross -examinat ion  

of  Shami la Wi l l iams, Ms Shami la  Wi l l iams ,  and these are the 10 

documents  that  I  go t .   Now i t  appears  my learned f r iend want s  

to  suggest ,  i t  i s  suggest ive ,  what  he is  saying  is  suggest ive  

tha t  I  knew al l  the  t ime where  the  documents  were .   I  have no 

business,  real l y .   

CHAIRPERSON :    What  he  say is  you are  using  Paul  Moster t .   

That  i s  what you are  objec t ing  to ?   

ADV MOHLAMONYANE SC :    Yes,  I  am not  us ing  Paul  

Moster t ,  Madam Chai r .   I  was re ferred  to  Paul  Moster t  when 

I  was consul t ing wi th  Johan  Booysen.   And now i t  appears  a  

p ic ture  has now been painted before th is  enqui ry  and before 20 

the  publ ic  tha t  we are  consul t ing  wi th  cr imina ls ,  wi th  

suspects .  

CHAIRPERSON :    Do not  pu t  words in to  Counsel ’s ,  i t  i s  be t te r  

to  jus t  focus on the  poin t  tha t  you are  object ing to ,  and not  

say th ings that  you are being,  a suggest ion is  made tha t  you  
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are consul t ing wi th cr iminals and a l l  that .   He d id  no t  say tha t .   

So le t  us  jus t  conf ine  ourselves to  what  you are  objec t ing  to ,  

p lease.  

ADV MOHLAMONYANE SC :    As i t  p leases you,  Madam 

Chai r ,  I  wi l l  leave i t  a t  tha t .   

ADV NGCUKAITOBI SC :    Madam Chai r ,  the  person I  am 

ta lk ing  about  is  Paul  Moster t .   There  are  13 murder  charges  

agains t  h im.   That  i s  a  fac t .   He is  the  source o f  the  ev idence,  

leaders .   That  too  is  a  fac t .   That  i s  what  I  want  Mr  Chauke 

to  comment on .  10 

ADV CHAUKE :    I  conf i rm tha t  he is  amongst  the suspects  

who have been arres ted and were  ind ic ted  to appear in  the 

High Court .  

ADV NGCUKAITOBI SC :    Yes,  but  on  13 murder  charges ,  

k i l led  13 people .  

ADV CHAUKE :    Yes,  yes.  

ADV NGCUKAITOBI SC :    Now …[incomple te ] .  

ADV BALOYI-MERE SC :    Advocate Ngcukai tobi .  

ADV NGCUKAITOBI SC :    Yes.  

ADV BALOYI -MERE SC :    Is  i t   not  tha t  i t  i s  an a l legat ion fo r  20 

now because he is  a  suspect?  No court  has pronounced tha t  

he  k i l led  13 people .  

ADV NGCUKAITOBI SC :    No,  i t  is  common cause that  he  

k i l led  13 people .  

ADV BALOYI-MERE SC :    Oh.  
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ADV NGCUKAITOBI SC :    The quest ion  is  whether  tha t  k i l l i ng  

was murder or  no t .  

ADV BALOYI-MERE SC :    Oh.  

ADV NGCUKAITOBI SC :    Yes,  bu t  i t  i s  common cause 

everywhere ,  he k i l led  13 people .    

ADV BALOYI-MERE SC :    Okay.   Wel l ,  the  quest ion is  

whether  i t  i s  murder  or  i t  i s  …[in tervenes] .  

ADV NGCUKAITOBI SC :    Or se l f -defence.   

ADV BALOYI-MERE SC :    Yes.  

ADV NGCUKAITOBI SC :    Yes,  but  he k i l led  13 people .   He 10 

accepts  tha t .  

ADV BALOYI-MERE SC :    Okay .  

ADV NGCUKAITOBI SC :    I  am s imply  saying  tha t  the  NPA,  

wel l ,  not  the  NPA,  the  evidence leaders  are  using  tha t  person 

as a source .   That i s  the  only poin t  I  wanted your  comment  

on .  

ADV CHAUKE :    Indeed.   I  am saying  I  unders tand where  th is  

background o f  th is  th ing  is  coming f rom  and suspects  would  

have to  be  consul ted  because apparent ly  i t  i s  the  

unders tanding o f  the  NPA that  there  is  no case agains t  them.   20 

So they would  probably  want  to  use them too,  to  purge the 

prosecutors  a t  the i r  expense.    

CHAIRPERSON :    Le t  me unders tand,  Advocate  Chauke,  

be fore  we make a  ru l ing .   The source o f  th is  document i s  f rom 

Mr  Moster t ,  who is  an  accused,  we l l ,  one of  the  accused in  
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the  Cato  Manor  mat ter .  

ADV CHAUKE :    Yes.  

CHAIRPERSON :    Ord inar i ly ,  where  w i l l  these dockets  be ,  a l l  

the  dockets ,  inc luding  the Choncho docket?   

ADV CHAUKE :    They would  be wi th  the  invest iga t ion  team.   

In  th is  ins tance, because the case would  have been 

wi thdrawn and the charges were w i thdrawn,  they would  have 

been f i led  back to  the  var ious pol ice  s ta t ions f rom the IP ID 

and f rom the invest iga t ion  team of  the  DPCI that  were 

invest iga t ing  the mat ters ,  once the  NDPP and the  Di rec tor  o f  10 

Publ ic  Prosecut ions have decided tha t  no prosecut ion should 

fo l low.  

CHAIRPERSON :    So,  meaning,  i f  I  unders tand you cor rec t ly ,  

the  re levant  pol i ce s tat ion w i l l  be  having those dockets?   

ADV CHAUKE :    That  i s  how I  unders tand i t ,  that  they would  

have been f i led  back a t  the  po l ice  s tat ions where  they 

emanated.  

CHAIRPERSON :    Does i t  then make sense tha t  the NPA went  

to  the  Sta t ion  Commander ,  KZN,  to  look for  th is  docket ?  

ADV CHAUKE :    That  is  how I  unders tood,  that  i s  where  you 20 

need to t race them once you want the  docket .   

CHAIRPERSON :    But  to  no  avai l ,  as  you know .  

ADV CHAUKE :    To  no avai l ,  that  is  how I  unders tood the 

response f rom the NPA.   

CHAIRPERSON :    And u l t imate ly,  NPA, in  i ts  ef for t  to  t race 
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th is  docket,  was going to  ascer ta in  or  to  search or  to  f ind  out  

f rom the IPD.  

ADV CHAUKE :    Yes.  

CHAIRPERSON :    About the  whereabouts  of  th is  docket .  

ADV CHAUKE :    Yes.   

CHAIRPERSON :    How does a  docket  then end wi th  an 

accused person?  Does i t  happen?  

ADV CHAUKE :    I t  can happen tha t  the  a t to rney of  record  who 

was represent ing  the  accused would  have been served wi th 

copies o f  the  dockets and d isc losure .   So probably  the  10 

accused might  have got ten the cop ies  o f  those dockets  f rom 

his  de fence at to rney,  who  the d isc losure would  have been 

made to.  

CHAIRPERSON :    And in  th is  ins tance, the  evidence leaders  

whose task  is  to  gather  in format ion  would have been ent i t led  

to  receive tha t  document f rom wherever i t  was sourced ,  le t  

us  say f rom Mr  Moster t  in  th is  case?  

ADV CHAUKE :    I  …[in tervenes] .  

CHAIRPERSON :    As he was made to bel ieve tha t  Mr  Moster t  

had the document .  20 

ADV CHAUKE :    Yes ,  tha t  i s  how I  unders tand i t  tha t  they wi l l  

be  in  a  posi t ion  to  ge t  i t  i f  Mr  Moster t  go t  i t  f rom his  a t to rney 

or  f rom IP ID and he is  having  i t ,  he  would  probably be,  when 

he is  asked,  he  would  say,  I  have i t ,  I  can provide i t .  

CHAIRPERSON :    So g iven these c i rcumstances,  fo l lowing 
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your  answers,  i t  i s  no t  unheard  o f  tha t  an  evidence leader  in  

the  posi t ion  of  Mr  Mohlamonyane would  have then received 

th is  document  f rom one of  the  accused persons ?  

ADV CHAUKE :    No,  no ,  no ,  no t .   I  th ink what  i s  p roblemat ic  

now from …[ in tervenes] .  

CHAIRPERSON :    No,  no ,  no,  jus t  answer  the  quest ion  f i rs t  

and then e labora te .   

ADV CHAUKE :    No.   No.    

CHAIRPERSON :    No.  

ADV CHAUKE :    Yes.  10 

CHAIRPERSON :    And what  d id  you want to  say ?  

ADV CHAUKE :    I  wanted to  say in  the  c i rcumstances where  

we are ,  tha t  the  NPA and everybody was looking  fo r  them, 

they could  not  ge t  i t .   I t  was a  concern ,  but  I  th ink bravo tha t  

the  evidence leader  could get  i t  ou ts ide  o f  everybody .   

CHAIRPERSON :    But  i f  he  consul ted  wi th  Mr  Booysens ,  as  

he d id ,  Mr Mohlamonyane …[ in tervenes] .  

ADV CHAUKE :    Yes.   

CHAIRPERSON :    And maybe a l l  o thers who are  supposedly  

l ined up for  tes t i f y ing ,  that  wi l l  no t  be  unheard  o f .    20 

ADV CHAUKE :    Indeed,  tha t  i s  how I  unders tand i t .   

CHAIRPERSON :    Counsel ,  bo th  o f  you,  fo l lowing my 

quest ions and answers  by  Advocate  Chauke ,  the  objec t ion  is  

susta ined.    

ADV NGCUKAITOBI SC :    As i t  p leases,  Madam Ch air .  
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ADV MOHLAMONYANE SC :    Pleases,  Madam Chair .  

ADV NGCUKAITOBI SC :    Can I  ask  you th is  …[ intervenes] .  

CHAIRPERSON :    Before  you proceed,  Nta te  Mohlamonyane, 

I  want  to  make i t  c lear  and p lace i t  on  record  to  bo th  o f  you ,  

we cannot  be  s i t t ing  here  compla in ing  about  each and every  

issue .  Le t  us  get  to  the  chase and get  to  the  crux  o f  the 

mat ter .   I t  does happen between lawyers  tha t  we do not  agree 

about  how we address one another ,  how we ,  what  language,  

unless i t  i s  very ,  very  ser ious .    

 But  i f  we are seen in  a publ ic  s tage l i ke  th is ,  when  10 

we are  compla in ing  about  every th ing ,  Ntate  Mohlamonyane,  

le t  us p lease t ry  to ,  no t  to  do  tha t .   As you know,  l i t iga t ion ,  

we a l l  need to  have hard sk ins and bear wi th each other .   You 

can d iscuss these th ings outs i de th is  hear ing ,  and i t  does  

happen.  You get  out  o f  cour t ,  you are  not  happy wi th  what  

your  co l leagues d id ,  you go and have co f fee .   I t  happens 

every  day.   I  am jus t  request ing  both ,  Nta te  Ngcukai tobi ,  le t  

me a lso  caut ion  you .  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    I  know these issues tha t  we ta lk  about,  20 

most o f  you feel  very sensi t i ve about  them , but  le t  us  t ry  to  

mainta in the decorum that  we are  a l l  expected to mainta in .   

Af te r  a l l ,  we are a l l  o f f i cers  o f  cour t .   When we emerge out  o f  

here ,  the  publ i c  w i l l  judge a l l  o f  us  in  the manner  we behave  

here .    
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 So I  request  you,  as  Senior  Counsel ,  to  make our  

task  easy and not  to  make determinat ion  on each and every 

th ing.   We have substant ive  appl icat ions to  adjudica te  upon,  

ins tead o f  focusing  on the  real  core  issue ,  th is  enqui ry .   I  

request  you,  and I  am sure  I  am speaking on beha l f  o f  my 

s is ters ,  i f  they wish  to  say anyth ing,  be fore  you proceed,  they 

may.    

ADV BALOYI-MERE SC :    [ Ind ist inc t ] . . .  [mic rophone o f f ] .  

MS RAMAGAGA :    Wel l  sa id ,  thank you, Chai r .  

CHAIRPERSON :    Thank you to  bo th  of  you,  Counsel .   N ta te 10 

Chauke ,  thank you .   

ADV CHAUKE :    Thank you.  

CHAIRPERSON :    You may proceed, Counsel .   

ADV NGCUKAITOBI SC :    Thank you,  Madam Chai r .   Mr  

Chauke ,  I  th ink  th is  i s  the  r ight  t ime .   I  wi l l  s t i l l  come back to  

those conclusory  paragraphs,  bu t  I  th ink the  poin t  o f  the 

d iscussion  r igh t  now requi res me to take you to  page 70 o f  

tha t  repor t ,  70  a t  the  bot tom le f t .   Do you have tha t?  

ADV CHAUKE :    I  am there,  Chai r .  

ADV NGCUKAITOBI SC :    Yes,  now, th is  i s  the sect ion in  the  20 

repor t  where there is  a d iscussion  on some o f  the  dockets ,  

no t  a l l ,  but  some of  the  dockets .   But  the  context  in  which  the  

d iscussion  is  tak ing  p lace is  in  paragraph 191,  where  they  

say :  

 “The prost i tu t ion  team al leged in  the  
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October 2015 memorandum that  in  the i r  

analys is  o f  the  modus operandi  o f  the  

accused,  that  the  t racking or  t rac ing  of  

the  suspects  for  quest ion ing  happened 

wi thout  shreds o f  ev idence l ink ing  them 

to  any o f fence.   They a lso a l leged tha t  

the  accused a lso  k i l led  c iv i l ians an d or  

suspects  wi thout  any tangib le  evidence 

agains t  them and in  the absence o f  

war rants  o f  ar res t  fo r  the  suspects . ”  10 

 So what  they are  t ry ing  to  do  is  to  say,  look,  your  

c la im that  the  suspects  are  k i l led  w i thout  l ink ing  them to the  

of fences being commi t ted is  un founded, cor rec t?  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    I t  i s  in  tha t  context  tha t  the 

Maphumulo  docket  is  ment ioned  i f  you look a t  paragraph 

192.1 .1,  okay .    

ADV CHAUKE :    Yes,  Maphumulo  CAS 99/9/2008.   

ADV NGCUKAITOBI SC :    Yes,  now they say in  the docket 

Maphumulo  CAS 99/9 /2008,  the  murder  docket  of  20 

Super in tendent  Choncho,  correc t?   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now can I  ask you i f  Mr  Paul  

Moster t  was a  suspect  in  the  k i l l ing of  Mr  Choncho?  

ADV CHAUKE :    From the top  o f  my head now,  I  cannot  
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…[ indist inc t ]  I  might  have to  re fer  to  the  ind ic tment ,  to  

…[ in tervenes] .  

ADV NGCUKAITOBI SC :    No,  Mr Choncho 's  k i l l ing i s  no t  par t  

o f  the  ind ictment .   Remember ,  i t  was a  t r igger  fo r  the  k i l l ing ,  

the  same as the  k i l l ing  o f  Mr  Zondi .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   Now,  I  ask  you the  quest ion  

again ,  is  Mr Pau l  Moster t  an  accused in  the k i l l i ng of  Mr 

Choncho?  

ADV CHAUKE :    No.   10 

ADV NGCUKAITOBI SC :    Exact ly  the  poin t .   Why on ear th  is  

he  going around wi th  th is  docket ?   

ADV CHAUKE :    I  may jus t  suspect  tha t  maybe because he is  

a  pol ice ,  or  th is  docket ,  because i t  d id  no t  form par t  o f  the  

ind ic tments ,  then they would  have access to  them in  the  

scope o f  them being pol ice .   

ADV NGCUKAITOBI SC :    Prec ise ly .   That i s  the  only  

explanat ion  is  tha t  he  has access to  i t  in  the  course and scope 

of  being a  pol ice  of f i cer .   

ADV CHAUKE :    Yes.  20 

ADV NGCUKAITOBI SC :    The s tat ion  does not  have i t ,  the  

NPA do not  have i t .   Mr Paul  Moster t  who  is  not  an  accused ,  

has i t .    

ADV CHAUKE :    I  see.   I ,  ja ,  tha t  i s  what i t  i s .  

ADV NGCUKAITOBI SC :    Yes .   And now you have here  a  
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s t range scenar io .   This  repor t  i s  prepared by the NPA ,  

correc t?   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Which means tha t  as o f  June 2019,  

they had th is  docket .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   They do not  have i t  now.   

ADV CHAUKE :    From the conf i rmat ion  tha t  the  NPA made,  

yes .   

ADV NGCUKAITOBI SC :    Yes,  wel l  they to ld  us ,  Ms Lekgetho  10 

to ld  us  they do not  have i t .  

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    And we had a  le t te r  f rom Mr Anton 

Du Plessis tha t  they do not  have i t .  

ADV CHAUKE :    The Deputy Nat ional  Di rec tor  o f  Publ ic  

Prosecut ions then.  

ADV NGCUKAITOBI SC :    Yes .   This  is  the  poin t  i s  that  they 

had the docket  in  June 2019 .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    So th is  i s  the  poin t ,  how does th is  20 

th ing happen tha t  you have a docket ,  four  people are work ing  

on i t ,  and then i t  vanishes ?  

ADV CHAUKE :    That  i s  very  s trange .  

ADV NGCUKAITOBI SC :    But  how would th is  happen?  I  

mean,  because the  dockets  we ended up get t ing ,  the  23 tha t  
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we ended up  …[indis t inct ] .   I  know there  are  many problems 

wi th  miss ing  in format ion ,  e tc etera ,  bu t  they are  a l l  sent  to  us 

in  an e lec t ronic fo rm .  

ADV CHAUKE :    Yes ,  i t  should  fo l low tha t  i f  the  de Kock panel  

a lso considered th is  case docket ,  i t  would have formed par t  

o f  the  ones tha t  would  have been on the  e lec tronic  registers  

of  the  e lec tronic  s torage o f  the NPA.  

ADV NGCUKAITOBI SC :    Yes,  th is  is  why th is  th ing  is  very  

d i f f i cu l t  to  expla in  tha t  the  NPA who had i t  and purpor ts  to  

have analysed i t  does not  have i t .   Then someone who is  no t  10 

an accused has i t .    

ADV CHAUKE :    The one who is  no t  an accused  then 

…[ in tervenes] .  

ADV NGCUKAITOBI SC :    In  that  docket .   

ADV CHAUKE :    In  tha t  docket  has i t ,  yes .   

ADV NGCUKAITOBI SC :    Yes.   Now, they then ta lk  about  a  

s ta tement  tha t  i s  coming under  oa th f rom the wi tness.   They 

ta lk  about  ce l lphone records .   The whole  paragraph 192.1 ,  

192.2 ,  192.3 ,  the  whole  o f  tha t  up  unt i l  192.1 .6  purpor ts  to  

ex t rapola te  in format i on  f rom th is  docket  tha t  i s  in  the  20 

possession of  Mr Paul  Moster t .   Now, you have many 

a l ternat ives,  wel l ,  perhaps only  two a l ternat ives.   The one is  

tha t  these people  who dra f ted th is  repor t  a lso consul ted  wi th  

Mr  Paul  Moster t  and he gave i t  to  them, o r  they got  i t  f rom 

somewhere  e lse and then through negl igence they have now 
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los t  i t .   

ADV CHAUKE :    Ja ,  I  can accept  tha t  because there is  no  

ind icat ion tha t  they consul ted the  wi tnesses.   They consul ted  

the  dockets  and s ta tements  and the  l ike ,  so ,  I  wi l l  take  i t  tha t  

maybe they worked on i t  and then somehow i t  go t  los t  a f te r  

they have worked on i t .   

ADV NGCUKAITOBI SC :    Someone must  have g iven i t  to  

them.   The source could a lso be Mr Paul  Moster t .   I t  is  very  

d i f f i cu l t  to  know .   

ADV CHAUKE :    No,  i t  i s  very  d i f f i cu l t  to  know.   I  am ta lk ing  10 

here  on the  assumpt ion  tha t  the  de Kock panel  sa id  they 

received the  case dockets ,  they received the  prosecut ion  

memorandum and they s tar ted  work ing  on th is  docket .   

ADV NGCUKAITOBI SC :    But  the poin t  is  th is ,  the  panel  s t i l l  

does not  have a  proper  explanat ion  about  th is  docket  

because i t  i s  not  enough for  the  NPA to  say we do not  have 

i t ,  because they once had i t .   

ADV CHAUKE :    Ja ,  I  agree.   

ADV NGCUKAITOBI SC :    Yes,  and now i t  i s  ge t t ing  scraps  

f rom th is  docket  f rom Mr  Paul  Moster t .  20 

ADV CHAUKE :    Very  unfor tunate .  

ADV NGCUKAITOBI SC :    And th is  i s  a  c rucia l  docket 

because i t  i s  a  turn ing  point  in  the conduct  of  these  Cato  

Manor  pol ice  o f f i cers  when they decided they were going to  

go  on a k i l l i ng  spree .  
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ADV CHAUKE :    Indeed,  the just i f i cat ion was tha t  a l l  the  guys 

who were  supposed to be  arres ted and they shot a t  the pol ice ,  

i t  was because they were  suspects  in  the  k i l l ing  o f  

Super in tendent  Choncho.   

ADV NGCUKAITOBI SC :    Yes,  but  now we have a  scenar io  

where ,  because we do not  have th is  docket ,  we cannot make 

head or  ta i l  o f  the  summary.    

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Now,  the  same th ing ,  you know,  i t  

is  funny .   The next  case they analy se here  is  the  k i l l ing  of  10 

Nkosi  Zondi  f rom paragraph 192.2.1,  192.2  …[ in tervenes] .  

ADV CHAUKE :    1 .  

ADV NGCUKAITOBI SC :    192.2 .3,  192.2 .4,  and then they 

conclude a t  192.3 .   Now, these are  the  two crucia l  dockets .   

So,  th is  one is  ca l led Kwa-Maphumulo ,  the k i l l ing o f  

Super in tendent  Choncho.   This  one is  ca l led Bheki themba 

…[ in tervenes] .  

ADV CHAUKE :    Bheki themba.   

ADV NGCUKAITOBI SC :    The k i l l ing  o f  Nkosi  Zondi .   Now,  

you recal l ,  you have  been par t  o f  th is  proceedings,  the  20 

s truggle i t  took fo r  us  to  f ina l ly  get  the  docket  o f  the k i l l ing  o f  

Nkosi  Zondi .   When we f ina l ly  go t  i t ,  we found that  i t  was only  

105 pages .   So many pages were  missing .   

ADV CHAUKE :    Yes,  I  recal l  tha t .   

ADV NGCUKAITOBI SC :    Yes,  but  we a lso  know now from 
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the  evidence o f  Mr  Mhlongo tha t  these so -cal led  confessions,  

how they were  procured,  the two tha t  the  NPA is  re ly ing upon 

in  th is  repor t ,  you see,  because look a t  what  they are  re ly ing 

upon.   I t  i s  somewhere  where  they are  re ly ing ,  oh  yes,  a t  

192.2 .3 .   This in fo rmat ion,  now th is  i s  the in format ion  

re ferred to a t  192.2 .2 about the  assassina t ion  of  Mr Bongani  

Mkhize .   They are  saying :  

 “This  in fo rmat ion  was la ter  conf i rmed by 

Mr  Swayo Mkhize  as  wel l  as Sphe 

Mhlongo a f te r  the i r  respect ive  ar res ts . ”  10 

 I t  says  Mswayo,  but  I  p resume tha t  is  Swa yo.   

ADV CHAUKE :    Yes,  yes.   

ADV NGCUKAITOBI SC :    Yes .    

 “Swayo Mkhize  made a warning  

s ta tement ,  confession ,  and poin t ing  out .   

The s tatements  o f  Mk ize  impl ica ted the  

deceased Bongani  Mkhize  in  the 

conspi racy to  k i l l  Zondi .   They a lso  

ident i f ied Sibongi le  Batumi le  and S i f iso 

Ndimande who were present when they 20 

p lanned to  k i l l  Zondi .   The mot ive  for  the  

murder  was tha t  they bel ieved tha t  

Zondi  gave the pol ice ,  Booysen  

in format ion on the whereabouts  o f  

Magoje la  Ndimande w ho was k i l led  in  
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Howick  CAS 106/09 /2008. ”  

 This  i s  the  in format ion  we went  through together  wi th  

Mr  Mhlongo.    

ADV CHAUKE :    Mhlongo,  yes.   

ADV NGCUKAITOBI SC :    Now, when was the  Mhlongo t r ia l ,  

2009? 

ADV CHAUKE :    2009.   

ADV NGCUKAITOBI SC :    Yes,  a t  the end o f  tha t  year  he  was 

acqui t ted .   

ADV CHAUKE :    Ja,  and th is  c iv i l  c la im about  two years  la ter .    10 

ADV NGCUKAITOBI SC :    I t  was se t t led  in  2016.  The c i v i l  

c la im was se t t led  in  2016,  bu t  the  cr iminal  t r ia l  was in  2009  

…[ in tervenes] .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Because he was deta ined f rom 

February 2009 .   I  th ink  he was acqu i t ted in  2010 .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    That  record  is  a l l  publ ic ,  the  

judgment  o f  Judge Giyanda.  There  is  no at tempt here in  th is  

repor t  to  consider  the  judgment  which  acqui t ted  Mr  Mhlongo.   20 

There is  an  a f f idavi t  g iven by Mr Swayo in  which  he re trac ted 

the so-cal led confession which was accepted by the Judge in  

the  case o f  Mh longo,  no t  referred  to a t  a l l .    

ADV CHAUKE :    Indeed.   

ADV NGCUKAITOBI SC :    The ent i re  docket tha t  we looked  
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a t  f rom Mr  Mhlongo is  jus t  no t  re ferenced .   I t  i s  as  i f  i t  does 

not  ex is t .  

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Yes .   Now,  I  come back to  real ly  

what i s  the  value  o f  th is  repor t .   I t  is  re ly ing  on in format ion  

which  has been d iscredi ted  for  more than 15 years .  

ADV CHAUKE :    Yes,  in  fac t ,  by  2019 when th is  repor t  was 

made,  i t  was made a lmost  th ree years la te r ,  no t  th ree years ,  

a f ter  the pol ice had se t t led the c la im agains t  them in  respect  

of  Mhlongo and a lmost e igh t  years  af ter  h is  acqui t ta l .   10 

ADV NGCUKAITOBI SC :    Yes .   So,  two crucia l  documents ,  

one is  th is  a f f idavi t .   Now they are s t i l l  saying,  no ,  no ,  no ,  

these people  were impl icated because o f  the confession  by  

Mr Swayo,  bu t  we know everyth ing  about  the confess ion .   I t  

was re trac ted .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Then they are a lso  ta lk ing  about  

the  confessions  made by o ther  accused,  bu t  we know who 

those accused are ,  i t  is  Mr  Mhlongo.    

ADV CHAUKE :    Yes.  20 

ADV NGCUKAITOBI SC :    And we know what  happened to  Mr  

Mhlongo.   Now,  you have a  scenar io  where  the  NPA,  the  NPA,  

I  am not  ta lk ing  even about  the  pol ice ,  the  N PA is  re ly ing  on 

in format ion tha t  has been obta ined th rough to r tu re  because 

the  authors  o f  th is  report  i s  Mr  de Kock,  Mr  Tenga,  Ms Ri ley,  
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Mr  Mamabolo .   These are senior  employees of  the  NPA .  

ADV CHAUKE :    Yes,  in  de fence  o f  the accused.  

ADV NGCUKAITOBI SC :    Whatever  they were  t ry ing  to  do .   

Whether  they are  doing good or  bad, the  fac t  o f  the  mat ter  is  

tha t  in format ion  obta ined th rough tor ture  is  unconst i tu t ional .   

This  is  what  used to  happen under apar theid .   

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Now,  you have here the four  senior  

prosecutors  together  wi th the  Nat ional  Di rec tor  o f  Publ ic  

Prosecut ion .   They hois t  th is  report  around ,  but  i t  i s  re ly ing  10 

on in format ion  obta ined th rough to r ture  and they do not  te l l  

anyone tha t  there  is  a  t r ia l  tha t  declared  the  in format ion 

inadmissib le .   

ADV CHAUKE :    Very  unfor tunate .  

ADV NGCUKAITOBI SC :    Yes.   You see, which is  why they 

conclude in  paragraph 192.3 in  both the  Choncho  and the 

Zondi  murders ,  there  was a pr ima fac ie  case aga ins t  the 

suspect .   But  we do not  know anyth ing about  Choncho 

because the docket  i s  being  h idden f rom us by  Mr Moster t .   

We know about Mr Zondi  because we have got  some scraps  20 

of  the docket.   But  we a lso know about tha t  case because Mr  

Mhlongo bothered to contact  me and ins is t  on  tes t i fy i ng  

before  th is  panel  so  he can te l l  the  t ru th .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   And we know tha t  the  source 
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o f  that  in format ion tha t  was used to  impl ica te peop le there  

was tor tu re.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And th is  i s  what  they say is  the  

pr ima fac ie  case .   

ADV CHAUKE :    Very  unfor tunate .  

ADV NGCUKAITOBI SC :    Yes.   Now,  then you have thei r  

purpor ted analys is a f te r  tha t  o f  paragraph 192.4 ,  Berea.   You 

know what  happened in  Berea.   You have  been s i t t ing here .  

MS RAMAGAGA :    Maybe before  you go to  tha t  analys is ,  10 

Advocate  Ngcukai tobi ,  I  should ask some quest ions,  put  some 

quest ions to Advocate  Chauke .  Advocate Chauke,  I  am going 

to  ask once more ,  I  am sure,  about  the l i fe  o f  a  case docket  

tha t  ends up a t  the  NPA o f f i ces .   The or ig in would  have been 

the  pol ice  s ta t ion ,  am I  correc t?   

ADV CHAUKE :    Yes.  

MS RAMAGAGA :    Then, in  the  context  o f  th is  enqui ry ,  i t  

would  then land a t  the DPP's  of f i ce .  

ADV CHAUKE :    Yes.  

MS RAMAGAGA :    And then i t  would land at  the  NPA's  o f f i ce .    20 

ADV CHAUKE :    A t  na t ional  o f f i ce .  

MS RAMAGAGA :    A t  na t ional  o f f i ce .  

ADV CHAUKE :    Yes.   

MS RAMAGAGA :    Now,  what I  would  l i ke to  know is  when 

you send, and I  am ta lk ing about the DPP, sends a docket to  
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the NDPP's  o f f i ce ,  would the  DPP be le f t  wi th  a copy ,  or  what  

is  the  posi t ion ,  o r  would  i t  jus t  go  as  tha t  o r ig inal  docket  

moving f rom one s ta t ion  to  the  other  up  to  the  NDPP ?  

ADV CHAUKE :    As a ru le o f  p rac t ice ,  the  DPP's o f f ice  wi l l  

make copies  o f  the dockets.  

MS RAMAGAGA :    So,  which  means tha t  you would  send the  

or ig inal  docket  to  the  NDPP wi thout  keeping a copy for  the  

Di rec tor  o f  the Prosecut ion s tat ion? 

ADV CHAUKE :    In  genera l ,  i f  the DPP sends the docket to  

the  nat ional  o f f i ce,  he  or  she wi l l  keep copies  o f  that  docket  10 

in  her  o f f i ce .  

MS RAMAGAGA :    So,  ord inar i l y ,  the DPP would keep a  copy 

and send the  or ig inal  to  the  NDPP .   

ADV CHAUKE :    Yes.  

MS RAMAGAGA :    And would  there then be,  I  see you are  

nodding,  i s  tha t  yes?  

ADV CHAUKE :    Yes.  

MS RAMAGAGA :    Righ t ,  thank you .  Now, would  there  be a  

register  where  there  is ,  you know,  checking  the  t rade,  where  

the DPP would have then del ivered the dockets to  the  NDPP 20 

and le t  them sign  acknowledgement  o f  receip t ,  o r  what  i s  the 

posi t ion?  

ADV CHAUKE :    Yes,  there  wi l l  be  a  register  where  somebody 

wi l l  s ign for  the  docket .   In  most cases,  copies  of  dockets  are  

sent to  the  NDPP for  rev iew.   The or ig inal  wi l l  be  kept a t  the  



27 MARCH 2026  – DAY 45  

Page 88  o f  223  

DPP's  o f f ice .   

MS RAMAGAGA :    Okay,  so i t  i s  the copy tha t  would  be sent  

to  the  NDPP.  

ADV CHAUKE :    Yes.  

MS RAMAGAGA :    The DPP would  be s i t t ing  wi th  the  or ig inal  

docket .  

ADV CHAUKE :    Yes.  

MS RAMAGAGA :    And that  docket would not  then,  obviously ,  

be  at  the  pol ice s tat ion ,  i t  wi l l  be  s i t t ing  in  the  DPP's of f i ce.  

ADV CHAUKE :    Yes.   10 

MS RAMAGAGA :    And once the  NDPP makes a  decis ion,  

tak ing  in to  considera t ion tha t  the  NDPP would  be s i t t ing  wi th  

a  copy,  does i t  become necessary  for  the  NDPP to  then re turn  

the  docket  to  the  DPP,  or  would  the  NDPP keep the  docket  a t  

the  NPA o f f i ces?  What  is  the  norm?  

ADV CHAUKE :    The NDPP, the copies  that  would have been 

sent  to  the  NDPP w i l l  remain  at  na t ional  o f f i ce  archives ,  yes.  

MS RAMAGAGA :    So which  means a t  least  there  would  be a 

l ike l ihood o f  ge t t ing  th is  docket  at  the archives NPA .   I f  i t  

cannot  be  found  there ,  at  least  a t  the  DPP's  o f f i ce .  20 

ADV CHAUKE :    Yes.  

MS RAMAGAGA :    Thank you.   

ADV CHAUKE :    But  what I  wanted to expla in,  Chai r ,  is  in  the  

context  of  the  genera l .   This  prosecut ion  was a  POCA 

prosecut ion ,  so  the prosecut ion team and the  or ig inal  dockets  
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were a l l  a t  the  nat ional  o f f i ce .  

MS RAMAGAGA :    Okay,  thank you.  So the or ig inal ,  bu t  then 

because my unders tanding is  tha t  th is  whole  th ing s tar ts  at  

the ,  even i f  i t  i s  racketeer ing  or  what ,  i t  would  have s tar ted  

at  the  seat  o f  the re levant DPP .   Is  tha t  the case? 

ADV CHAUKE :    That  i s  the case,  Chai r .   

MS RAMAGAGA :    Exact ly .   Now tha t  DPP would then have 

to  recommend the  issuance o f  the  cer t i f ica te  o f  r acketeer ing.   

ADV CHAUKE :    Yes.  

MS RAMAGAGA :    And tha t  DPP would  be s i t t ing  wi th  the 10 

copy because th is  i s  a  mat ter  o f  na t ional ,  what,  imperat ive  or  

the  jur isd ic t ion  o f  the  NDPP .  The DPP would  then send the 

or ig inal  docket  to  the  NDPP's o f f i ce .  

ADV CHAUKE :    Yes,  that  i s  why I  was saying  tha t  in  respect  

of  th is  because i t  was a  nat ional  pro jec t .   

MS RAMAGAGA :    Yes .   

ADV CHAUKE :    So the dockets were act ual ly  being  done 

f rom nat ional  o f f i ce .   The prosecut ion  team that  was now a t  

the  t ime o f  Advocate  Sean Abra hams were  s i t t ing  at  na t ional  

o f f i ce  wi th  these case dockets .   So they were  not  at  the  DPP,  20 

not  even a t  the  KZN DPP.   

MS RAMAGAGA :    By impl ica t ion,  even those that  d rew 

repor ts  l i ke  the  repor t  p resent ly  under  considera t ion would  

have been,  would  have had access to  the  or ig inal  docket .  

ADV CHAUKE :    A t  na t ional  o f f i ce .  



27 MARCH 2026  – DAY 45  

Page 90  o f  223  

MS RAMAGAGA :    Thank you.   

ADV CHAUKE :    A t  na t ional  o f f i ce ,  no t  a t  the DPP’s of f i ce .  

MS RAMAGAGA :    Yes,  thank you.  

ADV NGCUKAITOBI SC :    Thank you .   I  wanted to ask you,  

Mr  Chauke,  about  paragraph 192.4 .   That  is  the  Berea  case.   

Now you look at  the  summary tha t  i s  g iven here .  

 “Thabo Sunshine Msimang was ar res ted 

on Br igh ton Beach on a  charge o f  a rmed 

robbery .   He la ter  escaped f rom 

members  o f  the  uni t  and the  docket  was 10 

registered . ”  

 Now th is  i s  the only  th ing that  i s  sa id  about  Berea.   

Now you remember the case o f  Berea.   The gent leman jumped 

out  o f  the  window on the  four th  f loor .   He was shot  three t imes 

by Mr  Moster t .  

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    You see.   Now, what  do  you say 

about  th is  analys is  here ?  I  mean,  i s  th is  any meaningfu l  

engagement  wi th  what  happened in  tha t  case ?  

ADV CHAUKE :    I t  i s  a  whi tewash.  20 

ADV NGCUKAITOBI SC :    Yes .   Now, assuming tha t  he  was 

wanted fo r  armed robbery ,  what  is  the  jus t i f i ca t ion o f  k i l l ing  

h im?  

ADV CHAUKE :    There  is  none a t  a l l .  

ADV NGCUKAITOBI SC :    Yes.   Then look a t  what  they say 
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then about  Melmoth .   Now,  these are  the four  top ,  top ,  top  

of f i c ia ls  in  the  NPA .   I t  i s  them who are  wr i t ing  th is ,  what  we 

are  deal ing  wi th  here .   192.5 ,  they are  ta lk ing  about  Melmoth .   

Now,  Melmoth ,  you remember ,  i t  i s  the  Biye la bro thers .   They 

are ,  one o f  them is  naked and is  ly ing  on a rondawel  veranda.   

And the  o ther  i s  younger than h im .  I  th ink  he was 17 years  

o ld .   He is  wear ing  b lue and whi te  shorts  and is  k i l led  ins ide  

the  rondawel .   The p lace is  jus t  fu l l  o f  b lood .   

ADV CHAUKE :    Yes,  that  i s  where they were .   There were 

a lso shown photos o f  th e pol ice enjoying thei r  dr inks  outs ide  10 

…[ indist inc t ] .  

ADV NGCUKAITOBI SC :    But  there  is  a  thorough repor t  o f  

ba l l i s t ics  by Mr  Mangena.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now, look a t  what they say about 

th is .   They say :  

 “Kanyisani  Biye la was a lso k i l led .   

Accord ing to the  pol ice ,  th is  person shot  

at  them f rom one o f  the  rondawels  

th rough the  window.   They then moved 20 

in to  the rondawel  and f i red  one round in  

the  d i rec t ion  of  the  suspect  as  more  

shoot ing  erupted . ”  

 Now,  is  there  any re ference here to  the  

reconstruc t ion  o f  the  cr ime scene,  which  is  ev idence in  the  
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docket?   

ADV CHAUKE :    No.  

ADV NGCUKAITOBI SC :    Yes .   Now,  you see,  on  th is  poin t ,  

I  asked Advocate  Batohi  in  re la t ion to  the k i l l ing o f  Kwa zi  

Ndlovu,  why her  le t ter  to  the  mother o f  the chi l d  d id  not  re fer ,  

whi le  the  mother ,  th rough the  …[ in tervenes] .  

ADV CHAUKE :    Mary  de Haas.  

ADV NGCUKAITOBI SC :    Mary  de Haas,  yes,  d id  no t  re fer  

to  the  evidence o f  the  exper t .   She says i t  is  because i t  was 

not  in  the  docket .   She never knew tha t  i t  was th ere .   I t  was,  10 

in  fac t ,  the f i rs t  t ime in  th is  enqu i ry  that  Advocate  Batohi  

became aware  that  there  was a  repor t  by  Mr  Mangena.   Now,  

th is  i s  the  fu l l  ex tent  o f  the  analys is ,  th is  paragraph I  have 

read to  you .   I  mean,  what do you say about th is ?   And i t  a l so  

jus t  does not  make any references to a l l  o f  the evidence  

poin t ing  to  the  gu i l t  o f  the accused .   

ADV CHAUKE :    No,  i t  i s  a  whi tewash.   And the las t  sentence 

in  tha t  paragraph,  192.5 ,  which says,  they then moved to the 

rondawel  and fo rced one round in  the  d i rec t ion  o f  the  suspect  

as  more  shoot ing  erupted .  20 

ADV NGCUKAITOBI SC :    Yes.   This i s  a k i l l i ng  in  the ear ly  

hours  o f  the  morn ing  and the  gent leman is  naked.   I  mean,  i t  

is  t ru ly ,  t ru ly  b izarre .   Then they ta lk  about Phoenix .   That  is  

the  k i l l i ng of  Mr  Nzuza, and then they say,  wel l ,  he is  wanted 

on var ious ,  tha t  i s  the  only  th ing  tha t  i s  sa id  here .   There  is  
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no th ing ment ioned about  whether  the  k i l l i ng  by the pol ice was 

jus t i f ied .   I  th ink  th is  was a lso  a  Mos ter t  specia l .   Noth ing  at  

a l l  in  paragraph 192.6 ,  which  exp la ins why the  k i l l ing  was 

jus t i f ied .   I t  jus t  says,  wel l ,  he  was wanted on var ious 

of fences.  

ADV CHAUKE :    Indeed,  one would  be in terested to  hear  the  

par t  o f  the  authors  of  th is  report  to  say why the  analys is  o f  

ba l l i s t ic  reports  and the actua l  s ta tement  o f  the  pol ice  were  

not  analysed as against  the  bal l i s t i c  repor ts .  

ADV NGCUKAITOBI SC :    And then the  same th ing  wi th  10 

KwaMashu, 192.7 .   They here ta lk  about,  th is  i s  now the  

k i l l ing o f  Mr Thabethe,  who was a lso known as Mta ko.  Then 

a l l  the  th ing  that  i s  sa id  here  is  tha t  there  was a  re l iab le  

source tha t  impl icated h im in  a  s ta tement  da ted 26 -11-2009.   

But  again ,  noth ing about why was the  k i l l ing  jus t i f ied .    

ADV CHAUKE :    I t  i s  my proper reading o f  the  analys is here ,  

i t  moves on the  assumpt ion  t hat  a l l  the  k i l l i ngs  by  the  pol ice  

are just i f ied .   So a l l  they needed to do  was to  ident i fy  who  

has been k i l led  or  no t .   That  i s  what the repor t  is  doing .   

ADV NGCUKAITOBI SC :    Yes,  bu t  the  report  i s  meant  to  20 

show why your  team, wel l ,  no t  your  team, i t  wa s Mr Maema's  

team, but  why the  prosecut ion team was wrong in  pre ferr ing 

the charges o f  racketeer ing ,  which  inc lude being in  the racket  

and commi t t ing  the  predica tes .   That  i s  what  i t  i s  meant  to  

do ,  and what  you get  i s  th is ,  tha t  there was a  re l iab le  source,  
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no  in format ion  about  th is  re l iab le  source,  no  in format ion 

about  how th is  re l iab le  source l inked, and no in format ion  

about  why the  execut ion  of  th is  gent leman was jus t i f ied .  

ADV CHAUKE :    Yes,  Chai r ,  even i f  there was a  re l iab le 

source and indeed they k i l led  those people ,  bu t  s t i l l  they had 

to  be  ar res ted .   

ADV NGCUKAITOBI SC :    Yes.    

CHAIRPERSON :    The repor t ,  i f  you remember the  paragraph 

176 in  re lat ion to  what  they say,  167 rather .  

ADV CHAUKE :    Yes.  10 

CHAIRPERSON :    That  there  was no evidence .   

ADV CHAUKE :    Yes.  

CHAIRPERSON :    You can see wi th the summaries tha t  you  

are  re ferr ing  us  to ,  i t  seeks to cor robora te  tha t  very  s tatement 

because when you read th is  paragraph,  the summaries ,  they 

can only  seek to  cor roborate  paragraph 167 to  say there  was 

no evidence.   Am I  cor rec t  …[in tervenes] .  

ADV CHAUKE :    You are  correct .  

CHAIRPERSON :    Advocate  Chauke.   

ADV CHAUKE :    You are  correct ,  Chai r .   20 

ADV NGCUKAITOBI SC :    Yes,  thank you, Madam Chair .   And 

then you look a t  the ,  probably  one of  the  s addest ,  though one 

does not  want  to  compare  death ,  death is  death ,  i t  i s  as  bad 

fo r  an  18-year-o ld  and i t  i s  as  bad as for  a  6-year -o ld,  so  

maybe that  i s  a wrong sta tement .   But  then you look at  the 
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k i l l ing o f  Mr ,  o f  the  young man, Kwazi  Ndlovu ,  a t  how i t  i s  

deal t  wi th  by  these four  senior  prosecutors ,  192.8 .   In  E  In  

Esikhawin i ,  look,  there  are  a lso  many spel l ing  errors  in  th is  

repor t ,  you people 's  names are  misspel t ,  p laces '  names are  

misspel t ,  the  dockets '  names a re  misspel t .   I t  a lso  jus t  shows 

i t  was a  b i t  o f  a ,  they just  d id  no t  care  what  they were  doing  

you know,  so  many er rors .   And l i ke  now they cannot  spel l  

Esikhawin i .   They say Esikwanin i .    

ADV CHAUKE :    I  see that ,  Chai r .  

ADV NGCUKAITOBI SC :    But ,  ja ,  you can do the same th ing,  10 

you wi l l  f ind  so many errors  in  th is  repor t .   

 “The deceased was  Kwazi  Wiseboy Ndlovu .   The  

pol ice were invest iga t ing  the murder  re la ted  to  West v i l le  CAS 

26/3/2010,  in  which  n ine  pr isoners  escaped f rom West v i l le  

pr ison,  medium A,  seventh  f loor . ”  

 And then they g ive a  date .  

 “They were  fo l lowing up on in format ion 

of  the suspect ,  Thi l i l i  Mzimela ,  who 

escaped f rom Westv i l le .   On thei r  a rr i va l  

a t  house number  J63,  they in t roduced 20 

themselves as the  pol ice ,  and they 

entered the  house .   The deceased was 

k i l led .   Mz imela la ter  on made a  

s ta tement  in  which  he s ta tes  tha t  h is  

fami ly  rented out  the  proper ty to  the  
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Ndlovu fami ly . ”  

 Again ,  there is  jus t  no analys is here .   

ADV CHAUKE :    Yes,  there is  no  analys is .   I f  I  remember  

wel l ,  Advocate Shami la  Batohi ,  when she tes t i f ied ,  she said  

she accepted a l l  the  decis ions except  for  th is  one,  where  the 

mat ter  was re ferred  to  t r ia l  and the accused,  Padayachee  was 

acqui t ted .   

ADV NGCUKAITOBI SC :    Yes,  I  understand ,  bu t  I  am ta lk ing  

about  the repor t  i tse l f ,  tha t  the repor t  i s  so bad tha t  i t  does 

not  address the fac t  tha t  th is  was a  young boy tha t  was  10 

s leeping on a  couch watching  te lev is ion .   And o ld  men f rom 

the pol ice  fo rce  came wi th  r i f les  and executed h im in co ld  

b lood fashion .   

ADV CHAUKE :    Yes,  and  they c la imed that  he  was poin t ing  

a gun at  them.   

ADV NGCUKAITOBI SC :    And a f te r  tha t ,  they p lanted a  gu n,  

yes,  a f te r  having shot h im  wi th  an  R5.   And th is  i s  a l l  you get  

f rom four  very ,  very ,  very senior  prosecutors .    

ADV CHAUKE :    Very  unfor tunate ,  especia l l y  for  th is  young 

boy who was k i l led in  tha t  fashion .   I t  i s  very  un for tunate .   20 

ADV NGCUKAITOBI SC :    Yes,  but  what  is  i t  saying  about 

the  competencies  tha t  res ide  in  the  NPA ?  The NPA is  a  

const i tu t ional  o f f i ce .   The people  that  are  employed there  are  

meant  to  do  bet te r  than what they have done here.    

ADV CHAUKE :    Oh,  you can Google  even th is  repor t ,  you 
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wi l l  see how highly  ce lebrated i t  has been for  the  past  years .    

CHAIRPERSON :    When you say four  senior  p rosecutors ,  you 

say i t  on  the assumpt i on  tha t  the  repor t  was unanimous .  

ADV NGCUKAITOBI SC :    Yes ,  le t  me say two .  

CHAIRPERSON :    Or  one.   

ADV NGCUKAITOBI SC :    Or  one .   Thank you,  Madam Chair .   

That  i s  a  b ig  mis take …[indis t inct ]  mysel f .    

ADV BALOYI -MERE SC :    I  have a  fo l low up ,  especia l l y  on 

th is  matter  in  192.8 .   There  was la ter  a s tatement by Mzimela .   

I  am not  sure  who Mzimela  is .   But  I  th ink  even in  tes t imony,  10 

we were ,  by ,  was i t  Advocate  Maema or  the  bal l i s t i c  who 

f l igh ted a  p ic tu re of  the area and showed us tha t  the  Ndlovu 

fami ly  had  rented a  house,  a  proper ty  nearby because they 

were renovat ing  thei r  house .   

ADV CHAUKE :    Yes.   

ADV BALOYI -MERE SC :    Which ,  I  mean,  common sense 

would then say or  b r ing one to  the conclusion tha t  th is  was a  

quest ion o f  mis taken ident i ty  because they wen t  in to th is  

house looking  for  a  speci f i c  person.   They were  looking  fo r  

Thi l i l i  Mz imela .   20 

ADV NGCUKAITOBI SC :    Yes .   

ADV CHAUKE :    Yes.  

ADV BALOYI -MERE SC :    And the  Mzimela ’s were not  in  tha t  

house.  

ADV CHAUKE :    Yes.  
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ADV BALOYI-MERE SC :    So i t  was the  Ndlovu ’s  who were 

in  the house  and a fami ly  member  of  the Ndlovu ’s was k i l led .    

ADV CHAUKE :    Yes.  

ADV BALOYI-MERE SC :    Was there ,  as  far  as you know, so 

my quest ion  would be twofo ld .   Was  there ,  as far  as you know,  

an  apology that  was tendered to  the  Ndlovu fami ly  on  behal f  

o f  SAPS,  o r  as  a  prosecutor ,  does i t  ever  happen where  a  

mis take such as th is  one has occurred where  you would  

apologize or  show remorse or  ta lk  to  the  fami ly  and expla in  

to  the  fami ly  what  happened ?  10 

ADV CHAUKE :    In  most  ins tances ,  i f  something  l ike  th is  

happens,  you consul t  and update the fami l ies and br ing  them 

up to  speed about  what  i s  happening in  the  process ,  ind icate  

your posi t ion  as  the  NPA, as the  prosecutor ,  to  say th is  i s  

what  has happened,  th is  is  the  resul tan t  o f  th is  a nd where  

necessary ,  tender  an apology,  especia l l y  in  the sense where 

you have real ized tha t  the  prosecutor  has got  i t  complete ly  

wrong.   

ADV BALOYI -MERE SC :    Did any o f  tha t  happen in  th is  

ins tance?  20 

ADV CHAUKE :    Not  tha t  I  am aware  of ,  Chai r .  

ADV BALOYI-MERE SC :    Thank you .  

ADV NGCUKAITOBI SC :    Thank you,  Madam Baloyi -Mere .   

In  fac t ,  Mr Chauke,  the  NDPP, the  most senior  person,  came 

here  and said ,  wel l ,  we prosecuted the  case,  there  was an 
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acqui t ta l .   And when I  asked her ,  why are  you s ing l ing  out  

th is  case  and she could  not  g ive me a  s tra igh t  answer .   I t  

seems tha t  i t  was v indica t ion  for  them that  there  was no  

evidence, tha t  i s  why there  was an acqui t ta l .    

ADV CHAUKE :    That  is  how I  unders tood the  evidence f rom 

Advocate  Batohi .  

ADV NGCUKAITOBI SC :    Yes .   What  she could  not  expla in  

is  why the  evidence o f  Mr  Mangena was not  used in  the  t r ia l  

when he was avai lab le  and wi l l ing  to  test i fy .    

ADV CHAUKE :    Unfor tunate ly ,  the  people who d id  the 10 

prosecut ion  and who submit ted  the  repor ts  to  her ,  they fa i led  

her  in  tha t  regard  because they should have made sure tha t  

they provide  her  wi th  a l l  the  in format ion  in  respect  o f  tha t  

mat te r .  

ADV NGCUKAITOBI SC :    Sorry ,  I  do not  unders tand tha t .   

The le t te r  was wr i t ten  by  Ms de Haas  to her .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    She wro te  in  her  own name, 

jus t i fy ing the  decis ions made by the  prosecutors in  that  case .   

And when I  asked her  here ,  why was the  evidence o f  Mr  20 

Mangena not  used,  she could not  expla in .   So why are you 

saying  she was fa i led  by  someone e ls e?  That  was her  own 

decis ion .   

ADV CHAUKE :    I  am saying th is  because as we heard  f rom 

the evidence, that  she asked fo r  a repor t  that  came to her  to  
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expla in  what  happened at  the  t r ia l ,  which  was forwarded to  

her  by Advocate  …[ indist inc t ]  who had received i t  f rom the  

DPP o f  KZN who had received the repor t  o f  the Advocate  

Shankar ,  I  cannot  remember  …[in tervenes] .  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    Who d id  the  actual  prosecut ion  and who 

would have provided the reasons why tha t  ev idence was not  

considered .   I t  i s  in  tha t  context  that  I  am saying  tha t .  

ADV NGCUKAITOBI SC :    No,  but  you see,  I  would  have 

expected that  i f  you  are  going to,  i f  you  have a  compla in t  f rom 10 

a member  o f  the publ ic ,  in  fac t ,  th is  i s  no t  a member of  the  

publ ic ,  th is  i s  the mother o f  the chi ld  …[ intervenes] .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    You would  a t  least  say,  wel l ,  jus t  

g ive  me the  documents  o f  th is  par t icu lar  case ,  I  want to  look 

at  them.   You wou ld not  look at  one memorandum .  

ADV CHAUKE :    That  is  un for tunate .   I t  i s  unfor tunate  and 

g iven the  h is to ry and the  h igh pro f i le  of  the mat ter  and the  

decis ions tha t  she made then, one would  have said  she 

needed to go an ex t ra  mi le ,  especia l ly  in  the context  o f  what  20 

the  case involved .   

ADV NGCUKAITOBI SC :    Yes,  I  understand .   But  what  I  a lso  

could not  work  out  there  is  why she lea rned here when she 

was being cross-examined,  tha t  there  was,  in  fac t ,  a  report  

o f  Capta in  Mangena.    
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ADV CHAUKE :    That  I  understood tha t  she con ceded tha t  

she d id  no t  read,  and she does not  read some o f  the  th ings .   

I  th ink that  surpr ise  came to  her  when she,  tha t  is  why she 

was surpr ised when she was s i t t ing .    

CHAIRPERSON :    Not  some o f  the  th ings .   She said  she does 

not  read the  dockets .  

ADV CHAUKE :    Yes.   Yes,  Chai r .   

ADV NGCUKAITOBI SC :    Yes.   I t  a lso  looks,  Advocate  

Chauke ,  tha t  i t  i s  no t  only  her .   I t  i s  a lso  the  authors  of  th is  

repor t  because there is  no engagement wi th that  repor t  here.   10 

ADV CHAUKE :    I  agree .   

ADV NGCUKAITOBI SC :    Yes .   This  i s  what  I  rea l l y  am 

perp lexed by,  and th is  i s  real l y  an  honest  quest ion.   But  how 

does the  NPA actual ly  work ,  because the  country  en t rus ts so  

much responsib i l i ty  on  th is  ins t i tu t ion .   So no one reads the  

dockets .   Dockets  go  missing .   Decis ions are  jus t  made 

wi thout  any assessment  of  the  pros and the  cons .  

ADV CHAUKE :    Very unfor tunate ,  bu t  the  real i ty  for  me 

s i t t ing  here ,  th is  does not  def ine  the  whole  o f  the  NPA in  

te rms of  how they do thei r  work .   Unfor tunate ly,  in  th is  20 

ins tance,  th is  was done fo r  u l t er io r  mot ives .   I t  could  not  be  

tha t  the NPA as an organiza t ion would be descr ibed by th is  

conduct  o f  what  happened in  th is  speci f i c  repor t .  

ADV NGCUKAITOBI SC :    Yes.   And then there  is  a lso  Mr 

Gwala  that  i s  referenced a t  192.9  in  the  second  Esikhawin i  



27 MARCH 2026  – DAY 45  

Page 102  o f  223  

case,  which  again  is  spel led as  Esikwanin i .   Then they are  

a lso  ta lk ing  about  someone who went  to  do  a  poin t ing out .   I  

cannot  remember  whether  th is  i s  the  gent leman that  they 

went  to  h is  house and they took h im from a  meet ing,  a  

communi ty  meet ing,  and they took h im to h is  house and they 

murdered h im ins ide  the  house.    

ADV CHAUKE :    I  th ink  tha t  i s  the  one because there  were  

two Esikhawin i  inc idents  in  the  ind ic tment .  

ADV NGCUKAITOBI SC :    Yes .   Now, bu t  again ,  we only  have 

f i ve  l ines here  which do not  te l l  us anyth ing about why th is  10 

murder ,  th is  k i l l ing  rather ,  would  have been jus t i f ied  i f  in  

unders tanding order  251 or  under  sect ion  49 (2)  o f  the 

Cr iminal  Procedure Act .  

ADV CHAUKE :    Indeed,  there  is  noth ing .   

ADV NGCUKAITOBI SC :    Yes .   And then they say,  wel l ,  th is  

deceased had a pending case of  an  i l legal  f i rearm.   I  jus t  do  

not  unders tand.   And then the  pol ice  found a  pump -act ion  

f i rearm ly ing  between the  mat tress  and the  base ,  bu t  we 

again  know the  s tory o f  these f i rearms,  how they end up 

there .   We have at  least  th ree eyewi tnesses who saw the 20 

pol ice p lan t ing  the f i rearms.    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes .   Oh,  yes,  in  fac t ,  I  am 

correc ted on th is  one tha t  even th is  narra t ive  is  ac tual ly  

wrong tha t  th is  is  Mr Gwala  who was wanted.   Yes,  I  
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remember  th is  case .   This  is  exact ly  the  one .   This  i s  the  one 

they took someone f rom a  communi ty meet ing .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And  they were  look ing  for  

somebody cal led  Bah .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And th is  i s  no t  the guy cal led  Bah .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    But  they k i l led  h im.  

ADV CHAUKE :    Yes.   10 

ADV NGCUKAITOBI SC :    Yes.   They do not  even ref lec t  tha t  

s to ry here in  th is  repor t .   

ADV CHAUKE :    Yes.   L ike I  sa id ,  once you do a  wh i tewash  

th ing,  the  th ing  that  wi l l  d ispel  your  in tended conclusion ,  you 

wi l l  never  …[ indis t inc t ] .   

ADV NGCUKAITOBI SC :    Yes.   

ADV CHAUKE :    L ike i t  has been poin ted out ,  once they 

s tar ted  to  say there  is  no  evidence,  so  you could  not ,  when 

you make an assessment,  go  and  f ind  evidence which  

contradic ts  your  f ind ing a l ready tha t  there  is  no  evidence .    20 

ADV NGCUKAITOBI SC :    Yes .   But  a t  the  very  least ,  you 

would expect  there w i l l  be  honesty  to  the facts ,  even i f  you 

reason them away.   There would  be honesty in  record ing th e  

fac ts  accurate ly ,  and you would  expect  th is  f rom the NPA .    

ADV CHAUKE :    Yes,  tha t  i s  the  expectat ion ,  bu t  
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un for tunate ly ,  in  th is  ins tance, because i t  was a whi tewash,  

the  fac ts,  i f  you consider  them, they wi l l  cont radic t .   Jus t  

consider ing  the  fac ts  wi thout  doing  anyth ing  more ,  they wi l l  

contradic t  the  not ion  tha t  there is  no evidence .  

ADV NGCUKAITOBI SC :    Yes.   Then there  is  the second las t  

case,  192.12 .   I t  i s  the  same gent leman.   There  are  severa l  

mat te rs agains t  h im .   Esikhawin i  CAS 423,  Es ikhawin i  CAS 

196, Es ikhawin i  CAS 484, and more and more  and more ,  

a t tempted murder ,  a t tempted murder ,  and a t tempted murder .   

Now,  when I  looked a t  th is ,  i t  seems tha t  what  the  modus 10 

operandi ,  in  fact ,  i t  i s  s imi lar  to  what Mr Booysen wro te in  h is  

book you know,  when he said  tha t  in  re la t ion  to  the  k i l l ing  of  

Mr  Mkize ,  Bongan i  Mkhize ,  the  gent leman who was dr iv ing  a  

b lack  …[in tervenes] .  

ADV CHAUKE :    Lexus.   

ADV NGCUKAITOBI SC :    Lexus ,  he says,  wel l ,  the beans 

were  spi l led  by  Swayo.   That  is  how he met  h is  death .   He 

says,  i f  there  is  somebody who makes a  confession  agains t  

you,  you can jus t  be  k i l led .  

ADV CHAUKE :    Very  unfor tunate .  20 

ADV NGCUKAITOBI SC :    Yes,  and tha t  i s  the  k ind o f  p ic ture  

they were  t ry ing  to  c reate here  agains t  the  deceased in  the  

second d iscovery,  Mr Gwala .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Who,  in  fac t ,  they mistook f rom 
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someone e lse .  

ADV CHAUKE :    Unfor tunate ly .   L ike  I  am saying,  i f  you ,  look,  

the summaries  here ,  which  are down here,  as  to  ind icate that  

a l l  these people were shoot i ng a t  the pol ice ,  and the pol ice  

were jus t i f ied to k i l l  them .   

ADV NGCUKAITOBI SC :    But  there is  no ,  no th ing  here tha t  

says they were shoot ing  a t  the pol ice ,  no t  a  s ingle  one in  the  

summaries .   

ADV CHAUKE :    In  the  opening o f  where  they s tar t  deal ing  

wi th  the summaries ,  that  i s  how I  unders tood tha t  they were  10 

saying tha t  the  suspects were k i l led  once they were t ry ing to  

shoot back at  the  pol ice .  

ADV NGCUKAITOBI SC :    Yes,  I  thought  that  the  only  th ing  

they said was tha t  they were  sought for  of fences.    

ADV CHAUKE :    For  o f fences.   

ADV NGCUKAITOBI SC :    I f  you look a t  paragraph 192.2 .    

ADV CHAUKE :    Oh.   No, no,  I  take i t .   I  th ink  I  was reading 

f rom the assessment  o f  the  ind ictment ,  ja .  

ADV NGCUKAITOBI SC :    Yes,  so  the  only  th ing  here  is  tha t  

they are  sought  for  o f fences,  bu t  there  is  no  analys is  o f  the 20 

jus t i f i ca t ion  of  the  k i l l ing .   

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    Which  you would  expect ,  because 

Standing Order  251 says i f  the  pol ice  has k i l led,  i t  i s  up  to 

the  pol ice  to  just i fy .  
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ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    And sect ion  49 (2)  says tha t  i f  you 

overuse force ,  you become the  aggressor .   

ADV CHAUKE :    Yes,  yes.  

ADV NGCUKAITOBI SC :    Now,  so  tha t  takes us to Mr  Gwala .   

Then the  next  one is  Mr  Majo la  in  Es tcour t .   This  i s  one of  

the  gent lemen sought  fo r  so -cal led  ATM bombings .   You know 

one o f  them is  the one that  was found in  a  rubbish b in  and 

then shot  f rom the top  there .  

ADV CHAUKE :    Yes,  I  remember  tha t  inc ident .  10 

ADV NGCUKAITOBI SC :    Yes.   Now,  again ,  the only  th ing 

tha t  i s  sa id  is  tha t ,  wel l ,  he  is  a  suspect  in  an  ATM bombing .   

But  who decides whether  he  should  meet  h is  maker  or  no t ?   I  

mean,  no  one.   The Const i tu t ion  says no one,  the  s ta te has  

no power to  k i l l  because o f  the  r ight  to  l i f e .   But  the pol ice 

here ,  and the  NPA in  par t i cu la r ,  which  worr ies me great ly ,  is  

tha t  they seem to  suggest  tha t  these people  are  sought for  

of fences and therefore  the  k i l l ing is  jus t i f ied .   

ADV CHAUKE :    Very  unfor tunate .  

ADV NGCUKAITOBI SC :    And then paragraph 193 :  20 

 “This  analys is  c lear ly  shows tha t  a l l  o f  

the deceased e i ther  had cases pending 

or  were  being sought  in  connect ion  wi th  

cases in  order  to  be  quest ioned or  

charged and that  the  averments  tha t  the  
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po l i ce t raced or  t racked the deceased 

wi thout  there  being a  shred o f  ev idence 

agains t  them is  mis leading .”  

 Now,  i t  i s  very  unclear  why they say th is .   They have 

jus t  analysed the  case o f  Kwazi  Ndlovu,  which  is  the  most 

g la r ing  one.   They have a lso jus t  analy sed the case of  Bah,  

a lso  another  g la r ing  one, where  these people  had noth ing  to 

do  wi th  what  was being sought .   

ADV CHAUKE :    Yes,  as  I  say,  once you star t  f rom the premix  

tha t  there  is  no  ev idence,  what  fo l lows thereaf ter  should  s t i ck 10 

to  what  you have a l ready concluded .   

ADV NGCUKAITOBI SC :    Yes .   Now,  then they have an issue  

wi th  what  they cal l  k i l l i ng  o f  innocent  c iv i l ians which  the  

pol ice a l leged were suspects ,  and then they ta lk  about  

Khanyisani  Bi ye la and Kwazi  Ndlovu,  and then they t ry  to  

analyse that  in  195 and 196.   And then in  197,  they say tha t :  

 “ In  re la t ion  to  the  la t te r  …” 

 And tha t  i s  now Ndlovu,  Kwazi  Ndlovu.  

 “We are o f  the opin ion  tha t  the 

invest iga t ion  shou ld  be concluded and a  20 

decis ion  be made whether  Padaya chee 

should  be charged . ”  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    But  the o ther  17 -year -o ld  boy,  they 

do not  make a s imi lar  conclusion .   That  i s  Khanyisani  Biye la .    
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ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Because they are  ta lk ing  about  

car t r idges found in  the  rondawel ,  bu t  there is  s t i l l  no  

engagement  wi th  the  exper t  repor t  tha t  reconstructed both o f  

the  scenes.  

ADV CHAUKE :    Ja,  i n  the repor t ,  there  is ,  i t  i s  not  there .  

ADV NGCUKAITOBI SC :    Yes .   And,  you know,  tha t  then 

ends the analys is  o f  the  dockets .   You go through th is .   You 

do not  f ind any analys is  o f  the  dockets .   Then you get  a t  page 

82,  lack o f  p roper invest iga t ion .   One paragraph you f ind  a lso  10 

jus t  s tark ing arb i t ra r i ly  i s  the  paragraph 200 tha t  is  ta lk ing  

about ,  you remember  the  lady,  Ms Denise  H ul ley ,  who 

wi tnessed the pol ice  p lan t ing  a  f i rearm .   

 You know how she is  c r i t i c ized in  th is  repor t .   I t  says :  

 “There are ,  however,  cont radic t ions 

between her  f i rs t  and second 

s ta tements  she deposed to  and between 

her  s ta tements and tha t  o f  the  two 

accused who were  arrested be fore  the  

deceased,  Nxaba Mdlu l i  and 20 

…[ indist inc t ] . ”  

 Now,  they a l lege,  they  are  now expla in ing the  so -

cal led cont radic t ion .  

 “They a l lege tha t  i t  was Moste r t  who 

came to  look fo r  the  f i rearm in  the  
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Quantum vehic le  in  which  they were 

seated.     A21 saw Moster t  take out  a  

.38  f rom under the seat .   A22 overheard 

Moste r t  …”  

 This  is  now Paul  Moste r t  who has k i l led  13 people .    

 “Asking  the  o ther  pol i ce  o f f i cers  fo r  h is  

book,  i t  appears  h ighly  unl i ke ly  tha t  

Moste r t  would  do th is  in  f ron t  o f  the  co -

accused of  the  deceased.   I t  a lso  

appears tha t  Hul ley  changed her  vers ion  10 

of  the  events to  f i t  in  wi th  the i rs .   

In i t ia l ly ,  she said  tha t  the  whi te male  

ins t ruc ted the  Indian  male  to  shoot .   She 

never  sa id  she saw him leaving and then 

re turn ing .   She a lso  per t inent ly  sa i d  

Moste r t  came in  af terwards and asked 

what  happened.   She never sa id  he 

came in  wi th a f i rearm and p laced i t  in  

the room.  In  her  2012 s tatement ,  she 

re fers  to  more  than one,  two whi te  males 20 

who went  in to  the  bedroom and p laced 

the  f i rearm there . ”  

 Now,  tha t  i s  the  only  analys is tha t  i s  made .   Now,  the  

only  eyewi tness  who was there ,  you remember  what  

happened where  they put  a  b lanket  over  her  head and then 
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they k i l led the  husband and they removed i t .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And then she says af ter  they had 

removed i t ,  she saw them put t ing  a f i rearm.   Now,  the  

prosecutors  spent  th ree paragraphs looking  at  her  s tatement 

bu t  i f  you excluded her  s ta tement  a l together ,  you would  s t i l l  

be  le f t  wi th  the  analys is ,  the bal l is t i cs analys is .  

ADV CHAUKE :    Which  corrobora tes  tha t  the deceased d id  

no t  have a  f i rearm.  

ADV NGCUKAITOBI SC :    Yes,  but  the  way tha t  th is  analys is  10 

is  tak ing  p lace is  l ike ,  wel l ,  jus t  a t tack  the  v ic t ims .   

ADV CHAUKE :    Ja ,  in  th is  ins tance,  you see a  cont ras t ing  

v iew between those who wanted to  prosecute and those who 

d id  no t  want the prosecut ion  to  ensue.  

ADV NGCUKAITOBI SC :    Yes,  but  I  mean, le t  us  assume 

tha t  you have,  because what  i s  a lso s trange about  th is ,  when 

you go to  those s ta tements ,  i s  tha t  ac tual ly  she never  

changes her  basic  v iew tha t  she saw them plant ing  a f i rearm.   

I t  jus t  never  changes .   She does change about  how many  

people  walked in  and out ,  e tce tera ,  bu t  you know,  th is  is  in  20 

the  middle  o f  the  n igh t .   She has been b l ind fo lded ef fec t ive ly ,  

and she is  too t raumat ized because they  have jus t  k i l led  her  

husband.   

ADV CHAUKE :    But  i t  i s  a lso immater ia l  how many people  

went  in  there .   I f  the  people  who went  there  to  shoot ,  they 
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themselves said  they shot .  

ADV NGCUKAITOBI SC :    They admi t  …[in tervenes] .  

ADV CHAUKE :    So  whether  they are  four ,  ten ,  or  f i f teen,  i t  

is  nei ther  here  nor  there .  

ADV NGCUKAITOBI SC :    Ja ,  so  those contradic t ions would  

be immater ia l .  

ADV CHAUKE :    Of  course.  

ADV NGCUKAITOBI SC :    Yes,  I  see.   So,  that  i s  your  poin t  

tha t  ac tual ly  these cont radict ions they are  ta lk ing  about ,  a re  

i r re levant  to  the  decis ion  of  whether  there  is  a  pr ima fac ie  10 

case .  

ADV CHAUKE :    Indeed.   

ADV NGCUKAITOBI SC :    Yes .   Yes,  so I  come back then to  

th is  poin t  that  thereaf ter  you do not  f ind  any assessment of  

these dockets .   Then you come to the sect ion ,  page 86,  where 

there  is  an  at tempt  to  deal  wi th  the  bal l i s t i cs  report .   Now,  I  

wi l l  show you something here  about  the bal l i s t ics ,  which we 

deal t  wi th  in  fu l l .   The f i rs t  th ing  is  tha t  Mr  Mangena gave us 

23 bal l i s t i cs  repor ts.   What  you do not  f ind here is  an analys is  

of  those repor ts .   Mr  Steyl ,  I  th ink,  gave us 10 .   Again ,  you  20 

do not  f ind  an analys is  o f  Mr  Steyl 's  repor ts .   Can you see i t  

yoursel f?  

ADV CHAUKE :    No,  in  fac t ,  now tha t  I  am looking  a t  i t  c loser ,  

I  am jus t  surpr ised tha t  i f  they say bal l is t i cs evidence and 

then there  is ,  they are refer r ing  to  LCR and the l i ke .   I  am 
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jus t  concerned that  maybe the  in terpre ta t ion  and the  analys is  

of  ba l l i s t i cs ,  the  unders tanding is  not  the  same .  

ADV NGCUKAITOBI SC :    I  am not  sure  I  unders tand .   I  am 

saying between paragraph 220 and paragraph 227 is  where  

they are  addressing  bal l i s t ics .   The bal l is t i cs tha t  the  NPA 

was re ly ing on is  Mr  Steyl  and Mr  Mangena, Mr  Mangena 

having  produced 23 repor ts  and Mr  Steyl  having  produced 10 

repor ts .   These paragraphs do not  re fer  to  any o f  those.    

ADV CHAUKE :    Yes.   I  see tha t .   That  i s  why I  am saying I  

am surpr ised tha t  the heading is  bal l is t i cs evidence,  bu t  the  10 

ac tual  ba l l i s t i cs  evidence o f  St eyl  and Mangena is  no t  what  

is  being  summarized.  

ADV NGCUKAITOBI SC :    Yes .   And then in  paragraph 221,  

they  …[in tervenes] .  

CHAIRPERSON :    Counsel ,  be fore ,  sor ry ,  to  in terpose .  

Paragraph 205 ,  do  you understand what  i t  means?  I f  you may 

read i t  in to the  record f i rs t .   

ADV CHAUKE :    - :  

 “This  a l legat ion  should  be evaluated 

agains t  the  tota l i ty  o f  the  evidence in  20 

the  docket .   There  is  ev idence in  many 

dockets  of  pr ima fac ie  res idue found on 

the  hands of  the  deceased. ”  

CHAIRPERSON :    Do you unders tand what  they mean ?  

ADV CHAUKE :    They are conveying to  say most  o f  the 
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deceased in  the i r  hands there  was pr imary  res idue o f  the  

f i rearms tha t  were found wi th them .  

CHAIRPERSON :    Do you understand what the f i rs t  sentence 

means, these a l legat ions should  be evaluated aga ins t  the  

to ta l i ty  o f  the  evidence in  the docket .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    What does that  mean?  

ADV CHAUKE :    I  unders tand the a l legat ions aga ins t  the  

pol ice .   

CHAIRPERSON :    Yes.   10 

ADV CHAUKE :    Yes.   So the a l legat ions that  the  prosecut ion  

team are making against  the pol ice  should  be evaluated 

agains t  the  to ta l i ty  o f  the  evidence in  the  docket .   

CHAIRPERSON :    Do you unders tand what  that  means  in  

pract ica l  terms?  

ADV CHAUKE :    No.   In  prac t ica l  terms Madam, I  do  not  

necessar i ly  fo l low .  

CHAIRPERSON :    Does i t  no t  mean that ,  and cor rec t  me i f  I  

am wrong,  does i t  no t  mean tha t  these summaries  tha t  they 

have provided ,  which  seems to  be in  favour  o f  the  accused  20 

persons,  should  be evaluated agains t  the  to ta l i ty  o f  the 

evidence that  i s  conta ined in  those very dock ets tha t  they are  

summaris ing? 

ADV CHAUKE :    Yes.  

CHAIRPERSON :    Now i f  tha t  is  the  case ,  could  they have 
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come to the conclusions they have come ?  

ADV CHAUKE :    I  do  not  th ink  so .   I f  the  to ta l i ty  of  the  

evidence as they say is  what i s  conta ined in  the  doc kets  then 

the  conclusion  should  comple te ly  be d i f fe rent .  

CHAIRPERSON :    The converse should  be t rue .  

ADV CHAUKE :    Indeed,  Chai r .   

ADV BALOYI -MERE SC :    As a fo l low up ,  maybe the  quest ion  

should  be when th is  repor t  was compi led ,  d id  the  four  

prosecutors  have a l l  the dockets  in  f ront  o f  them and a lso d id  

the  dockets  have a l l  the  necessary  evidence tha t  i s  supposed 10 

to  be  in  the  docket?   For  example ,  the  NDPP when the ,  or  

Advocate  Batohi  tes t i f ied  that  she was seeing Capta in  

Mangena 's bal l is t ic  repor t  fo r  the  f i rs t  t ime , so I  am asking  

th is  quest ion  that  does tha t  not  mean tha t  th is  four  

prosecutors  should  have had a l l  the  dockets  in  f ront  o f  them 

and the  dockets  conta in ing  a l l  the  necessary  evidence 

ins ide?  

ADV CHAUKE :    That  i s  cor rec t ,  because when,  remember  

Advocate  Maema and Mathenjwa,  they were s i t t ing at  na t ional  

o f f i ce in  the NDPP's o f f i ce wi th  a l l  these dockets.   So the  20 

assumpt ion  w i l l  be  when th is  team was appoin ted to  have a 

look in  those dockets ,  they would have looked on those 

dockets  tha t  wou ld have been in  the  custodian posi t ion  o f  

Advocate  Maema and the prosecut ion  team .  

ADV BALOYI-MERE SC :    And so  in  conclusion to ,  and in  
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responding to the Chai rperson's quest ion you said they would  

have come to  a d i f fe rent  conclusion .   

ADV CHAUKE :    Indeed.  

ADV BALOYI-MERE SC :    Okay,  thank you.  

ADV NGCUKAITOBI SC :    Thank you.   Now I  took you to the 

bal l i s t ic  sect ion  and I  showed you there  tha t  in  the  sect ion  

where  they must  be deal ing wi th  bal l is t i cs ,  Mangena,  Mr 

Mangena and Mr Steyl  are  not  ment ioned ,  correct?  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now then they make passive  10 

appearances f i rs t l y  a t  paragraph 208 .  

CHAIRPERSON :    [ Ind is t inc t ]… [microphone of f ] .  

ADV NGCUKAITOBI SC :    208,  page 81 ,  Madam Chai r .   Now 

they say here :  

 “ In  an  a t tempt  to  counter  the  defence 

tha t  the  deceased f i red  at  them and 

were in  possession o f  f i rearms , 

s ta tements  were  obta ined f rom exper ts  

such as Steyl ,  Capta in Mangena and Dr  

Reggie  Perumal .   S tey l  was in i t ia l l y  20 

appoin ted as  the  defence 's  exper t  in  

some o f  the dockets . ”  

 Can you jus t  comment  on  tha t  why is  th is  an  

impor tan t  fac t  tha t  they must  ment ion ?  

ADV NGCUKAITOBI SC :    Because Steyl  was appoin ted by  
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Hlapane At torneys  on behal f  o f  the fami l ies  o f  Mk h ize  and 

others .  

ADV NGCUKAITOBI SC :    Yes,  bu t  why does tha t  mat te r ,  tha t  

is  what I  am asking.   

ADV CHAUKE :    The impart ia l i ty  o r  otherwise o f  the  repor t  o f  

Steyl  i s  being  put  in to quest ion .    

ADV NGCUKAITOBI SC :    But  why?  He is  an exper t .   I  do 

not  understand.  

ADV CHAUKE :    I t  was because o f  the  a t torneys.   I t  was not  

by  the  s ta te .   That i s  how I  read.  10 

ADV NGCUKAITOBI SC :    But  that  i s  what  I  do not  

unders tand.   An exper t  i s  an expert ,  per iod ,  and there are  

ru les  o f  expert  ev idence .   Whether  you are  ca l led  by  me or  

ca l led  by  my opponent,  i f  you are  an exper t ,  you are  there  to 

assis t  the  cour t .   So when Mr Mangena was here ,  he is  no t  

here  as  Mr Chauke's  wi tness .   He is  an  exper t .   He is  there  

to  assis t  the  pane l .  

ADV CHAUKE :    The prosecutor  in  me says when an expert  

is  procured by the  defence,  I  am re luc tant  to  consider  i t  

because i t  i s  coming f rom the defence.   That  i s  how i t  20 

happens in  prac t ice .  

ADV NGCUKAITOBI SC :    No, I  am not sure I  unders tand.  An 

exper t  i s  meant  to  assis t  the  cour t .   So I  b r ing  an expert  or  

you br ing  an expert ,  he  wi l l  assis t  both  o f  us .  

ADV CHAUKE :    Yes.  
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ADV NGCUKAITOBI SC :    Because he wi l l  make concessions 

where  i t  is  fa i r ,  but  he  wi l l  be  neut ra l .   

ADV CHAUKE :    Yes,  I  am saying  you are  asking  me to  

comment  why the  prosecutors  are saying tha t .   Now 

…[ in tervenes] .  

ADV NGCUKAITOBI SC :    So,  you are  t ry ing  to  in terpret  what  

they are  saying .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    No, but  I  am asking you why does 

i t  mat ter .  10 

ADV CHAUKE :    I t  does not  matte r .  

ADV NGCUKAITOBI SC :    Okay.   Now,  then he says in  2012  

he was appointed  to do reconstruct ions o f  some o f  the cr ime  

scenes  and is  now to  be cal led  as  the  prosecut ion ’s  wi tness.  

Now,  o f  course the problem here  is  tha t  they do not  ment ion  

Steyl  was there in  2008 when  Mr Mkhize  was k i l led .   A l l  o f  

these exper ts  re l ied  on  cr ime scene photographs ,  post-

mortem photographs  and o ther  s tatements  in  the docket .   

Thei r  ev idence should  be evaluated agains t  the  evidence o f  

the  pathologis t  and bal l i s t i cs  exper ts  tha t  examined the  20 

bodies  o f  the  deceased and the  exhib i ts .   I  presume tha t  i s  a  

fa i r  s ta tement.  

ADV CHAUKE :    I t  i s  a  fa i r  s tatement  bu t  i t  cont radic ts the i r  

conclusion .   

ADV NGCUKAITOBI SC :    Wel l ,  the  problem is  they never 
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engaged wi th i t .  

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    You know,  they never engaged 

wi th ,  these are  the  f ind ings o f  Mr  Steyl  and th is  i s  why they 

are  wrong.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   And they are  a lso not  te l l ing  

the  t ru th  about  what  they re l ied  upon,  because Mr  Mangena 

pr imar i ly  re l ied  on being present a t  the cr ime scenes .   The 

idea tha t  they were  so  d is tan t ,  they say i t  was photographs ,  10 

post-mor tem photographs  and o ther  s ta tements in  the  docket .   

But  Mr  Mangena's evidence was tha t  he v is i ted the cr ime  

scenes h imsel f .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :     He d id  not  jus t  s i t  in  an  o f f ice  and 

then re ly  on  s ta tements  in  the  docket .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And Mr  Mangena 's  evidence was 

tha t  he  spoke to  some o f  the wi tnesses.    

ADV CHAUKE :    And in  respect  of  S tey l ,  he  ac tual ly  a t tended 20 

the  physica l  bod ies  when the  post -mor tems were  being 

conducted .  

ADV NGCUKAITOBI SC :    Yes.   Now then in  paragraph 211,  

the experts come back again .   In  Mandeni  CAS 760/9 /2008,  

the  h ighwater  mark  of  s tatement  i s  tha t  he a l leged tha t  the  
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po l i ce f i red  a t  the  suspects  when they were  a l ready in  a  ly ing  

posi t ion .   He says tha t :  

 “The deceased,  Mzimane Johannes 

Ndul i ,  death regis ter ,  susta ined mul t ip le  

gunshot wounds .   The pol ice  o f f i cer  

concerned  is  no t  denying tha t  he  shot  at  

the accused wh i le  they were ly ing .   

Accord ing  to  Naidoo as they entered  the 

room a b lack  male  a l igh ted f rom the 

cupboard armed wi th  a p is to l .   S to lz 10 

f i red  a  shot.   Naidoo f i red severa l  shots  

towards the  suspect .   The suspect  fe l l  

to  the  f loor .   The suspect  s t i l l  had the 

p is to l  in  h is  hand  and Naidoo cont inued 

to  f i re  a t  the  male .”  

 Now again ,  th is  i s  jus t  an  acceptance o f  the  ent i re  

pol i ce  vers ion  and i t  is  no t  tes ted agains t  any  log ic  and 

agains t  any  cr ime scene reconstruc t ion .   

ADV CHAUKE :    But  the  summary o f  that  paragraph a t  the  

end o f  i t  says d i rec t ly  the  opposi te  tha t  then there  is  a pr ima 20 

fac ie  case,  then which  the  accused must  reply  to .  

ADV NGCUKAITOBI SC :    I  am saying your  conclusion  f rom 

what  they have wr i t ten …[ intervenes] .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    That  i t  s imply  shows that  Naidoo 



27 MARCH 2026  – DAY 45  

Page 120  o f  223  

should  have been  charged.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes,  I  see .   Then the  last  

paragraph where  the  experts  come back to  the  scene is  

paragraph 224 and tha t  i s  the  Mandeni  case where  i t  says:  

 “The bal l i s t ic  invest iga t ion  is  a lso  

incomple te .   Severa l  o f  the  car tr idges,  

bul le t  heads and f ragments  found on the  

cr ime scene are  not  l inked to  any 

f i rearms.  I t  appears tha t  the  f i rearms o f  10 

the pol ice were not  se ized a t  the  t ime 

and send for  bal l i s t ic  test ing  and 

compar ison.   The bal l i s t ic  expert ,  Steyl ,  

appoin ted by  IPID …”  

 Now,  was Steyl  ever  appoin ted by  IPID?  

ADV CHAUKE :    Yes,  I  th ink  in  one or  two ins tances the  IPID 

appoin ted Mr  Steyl  as  the  bal l is t i c  exper t .   

ADV NGCUKAITOBI SC :    Yes.   And then he says:  

 “The bal l i s t i c  s ta tement  in  th is  case is  

no t  comple te  as  none o f  the  shooters ’  20 

f i rearms were connected wi th  the  

car tr idge cases and exhib i ts  a t  the  

scene. ”  

ADV CHAUKE :    Yes,  Chai r ,  you wi l l  remember  even when  

Maema,  sorry ,  Mangena,  even a t  Maema,  when they tes t i f ied  
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tha t  when Mr  Steyl  and Mr Mangena were  d oing the  

presenta t ion  before  the  prosecut ion team, the  prosecut ion 

team would  have pre ferred and asked Mangena to  take over  

f rom Steyl  and then Steyl  was there  being ins tructed,  

requested by  IPID who were  doing invest iga t ions.   

ADV NGCUKAITOBI SC :    Yes,  but  what  i s  the  re levance o f  

what  they are  saying?  I  mean,  i t  looks l i ke  these are just  

arb i t rary  and i r re levant  asser t ions made in  th is  report .   They 

bear  no  resemblance whatsoever  to  the  case tha t  i s  be fore  

them, which  is  are  these pol icemen gui l ty  o f  th e  cr imes tha t  10 

they have been accused wi th  or  no t .    

ADV CHAUKE :    This  i s  i r re levant  and l i ke  I  ind ica ted,  once 

you are  looking  fo r  an  excuse not  to  do  something ,  you would  

have to jus t i fy  i t  somehow and unfor tunate ly  th is  i s  how i t  i s  

being done, but  i t  i s  done poor ly .   

ADV NGCUKAITOBI SC :    Yes.   And then the  one th ing which  

I ,  in  th is  paragraph 224,  i s  that  there  is  only one sentence 

tha t  is  quoted f rom the repor t  o f  Mr  Stey l  and so  i f ,  accord ing  

to  Advocate Batohi ,  the  only th ing  she has  read is  th is  

document .   So she wi l l  on ly  th ink  tha t  th is  i s  the  on ly  th ing  20 

tha t  comes f rom that  s ta tement .   But  i f  you go to  the actual  

s ta tement  in  th is  Mandeni  CAS 76/09/2008,  i t  i s  a t ,  so  yes,  

the  report  o f  Mr  Steyl  i s  a t  MD0082 .  

ADV CHAUKE :    I  am the re,  Chai r .   I t  is  paragraph 6 ,  tha t  i s  

where  i t  says scene invest iga t ion .  
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ADV NGCUKAITOBI SC :    Yes.   Yes,  thank you.   Now,  you  

see,  the  poin t  here  is ,  again  a  s le igh t  o f  hand .   I f  you read 

only  th is  report ,  you would  come to  the  conclusion  tha t  Mr  

Steyl 's  ev idence is  tha t  the  f i rearms of  the  shooters  are  not  

connected to  the  car tr idges found on the  scene .   That  i s  what  

you would conclude.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now, i f  you go to the actua l  repor t  

where  the  s tatement  appears  f rom,  i t  i s  a t  MD0094.   So jus t  

go  there ,  MD0094.    10 

ADV CHAUKE :    I  am there,  Chai r .   

ADV NGCUKAITOBI SC :    Because i t  looks l i ke these authors 

were doing something more than jus t  record ing  th ings tha t  

suppor t  the  NPA.   They were a lso ,  and th ings tha t  suppor t  

the  pol ice ,  they were a lso  d is tor t ing  in format ion .   I  want to  

show you what  they d id here .   MD0094 under  paragraph 10 ,  

now,  tha t  paragraph,  i t  says :  

 “The bal l i s t i c  s ta tement  in  th is  case is  

no t  comple te,  as none o f  the  shooter 's  

f i rearms were connected wi th  the  20 

car tr idge cases and exhib i ts  a t  the  

scene. ”  

 Okay.    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now, i f  you s top  there ,  you see,  i f  
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you compare  wi th  224,  the  last  sentence,  you know they put  

a fu l l  s top  there .   Can you see tha t?  

ADV CHAUKE :    Yes,  I  see .  

ADV NGCUKAITOBI SC :    Yes .   But  when you go to  the  ac tual  

document ,  you know they put  a  comma and they cont inue ,  

r ight .   I t  says :  

 “However,  in  summary,  i t  appears  tha t  

two 9mm p is to ls ,  one LEWZ88 p is to ls  

wi th  erased ser ia l  number ,  and one CZ 

p is to l  wi th  ser ia l  number  G2921, were 10 

re tr ieved f rom the scene . ”  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now,  tha t  in format ion  is  excluded 

f rom the report .  

ADV CHAUKE :    Ja,  that  is  very  unfor tunate ,  because i t  

suggests  …[in tervenes] .  

ADV NGCUKAITOBI SC :    But  i t  cont inues .   I t  then says :  

 “This  i s  a lso depic ted  on the  scene 

photographs,  ind ica t ing  the  p is to ls  on 

the  carpet  in  the  v ic in i ty  o f  the  20 

deceased.   One of  these p isto ls  f i red  

two shots . ”  

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    None o f  tha t  ac tual ly  appears .   I t  

is  del ibera te ly  excluded.  
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ADV CHAUKE :    I  fo l low …[ indis t inc t ] .  

ADV NGCUKAITOBI SC :    Then i t  cont inues :  

 “However,  there  were  two 9mm shot 

9.17mm cal ibre  car t r idge cases 

re tr ieved f rom the scene,  where  there  

was no f i rearm on the scene that  could 

have f i red  these car tr idges .   I t  is  a lso  

unclear  i f  these two car t r idge cases 

come from one p is to l  o r  two d i f ferent  

p is to ls .   Fur thermore,  there  is  no  10 

ment ion  o f  the  exhib i ts ,  which  I  

re tr ieved f rom the scene and handed 

over to  the  Independent  Compla in ts 

Di rec tora te . ”  

 Then look at  paragraph 11,  which  again  is  jus t  no t  

quoted .   I  mean :  

 “Based on the  in format ion  avai lab le  to  

me at  th is  t ime, i t  i s  my opin ion  tha t  

deceased Zamani  Johannes Ndlu l i ,  

death  regis ter  3472 /08,  susta ined 20 

mul t ip le  gunshot  wounds .   There  was an  

ent rance and exi t  gunshot wound to the  

head,  which is  consis ten t  wi th  the  

deceased in  a  ly ing posi t ion,  as  

depicted in  LCRC photographs wi th an  
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orange s tr iped sh i r t .   I  re t r ieved a 9mm 

P bul le t ,  which  had impacted on the  

carpet  d i rec t ly  underneath  the pos i t ion  

of  the  head o f  the deceased .  The exi t  

wound on h is  head is  consis ten t  wi th  the  

bul le t  impact mark  in  the carpet  

underneath .   A  fur ther  5 .56  cal ib re  

f ragmented pro jec t i le  was re t r ieved 

f rom the carpet  in  the  v ic in i ty  of  the  

wais t  o f  the  same deceased  as above. ”  10 

 Now,  what  do  we know about  the  5 .56 cal ibr e  

f ragmented pro jec t i les ?  

ADV CHAUKE :    Those are the ones tha t  a re  being  carr ied  by  

the  pol ice .  

ADV NGCUKAITOBI SC :    Yes ,  they come from the R5 ’s .   

ADV CHAUKE :    The R5.  

ADV NGCUKAITOBI SC :    Yes.   Then i t  goes on and on and 

on and on .   I t  i s  too  long.   I t  goes on and on .   But  the  poin t  

is  th is ,  in  many par ts,  they ignore  the  repor ts .   Where  they 

re fer  to  the repor t ,  i t  i s  just  de l iberate ly mis leading,  because 20 

i t  cu ts sentences down, and then i t  omi ts a l l  o f  the  o ther  

in format ion tha t  poin ts  to  the culpabi l i ty  o f  the  pol ice .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   Now, we have now deal t  wi th  

those two par ts ,  one on the bal l i s t i cs .   Sorry ,  there is  one 
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more  ac tual ly  on  the bal l i s t i cs ,  which  is  the issue o f  the  

residue.   I  fo rgot  to  ask you about  i t .   A t  paragraph 221  

…[ in tervenes] .  

CHAIRPERSON :    Just  a  minute,  p lease.   Are  you okay  over  

there?  Is  i t  a t  the  back?  Madam, are  you f ine? 

FEMALE SPEAKER :    Yes,  I  am okay.   I  d rank water  

…[ indist inc t ]  [microphone o f f ] .  

CHAIRPERSON :    Okay.   Yes,  thank you .   

ADV CHAUKE :    Sor ry,  Chai r ,  can I  take a s tre tch  and make 

a turn  a t  the  bathroom?  10 

ADV NGCUKAITOBI SC :    Too much in fo rmat ion .  

CHAIRPERSON :    You are  absolu te ly  cor rec t ,  Counsel .   You 

are absolute ly  cor rec t .   We had ant ic ipa ted,  ac tual ly ,  tha t  we 

wi l l  ad journ  th is  t ime.   Yes,  le t  us  take a  ten  minutes break 

and reconvene.  

ADV CHAUKE :    Thank you,  Chai r .  

CHAIRPERSON :    Yes,  thank you.   You are s t i l l  under oa th,  

Counsel .  

ADV CHAUKE :    Thank you,  Chai r .  

ENQUIRY ADJOURNS 20 

ENQUIRY RESUMES  

CHAIRPERSON :    I  see notes  r igh t  in  f ron t  of  me,  Counsel ,  

about  when we are going to  adjourn and when we are going 

to  resume, before  Good Fr iday and af ter .  

ADV NGCUKAITOBI SC :    Oh.  
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CHAIRPERSON :    Someone has been k ind  to  wr i te  some 

notes for  me.  

ADV NGCUKAITOBI SC :    Oh, g iv ing you the answers or  

asking the  quest ions?  

CHAIRPERSON :    Would you l i ke us  to  remind you ?  

ADV NGCUKAITOBI SC :    Yes,  Madam Chair ,  tha t  would  be  

apprecia ted .   

CHAIRPERSON :    The las t  hear ing  date,  as  we had 

ment ioned, wi l l  be on Tuesday,  the 31 s t  o f  March,  meaning 

tha t  we wi l l  recess f rom Wednesday,  the  1 s t  o f  Apr i l ,  un t i l  and 10 

inc luding  Tuesday,  the 7 t h  o f  Apr i l  2026.   The hear ings wi l l  

then resume on Wednesday,  the  8 t h .   I f  you can remember  

tha t ,  so tha t  whatever  you do,  you bear tha t  in  mind ,  Advocate  

Ngcukai tobi .   

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .   

ADV CHAUKE :    And before  I  caut ion  the  wi tness,  how far  

are  we going to s t i l l  s i t  here ?  

ADV NGCUKAITOBI SC :    Madam Chai r ,  I  th ink  I ,  no,  I  th ink  

yesterday I  d id  not  make an under taking ,  b u t  I  p robably  st i l l  

have another  40  minutes on the  analys is  o f  th is  repor t .   But  20 

on Mdlu l i ,  I  have  done most  of  the  work  a l ready .   I  wi l l  

probably  be  another ,  le t  us  say,  hour.   So,  I  th ink  maybe then  

I  have an hour  and 40 minutes to go in  to ta l .  

CHAIRPERSON :    [ Ind is t inct ]… [microphone of f ]   Le t  me jus t  

f ind  out  f rom my s is ters .   In  other  words,  you  wi l l  need 
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something  l i ke  one hour ,  45 minutes ,  c loser  to  two hours.  

ADV NGCUKAITOBI SC :    Yes,  c loser  to  two hours .   I  th ink  

to  be  real is t i c ,  tha t  i s  what  I  would  need .   I  am happy to  

adjourn  now i f  tha t  i s  the  feel ing  and then,  but  then I  wi l l  need 

between 9  and tea t ime on Mo nday.    

CHAIRPERSON :    [ Ind ist inct ]… [microphone o f f ]  Counsel ,  you  

can f in ish confer r ing  wi th  your s is te r .    

ADV MOHLAMONYANE SC :    We are  done.  

CHAIRPERSON :    Are  you done?   

ADV MOHLAMONYANE SC :    [ Ind is t inc t ]… [microphone of f ] .  10 

CHAIRPERSON :    You heard what  Advocate  Ngcukai tobi  i s  

saying,  that  we  w i l l  s t i l l  need about  one hour ,  45  minutes to  

f in ish wi th th is  wi tness .   The p lan  was to  af ford  you an 

oppor tuni ty  to  s tar t  cross -examining  on Monday ,  a lso  wi th  the  

v iew tha t  h is  las t  few wi tnesses could be sque ezed before we 

re t i re  on  Tuesday .   Are you opposed to  us proceeding ?  May 

we s t i l l  p roceed?  

ADV MOHLAMONYANE SC :    Today?  

CHAIRPERSON :    Yes ,  s i r .  

ADV MOHLAMONYANE SC :    To  a f fo rd  …[ in tervenes] .  20 

CHAIRPERSON :    To  7  o 'c lock .  

ADV MOHLAMONYANE SC :    To  a f fo rd  my col league  

…[ in tervenes] .  

CHAIRPERSON :    An oppor tuni ty  to  f in ish wi th  th is  wi tness 

today.   
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ADV MOHLAMONYANE SC :    To f in ish.   No, I  have no  

object ion to  that .  

CHAIRPERSON :    That  wi l l  enable you to  prepare  fo r  c ross -

examinat ion .   And …[incomple te ] .  

ADV MOHLAMONYANE SC :    Even i f  he  were  to  proceed on 

Monday,  i f  he  were  to  proceed on Monday,  I  am amenable  to  

tha t  suggest ion .  

CHAIRPERSON :    Yes ,  the  poin t  i s ,  you remember  he s t i l l  

has o ther  wi tnesses who may not  even be long,  though .  But  

the  idea i s  to  have h is  case being c losed when we leave,  10 

when we re t i re  on Tuesday.   Then when we reconvene in  

Apr i l ,  you wi l l  have an oppor tuni ty  to  proceed wi th  your  

wi tnesses .   We bear  in  mind,  as we ment ioned in  chambers,  

tha t  your  per iod  in  Apr i l  i s  a l ready t ru ncated by these 

hol idays .   So we are  t ry ing  to  fac i l i ta te  f ina l i ty  to  a f ford  you 

ample  t ime.   Are  you opposed to  us  proceeding unt i l  about  7 

o 'c lock?  

ADV MOHLAMONYANE SC :    I  am not  opposed,  Madam 

Chai r .   

CHAIRPERSON :    You are  not  opposed?  20 

ADV MOHLAMONYANE SC :    No.   

CHAIRPERSON :    Everybody e lse?  We are  guided by  

Counsel  here .   We have a lo t  o f  wi tnesses to f in ish wi th  and 

I  th ink i f  you can bear  wi th  us  so tha t  we f in ish ,  hopefu l ly ,  

Advocate  Ngcukai tobi  …[in tervenes] .  
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ADV NGCUKAITOBI SC :    Yes,  Madam Chair .  

CHAIRPERSON :    By  quar ter  to  7  …[ in tervenes] .  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    I f  you can a im a t  tha t .  

ADV NGCUKAITOBI SC :    Yes,  thank you ,  Madam Chai r .  

CHAIRPERSON :    I f  a  need ar ises,  we wi l l  take a f i ve  minute  

comfor t  break ,  Advocate  Chauke.   I  have not  even enqui red  

f rom you.   You are  the  main  person .   You have  been ta lk ing  

s ince morning .   A re  you comfor table tha t  we proceed, or  you 

would rather  pause and cont inue ear ly  on  Monday ?  I f  we 10 

decide  to  proceed on Monday,  we may have to  sta r t  even 

ear ly .  

ADV NGCUKAITOBI SC :    No,  I  am not  compla in ing,  Madam 

Chai r .   I  wi l l  have to ,  you know, ac tual ly ,  today I  ar r i ved here  

at  10  past  8 .   No one knows th is  and no one …[ indist inc t ] .    

CHAIRPERSON :    Advocate  Chauke,  a re  you comfor table  tha t  

we proceed unt i l  about  quarter  to  7 ?  

ADV CHAUKE :    I  am comfor table ,  Chai r .   

CHAIRPERSON :    You are  comfor table?  

ADV CHAUKE :    Yes.  20 

CHAIRPERSON :    Yes,  thank you.   You are  the main  person 

here ,  and your decis ion guides us .   Thank you .   You may 

proceed,  Counsel .  

ADV NGCUKAITOBI SC :    Thank you.    

CHAIRPERSON :    You are under oa th  s t i l l ,  s i r .  
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ADV CHAUKE :    I  conf i rm,  Chai r ,  thank you.    

ANDREW CHAUKE    (s t i l l  under  oa th)  

CHAIRPERSON :    Yes,  thank you.   

ADV NGCUKAITOBI SC :    Thank you.    

ADV BALOYI -MERE SC :    Advocate Ngcukai tobi ,  I  am sorry  

to  in te rrup t .   

ADV NGCUKAITOBI SC :    Yes.  

ADV BALOYI-MERE SC :    A l though I  am the one compla in ing  

about  leaving  here  la te ,  bu t  I  had a  quest ion  on the  las t  poin t  

tha t  you were  dea l ing  wi th ,  the Mand eni  CAS 78/09/2008.   10 

ADV NGCUKAITOBI SC :    Yes .   

ADV BALOYI-MERE SC :    Advocate  Chauke,  i f  you can school  

me here,  the  f i rs t  sentence there  says the  bal l is t i c  

invest iga t ion  is  a lso  incomple te.   Now,  I  want  to  unders tand 

tha t  i s  i t  incomple te  in  terms of  the  documents  tha t  have  been 

f i led ,  or  i t  is  incomple te because the  invest iga t ion is  s t i l l  

ongoing,  especia l ly  g iven tha t  none o f  the  shooter s '  f i rearms 

were taken for  bal l is t i cs  or  something ,  unless i f  I  unders tand 

i t  wrong .   But  i f  my unders tanding is  correc t  that  the  bal l i s t i c  

invest iga t ion is  incomple te,  then i t  means th is  docket  is  s t i l l ,  20 

or  th is  case is  s t i l l  open .   

ADV CHAUKE :    No,  Chai r .   The bal l is t i c  repor t  i s  comple te .   

That  i s  why before we adjourned, Counsel  took me through  

the  comple teness o f  the invest iga t ion ,  o f  the bal l is t i c  repor t  

o f  Mr  Steyl .   That  is  why where  they wr i te  to  say the bal l i s t ic  



27 MARCH 2026  – DAY 45  

Page 132  o f  223  

…[ indist inc t ]  appo inted by  IP ID a lso  conf i rms th is .   He says:  

 “The bal l i s t i c  s ta tement  in  th is  case is  

no t  comple te  as  none o f  the  shoot is ts ’  

f i rearms were connected wi th  the  

car tr idges,  cases,  and exhib i ts  at  the  

scene. ”  

 On the  conspicuous o f  the  evidence,  as  you have i t ,  

to  do the  bal l is t i cs tes t  o f  the shoot is ts  in  the  c i rcumstances 

where  they admi t ted that  they have shot and then 

…[ indist inc t ]  d id  no t  shoot a t  them, there wi l l  be no reason  10 

fo r  Steyl  to  do  any fur ther  analys is  on  tha t .  

ADV BALOYI-MERE SC :    You are  confusing me fur ther .  

ADV CHAUKE :    Oh.   

ADV BALOYI-MERE SC :    Because i f  I  go  to the  docket  i tse l f  

…[ in tervenes] .  

ADV CHAUKE :    Yes.  

ADV BALOYI-MERE SC :    My apologies .   I f  I  go  to the docket 

i tse l f ,  the  Forens ic  Bal l is t i c  Serv ices a t  page MD0094 ,  a t  

paragraph 10,  the  las t  sentence says :  

 “Once the  complete  bal l is t i c  s ta tement 20 

is  received,  I  w i l l  add or  a l te r  th is  

sect ion  of  the  s ta tem ent . ”  

 And then, under  conclusion,  at  bu l le t  number  5 ,  i t  

says :  

 “The bal l i s t i c  s ta tement  i s  incomple te  as 
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i t  does not  re fer  to  the  shoot is ts '  

f i rearms or  the  exhib i ts  I  handed over  to  

the  ICD.”  

 And my unders tanding o f  the shoot is t  i s ,  i t  re fers  to ,  

fo r  example ,  the  person who  shot ,  who used the 9mm 

whatever gun, the 9x17mm cal ib re car t r idge,  5 .56  cal ib re 

f ragmented pro jec t i le ,  and so  on and so  fo r th .   So the  person 

who prepared th is  s ta tement  says,  the s ta tement  is  

incomple te  as  i t  does not  re fer  to  the  shoot is ts '  f i rearms or  

the  exhib i ts  that  the  person handed over  to  ICD,  mean ing they  10 

have not  received the  feedback.   So in  tha t  regard ,  my 

quest ion  is ,  i s  the  case c losed ?  Can we assume tha t  the  

docket  i s  c losed maybe because o f  la ck  o f  ev idence or  we 

are s t i l l  invest iga t ing ,  because my unders tanding 

…[vernacular ]  so  there  would  not  be any t ime per iod or  expi ry  

of  t ime .  

ADV CHAUKE :    Yes,  you are  r ight  that  i f  the  invest iga t ion  is  

no t  comple te,  then  i t  means a  dec is ion  wi l l  no t  have  been  

made one way or  another ,  whether  to  prosecute  or  no t  to  

prosecute .    20 

ADV BALOYI-MERE SC :    Thank you .   

ADV NGCUKAITOBI SC :    Thank you.   

CHAIRPERSON :    But  I  th ink on the  poin t  in  re lat ion to  

paragraph 224, that  i f  you look at  the  heading in  the fo re nsic  

bal l i s t ic  repor t  o f  Mr  Stey l ,  tha t  speci f i ca l l y  deals  wi th  the  
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ba l l i s t ic  s ta tement.  

ADV CHAUKE :    Yes.   

CHAIRPERSON :    And what  they d id  there ,  they jus t  captured 

the  f i rs t  few words in  the  f i rs t  sentence o f  the repor t  i tse l f .   

ADV CHAUKE :    That  i s  what I  was referr ing  to ,  because the 

conclusions at  the  end of  the s ta tement ,  the  very  same 

s ta tement ,  the  conclusions ind ica te tha t  par t icu lar  f ind ings 

have been made.  

CHAIRPERSON :    And tha t  i s  the  poin t  that  you made ear l ier  

upon the  quest ion ing  by  Counsel  that  th is  d is tor ts  the  Stey l 's  10 

repor t .   

ADV CHAUKE :    Indeed.   

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .   Jus t  to  

comple te th is  sect ion ,  we might  as  wel l  go  to  the s tatement 

of  Ms Shami la  Wi l l iams,  because th is  i s  one o f  the  f i les  that  

she looked in to .   And so i t  i s ,  do  you have i t ,  Mr Ch auke?  

ADV CHAUKE :    In  which  volume,  i f  I  can  …[ incomple te ] .  

ADV NGCUKAITOBI SC :    In  which volume?  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    That i s  a  good quest ion .   I t  i s  the  20 

s ta tement  here  in  th is  enqui ry ,  but  I  do  not  know where  

exact ly  i t  is  loca ted .   

ADV CHAUKE :    Oh,  you mean when she tes t i f ied  here ?   

ADV NGCUKAITOBI SC :    When she was tes t i fy ing  here,  yes.   

Do you have i t ?   
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ADV CHAUKE :    No,  no .   No, I  do not  have i t .   So the one on 

the  computer  here,  I  s ee i t  i s  3  …[incomple te ] .  

ADV NGCUKAITOBI SC :    Al l  r igh t .   Okay.   And there is   

problem number  one,  which is  the  repor t  o f  these 

prosecutors ,  the  senior  prosecutors ,  d is tor ts  the  f ind ings of  

the  bal l i s t i cs  by  cut t ing  i t  in  a  comma and put t ing  a fu l l  s top ,  

whereas the  meaning changes as soon as you read af ter  the  

comma.   

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    That  i s  p roblem number  one .   But  10 

problem number  two,  th is  invest iga t ion  in  fact  was completed 

as  per  the  s ta tements made by Shami la Wi l l iams .  I f  you go  

to  paragraph 140 o f  her  s ta tement,  page 42,  she expla ins  

exact ly  what  happened in  th is  invest iga t ion .  

CHAIRPERSON :    Sorry ,  can I  ge t  …[ indist inc t ]  [ microphone 

of f ] .  

ADV NGCUKAITOBI SC :    Paragraph 140 o f  the  s tatement,  

page 42 .   I  am not  sure  i f  i t  i s ,  there is  no ef fect ive way of  

ge t t ing  …[incomplete ] .  

CHAIRPERSON :    [ Ind is t inc t ]… [microphone of f ] .  20 

ADV CHAUKE :    Oh,  I  am a t  BBT.   There is  a  problem wi th 

the  …[incomple te] .  

ADV MOHLAMONYANE SC :    Madam Chai r ,  i t  i s  ac tual ly  

page 60,  140 is  found in  page 60 ,  i f  I  may assist  my 

col league.   
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ADV NGCUKAITOBI SC :    Sorry?  

ADV MOHLAMONYANE SC :    I  am saying …[ in tervenes] .  

CHAIRPERSON :    [ Ind is t inc t ]… is  t ry ing to help …[ indis t inct ]  

[microphone of f ] .  

ADV MOHLAMONYANE SC :    Paragraph 140, Advocate  

Ngcukai tobi ,  i s  ac tual ly  found on page 60 o f  Advocate  

Batohi 's  s ta tement.  

ADV NGCUKAITOBI SC :    Why would i t  be in  Advocate  

Batohi 's  s ta tement?  

ADV MOHLAMONYANE SC :    I  thought  you were  re fer r ing  to  10 

Advocate  Batohi 's  …[in tervenes] .  

ADV NGCUKAITOBI SC :    No ,  no ,  no.   Shami la  Wi l l iams .   

CHAIRPERSON :    Shami la  Wi l l iams.  

ADV MOHLAMONYANE SC :    Oh,  I  am sorry .   My apo logies .    

ADV NGCUKAITOBI SC :    Yes,  okay.    

CHAIRPERSON :    I t  i s  actual ly  paragraph 140, page 3 -41,  no t  

so ,  Counsel?   Or  which  paragraph were you looking at?   

ADV NGCUKAITOBI SC :    Yes,  I  am looking a t  paragraph 

140.   

CHAIRPERSON :    One four  zero .  20 

ADV CHAUKE :    I  am there,  Chai r .   

CHAIRPERSON :    Thank you.  

ADV NGCUKAITOBI SC :    Yes.   Now, so th is  i s  how she 

expla ins  what  happened .   So th is  i s  the  Mandeni  CAS 

76/09/2009.  
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ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now,  i f  you compare  i t  wi th  

paragraph 224 o f  the repor t  by the de Kock panel ,  that  i s  

Mandeni  CAS 76/09/2008.   So we are ta lk ing about ,  I  th ink  

there  was a  problem wi th  2009 in  an  ear l ie r  docke t ,  but  i t  was 

correc ted.   This  i s  the 2008 dockets .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Because the  k i l l ing  was in  

September  o f  2008.  

ADV CHAUKE :    8 ,  yes.  10 

ADV NGCUKAITOBI SC :    So th is  i s  what she expla ins .   

 “On 16 September  2008,  Mr  Nzame 

Ndul i  and  Nkosinath i  Mthembu  were 

shot  and k i l led  by  members  of  the  Cato  

Manor  SVC.”  

 So ,  common cause,  i t  was Cato  Manor  tha t  k i l led  h im.  

 “The ICD invest iga tor  assigned to  th is  

case was Ridwan Haf fe jee .   In  January 

2010,  I  reopened the  ICD invest i gat ion 

in to  th is  mat ter .   When I  perused the 20 

SAPS invest iga t ion  d iary  and the 

documents  conta ined,  I  ident i f ied  two 

cr i t i ca l  gaps in  the  invest igat ion.   The 

f i rs t  was tha t  the  f i rearms d ischarged by 

the  Cato  Manor  SVC members  had not  
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been col lec ted and sub mi t ted  fo r  po l i t ics  

analys is  and had not  been checked 

agains t  the  IBIS database .”  

 Now,  tha t  i s  the problem re fer red  to  by  Mr Steyl ,  tha t  

I  go to  the  scene and I  f ind  car t r idges,  but  the  k i l le rs  have 

not  handed in  the  weapons .  That  i s  the gap.    

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    Yes .   Now:  

 “And then I  contac ted the  Cato  Manor  

SVC to  enqui re  about the  addi t ional  10 

f i rearms involved in  the inc ident  tha t  

were not  co l lec ted when the  scene was 

processed.   I  was in formed tha t  

Inspector  Moster t 's  f i rearm …” 

 This  is  one o f  Moster t 's  specia ls .  

 “Would  need to  be  upl i f ted  f rom the 

SAPS in Rustenburg  as  i t  had been 

d ischarged in  the  shoot ing  that  i s  the  

subject  o f  the  SAPS invest igat ion in  

Rustenburg ,  CAS 1098 /09/2008.   On 17 20 

June 2010, I  v is i ted the  scene in  

Mandeni  to  locate  and in terv iew  wi th  the  

wi tnesses .”  

 That  i s  a d i f fe rent  mat te r ,  bu t  the poin t  i s  th is .   

Moster t  has shot  d i f fe rent  people  in  Rustenburg  and in  
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Mandeni .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And the  f i rearm is  in  Rustenburg .   

I t  has not  been handed in ,  in  Mandeni .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    That  is  the  problem.   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And tha t  i s  why there  is  a  gap 

between the  car t r idges and the  f i rearms that  have been 

tes ted.  10 

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now,  th is  is  the  explanat ion  of  th is .    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Then i f  you go fu r ther  to  paragraph 

148,  you wi l l  recal l  tha t  when we read the  s ta tement  o f  Mr  

Steyl ,  he  was puzzled  by  th is  idea tha t  he  found a  5 .56 mm 

car tr idge wi thout  the f i rearm .   Now,  tha t  puzzlement  i s  

resolved by paragraph 148 o f  Ms Shami la  Wi l l iams '  

s ta tement .   

 “ In  or  about  10  June 2010, I  ob ta ined the 20 

missing  f i rearms from the Rustenburg  

SAPS.   I  co l lec ted one R5 r i f le  wi th  

ser ia l  number 347921ICD12297 an d one 

Z88 p is to l . ”  

 Remember  the specia l i s t  o f  the  Z88 ?  
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ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Who is  that?  

ADV CHAUKE :    Moster t .  

ADV NGCUKAITOBI SC :    Yes .  

 “Wi th  ser ia l  number  2119840ICD22615, 

together  wi th  one R5 car t r idge and one 

R5 bul le t  head,  ICD12297 .   Len,  John, 

and I  requested a  ba l l i s t i c  analys is  of  

the  addi t ional  f i rearms and the  

addi t ional  car t r idge cases and bul le ts . ”  10 

 Now,  th is  i s  the whole poin t ,  i s  tha t  i f  you read, th is  

is  where th is  report  real l y ,  rea l l y ,  rea l ly  i s  problemat ic .   I f  you 

read both  s ta tements o f ,  th is  s ta tement I  am deal ing wi th i s  

a lso  conta ined in  tha t  docket,  in  the Mandeni  docket  

…[ in tervenes] .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Of  Ms Wi l l iams.   One invest iga tor  

says,  there  is  a  problem that  I  am col lec t ing  ca r t r idges o f  a  

Z88 and an R5,  but  I  can not  f ind  these weapons .  And then 

Ms Wi l l iams says,  no ,  I  w ent  to  f ind  the weapons .   That ,  20 

there fore,  concludes the invest iga t ion .   Now, you then get  a  

repor t  l i ke  th is ,  paragraph 224 .   I  mean,  th is  i s  gravely 

mis leading,  i s  i t  not?   

ADV CHAUKE :    Indeed,  yes.  

ADV NGCUKAITOBI SC :    Yes.   Because no one re fers to  the 
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s ta tements  made by Ms Shami la Wi l l iams,  who says,  no ,  the 

problem was tha t  these people  shot  someone in  Mandeni  and 

in  Rustenburg .   

ADV CHAUKE :    And Rustenburg .  

ADV NGCUKAITOBI SC :    Yes,  and the  weapons were  there  

in  Rustenburg ,  be ing  tes ted tha t  s i de.   And tha t  is  why,  a t  the  

t ime of  the comple t ion o f  the f i rs t  repor t ,  these weapons could  

not  be  l inked to the  car tr idges .    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    But  then she says,  I  sor ted  that  10 

out .   I  found the  r i f les .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   But  you would  expect ,  Mr  

Chauke ,  would  you not ,  tha t  in  2019,  when these prosecutors  

are  s i t t ing  around the  table ,  they wi l l  do  precise ly  what  we 

have done,  which  is ,  i f  somebody says,  I  have  looked a t  the  

s ta tement ,  i t  has  got  something missing ,  you look somewhere  

e lse  in  the  docket  to  see whether  i t  can be found.   And then, 

tha t  is  where  the  answer  is .   

ADV CHAUKE :    Yes.   20 

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    That i s  to  be expected ,  a  thorough evaluat ion  

of ,  especia l l y  where  you are  reviewing at  the  scene tha t  we 

have made ear l ie r  on ,  you wi l l  be  as  thorough as doing the  

compar isons of  a l l  the  s tatements  o f  what  i s  conta ined in  the  
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docket .   

ADV NGCUKAITOBI SC :    Because the problem is  tha t  they 

leave you wi th  the  impression ,  in  paragraph 224,  tha t  the  

bal l i s t ic  invest iga t ion  is  incomple te .    

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    And there fore,  you would  th ink  tha t  

the  people who d id th is  case,  the  pol icemen and your team, 

were  incompetent  because they d id  no t  make sure  tha t  

every th ing  is  in  the docket .   

ADV CHAUKE :    Yes.  10 

ADV NGCUKAITOBI SC :    But  tha t  i s  s imply  because the  

reader has  not  done thei r  job .   

ADV CHAUKE :    Not  tha t  they d id  no t  do  thei r  job .   

ADV NGCUKAITOBI SC :    Okay.  

ADV CHAUKE :    They d id  the i r  job  to  mis lead .   

ADV NGCUKAITOBI SC :    Wel l ,  yes ,  the  reader has produced 

a mis leading report .  

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    Yes,  thank you .  So that  i s  the  

answer ,  Advocate  Baloyi -Mere.    20 

CHAIRPERSON :    Sor ry ,  when I  looked a t  everybody ear l ier  

about  whether  we should proceed, I  d id  no t  recognize  the 

NPA.   Advocate  Lekgetho,  I  suppose you are f ine  wi th  the  

ar rangements?  

ADV LEKGETHO :    [ Ind is t inc t ]… [m icrophone of f ] .  
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CHAIRPERSON :    And a lso ,  members  o f  our  team f rom Harr is  

Molebatse  At to rneys.    

FEMALE SPEAKER :   We are  happy to  proceed.  

CHAIRPERSON :    I  meant no d is respect  to  you.   And o f  

course,  a l l  the  journal is ts .   Yes,  thank you .  

ADV NGCUKAITOBI SC :    Everyone happy to ,  wel l ,  everyone 

is  p roceeding,  whether  they  are  happy or  no t .  

CHAIRPERSON :    But  o f  course,  i t  is  the  respect  tha t  you 

accord  them.   

ADV NGCUKAITOBI SC :    Yes .   Okay,  thank you,  Madam 10 

Chai r .   Look,  i f  you asked me,  I  would have pre fer red to 

adjourn,  bu t  anyway,  I  am now here .   My col leagues poin t  me 

to  another  error  tha t  I  had  not  p icked up,  but  they p icked up,  

which  is  in  paragraph 225.  

ADV CHAUKE :    I  am there,  Chai r .   

ADV NGCUKAITOBI SC :    Yes .   Now,  so  i t  says  in  some o f  

the  dockets ,  there are  mis takes in  some o f  the  bal l is t i cs 

repor ts ,  and some repor ts are  not  f i led in  the docket ,  okay.   

So le t  us  focus on the par t  which  says tha t  reports  are  not  

f i led .   In  Mandeni  CAS 76,  i t  i s  s tated  tha t :  20 

 “The repor t  tha t  the  car tr idge case is  

ment ioned in  3 .1  were  f i red  f rom one 

f i rearm.   This i s  a typographical  mis take 

in  the  bal l i s t ics  repor t  and should be 

correc ted.   3 .1  re fers  to  a  f i rearm ,  one  
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9mm Parabel lum,  ca l ib re …[ indist inc t ]  

models ,  Z88 semi -automat ic  p is to l  wi th  

ser ia l  number  obl i terated and not  

car t r idge .”  

 Now,  why would a prosecutor  be  worr ied on thei r  own 

vers ion  wi th  a  typographical  mis take ? 

ADV CHAUKE :    I  am surpr ised.   

ADV NGCUKAITOBI SC :    Yes.   Now, then they expla in 

another  par t ,  which  would  be more  ser ious,  where there  is  a  

repor t  that  has not  been inc luded in  the docket .   And then 10 

they say :  

 “ In  Durban Centra l  CAS 185/02/2009,  

the  bal l i s t i cs  repor t  wi th  reference 

number  LAB-185920905 was not  found . ”  

 Al l  r ight ,  so  tha t  would  be mater ia l ,  would  i t  no t  be ,  

tha t  there is  a repor t  that  i s  no t  found?  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now,  when we go to that  docket,  

which  is  185,  you remember  tha t  is  a b ig one .   I t  has  got  lo ts  

and lo ts  o f  documents .   And we then t ry  and f ind  i t .   So,  20 

Madam Chair ,  i t  i s  DC451 up to  DC454 .  Yes,  I  th ink  i t  i s  

DC000451.  Now,  have you got  DC000451 ?  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now,  the number ing is  actual ly  

c learer  on DC000452, which  is  the  fo l lowing page .   
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ADV CHAUKE :    I  am there,  Chai r .  

ADV NGCUKAITOBI SC :    Yes .   Now,  there  i t  says 

LAB18592/09(6) .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And then,  so  tha t  is  c learer .   Then 

i f  you go up,  th is  is  an  a f f idavi t  because the number  a t  the 

top  there  is  a  l i t t le  b i t  obscure .   The name seems to  be 

Solomon Kgot lae ts i le  Modisane,  who is  a  warrant  o f f i cer  in  

the  bal l i s t ic  sect ion employed as a  forensic  analys t .   Can you 

see tha t?   10 

ADV CHAUKE :    You mean the  deponent  of  the  s ta tement ?   

ADV NGCUKAITOBI SC :    Yes,  tha t  i s  the name of  the 

deponent  of  the s tatement .   But  the poin t  i s  that  th is  i s  a  man 

from the bal l i s t ic  sect ion  of  the  pol ice .  

ADV CHAUKE :    I t  is  war rant  of f i cer ,  I  th ink ,  Solomon 

Kgot lae ts i le  Modisane.  

ADV NGCUKAITOBI SC :    Yes,  exact l y .   But  i f  you look at  

where  he comes f rom,  he is  a  warrant  o f f icer  employed as a  

fo rensic  analys t ,  bu t  he  is  a t tached to  the  bal l i s t i c  sect ion .    

ADV CHAUKE :    Yes,  in  Si lver ton ,  fo rensic analys t  wi th  20 

address,  Pretor ia  Road, Si l ver ton .  

ADV NGCUKAITOBI SC :    And  then he provides th is  

…[ in tervenes] .  

ADV CHAUKE :    His force  number .  

ADV NGCUKAITOBI SC :    Yes,  he  provides th is  bal l i s t ics  
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repor t ,  which  ends a t  DC000454 on the  27 t h  o f  March 2012 .    

ADV CHAUKE :    Yes,  yes.  

ADV NGCUKAITOBI SC :    So,  I  come back then to  th is  repor t .    

So the  impression  you would  get ,  there fore  is  tha t  the ,  there  

is  no  re ference to  the  bal l i s t i cs repor t  tha t  i s  there f rom the 

fo rensic  analys is  sect ion .   Sorry ,  so  the  impression  you would  

get  there fore  i f  you go back to  paragraph 225,  i s  tha t  there  is  

no  bal l i s t i c  report .   In  o ther  words,  they do not  say,  wel l ,  we  

have got  a bal l is t i c  report  f rom Mr Modisane.   I f  they are  

saying there are f laws wi th i t ,  then they must say there are  10 

f laws wi th  i t .   But  you get  the  impression  tha t  ther e  is  no  

bal l i s t ic  repor t .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    You see what I  mean?  Because 

th is  i s ,  i f  you look a t  where  the  sentence s tar ts :  

 “ In  some of  the  dockets ,  there  are 

mis takes in  some o f  the  bal l is t ics  

repor ts ,  and  some of  the  bal l i s t ics 

repor ts  are  not  f i led  in  the  docket. ”  

ADV CHAUKE :    Which  is  incorrec t .  20 

ADV NGCUKAITOBI SC :    Yes.   Now,  you would  expect  then 

tha t  somebody would  say,  bu t  I  have  seen a  bal l i s t i cs  repor t  

f rom Mr  SK Modisane , i t  says the  fo l lowing .   

ADV CHAUKE :    But ,  Chai r ,  in  respect  o f  th is  speci f i c  bal l i s t ic  

repor t ,  tha t  sentence, tha t  says,  in  Durban CAS 185/2 /2000,  
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the  bal l is t i c  repor t  wi th  reference LAB18592 (5)  was not  

found.   Then the one that  we opened here  is  185 /2 /90(6) .  

ADV NGCUKAITOBI SC :    Yes,  no,  I  see tha t .   The d i f ference 

is  the 5  and the  6 .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    But  the poin t  I  am making is  th is .   

I f  you look a t  the  beginning o f  the  repor t ,  you th ink  that  when 

you read the repor t ,  i f  tha t  i s  the  only  th ing  you have  read,  

tha t  there is ,  in  fac t ,  no  bal l i s t i cs  repor t .  

ADV CHAUKE :    Exact ly ,  because the  next  sentence that  10 

says,  in  the  same docket  there  appears to  be  mis takes in  the  

repor ts .   

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    So you cannot  have mis takes in  the  re ports  

which  you say i t  could  not  be found .   

ADV NGCUKAITOBI SC :    Yes .   So what  you would expect ,  i f  

you are  fa i r l y  analys ing  the  docket ,  you would  say,  look,  I  am 

missing  repor t  6 ,  i f  we are  ta lk ing  about  report  6 .   But  I  have 

got  report  5 .   

ADV CHAUKE :    Yes.  20 

ADV NGCUKAITOBI SC :    That  is  a  bal l i s t i cs  report .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    You see.    

ADV CHAUKE :    In  th is  context ,  i t  w i l l  say,  we d id  not  f ind  a 

bal l i s t ics  repor t  6 ,  we found bal l i s t i cs 5 .  
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ADV NGCUKAITOBI SC :    Yes .   

ADV CHAUKE :    We found bal l is t i cs  6 .   

ADV NGCUKAITOBI SC :    Yes ,  and then you would say  th is  

is  what i t  says.  

ADV CHAUKE :    Yes,  yes.   

ADV NGCUKAITOBI SC :    But  i f  you are  l ike  Advocate  Batohi ,  

the only  th ing  you have read is  th is ,  you  would  th ink ,  okay,  

wel l ,  there  are no bal l i s t i cs  reports  here .  

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Yes .  10 

CHAIRPERSON :    Counsel ,  even in  re la t ion to tha t  6 ,  i t  i s  

c lear  tha t  i t  re la tes  to  the  D urban Centra l  CAS 185/2 /2009.    

ADV CHAUKE :    Yes.  

CHAIRPERSON :    We know tha t  i t  i s  2008 .  

ADV CHAUKE :    Yes.   

CHAIRPERSON :    Am I  correct ,  Counsel?  

ADV NGCUKAITOBI SC :    Yes ,  yes.   That  is  the  

…[ in tervenes] .  

CHAIRPERSON :    So they say there,  tha t  in  re la t ion  to  th is  

Durban Centra l ,  the  bal l i s t i cs  repor t  w as not  found,  th is  20 

number 5 .   

ADV CHAUKE :    Yes.   

CHAIRPERSON :    But  where  is  ment ion  made in  respect  o f  

number 6 ,  because i t  i s  there?  

ADV CHAUKE :    Yes,  tha t  i s  the  poin t  I  was making,  to  say i f  
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they say they d id no t  f ind  the  (5) ,  the  (6)  i s  there .   

CHAIRPERSON :    A t  least  they must make ment ion o f  (6) .  

ADV CHAUKE :    Yes,  because they say,  the  last  sentence,  in  

the  same docket ,  there  appears  to  be mistakes in  the  repor ts ,  

which  accord ing  to  them, they d id no t  f ind .   In  the  same 

docket ,  a  second se t  o f  bu l le ts f rom the mor tuary are missing .    

ADV NGCUKAITOBI SC :    Yes ,  bu t  where  are  those f rom?  

ADV CHAUKE :    I t  can ,  on  the  read ing ,  when you read there  

to  say the  repor t  could  not  be  found ,  you cannot  say in  the  

same breath  say there  are  mis takes in  the  reports .   10 

ADV NGCUKAITOBI SC :    Yes.   Now i t  then goes fur ther .   I f  

you then look a t  226,  they say :  

 “ In  some o f  the  dockets ,  e i ther  the 

f i rearms found in  possession  o f  the  

deceased had a  ser ia l  number ,  or  in  the 

case o f  obl i te ra ted ser ia l  numbers ,  

some o f  the  numbers  were  re tr ieved 

th rough the  etch ing  process .”  

 Okay,  now, th is  again is  another  s le igh t  of  hand.   

They are  saying  a l ready tha t  these are  f i rearms found in  the  20 

possession o f  the  deceased .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now,  where  is  the  vers ion  that  

ac tual ly  these f i rearms were not  found in  the  possession o f  

the  deceased,  they were  found in  the  possession  o f  the  
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shooters?  

ADV CHAUKE :    I t  does not  appear  f rom that  paragraph ,  on  

the  …[indis t inct ]  reading i t  does not  show.  

ADV NGCUKAITO BI SC :    Yes.   But  th is  is  a  b lanket  

acceptance of  the  vers ion o f  the po l ice  who have shot these 

people  and they  have said ,  we found these f i rearms.  

ADV CHAUKE :    My poin t  exact ly .   

ADV NGCUKAITOBI SC :    Yes .   Then i t  says :  

 “No invest iga t ion  was done to  d e termine 

ownership  of  how the  f i rearm possib ly  10 

came in  possession  of  the  deceased. ”  

 But  the person who brought the  f i rearm is  the  

shooter ,  so  where  should  the  invest iga t ion  have taken p lace ?   

ADV CHAUKE :    I t  i s  accepted tha t  the f i rearm was wi th  the  

deceased …[ intervenes] .  

ADV NGCUKAITOBI SC :    Yes,  bu t  …[ in tervenes] .  

ADV CHAUKE :    In  th is  nar ra t ive .  

ADV NGCUKAITOBI SC :    Yes,  bu t  where  you know tha t  there 

are a t  least  three wi tnesses who have said i t  i s  the po l ice  tha t  

p lan ted these f i rearms,  the  person  to  be invest iga ted,  would  20 

i t  be the deceased or  would  i t  be the  pol ice ?  

ADV CHAUKE :    On the  evidence,  as  we have i t ,  i t  w i l l  be  the 

pol ice .   My problem is  they do not  say in  th is  docket  th is  i s  

the ,  you see the  opening l ine  there ,  i t  i s  somehow problema t ic  

because i t  says in  some of  the dockets ,  e i ther  f i rearms, and 
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then the example  tha t  i t  i s  made on the  bot tom there ,  in  

Mandeni ,  which  we have jus t  looked,  the  second f i rearm wi th  

tha t  ser ia l  number  was s to len  a t  a  pol i ce  sta t ion  f rom SAPS 

safe 13 and appears  to  be one of  severa l  that  went  miss ing  

f rom that  pol ice  s tat ion,  f rom that  pol ice  s ta t ion  …[ indis t inct ] .   

No suspects  were  ident i f ied .   I t  there fore  begs the  quest ion  

how the  s ta te  is  going  to  prove tha t  the  accused p lan ted th is  

f i rearm.   

ADV NGCUKAITOBI SC :    But  jus t  expla in tha t  to  me.   A  

f i rearm goes miss ing  f rom a pol ice  s ta t ion  …[in tervenes] .  10 

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Who has access to  a pol ice  

s ta t ion?  

ADV CHAUKE :    I t  i s  the  pol ice .  

ADV NGCUKAITOBI SC :    Yes,  and  the  case tha t  is  being  

made by the  NPA is  tha t  some o f  these f i rearms are  used in  

the  commission  o f  o f fences by the pol ice .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    So why then would they come to  

the  conclusion  that  you would  no t  be  able  to  prove tha t  the  20 

s ta te,  tha t  the accused p lan ted the  f i rearm ?  

ADV CHAUKE :    Wel l ,  on the face of  i t ,  tha t  i s  easy to  prove 

because the f i rearm is  there  in  the  scene.  

ADV NGCUKAITOBI SC :    And they can t race i t  back to  the  

pol ice s tat ion .   
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ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Yes .   Now, be fore we took the 

adjournment ,  I  had wanted to  take you to  paragraph 221 on 

the  d i f ferent  top ic  o f  res idue tests .    

ADV BALOYI-MERE SC :    Sor ry …[in tervenes] .  

ADV CHAUKE :    That  i s  in  the  de Kock repor t .  

ADV NGCUKAITOBI SC :    In  the ,  Advocate  de Kock 's  report ,  

yes .  

ADV BALOYI -MERE SC :    Before  you go there ,  in  th is  memo,  

the  de Kock memo,  a number o f  shor tcomings were  ident i f ied  10 

in  te rms of  the  analys is  o f  these cases .   But ,  and in  most  

ins tances,  we can see tha t  no t  a l l  the  in format ion  was 

inc luded .  So some o f  the  in format ion was maybe del ibera te ly  

or  inadver ten t ly  excluded.   But  in  ins tances where  the  team 

ident i f ied tha t  there was supposed to be  a  bal l i s t i c  repor t  and 

i t  i s  not  there ,  and tha t  i s  the f i rs t  ins tance .  In  the second  

ins tance, there  are mis takes in  the  docket  and in  the repor ts ,  

th ings tha t  can be corrected.  

 Should they not  have sent back the  dockets to  the  

prosecut ion  team to  cor rec t  and deal  wi th  the issues and go 20 

fo rward,  sor t  o f  maybe reviewing or  overseeing the  

prosecut ion  team?  Or  was i t  the  cor rec t  procedure  to  fo l low 

to  jus t  wi thdraw or  drop the  charges because there  are  

mis takes and there are  th ings tha t  can be easi ly  cor rec ted ?   

ADV CHAUKE :    No,  they could  have sa t  wi th  the  prosecut ion  
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team.  They could  have cal led  thei r  co l leagues to  say,  look,  

we are  here ,  we have got  th is  par t i cu la r  p roblem because th is  

is  no t  even a prob lem.  What  has been character ized there  is  

no t  accura te .  

ADV BALOYI-MERE SC :    Thank you .    

ADV NGCUKAITOBI SC :    Yes .   Yes,  I  suppose ,  I  mean, i t  

does not  even have to  be  a  technica l  repor t  l i ke  a bal l i s t ic  

tha t  conta ins  technica l  er rors  that  a re  obscure  f rom the naked 

eye.    

ADV CHAUKE :    Indeed.   10 

ADV NGCUKAITOBI SC :    Even an ord inary lay  wi tness can 

make a  mis take in  a  s ta tement .   

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Do you then say I  have no case 

because the  lay  w i tness has made mis takes in  the  s tatement ?   

ADV CHAUKE :    No,  no t  real ly .   That  i s  why I  am saying  i f  

they had d iscovered th is  and there  was a  consul ta t ion  wi th  

the  prosecut ion team, they would  have got  an explanat ion 

how those th ings came about  and how they could  be 

overcome wi thout  making a  meal  out  o f  tha t .   20 

ADV NGCUKAITOBI SC :    Yes.   So then we jus t  deal  wi th  the  

Howick  case .   You know, somewhere  e lse in  the  repo r t  they  

say in  severa l  ins tances pr im er  res idue was found in  the  

hands o f  the deceased .  They say severa l .   Then you t ry  and 

f ind  in  the repor t  where  is  the  severa l .   You then come to one 
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paragraph tha t  ta lks  about  one ins tance, which is  th is  one o f  

Howick .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Paragraph 221 .  Now, i f  you 

remember  the s tory  o f  Howick,  now, th is  i s  the s tory  o f  Mr 

Magoje la Ndimande.  

ADV CHAUKE :    And h is bodyguard,  Tembe.   

ADV NGCUKAITOBI SC :    And Mr Tembe.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And you remember  how ru th lessly  10 

they were  executed.   

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    And one of  the  sta tements  by  the  

pol ice,  Mr  Moster t  was there .   Mr  Moster t  used a  shotgun,  Z-

88.   The pol ice  admi t ted  that  Mr  Tembe was shot  wh i le  he  

was running away .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And they never a l leged tha t  Mr  

Ndimande,  who was dr iv ing  the  veh ic le ,  pu l led  a gun.  

ADV CHAUKE :    Yes.  20 

ADV NGCUKAITOBI SC :    A t  the  t ime tha t  they were  shot  

f rom the s tatements  that  we anal ysed.   Now,  look a t  what  they 

say here  in  th is  case ,  Howick  CAS 106/08/2000.  

 “Residue tes ts were  done on the  hands 

of  the  deceased and pol ice  o f f ic ia ls .   
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Pr imer  res idue was found on the  tes t  

sample  marked i n te r  a l ia  B638 r igh t .   

There is  a  s ta tement f rom Zondi  tha t  

s imply  sta ted tha t  he  col lec ted 11 spent 

car t r idges,  86  l i ve  rounds,  f i ve  r i f les ,  

th ree p isto ls ,  f ive  magazines .   And he 

produced pr imer  res idue tes t  resul ts  on 

two deceased and on the  pol icemen 

involved .   I t  i s  not  c lear  on  whose hands 

the pr imer res idue was found and why ,  10 

i f  severa l  po l ice  of f i cers  admi t ted  tha t  

they shot ,  he  took pr imer  res idue on the  

hands o f  one pol ice  o f f i cer . ”  

 Now,  jus t  reading th is ,  I  could  no t  work out  why does 

th is  mat ter .   I t  is  common cause there  that  those two 

gent lemen were k i l led by the  pol ice ,  and i t  i s  a lso  common 

cause which  o f  the bul le ts  were  the  fa ta l  ones.    

ADV CHAUKE :    But  i t  i s  i r re levant .  

ADV NGCUKAITOBI SC :    Yes .  

ADV CHAUKE :    To  the  extent  that  the  a l legat ion  o f  the  pol ice  20 

is  tha t  there  is  res idue in  one o f  the deceased.   Why  must we 

invest iga te  tha t?   And then he  say i t  is  incomple te .   Why the  

other  pol i cemen's  hands were  not  tes ted for  res idue ?  Why 

do you tes t  them when they said  they have shot ?   

ADV NGCUKAIT OBI SC :    No, no ,  no .   You see,  i t  i s  worse 
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than tha t .   They do not  say tha t  there was pr imer  res idue in  

the  deceased .   No.   They say i t  is  no t  c lear  in  whose hands 

the  pr imer  res idue was found .   So th is  i s  no t  even a  case 

where  they say the pr imer res idue  proves that  the  deceased 

was t ry ing  to shoot .   No.   They say we tes ted the  cops and 

tes ted the deceased and we found pr imer res idue  and we 

cannot  work  out  in  whose hands the pr imer  res idue was .   

ADV CHAUKE :    My poin t  i s ,  even i f  you do not  know in  whose 

hands the  pr imer  res idue was,  on  the  facts  o f  what  we now 

know and the explanat ion  f rom the pol ice ,  the  residue, 10 

whether  i t  i s  f rom the two deceased or  f rom the pol ice ,  I  am 

saying i t  does  not  mat ter ,  because on the evidence,  what  the 

s ta tements  tha t  we refer  to ,  they shot  the  deceased when the  

deceased was running .   

ADV NGCUKAITOBI SC :    Yes .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    No,  bu t  I  mean,  you see,  the whole  

th ing  o f  the  pr imer  res idue,  which  is  the  poin t  the  evidence 

leaders t r ied to make wi th Mr  Mangena, you remember ,  was 

tha t ,  wel l ,  the pr imer res idue,  in  fac t ,  no t  jus t  the  evidence 20 

leaders .   I t  was a lso  Advocate Naz i r  Cassim who said,  look 

at  the pr imer res idue .  The pr imer res idue shows tha t  you are  

shoot ing .   But  th is  is  no t  a case here  whe re the  pr imer  res idue 

is  found in  the  hands of  the  deceased .   This  i s  a  case where  

i t  i s  unclear  on whose hands the  pr imer  res idue is .   Why 
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would  that  be  a  reason not  to  proceed wi th  the  charge ?  

ADV CHAUKE :    No,  i t  is  i r re levant .   That  is  what  I  am saying  

i t  is  to  f ind  an excuse ,  to  do  a  whi tewash .   I t  cannot .   That  i s  

what  I  am saying  even i f  there  was a  res idue on the  hand o f ,  

take i t  fur ther  on  the  hand o f  the deceased,  you need ed to  

de termine whether ,  indeed, the deceased shot a t  the  pol ice ,  

because the  presence o f  res idue on the hand of  the  deceased 

does not  necessar i ly  fo l low that  you f i red  the shot .  

ADV NGCUKAITOBI SC :    Yes.   And then the same th ing  they 

make in  Mandeni ,  the  case we have  jus t  looked at ,  and then 10 

they say  in  paragraph 222:  

 “ I t  i s  no t  c lear  f rom the evidence in  the  

docket  on whose hands the pr imer  

res idue were  found. ”  

 And then they ta lk  about  two boxes where  the  pr imer  

res idue tes ted posi t ive ,  and then there  is  no  repor t  f rom the  

LCRC.  Now, again,  where  i t  i s  admi t ted tha t  the pol i ce  shot  

the  deceased,  and then you say,  wel l ,  on  the  evidence, I  

cannot  work  out  where  the  pr imer  res idue comes from.   What  

is  the re levance o f  that?  20 

ADV CHAUKE :    I t  i s  i r re levant .   That i s  why I  am saying,  i f  

a  pol i ceman said ,  I  am the one who shot a t  the deceased,  

why do you have to prove tha t  h is  f i rearm is  the  one tha t  

shoot the  deceased when the pol iceman h imsel f  says ? 

ADV NGCUKAITOBI SC :    Yes.   So we have  now done a  lo t  
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o f ,  wel l ,  most o f  the  evident ia l  and methodologica l  f laws  in  

what the  de Kock panel  d id .   Do you th ink some o f  th is  could  

have easi ly  been resolved had they  jus t ,  no t  jus t  spoken to  

the  prosecut ion  team, but  spoken maybe to  the  invest iga tors ?   

ADV CHAUKE :    E i ther  way .   Ei ther  way,  whether  they could  

have spoken to  the  invest igat ion team or  they could have 

spoken to  the prosecut ion team , they would have, t h is  would 

have been s imply c la r i f ied ,  s imply  c lar i f ied .  

ADV NGCUKAITOBI SC :    Yes.   Then you have another  

sect ion  then  tha t  I  need you to deal  wi th ,  becau se i t  looks 10 

l ike  i t  i s  an overarching sect ion on racketeer ing .   We deal t  

wi th  a l l  o f  the  legal  problems o f  racketeer ing  wi th  Advocate  

Maema.  I  am not going  to  ask you about those, because I  

have  been spending t ime wi th  you jus t  on  the  fac ts .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    This  is  a t  page 82 o f  the repor t ,  

paragraph 212,  under  the  heading,  lack  o f  proper 

invest iga t ion ,  subheading racketeer ing  of fences.   So then 

they say here :  

 “ I t  is  ev ident  a f ter  the analys is o f  the  20 

dockets  tha t  there  were ser io us 

concerns regard ing  the  qual i ty  o f  the  

invest iga t ion  in to  the  racketeer ing  

of fences and the  under ly ing  predica te 

of fences.   Invest iga t ions of  th is  na ture  
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ord inar i l y  take more  than f i ve  months to  

be  f ina l i zed .”  

 Now,  le t  us  jus t  s top there .   Now,  what  is  the  

re levance o f  the  fac t  tha t  racketeer ing  invest iga t ions usual ly  

take more than f i ve months ?  I f  you f in ish i t  in  a month,  what  

is  the problem?  

ADV CHAUKE :    Ja ,  there  is  no  problem at  a l l .   I f  you read  

fu r ther ,  you  wi l l  see tha t  i t  i s  t ry ing  to  come wi th  a  

jus t i f i ca t ion  which  is  untenable .   

ADV NGCUKAITOBI SC :    Yes ,  but  in  th is  par t i cu lar  one, we 10 

know tha t  th is  invest iga t ion  began in  January  2012 when 

General  Mabula was asked by General  Dramat ,  a f te r  the  

newspaper  repor t ,  to  go  to  KZN  and const i tu te a  team of  

invest iga tors .   We a lso  know tha t  the ind ic tment  was f ina l i zed 

only  in  August ,  which  would,  there fore,  meet  the i r  per iod  of  

f i ve  months,  because th is  was done in  e igh t  months .   

ADV CHAUKE :    Yes.   I f  you look at  tha t  f i ve months,  Chai r ,  

the  arres ts  were  done in  June .   

ADV NGCUKAITOBI SC :    Yes .   

ADV CHAUKE :    So tha t  f i ve months is  in tended to  descr ibe  20 

tha t  a rrest  of  June.  

ADV NGCUKAITOBI SC :    Yes,  bu t  they were  not  ar res ted in  

June.  That  is  where  there  is  a  s l ight  o f fhand again .   In  June,  

they were  not  arres ted for  racketeer ing .  

ADV CHAUKE :    No,  no .   I  hear  you,  but  I  am saying  i f  one 
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read th is  in  accordance wi th  what  would  have actual ly  

happened,  the  suspects,  f i rs t l y ,  when they were ar res ted fo r  

the genera l  o f fences o f  murder and re lated o f fences was in  

June, so  i f  you ca lcu la te  f rom January  to  June,  tha t  i s  where  

the  f ive  months is  coming f rom.  

ADV NGCUKAITOBI SC :    Wel l ,  that  i s  s t i l l  s ix  months .   That  

is  s t i l l  more  than f i ve  months .   In  fac t ,  the  invest iga t ion  here 

began in  December  2011.  

ADV CHAUKE :    No,  no ,  I  am accept ing  tha t  i t  s tar ted  in  

January,  l i ke  you are  g iv ing  an example  about  General  10 

Mabula .  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    In  January to  June .   That i s  how I  see the 

f i ve  months t ry ing  to  speak to tha t .   

ADV NGCUKAITOBI SC :    But  why would you,  as  the  NPA,  

cr i t i c ize  a  prosecutor  for  invest iga t ing  a  case over  s ix  

months?  I  jus t  do  not  unders tand what  the  problem is .  

ADV CHAUKE :    When he should comment tha t  the  

invest iga t ion  was done as quick ly  as  possib le .   

ADV NGCUKAITOBI SC :    No,  but  the i r  po int  is  that  20 

invest iga t ions o f  th is  nature  genera l ly  take more  than f i ve  

months to be f ina l ized .   But  yours took e igh t  months to be  

f ina l i zed.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    So i t  i s  more  than f i ve  months ,  so  



27 MARCH 2026  – DAY 45  

Page 161  o f  223  

what  i s  the  problem?  

ADV CHAUKE :    I t  i s  f lu f f ing .  

ADV NGCUKAITOBI SC :    Then they say in  cases o f  th is  

…[ in tervenes] .  

CHAIRPERSON :    Are you saying he should actual ly  be  

commendable?  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Because i t  shows thoroughness .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes .   10 

ADV CHAUKE :    Yes,  tha t  is  what  I  was re ferr ing  to ,  Chai r .  

ADV NGCUKAITOBI SC :    Yes .  

ADV CHAUKE :    That  the  more  t ime you take to  consider  

these th ings,  the  bet te r ,  because a t  least  we now know  tha t  

a thorough invest iga t ion  has been done .  

ADV NGCUKAITOBI SC :    Yes.   Then they say:  

 “ In  cases o f  th is  na ture ,  a  racketeer ing  

docket  wi l l  be  regis tered  tha t  wi l l  

document  the  invest iga t ion . ”  

 This  d id  no t  happen in  th is  case.    20 

 “There  is  consequent ly  no invest igat ion 

done tha t  shows how th is  case was 

invest iga ted .   There is  thus no objec t ive  

record o f  the invest iga t ion .”  

 What  i s  your  answer  to  th is ?  
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ADV CHAUKE :    Comple te ly hogwash.   There  is  no  way where 

you go to the  pol ice  s ta t ion  and go and open a racketeer ing  

docket .   There  is  no th ing  l ike  that .   There  is  jus t  noth ing  l ike  

tha t .  Racketeer ing  is  determined because you look a t  

predica ted o f fences and then look at  pa t te rns and then you 

determine as a  prosecutor  tha t  there is  racketeer ing .  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    No,  a  pol iceman is  no t  going  to  s i t  a t  the  

pol ice s tat ion and then he says th is  is  a  racketeer ing docket .   

There  is  no th ing  l ike  tha t .   10 

ADV NGCUKAITOBI SC :    Yes,  yes ,  because racketeer ing  is  

a conclusion  o f  law.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Based on the  predicate  of fences 

and the o ther  e lements .    

ADV CHAUKE :    Yes,  i ndeed.  

ADV NGCUKAITOBI SC :    Yes.   So now you have  got  23 ,  you  

can see the  pa t te rns ,  and you descr ibe tha t  as  racketeer ing .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And as you say,  tha t  there  is  no  20 

pol iceman s i t t ing at  a  pol i ce  s ta t ion who  is  going to  open a  

docket  o f  racketeer ing .  

ADV CHAUKE :    No.   

ADV NGCUKAITOBI SC :    Where  do they get  th is  f rom,  th is  

idea ,  because they do not  even re ference thei r  source.   They 
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jus t  asser t  th is  as  thei r  own conclusion .   

ADV CHAUKE :    I  do not  know.   I  can suspect .   L ike  I  am 

saying,  once you do th ings to  want  to  reach a par t i cu la r  

conclusion,  you  w i l l  do  some of  these th ings.    

ADV NGCUKAITOBI SC :    Yes .   

ADV BALOYI-MERE SC :    Should  we assume tha t  they d id  

no t  know what they were  doing ?  

ADV CHAUKE :    I  happen to  know c losely three o f  the  

members  of  tha t  prosecut ion  team, except  one who  is  based 

in  Cape Town,  bu t  the one,  un for tunate ly ,  may h is  soul  res t  10 

in  peace, Mamabula ,  I  th ink  he is  the one who dra f ted th is  

th ing.  

ADV BALOYI -MERE SC :    Meaning he d id no t  know anyth ing 

about  racketeer ing?  

ADV CHAUKE :    Ja.  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Did  he s ign?  Did  he s ign  th is  report ?   

ADV CHAUKE :    Yes,  Madam Chai r .   You have got  the  two 

repor ts  where  he,  h im,  and Advocate  de Kock s igned.   And 

then you have got  the o ther  one where  only Advocate  de Kock 20 

s igned.   

ADV NGCUKAITOBI SC :    Yes .   Wel l ,  I  mean,  you would  

expect  in  something  l i ke  th is  tha t  they wou ld  produce 

something  l ike  a racketeer ing  manual ,  you know,  or  a  

racketeer ing  pol icy,  you know,  that  you can re ference and 
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say  th is  i s  how i t  is  done.   You cannot jus t  thumb suck and 

jus t  pu t  a  sentence l i ke th is .   

ADV CHAUKE :    Of  course .   

ADV NGCUKAITOBI SC :    Yes.   Then they say :  

 “ In  the Danikas s ta tement ,  the  

a l legat ion  is  tha t  the  cr iminal  en terpr ise 

has been in  opera t ion fo r  a longer  

per iod  than what  i s  a l leged in  the  

ind ic tment .   I f  the  purpose of  a  

racketeer ing  invest iga t ion  is  to  look a t  10 

the  l i fe  and cont inu i ty  o f  the  cr iminal  

en terpr ise and how i t  evolved over  a  

per iod ,  the  a l legat ions in  the  Dani kas  

s ta tement  and corrobora t ion  thereof  

should  have been fu l l y  invest igated,  

which  has not  been done a t  a l l . ”  

 I  do  not  unders tand what  th is  means.  

ADV CHAUKE :    No,  i t  i s  a  lack o f  exper ience o f  the  dra f ter .    

ADV NGCUKAITOBI SC :    Yes .  

ADV CHAUKE :    Yes.  20 

ADV NGCUKAITOBI SC :    Yes.   But ,  I  mean,  what  does i t  

mean tha t  you have not  corrobora ted the  a l legat ions 

conta ined in  the Dani kas s ta tement?   One o f  the a l legat ions,  

jus t  as  a  common example,  i s  the Ber ea case .   

ADV CHAUKE :    Yes.  
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ADV NGCUKAITOBI SC :    There  is  a fu l l  Berea case docket .  

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    Wi th  fu l l  wi tness s ta tements,  

inc luding  an admission  by  Mr  Moster t  tha t  he  shot  a t  the  

gent leman.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And the  o ther  pol i cemen that  were  

on the  f loor  when he landed f rom the four th  f loor .   

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    And cont inued to shoot  h im.  10 

ADV CHAUKE :    Yes.   So i t  could  no t  be  tha t  you can come 

wi th  tha t  k ind  o f  s ta tement  wi th  re ference to  Dani kas.   I t  just  

is  un tenable.  

ADV NGCUKAITOBI SC :    Yes .   Then they say :  

 “This  once again  shows tha t  there  was a  

haste  to  ob ta in  the  racketeer ing  

author iza t ions s ince an invest igat ion  

focused on the  l i fe  and cont inu i ty  o f  the 

cr iminal  enterpr ise  should  have been 

done over  a  long per iod .”  20 

 I t  i s  unclear  what  th is  means.   I t  i s  e i ther  i t  means 

you should  have delayed your  invest iga t ion ,  you should  not  

have f in ished i t  in  e igh t  months,  you  should  have done i t  over  

one year  maybe,  over  two years ,  I  do  not  understand .   

ADV CHAUKE :    No,  but  apar t  f rom that ,  Chai r ,  tha t  s tatement 
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a lone ind ica tes  tha t  the dra f t e r  o f  the  sta tement  does not  

even unders tand what  POCA and the  enterpr ise  and the  l i f e  

of  en terpr ise  is  a l l  about .   

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    That  i s  what i t  shows .    

ADV NGCUKAITOBI SC :    Yes .   I  mean,  the  o ther  th ing  about  

th is  sentence is  tha t  i f  you read POCA, one o f  these objec ts  

is  to  enable  the pol ice  to  d is rupt  the e nterpr ise .    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    So I  do not  understand what  they 10 

mean tha t  you should  take longer  to  invest iga te  the 

enterpr ise ,  because i f  you take longer  to  invest igate  the  

enterpr ise,  ra ther  than achieving  the  goal  of  d is rupt ing th e  

enterpr ise,  you actual ly  achieve the  opposi te  o f  enabl ing  i t ,  

because you are  jus t  watching  them commi t t ing  cr imes and 

jus t  wai t ing  fo r ,  I  do  not  know,  a t ime to  lapse,  an  arb i t rary  

t ime to  lapse .   

ADV CHAUKE :    Indeed.   I f  you are  able to  de termine the 

racketeer ing  pat terns,  even in  a  month  or  two months,  you 

should  be in  a  posi t ion  to  act  decis ive ly  to  d isrupt  o r  to  s top  20 

i t .   The reason why i t  wi l l  take  longer  i s  because you are  

unable  to  p in  the  ro le  p layers  and a l l .   That i s  what  takes 

long .   But  i f  i n  a  month  or  two or  three,  you are  able to  p in  

them together  and the  l ike ,  there w i l l  be no reason fo r  you to  

take long to d isrupt  tha t  en terpr ise .   
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ADV NGCUKAITOBI SC :    Yes.   

CHAIRPERSON :    Am I ,  le t  me jus t  ver i fy  th is ,  knowing how 

di f f i cu l t  i t  i s  to  in vest iga te,  for  ins tance, whi te -col lar  cr imes .  

ADV CHAUKE :    Yes.  

CHAIRPERSON :    Which  is  a lso par t  o f  the  racketeer ings.   

Somet imes i t  takes longer  because those concerned know 

how to  h ide .  

ADV CHAUKE :    Yes.  

CHAIRPERSON :    And i t  becomes very  d i f f i cu l t  to  t race them 

or  to  t race the  money,  for  instance.  10 

ADV CHAUKE :    Yes.    

CHAIRPERSON :    So you t ry  to  connect  the dots .   The 

connect ion  of  the  dots  becomes somet imes a  b i t  d i f f i cu l t .  

ADV CHAUKE :    And even tedious.  

CHAIRPERSON :    And tedious .   And i t  takes a  b i t  longer  t ime .    

ADV CHAUKE :    Yes.  

CHAIRPERSON :    So i t  can a lso  happen tha t  i t  takes a  b i t  

longer  t ime to  come to  the  crux  o f ,  o r  the  conclusion  o f  the  

invest iga t ion .  

ADV CHAUKE :    Especia l l y  where,  especia l l y  in  th is  case 20 

where  you are  invest iga t ing those who are  supposed to  

invest iga te .  

CHAIRPERSON :    Yes.  

ADV CHAUKE :    I t  wi l l  no t  be  easy fo r  you to  ge t  in to  tha t  

space.  
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CHAIRPERSON :    Yes.  

ADV CHAUKE :    Yes.    

ADV BALOYI -MERE SC :    I  have a quest ion.  At  paragraph  

212 and towards the  end o f  213,  are  we st i l l  ta lk ing  about  the  

same th ing ,  racketeer ing ,  Advocate  Chauke?  

ADV CHAUKE :    Yes,  tha t  is  how I ,  f rom the repor t  as  I  read 

i t ,  tha t  i s  what ,  because in  the  heading  i t  says racketeer ing  

of fences.  

ADV BALOYI-MERE SC :    So help  me unders tand th is .   

Invest igat ions o f  th is  na ture  ord inar i l y  take more  than f ive  10 

months to  be  f ina l ized  and then they go on and say :  

 “This  once again  shows tha t  there  was a  

haste  to  obta in  racketeer ing  

author iza t ion  s ince an invest iga t ion  

focuses on the  l i fe  and cont inu i ty  o f  the  

cr iminal  enterpr ise  should  have been 

done over  a  long per iod .”  

 And f rom your  answer  when you were  deal ing  wi th  

212, you said  i t  took a lmost  s ix  months,  which was more  than 

f i ve  months.  20 

ADV CHAUKE :    Yes,  I  was expla in ing  when I  was asked  

about  what  i s  the  re levance of  f i ve  months .  

ADV BALOYI -MERE SC :    And now the team is  now being 

b lamed or ,  ja ,  tha t  they were in  haste  to  ob ta in  the  

racketeer ing  author iza t ion  s ince the invest iga t ion should 
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focus on the  l i fe  and cont inu i ty  o f  the cr iminal  en terpr ise .   

And my quest ion  is ,  i s  i t  rea l l y  impossib le  to  crack a 

racketeer ing  case wi th in a  shor ter  per iod ?  

ADV CHAUKE :    Not  a t  a l l .   I t  i s  possib le .   That  i s  why I  was  

g iv ing an example  that  i f  in  two or  three months you are able  

to  crack and d is rupt  the  enterp r ise  and the l i ke ,  tha t  should  

be commendable .   But  un for tunate ly  in  most  cases i t  is  a  

complex invest igat ion  that  needs to  be  done around those 

issues.  

ADV BALOYI-MERE SC :    But  le t  us  come to  th is  speci f ic  10 

case in  poin t  where  there  is  a pat tern coming,  b ui ld ing  over  

a number  o f  years  and you come in  maybe say on the th i rd  or  

four th year and you go through the dockets ,  you would be 

able to  establ ish  tha t  pat tern wi th in an  even shorter  per iod  

and maybe estab l ish  a  racketeer ing pr inc ip le wi th in  a very  

short  per iod based on the in format ion  that  you have at  hand .    

ADV CHAUKE :    Yes.  

ADV BALOYI -MERE SC :    In  that  ins tance, would i t  be  fa i r  to  

pu t  a  b lame on a  team that  del ivered before  the  even 

expected t ime? 20 

ADV CHAUKE :    No.   In  fac t ,  you need to  commend the  

people .   Remember ,  th is  inc idents  happened f rom 2007, 2008 

tha t  the  dockets  have been opened.   Now,  when the  so -cal led  

invest iga t ion wi l l  s tar t  in  2012, a l ready the inc idents have 

happened,  people  have been k i l led .   Now,  a l l  that  you needed 
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to  do is  to  look a t  the  ins tances,  look a t  the pat tern ,  take a l l  

the  dockets ,  the  hundreds o f  them, 53 l i ke they ind ica ted and 

out  o f  the  53  and then you real ize th is  o ther  one said  27,  we 

might  have problems .  Wi th th is  23,  the pat tern is  tha t  and  

then you develop the  racketeer ing  and then you ind ica te  the  

s imi lar i t ies ,  s imi lar  fac ts  and whatever,  ident i fy  what  ac tors,  

ident i fy  tha t .   That  should not  even take you th ree months .   

That  is  why the prosecut ion team were able when they were  

going,  doing these th ings wi th in th ree or  four  months to  be  

able  to  de termine tha t  th is ,  there  is  th is  racketeer ing tha t  i s  10 

happening in  th is  ins tance .   

ADV BALOYI-MERE SC :    Thank you.  

MS RAMAGAGA :    Maybe just  to  fo l low up on what  my s is ter  

has said .   When one looks at  the,  wel l ,  I  wi l l  jus t  g ive  the  

re ferences.   The summary tha t  was wr i t ten by Advocate  

Mosing  that  appears on LOO706 to 707 , in  par t i cu la r  at  

paragraph 7 .  

ADV CHAUKE :    Sor ry,  Chai r ,  page?  

MS RAMAGAGA :    00706,  LO,  né .   

ADV CHAUKE :    706?  20 

MS RAMAGAGA :    Ja ,  706,  thank you.  

ADV CHAUKE :    I  am there,  Chai r .  

MS RAMAGAGA :    Yes.   Now,  when one looks at ,  r ight  

towards the  middle,  you know there  is  a  sentence tha t  s tar ts  

wi th ,  Hawks had a  jo in t  meet ing  wi th  the Min is ter  a  week ago .   
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Do you see that  Hawks,  where  th is  sentence s tar t s  wi th  

Hawks? 

ADV CHAUKE :    Yes,  Hawks had a  jo in t  meet ing  wi th  the  

Min is ter  a  week ago .  

MS RAMAGAGA :    Ja ,  and can you jus t  read tha t ?  

ADV CHAUKE :    - :  

 “Whereby the  Min is ter  expressed h is  

d issa t is fact ion  wi th  the  s low progress 

made by the  two invest igat ing  uni ts  

s ince i t  had been pending s ince 10 

December  2011 .   I t  was apparent ly  

decided dur ing  that  meet ing  that  the two 

uni ts  should  conduct  the  mat ter  jo in t l y  

and tha t  had been work ing throughout 

the  previous weekend. ”  

MS RAMAGAGA :    Thank you .  Ja ,  I  am jus t  h ighl igh t ing  th is  

a lso  to  show,  accord ing  to  what  we have on record ,  tha t  

a l ready th is  i ssue had a l ready become a  pain,  even for  the  

country ,  because i f  the  execut ive  speaks,  i t  means i t  is  

urgent .  20 

ADV CHAUKE :    I t  i s  urgent .  

MS RAMAGAGA :    Now, the  authors  of  th is  repor t  are  

suggest ing  tha t  th is  th ing  ought  no t  to  have been f ina l ized or  

deal t  wi th  or  to  have progressed to  the poin t  a t  which i t  was .   

The expecta t ion was that  i t  shou ld be approved at  snai l  
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speed.   

ADV CHAUKE :    Yes,  and the  importance and the  outcry  tha t  

was out  there  f rom the communi ty  and the  l i ke,  i t  looks l i ke  i t  

is  being  over looked here .  

MS RAMAGAGA :    And i t  i s  my unders tanding,  i t  i s  a  common 

unders tanding tha t  the NPA is  independent .   

ADV CHAUKE :    Yes.   

MS RAMAGAGA :    But  in  tha t  independence,  when the  

execut ive  author i ty  speaks about the  concern  of  the  publ ic ,  

the  NPA is  expected to  r ise  and address the  outcry .    10 

ADV CHAUKE :    The NPA is  independent in  terms o f  

prosecutor ia l  funct ion  fo r  them to  decide cases and the  l i ke .    

MS RAMAGAGA :    Yes.  

ADV CHAUKE :    But  in  terms of  the publ ic  percept ions and 

what the  publ ic  expects,  the execut ive  author i ty  wi l l  a lways 

prevai l  that  the  communi ty  has got  th is  problem ,  can you ,  

what  i s  i t  that  you are doing about  th is ?  

MS RAMAGAGA :    Whi le  independent ,  i t  i s  there  fo r  the  

people ,  no t  for  i tse l f .  

ADV CHAUKE :    Yes.   The independence cannot  be  used to 20 

be legal is t i c  ins tead of  doing your  job .   

MS RAMAGAGA :    Right ,  thank you .  

ADV NGCUKAITOBI SC :    Thank you.   Mr  Chauke,  I  wanted 

to  fo l low up on  something  that  Commissioner Balo y i -Mere 

was ra is ing,  which  is  that  there  was something  unique in  the  
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case,  in  a  sense,  because there  were  a l ready exis t ing  

dockets .   I t  was not  your  typ ica l  racketeer ing ,  where there  is  

a c r iminal  en terpr ise  se l l ing  drugs i n  Cape Town or  in  KZN or  

in  Johannesburg ,  where  you are b lank .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    You know, so  th is  was a d i f ferent  

cr iminal  en terpr ise  because these dockets  had been open for  

a long per iod o f  t ime, bu t  they had gathered dust  and so  what  

impact  d id  tha t  have on the  expedi t ion  in  re la t ion  to  th is ?  I  

th ink  that  i s  the crucia l  d is t inguish ing  fea ture here .   10 

ADV CHAUKE :    Yes .   Once you want  to  invest igate  the  

enterpr ise  and the l i ke ,  remember you s tar t  wi th  doing  the ,  

ge t t ing the Sect ion  252 author iza t ion  fo r  l i s tening devices,  

t raps,  and a l l  sor ts  o f  th ings fo r  you to  be  able  to  l ink  the 

d i f ferent  s takeholders in  the enterpr ise .  

 But  where  a l ready the  o f fences have been commi t ted  

in  tha t  pa t te rn ,  you do not  need tha t  long …[ in tervenes] .  

ADV NGCUKAITOBI SC :    Ja .  

ADV CHAUKE :    That  long reasoning to  say,  oh ,  here  100 

people have been k i l led .   I  now must go and star t  20 

invest iga t ing  to  see whether  th is ,  you look a t  the  pat terns.   

You look a t  people have been k i l led .   The modus operandi  i s  

jus t  exact ly  the same .  And then you get  to  know tha t  the  

purpose,  the  reason for  just i f i ca t ions of  th is  i s  because o f  th is  

and th is  and th is  and that ,  and then you look at  the  pat te rn .    
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ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    Then you get  people  who were  par t  o f  those  

k i l l ings who are saying no,  w e were there ,  l ike Danika s,  

saying,  no,  look,  I  saw .   This  i s  the  pat te rn,  and …[ indis t inct ]  

what  more  do you need ? 

ADV NGCUKAITOBI SC :    Yes.   Now,  and then,  jus t  on  th is  

quest ion that  has been  ra ised by Madam Rama gaga,  i t  has  

been ra ised in  d i f ferent  contexts tha t  Min is ter  Nat h i  Mthethwa 

in tervened and sa id,  ge t  on  wi th  i t .   On the  one s ide,  there  is  

a moment  a t  which  he says,  you guys are  too  f ragmented .   10 

You must work cohesive ly .   And then he  destroys the  

boundary  a t  tha t  poin t ,  the  invest iga t ive  boundary  between 

the  SAPS invest igators  and the IP ID invest iga tors .   And then 

he asked for  reports ,  and you g ive those repor ts on  a regular  

basis .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    So the  context  in  which  th is  i s  used 

is ,  wel l ,  look a t  yourselves ,  you are  being to ld  by  pol i t i c ians 

what  to  do .   You know,  the  o ther  context  i s  what  Madam 

Ramagaga is  saying  which is  the  NPA is  no t  an is land .   I t  i s  20 

u l t imate ly accountable to  the people .   

ADV CHAUKE :    We are  st i l l ,  Chai r .   You have a  s i tua t ion  

where  many people have been k i l led .   I t  i s  apparent  that  IP ID 

does not  have capaci ty  to  invest igate  those pol ice  in  tha t ,  in  

th is  context .  
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ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    I t  i s  very ,  i t  i s  obvious.   So once you s i t  

there  as  a  responsib le pr inc ipal ,  and then you rea l ize  tha t  

these guys they ac tual ly  do not  have capaci ty  a t  a l l ,  and then 

there  are  these ones who have got  the  capaci ty  who can be 

jo ined together  to  do invest iga t ions  and the  l ike ,  tha t  i s  the  

obvious th ing to do .   

ADV NGCUKAITOBI SC :    Yes.   And tha t  can be done wi thout 

d ic ta t ing  the  …[ in tervenes] .  

ADV CHAUKE :    The opera t ional  …[ indist inc t ]  yes.  10 

ADV NGCUKAITOBI SC :    Of  the  invest iga t ion .   You s t i l l  

mainta in your  independence .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    But  what  he was doing,  I  mean,  

th is  i s  where  the  whole  th ing  somet imes loses sense .   He was 

not  te l l ing  the  NPA what  to  do .   He was get t ing  the  opera t ions 

of  the  IP ID and the SAPS to  work  in  sync.  

ADV CHAUKE :    Ja ,  in  fac t ,  the  Min is ter ,  wi th  re ference here 

is  the Min is ter  o f  Pol ice .   

ADV NGCUKAITOBI SC :    Yes .   20 

ADV CHAUKE :    Cal l ing the  IP ID and the  DPCI,  the Hawks,  

together  to  say,  look,  guys,  you mus t  go  and invest iga te  these 

th ings.   This  s i lo  tha t  th is  one is  get t ing ,  and tha t  we have  

now real ized that  as  IP ID,  there  is  no capaci ty .   I  need to  ge t  

the  DPCI to  jo in  you to invest iga te .   The DPCI,  that  i s  par t  o f  
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Cato  Manor,  because Cato  Manor  they are  a lso DPCI.   But  

you get  the  DPCI f rom another  province to  help  the  IP ID to  

invest iga te  the DPCI in   KZN.   In  essence, th is  i s  what has 

happened.   

ADV NGCUKAITOBI SC :    Yes.   And now on th is  i ssue around 

in ter ference wi th  the NPA, I  mean,  you at tended some 

meet ings there  wi th  the  Min is ter  or  d id  you a t tend meet ings 

wi th  the  Min ister?  

ADV CHAUKE :    I  a t tended the  meet ing  wi th  the  Min is ter  o f  

Just ice  wi th  Advocate  …[ indist inc t ]  she needed to  br ie f  the  10 

Min is ter  …[ intervenes] .  

ADV NGCUKAITOBI SC :    [ Ind is t inc t ]… [ cross- ta lk ing ] .    

ADV CHAUKE :    There  was a  quest ion  concern ing Par l iament  

as  wel l  to  say th is  i s  what  i s  happening and what  i s  the  NPA 

doing and whatever .   So the  Min ister  in  tha t  sense needed to  

unders tand what  i s  the case a l l  about .   And the only  way he 

can unders tand is  h im being br i e fed .    

ADV NGCUKAITOBI SC :    And tha t  was the  Min is ter  of  

Just ice? 

ADV CHAUKE :    Yes,  Mr  Je f f  Radebe.   20 

ADV NGCUKAITOBI SC :    Yes.   And then you d id  no t  a t tend 

meet ings wi th the  Min ister  o f  Pol ice ?  

ADV CHAUKE :    No.  

ADV NGCUKAITOBI SC :    Yes .   Now, under the  Const i tu t ion ,  

Sect ion 179,  is  the  NPA not  answerable  to  the Min is ter  o f  
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Jus t ice?  

ADV CHAUKE :    Indeed.    

ADV NGCUKAITOBI SC :    Yes .   

ADV CHAUKE :    And then even in  te rms of  the  NPA Act ,  

Sect ion  34,  I  th ink  the  Min is ter  o f  Just ice may f rom t ime to 

t ime ask repor ts  f rom the NDPP re la t ing  to  a  spe ci f i c  case 

where  there  are  concerns where  there  is  an  outcry  and  

…[ incomple te ] .  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    Yes.  10 

ADV NGCUKAITOBI SC :    I t  looks l i ke  someone has found 

the  sect ion  in  the  Const i tu t ion .   I  th ink  there  is  a  sect ion  tha t  

says the  Min is ter  exerc ises overa l l  responsib i l i ty .   Yes,  

Sect ion 179 (6) .   Do you have the  Const i tu t ion ?  

ADV CHAUKE :    I  have the  s imi lar  provis ion  in  the  NPA  Act  

which  wi l l  be Sect ion  33,  bu t  ja ,  Sect ion  …[intervenes] .  

ADV NGCUKAITOBI SC :    This  one is  Sect ion  179 (6) .   What  

does i t  say? 

ADV CHAUKE :    I  am there,  Chai r .  

ADV NGCUKAITOBI SC :    Yes,  what does i t  say?  20 

ADV CHAUKE :    - :  

 “The Cabinet  member  responsib le  for  

the  adminis t ra t ion  o f  jus t ice  must  

exerc ise f ina l  responsib i l i ty  over  the 

prosecut ing author i ty . ”  
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ADV NGCUKAITOBI SC :    And you say then you a lso  want to  

re fer  to  Sect ion  33 o f  the NPA Act ?   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Which says?  

ADV CHAUKE :    - :  

 “The min is ter  shal l  for  the  purpose o f  

Sect ion 179 of  the Const i tu t ion ,  th is  Act  

or  any o ther  law concern ing  the  

prosecut ing  author i ty  exerc ise  f ina l  

responsib i l i ty  over  the prosecut ing 10 

author i ty  in  accordance wi th  the 

provis ions o f  th is  Act .   To  enable  the  

Min is ter  to  exerc ise h is  f ina l  

responsib i l i ty  over  the prosecut ing 

author i ty  as  contempla ted under  Sect ion  

179 o f  the  Const i tu t ion ,  The Nat ional  

Di rec tor  shal l ,  a t  the  request  o f  the  

Min is ter ,  fu rn ish  the Min is ter  wi th  

in format ion or  a  repor t  wi th  regard  to  

any case,  matter ,  o r  subject  deal t  wi th  20 

by  the  Nat ional  Di rec tor  or  a  Di rec tor  in  

the exerc ise  o f  the i r  powers ;  the  

carry ing  out  of  the i r  du t ies and the  

per fo rmance o f  the i r  funct ions ;  p rovide  

the  Min ister  wi th  reasons fo r  any 
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decis ion  taken by a Di rec tor  in  the 

exerc ise  of  h is  or  her  powers ;  the  

carry ing  out  o f  h is  o r  her  du t ies or  the 

per fo rmance o f  h is  or  her  funct ions ;  

fu rn ish  the Min is ter  wi th  in fo rmat ion  

wi th  regard  to  the  prosecut ion pol icy  

re ferred  to  in  Sect ion  21 (1)(a) ;  fu rn ish 

the  Min is ter  wi th  in fo rmat ion  wi th  regard  

to  the  pol icy  d i rec t ives re fer red  to  in  

Sect ion 21 (1)(b) ;  submi t  the  repor ts  10 

contempla ted in  Sect ion 34 to  the  

Min is ter  and arrange meet ings between 

the  Min is ter  and members  o f  the  

prosecut ing author i ty . ”  

ADV NGCUKAITOBI SC :    Yes,  thank you.   So i t  seems 

expl ic i t  that  the  Min is ter  is  ent i t led  to  ask fo r  repor ts  i n  

re lat ion to  a  speci f i c  case.  

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    So i f  he  says,  I  want  a  repor t  on  

the  Cato Manor  case, i t  is  no t  as i f  you have an opt ion .   20 

Par l iament  has sa id  you must  g ive  the  repor t ,  o therwise  you 

wi l l  be  breaching your own s t atu tory  obl iga t ions.  

ADV CHAUKE :    Indeed.  The Min is ter 's  responsib i l i ty ,  i t  is  

de f ined in  the  Const i tu t ion and in  the  NPA Act .  

ADV NGCUKAITOBI SC :    Yes.  
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MS RAMAGAGA :    Jus t  to  conclude, a l i t t le  quest ion .   From 

where  Advocate  Chauke  had ended,  i t  expla i ns  the  reason 

why th is  meet ing and the  proposal  fo r  a jo in t  e f for t  to  t ry  to  

deal  wi th  th is  mat ter  that  was burn ing and that  had been 

outs tanding fo r  some t ime.   I t  says the  reason they came to  

see the ac t ing NDPP was tha t  they needed to  rope in  

prosecutors  to  handle the  matter  u rgent ly  and tha t  the 

prosecutors  seemingly  promised by ac t ing  DPP o f  KZN, 

Advocate  Molotswa,  was not  mater ia l is ing.   

ADV CHAUKE :    Yes.  10 

MS RAMAGAGA :    So tha t  i s  what  created the  need, 

accord ing  to  the  explanat ion  of  Advocate Mosing .  

ADV CHAUKE :    Yes.  

MS RAMAGAGA :    Do you agree wi th  th is  asser t ion?  

ADV CHAUKE :    I  agree to the  ex tent  I  have got  no veraci ty  

of  what Advocate Mosing is  saying ,  bu t  on the proper reading 

and unders tanding o f  what  was happening then, tha t  made a  

proper sense tha t  tha t  should  happen and be done as quick ly  

as  possib le  because there  was an outcry in  the  publ ic  there .   

This th ing  was in  the  f ron t  pages o f  the  Sunday Times and a l l  20 

tha t .  

MS RAMAGAGA :    And i t  i s  correct  that  the  ac t ing  Nat ional  

Di rec tor  o f  Publ ic  Prosecut ions re ferred  to  here in was 

Advocate  J iba .  

ADV CHAUKE :    Indeed.  
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MS RAMAGAGA :    Thank you.  

ADV NGCUKAITOBI SC :    Yes.   Sor ry,  when you say you 

cannot  vouch fo r  the  veraci ty ,  were  you not  aware  that  there 

was a  problem of  lack  o f  prosecutors eman at ing  f rom KZN in  

your ro le  as  coord ina tor?  

ADV CHAUKE :    A t  the t ime, I  am re ferr ing a t  the  t ime when 

there  were  d iscussions about  the  prosecutors  and what ,  

because I  was on ly  phoned to  say there  is  a  problem.   We 

need prosecutors ,  tha t  must…  

ADV NGCUKAIT OBI SC :    Oh,  I  see,  you came a f te r  these 10 

d iscussions.   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    I  see,  bu t  i t  was a lso  the  same 

explanat ion you got ,  why should Johannesburg go and assis t  

in  KZN?  

ADV CHAUKE :    Indeed.   

ADV NGCUKAITOBI SC :    Yes,  and what was the reason?  

ADV CHAUKE :    The prosecutors in  KZN,  most  o f  them, they  

have been, they have got ,  they might  have conf l i c t  o f  in te res t  

and impar t ia l i ty  because they have worked in  the  main  wi th  20 

the  o f f i cers o f  Cato Manor ,  bo th f rom the prosecutors  and the  

DPP's  o f f ice .  

ADV NGCUKAITOBI SC :    Yes,  I  mean,  bu t  what  we a lso  know 

from the evidence o f  Ms Shami la Wi l l iams is  tha t  these cases 

had been repor ted fo r  prosecut ion  as  ind iv iduated o f fences,  
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l ike  murder ,  to r tu re,  and a l l  o f  those,  s ince 2007, 2008,  2009,  

2010,  2011.   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    But  they were not  being  

prosecuted.   Instead, senior  prosecutors  in  Advocate Batohi 's  

of f i ce were  d iver t ing  them to inquests.   

ADV CHAUKE :    Inquests ,  yes.  

ADV NGCUKAITOBI SC :    And somet imes issuing  nol le  

prosequi  even a f ter  the  inquests.  

ADV CHAUKE :    Yes,  and Advocate  Batohi  as  the  DPP then 10 

would  have known about  a l l  these cases unt i l  2009 when she 

le f t .  

ADV NGCUKAITOBI SC :    Yes,  she would  have.   I  mean,  she  

gave evidence here  that  she was away fo r  10 years ,  and then 

she came back and she d iscovered th is .  

ADV CHAUKE :    Ai .  

ADV NGCUKAITOBI SC :    But  I  th ink tha t  was contradic ted  

by  the  fac ts .    

CHAIRPERSON :    What  was your  answer?   [Laughter ]  

ADV CHAUKE :    I  am saying  tha t  she was not  around th is  is  20 

mis leading,  because she was the  DPP from 2002 unt i l  2009.   

But  in  te rms o f  the  NPA record ,  she was actual ly  the  DPP 

from 2002 unt i l  2010.   

CHAIRPERSON :    Meaning most  of  these th ings happened 

whi le  she was in  of f i ce.  
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ADV CHAUKE :    In  o f f ice ,  in  KZN.  

CHAIRPERSON :    Yes.  

CHAIRPERSON :    Thank you.  

ADV NGCUKAITOBI SC :    Thank you.  Al l  r igh t ,  I  th ink  we 

have covered those.   Those were  the  quest ions f rom the  

bench.   Can we then go back to the  racketeer ing analys is  

conta ined in  the repor t?   We have deal t  wi th  212  and 213,  

and then in  214,  they say:  

“Racketeer ing  invest iga t ion  focusses on the  

ent i re  enterpr ise  ra ther  than ind iv idual  10 

par t ic ipants  in  speci f i c  cr iminal  ac ts ,  which 

appears was the focus in  th is  mat ter . ”    

Now,  how do you answer  th is?   They say,  wel l ,  y ou focused 

on the  ind iv idua ls .   You should  have focused on the  

enterpr ise.   I  mean,  somet imes I  do  not  unders tand what  tha t  

means i f  you look a t  the  case l i ke S v  Aiyer .  

ADV CHAUKE :    Ja,  bu t  for  you to ident i fy  an enterpr ise ,  you 

can ident i fy  i t  through ind iv iduals .  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    Yes.  20 

ADV NGCUKAITOBI SC :    Because the  enterpr ise  is  a  

co l lec t ion  o f  the ind iv iduals.  

ADV CHAUKE :    I t  is  a  co l lec t ion  of  var ious ind iv iduals .   At  

t imes,  an  enterpr ise  can be one,  depending on the  natur e and 

ef fects  of  a  par t i cu la r  case.  
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ADV NGCUKAITOBI SC :    So th is  i s  a lso  a  legal  misdi rec t ion .   

ADV CHAUKE :    Of  course.  

ADV NGCUKAITOBI SC :    Yes.   And then they say:  

“Consequent ly ,  there  were  no invest iga t ions 

to  de termine the nature ,  s t ruc ture ,  and 

scope of  the enterpr ise ,  as wel l  as the  

re lat ionships of  the  members  o f  the  

enterpr ise. ”  

Okay,  I  mean, I  know you have said there  is  a  misdi rec t ion  of  

law,  tha t  they th ink  tha t  an enterpr ise exists  in  an  abstrac t ,  10 

but  an enterpr ise is  a co l lec t ion o f  ind iv iduals .   But  they make 

a  d i f fe rent  cr i t i c ism,  i t  seems to  me,  tha t  there  was no 

invest iga t ion to determine the nature ,  s t ructure ,  and scope of  

the  enterpr ise,  as  wel l  as  the  re la t ionship .   I  would  imagine 

those are re la t ionships in tersect  among the opera to rs .   Who 

is  the  boss?  You know, who is  the guy tha t  h ides the  

f i rearms?  Who is  the  guy tha t  co l lec ts  the  bodies,  e t  ce tera?  

So you d id not ,  wel l ,  the  team did  not  invest igate  that .  

ADV CHAUKE :    But  what  was there  to  be  invest igated when  

we know tha t  i t  i s  Cato  Manor?   The boss o f  Cato  Manor  i s  a  20 

genera l ,  Johan Booysen.   What  fu r ther  were  you supposed to  

invest iga te?  

ADV NGCUKAITOBI SC :    I  mean, I  suppose they could say… 

I  suppose i t  i s  whether  they are opera t ing ,  because your poin t  

is  that  they are  a  fo rmal  uni t ,  but  they are  commi t t ing  cr imes.  
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ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    They are  a formal  lawfu l  un i t ,  but  

they are  commi t t ing  cr imes.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And so  to tha t  ex tent ,  and i t  i s  a l l  

common cause,  by  the way, tha t  they shot  people .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    The quest ion  is  whether  those 

shoot ings were  cr iminal  in  na ture  or  just i f ied .  

ADV CHAUKE :    Ja ,  whether  they were jus t i f ied or  not  10 

jus t i f ied .  

ADV NGCUKAITOBI SC :     Yes.   But  what  would  you,  you 

would  s t i l l  need to character ise  the  conduct .  

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    So there  would s t i l l  be  some work  

to  be  done to  character ise  i t .  

ADV CHAUKE :    Hence the  prosecutors  wi l l  have to  look at ,  

wel l ,  i t  i s  p redicate  o f fences,  a l l  the  k i l l ings ,  to  determine 

whether  there  is  a  par t i cu la r  fashion  or  a  par t icu lar  conduct .   

And then f rom there ,  de termine what  i s  the  purpose fo r  these 20 

k i l l ings.   Because that  a lso  is  cent ra l  to  see the  pat tern and 

the  mot ive  and what  i s  k i l l ing.   And that  i s  why,  in  th is  

ins tance, the  prosecut ion  invest igat ion ,  wi th  the invest iga t ion  

team, they were  able  to  de termine tha t  some is  mot ivated fo r  

monetary  and fo r  se l f -g ra t i f ica t ion  in  terms o f  who shoots  
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best  than who.  

ADV NGCUKAITOBI SC :    Yes,  I  wondered about tha t  

requi rement  of  a  mot ive ,  because i t  does not  appear  to  be  a  

requi rement  in  the def in i t ion .  

ADV CHAUKE :    Yes,  I  am saying  once you want  to  sat is fy  

yoursel f  about  the opera t ion  o f  an enterpr ise,  you look a t  a l l  

angles  and see what  could  be the  reason tha t  people  ac t  in  

th is  fashion,  in  th is  par t i cu la r  fashion.  

ADV NGCUKAITOBI SC :    Yes,  but  I  mean,  i f  you removed 

tha t  mot ive in  your  analys is ,  the  poin t  I  am making is  tha t  10 

under  the  Act ,  you s t i l l  have a racket .  

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    I f  you can sat is fy  a l l  o f  the  

e lements,  th is  idea tha t  there  must have been a  f inancia l  

reward ,  e t  ce tera ,  i s  not  actual ly  requi red  in  the  Act .  

ADV CHAUKE :    No,  no .  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    No,  no .  

ADV NGCUKAITOBI SC :    I t  just  happened inc identa l l y  tha t  

somet imes they were paid  by  the tax i  associat ion,  somet imes 20 

they paid themselves f rom the monies tha t  were col lec ted 

th rough the  in ternal  sys tems.   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And then somet imes,  as  Mr 

Danikas said ,  you know, they got  f reebies in  ho te ls  and 
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somet imes they took proper t ies o f  people  tha t  they k i l led .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Televis ion  se ts  and those th ings 

would  jus t  d isappear .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   Then they cont inue to say:  

“This  expla ins  the lack o f  ce l lu la r  phone  

evidence and an analys is  thereof  to  show a  

pat te rn o f  communica t ion  between the  

members .”    10 

What  do  you say to  th is ,  tha t  you cannot  show tha t  these  

members  were communicat ing?  

ADV CHAUKE :    I t  is  i r re levant .   Show what?  They are at  the  

scene together  and what  have you.   Why must  you prove tha t  

when they went  to  the  scene,  they phoned ea ch o ther?  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    I  mean,  i t  i s  the  lowest  mark  and remark that  

can be made by a  prosecutor  in  these c i rcumstances.  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Wel l ,  the  chal lenge is  tha t  they looked at  20 

the  Amer ican author i t i es ,  i s  i t  not?  

ADV CHAUKE :    Probably ,  tha t  is  what  the  misnomer  comes 

from.    

ADV NGCUKAITOBI SC :    Yes.   I  mean, I  suppose i f  you are 

deal ing  wi th  a  h idden enterpr ise,  a  drug car te l ,  you know,  and 



27 MARCH 2026  – DAY 45  

Page 188  o f  223  

you are  t ry ing  to  break i t ,  then maybe you can t ry  and t rap  

people  using  cel l  phone records,  bu t  what  you are  deal ing  

wi th  i s  a lawfu l  un i t ,  which is  commi t t ing  the  cr ime o f  

racketeer ing ,  bu t  i t  i s  us ing the  s ta te resources.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And as you say,  rhe tor ica l ly ,  how 

do they get  to  the  cr ime scene i f  they d id  not  communica te?  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    And there are 7 ,  10  pol ice  vehic les in  one 10 

scene.   You must  go and check how they cal led themselves,  

each other ,  for  them to  be in  tha t  scene.   Tha t  i s  

preposterous.  

ADV NGCUKAITOBI SC :    But  they a lso  say so themselves.   

I  mean,  i f  you look a t  the k i l l ing o f  Mr Magoje la Nd imande, 

Major  General  Booysen says,  I  go t  a  ca l l  f rom an in former ,  

and then I  ca l led  Mr  Ol iv ier .   So what  i s  there  to  be…?  

ADV CHAUKE :    And he was updat ing  them, as  to  say he is  

now from Free Sta te ,  he  is  en ter ing  KZN and a l l  sor t  o f  th ings.   

ADV NGCUKAITOBI SC :    Yes.  20 

ADV CHAUKE :    And why must you prove tha t  indeed he 

cal led h im?  

ADV NGCUKAITOBI SC :    Wel l ,  why should  you then go  and  

obta in  a ce l lu lar  phone records.  

ADV CHAUKE :    Cel lu lar  phone records to prove that  indeed 
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he  cal led h im?  

ADV NGCUKAITOBI SC :    When somebody says,  I  admi t  tha t  

I  ca l led  h im.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Ja .   Then i t  says:  

“This  could  have shown not  only  how they 

communica ted a t  s t ra tegic t imes before ,  

dur ing ,  or  af ter  the inc idents ,  but  a lso  thei r  

communica t ion  wi th  Booysen. ”    

I  mean, i t  i s  unclear  what th is  i s  about ,  because we have jus t  10 

spoken about  one inc ident  where  Major  General  Booysen 

h imsel f  admi ts that  he  is  the one who d id the  communica t ion  

and puts a l l  o f  them in  the  chain o f  communica t ion .  

ADV CHAUKE :    Now,  how does Mr Booysen get  in to a  scene  

af ter  the  shoot ing?  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    I f  he would not  have gone there ,  because he 

has been cal led .   Now you must prove tha t  Moster t  ca l led  

General  Booysen  to  come to  the scene.   

ADV NGCUKAITOBI SC :    Yes.   And we have a lso  got  20 

evidence here in  re lat ion to the  death  o f  Inkosi  Zondi ,  where  

Major  General  Booysen admi ts tha t  he  was the head o f  that  

invest iga t ion .   

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Having been asked by Mr  Ngid i ,  as  
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the  Provincia l  Commissioner ,  to  respond to  a concern ra ised  

by President  Zuma,  who had a b lood re la t ionship  wi th Inkosi  

Zondi .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    So i t  i s  unclear  why they are  asking  

fo r  communicat ion  when the  record is  fu l l  o f  the  

communica t ion .  

ADV CHAUKE :    No,  in  th is  ins tance,  Chai r ,  you do not  need 

communica t ion  because people  are  there ,  they are  at  work .   

They are  busy work ing,  they are together .   Why do you need 10 

to  prove tha t  they are  a t  work and they are  work ing  together?  

ADV NGCUKAITOBI SC :    Yes.  

ADV BALOYI-MERE SC :    But  a lso on the  same po int ,  i s  i t  

no t  that  Mr Danikas tes t i f ied tha t  every  member  had Major  

General  Booysen 's number and they would  ca l l  h im,  and 

Major  General  Booysen 's  ins t ruc t ion  was cal l  me at  any t ime 

and i f  you mess up,  I  wi l l  come and c lean i t  up ,  but  jus t  make 

sure  that  you cal l  me as soon as possib le .   That  is  p roof  

enough tha t  there  was communica t ion  between a l l  the 

members ,  no mat ter  how junior  they are wi th Major  General  20 

Booysen .  

ADV CHAUKE :    Yes,  Chai r .   I t  is  l ike  asking  me as a DPP 

and you say,  i t  must  be  invest iga ted that  I  communicate  wi th  

my fe l low prosecutors in  the  o f f ice .  

ADV NGCUKAITOBI SC :    Look,  I  mean,  I  suppose the  
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d i f ference is  th is ,  tha t  there  is  tha t  communica t ion  which  you 

would expect .   The quest ion  is  whether  th is  is  the 

communica t ion  fo r  the  purposes of  the  enterpr ise .   You see,  

because the  enterpr ise,  in  a sense,  is  here  is  a  deeper  

en terpr ise because i t  i s  an enterpr ise  tha t  i s  us ing the lawfu l  

resources o f  the  s ta te.   So the w hole  language,  wel l ,  le t  us 

go and k i l l  a  person because they are sought in  re lat ion to 

k i l l ing  o f  Inkosi  Zondi .  

ADV CHAUKE :    I  unders tand, Chai r ,  but  my poin t  being,  i f  

people  are  co l leagues,  they are  work ing together ,  why do you 10 

have to  prove tha t  they are  communica t ing?   

ADV NGCUKAITOBI SC :    Yes.   Yes,  no,  I  th ink i t  i s  obvious  

tha t  they have communicated.   That  is  why they are  a l l  there 

and tha t  is  why there  is  a  person wi th  a  gun and thereaf ter  

the  gun d isappears  and thereaf te r  the  car t r idges are  fo und.  

That  i s  c lear  tha t  they are  communica t ing .  

ADV CHAUKE :    My poin t ,  exact ly .  

ADV NGCUKAITOBI SC :    Ja .   Then the  next  cr i t i c ism a t  215 

is :  

“A racketeer ing  invest iga t ion  o f  an ongoing 20 

cr iminal  en terpr ise must de termine the  s ize  

and composi t ion  of  the g roup invo lved,  i ts  

associa tes,  i ts  past  ac ts ,  in tended cr iminal  

goals  and i ts  capaci ty  fo r  harm.   There  was 

no invest igat ion  in to  the  s ize  and 
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composi t ion  of  the  group tha t  const i tu ted  the  

cr iminal  enterpr ise,  bu t  s imply a focus on 

ind iv idual  par t i c ipants  engaging in  speci f i c  

cr iminal  ac ts. ”    

What  do  you say about  th is?  

ADV CHAUKE :    I t  is  a  b la tan t  l ie .   On the  evidence as we  

are s i t t ing  here ,  tha t  s tatement a lone, you can see i t  i s  a  

misrepresentat ion .    

ADV NGCUKAITOBI SC :    Yes.   I  mean,  yes,  we heard f rom 

Mr  Maema who made i t  c lear  that  they spent  a  long t ime try ing  10 

to  f igure  out  the  scope and s ize.  

ADV CHAUKE :    And the  descr ip t ion  of  the  enterpr ise  is  there  

in  the  ind ic tment .   

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    So fo r  a  fe l low prosecutor  to  come up wi th  

th is  k ind  o f  a  s ta tement  i s  very ,  very  un fa i r  and unfor tunate .  

ADV NGCUKAITOBI SC :    Yes.   Then they say:  

“As a  resul t ,  the  invest iga t ion  is  unable  to  

provide  a  proper  analys is  of  exact ly  how 

many cases th is  group invest iga ted over  a  20 

per iod  of  four  years ,  i ts  outcomes and why 

there  was a focus on 23 dockets ,  n ine in  

2008,  seven in  2009,  th ree in  2010 and two 

in  20 ,  o f  which four  dockets were  regis tered 

in  2011.”   



27 MARCH 2026  – DAY 45  

Page 193  o f  223  

So they say,  wel l ,  you cannot  expla in  th is .   I  mean,  what  do  

you say to  tha t?  

ADV CHAUKE :    What  i s  i t  tha t  must be expla ined?  Because 

i f  you have got  hundreds of  dockets and where you are able  

to  prove your  case is  23 ,  what  i s  wrong wi th  tha t?   So because 

there  are hundreds o f  dockets ,  you must jus t  prosecute  a l l  o f  

them? 

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    I t  cannot be,  i t  does not  work  that  way.  

ADV NGCUKAITOBI SC :    Yes,  bu t  I  mean, i s  i t  no t  fac tual ly  10 

inaccurate  tha t  there  was no explanat ion?  Because in  th is  

enqui ry ,  we had Mr Maema who provided an explanat ion how 

they whi t t led down the  dockets f rom 52 to u l t imate ly  23.   But  

at  the  same t ime,  they d id  no t  abandon the  remainder.   They 

s t i l l  asked Capta in Mangena to  cont inue work ing  on them.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And as a  consequence,  Capta in  

Mangena had 10 more  dockets  than those tha t  were  in  the  

ind ic tment .  

ADV CHAUKE :    Yes.   Which u l t imate ly ,  i f  the prosecut ion  20 

would  have proceeded,  the  ind ic tment  would  have been  

amended to inc lude those o ther  inc idences.  

ADV NGCUKAITOBI SC :    Yes.   And they say:  

“ I f  the  reason for  the  exis tence of  the  

cr iminal  en terpr ise was to obta in monetary  
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ga in or  p ro f i ts  through racketeer ing  

ac t iv i t ies ,  the  decl ine  in  the  racketeer ing  

ac t iv i t ies  is  pecul iar . ”    

Now,  tha t  is  because thei r  v iew is  tha t  these act iv i t ies  were  

at  the i r  zeni th  in  2008 and decl ined by 2011,  s tar t ing at  n ine,  

u l t imate ly being  four  in  2011.  

ADV CHAUKE :    But  tha t  i s  i r re levant .   I t  i s  h ighly ,  h ighly 

i r re levant .   Whether  they s topped or  i t  was s t i l l  cont inu ing  or  

i t  was subsid ing ,  i t  i s  nei ther  here  nor  there .  

ADV NGCUKAITOBI SC :    Yes.   I t  is  unclear  why there  is  a  10 

compla in t  tha t  there  are  fewer  acts  in  2011.   Because i t  could  

a lso  be an assessment  o f  the  evidence,  tha t  we can only  

prove two in  2011.  

ADV CHAUKE :    Of  course.  

ADV NGCUKAITOBI SC :    Yes.   But  they are  ta lk ing  about 

th is  th ing  about  the  monetary  gain .   They say,  wel l ,  i f  the  

purpose of  the enterpr ise  is  monetary gain ,  why are  they no 

longer t ry ing to  get  money in  2011?  I  th ink  tha t  i s  what they 

are  asking .  

ADV CHAUKE :    Which  wi l l  be  unfor tunate  because ins tead 20 

of  accept ing tha t  people  had had enough o f  k i l l ing  o thers,  

they decided now we are  no longer  going  to  k i l l .   Why do you 

want to  make a meal  ou t  o f  tha t ,  tha t  they should not  have 

s topped k i l l ing ,  they should  have cont inued k i l l i ng?  Be cause 

tha t  sentence,  tha t  i s  what  i t  i s  suggest ing .  
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ADV NGCUKAITOBI SC :    Yes,  I  mean,  the decl ine  in  the  

racketeer ing  act iv i t ies  is  pecul iar .   But  I  am not  sure  what  

th is  means because there  could be a  decl ine  in  the  ac t iv i ty  

or  there could s imply be no d ecl ine in  the ac t iv i ty .   But  your  

own judgment  i s  tha t  there  are only  two tha t  a re  prosecutable .   

And that  i s  why Capta in  Mangena was cont inu ing  to  

invest iga te .   

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    And tha t  number could  have gone 

up.  10 

ADV CHAUKE :    Indeed,  Chai r .  

ADV NGCUKAITOBI SC :    Yes.  

ADV BALOYI -MERE SC :    Sor ry,  bu t  then le t  us  say there  

were no dockets  regis tered in  2011, which would maybe 

t ransla te  in to  the  ac t iv i t ies  o f  the  enterpr ise  having  s topped.  

What  would be the e f fec t  o f  tha t?  Would  i t  mean tha t  you 

s top  invest iga t ing  and you c lose your  books and go home 

because now they have s topped k i l l ing  people?  

ADV CHAUKE :    The essence of  what  i s  being  conveyed here,  

tha t  i s  what i t  means.  And which I  am saying is  un tenable .   20 

I t  i s  very  un for tunate  that  you are saying o f fences have been 

commi t ted ,  because they are  no longer  commi t t ing  the  

of fence, they have s topped, then you cannot prosecute them 

for  the  of fences tha t  they have commi t ted.   In  essence, tha t  

is  what i t  means.  
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ADV NGCUKAITOBI SC :    Then i t  says:  

“A cr iminal  enterpr ise does not  necessar i l y  

end when one or  more  o f  the  par t i c ipants are  

prosecuted ,  s ince they are  mot iva ted by  the  

monetary  gain or  pro f i ts . ”    

Ja ,  th is  I  found one of  the  most b izar re  s ta tements .  

ADV CHAUKE :    The lesser  sa id about tha t  s tatement ,  the  

bet te r ,  Chai r .  

ADV NGCUKAITOBI SC :    Because once you prosecute  one 

of  the gang members ,  then natura l  tendency is  for  the  10 

enterpr ise to  decl ine  because i t  has f ina l ly  been broken.  

ADV CHAUKE :    I t  i s  very  un for tunate .    

ADV NGCUKAITOBI SC :    Yes.   Then i t  says:  

“The fa i lu re to  proper ly  invest igate  the  s ize  

and composi t ion of  the  group invo lved and 

i ts  associa te exp la ins the  lack o f  charges 

agains t  the  Stanger  Taxi  Associa t ion  tha t  

a l legedly  en tered in to  a  cor rupt  re la t ionship  

wi th  the  members  o f  the  SVC,  Durban 

Organised Cr ime.”    20 

Now,  you know,  many years  ago,  Mr  Jackie  Se lebi  was 

charged by the NPA and there  was an outcry  about  why the  

people  tha t  cor rupted h im we re  not  charged.   And the  NPA 

said  to  the  publ ic ,  wel l ,  we have to s top cor rupt ion ins ide  the  

government  f i rs t .  
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ADV CHAUKE :    That  i s  what  was out  there  in  the  publ ic ,  tha t  

in  o rder  to  s top  the  corruptors ,  you need to  ge t  the ,  they cal l  

i t  the  b ig  f i sh .  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    But  th is  reminded me of  tha t  

inc ident  tha t  the  NPA decided i t  has to  stop cor rupt ion  wi th in  

the  pol ice .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And now i t  i s  being  cr i t i c ised fo r  10 

not  charg ing  the  members  of  Stanger  Taxi  Associa t ion.  

ADV CHAUKE :    And you need to  ask charg ing  them for  what?  

ADV NGCUKAITOBI SC :    That  i s  what  they say,  because 

they entered in to  a  corrupt  re lat ionship  wi th  the  pol ice ,  they 

were col lec t ing  the  bags o f  money and p aying the  pol ice ,  

which  is  cor rupt ion under  PRECA.  

ADV CHAUKE :    But  fo r  you to  be  able  to  prove that  they 

gave the  money,  you needed them to  tes t i fy  tha t  they gave 

the  money.   Now,  i f  you charge them, i f  you charge them, how 

are  you going to  prove tha t  mo ney was g iven?  20 

ADV NGCUKAITOBI SC :    And they were  your  wi tnesses.   

Wel l ,  they were  the s tate 's  wi tnesses.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   Yes,  I  see your  poin t .   Yes.    

CHAIRPERSON :    I  beg your  pardon on tha t  poin t .   But  i f  you 
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charge them, and you subsequent ly  decide  to  u t i l ise  sect ion  

204 and use them as the  wi tnesses to prove the  very  point  

tha t  you are making,  that  i s  s t i l l  possib le.   So you can st i l l  

charge them.  

ADV CHAUKE :    Yes,  what  happened wi th  those k ind  o f  

wi tnesses,  Chai r ,  i t  i s  once i t  takes the wi tness s tand,  you 

in form the Cour t  tha t  th is  wi tness is  going  to  tes t i fy  about  

inc ident which ,  i f  the  Court  is  no t  sa t is f ied ,  they might  be  

prosecuted fo r  that .   Because for  a  person to  say,  I  gave the 

money to  the  pol ice  to  go  and k i l l  my r iva l ,  tha t  i s  an  o f fence 10 

in  i tse l f .   So in  a l l  ins tances o f  these wi tnesses,  when they 

were  supposed to  tes t i fy ,  tha t  precaut ion  would  a lways have 

to  be  taken by the  prosecut ion .  

CHAIRPERSON :    Yes,  bu t  I  am say ing  tha t  as you answered  

counsel ,  you can s t i l l  charge them.  

ADV CHAUKE :    Yes.  

CHAIRPERSON :    And use them as the  sect ion  204 w i tness.  

ADV CHAUKE :    Yes.  

CHAIRPERSON :    To  prove the very  poin t .  

ADV CHAUKE :    Indeed,  Chai r .  20 

CHAIRPERSON :    Correct?  

ADV CHAUKE :    Cor rec t ,  Chai r .  

ADV NGCUKAITOBI SC :    Yes,  so  in  o ther  words,  there was 

no decis ion  not  to  charge them.  The opt ions were  open.  

ADV CHAUKE :    Yes,  the opt ions are open.   You charge them 
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now or  you make them wi tnesses,  depending on what  they 

tes t i fy ,  you wi l l  take i t  f rom there .   I t  i s  a  s trategic 

assessment ,  whatever  tha t  the  prosecut ion  team has to 

unders tand tha t  they wi l l  be making.  

ADV NGCUKAITOBI SC :    I  unders tand.  You know,  the  odd 

th ing about th is  is  that  i f  you look a t  the two cr i t i ca l  wi tnesses 

tha t  came f rom Stanger ,  Mr Dlondlo and Mr  Mathonsi ,  they 

were actual ly  murdered as soon as i t  leaked tha t  they were  

wi tnesses.  

ADV CHAUKE :    Yes.  10 

ADV NGCUKAITOBI SC :    You know,  and then when there  is  

a re ference e lsewhere  in  the repor t  about the  fac t  that  they 

were k i l led ,  you know, and in  the  context  o f  the hearsay,  we 

looked a t  tha t  ear l ier  today.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And then now there  is  a whole  th ing  

where  you should  have charged them, but  they were  k i l led .  

ADV CHAUKE :    Of course,  they were not  fo r tunate l i ke 

Danikas who could go.  

ADV NGCUKAITOBI SC :    Who could escape.   20 

ADV CHAUKE :    Who could  escape.  

ADV NGCUKAITOBI SC :    Yes,  they l i ved among the  b lack  

people  of  KZN.  

ADV CHAUKE :    The fear  o f  Danikas is  real .  

ADV NGCUKAITOBI SC :    Yes.  
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ADV CHAUKE :    Because you have got  ins tances where  those 

who have been ident i f ied as  wi tnesses have actua l ly  been 

k i l led .   And the  reasoning o f  the  prosecut ion  team, as  Maema 

indicated,  no t  to  ident i fy  Danikas as a wi tness.   I t  comes f rom 

that  par t i cu lar  k ind o f  a  scenar io.  

CHAIRPERSON :    Yes.  

ADV BALOYI-MERE SC :    Sor ry .   Advocate  Chauke,  you,  

dur ing these invest iga t ions,  you were the  coord ina tor  o f  the  

prosecut ing team.  

ADV CHAUKE :    Yes.  10 

CHAIRPERSON :    Can you expla in  to  us ,  because there is  a 

repeated s ta tement  tha t  the i nvest iga t ing  team fa i led to 

proper ly  invest igate  the  s ize  and composi t ion  of  the  group 

involved.   And i ts  associa tes .   So,  which  then expla ins  tha t  

you could  not  charge other  people .   For  example,  the  Stanger  

Taxi  Associa t ion  or  what .   Is  i t  t rue  that  you fa i led  or  the  

prosecut ion  team fa i led  to  proper ly  invest igate  the  s ize  and 

the  composi t ion  o f  the group?  

ADV CHAUKE :    From the prosecut ion  team's  reports  and 

f rom how I  see them having deal t  wi th  the mat ter ,  i t  is  un fa i r  20 

to  say tha t  they d id  no t  proper ly  consider  th is .   Even when 

we would have had Advocate  Maema's tes t imony,  he 

ind icated the  process tha t  they have undertaken and to  the  

length  for  them to be able to  sa t is fy  themselves tha t  th is  is  

the  way to  go .  
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ADV BALOYI-MERE SC :    Thank you.  

ADV NGCUKAIT OBI SC :    Yes.   But  the quest ion is  whether  

they invest igated the  s ize  o f  the  enterpr ise .   I  mean…  

ADV CHAUKE :    Yes,  tha t  is  why they were able  to  ident i fy .  

ADV NGCUKAITOBI SC :    Yes,  ja .  

ADV CHAUKE :    The reason why they were  able  to  ident i fy  

who is  supposed to  be  charged in  terms o f  POCA, who is  

supposed to  be  the  predica te  o f ,  i t  i s  because you do the  

invest iga t ion  and decide  who is  in ,  who is  ou t .  

ADV NGCUKAITOBI SC :    Yes.   That  i s  ca l led  s ize .  10 

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   Then 216:  

“ Invest iga t ions o f  th is  na ture  ord inar i l y  

employ in formants and conf ident ia l  sources,  

f inancia l  invest iga t ions,  moni to r ing o f  

e lec tronic  communica t ion  and sect ion  252A 

opera t ions,  especia l l y  i f  the  a l legat ion  is  

tha t  the  cr iminal  en terpr ise can be h i red  to  

k i l l  for  monetary  benef i ts .   I t  appears  that  

none o f  these invest iga t ive techniques was 20 

employed and would  expla in  why there  are  

no money launder ing  charges. ”  

So they say there  are  cer ta in  techniques tha t  are  genera l ly  

used,  bu t  they have not  been used an d you d id  no t  charge 

them for  money launder ing .  
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ADV CHAUKE :    But  i t  i s  i r re levant .   And the fac t  o f  th is  

par t icu lar  case,  a l l  tha t  appears  in  that  paragraph is  

i r re levant .  

ADV NGCUKAITOBI SC :    And 217:  

“ I t  appears  tha t  dur ing  the  arrests  of  the  

accused,  searches and seizures of  the i r  

homes were  conducted.   There is  no  

ind icat ion tha t  there  were any searches,  

se izures a t  the  o f f i ces  o f  the  accused, in  

par t icu lar  to  search fo r  documents ,  10 

opera t ional  p lans,  meet ing  minutes,  and any 

other  re levant  in fo rmat ion  on thei r  

computers .   I t  appears  that  the  pol ice  se ized 

severa l  i tems when they ar res ted the  

accused a t  the i r  homes, such as computer  

d iscs ,  p r in ters ,  ce l lu lar  phones.   I t  i s  not  

c lear  what ,  i f  the  i tems were invest iga ted,  

and i f  indeed,  to  what  a re  the  ou tcomes.”  

ADV CHAUKE :    The draf ter  o f  th is  paragraph d id  no t  read 

the  dockets  and the  l i ke .   There  is  no ,  when was the  searches 20 

and seizures done?  I  mean,  we are  s i t t ing  here,  we have got  

the  record  here .   Where  do you f ind  that  the  Cato  Manor  

invest iga tors  were  searched?  So tha t  i s  wr i t ten  by  somebody 

who obviously would  not  have read the  ac tual  metr ics o f  the  

case and the  dockets .  
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ADV NGCUKAITOBI SC :    Yes.   But  i t  is  a lso  unclear  what  i s  

the re levance.   Why would you, when you have got  a l l  o f  these 

dockets ,  why wou ld you then go in to  a  search and se izure in  

the  o f f i ce?  

ADV CHAUKE :    Searching what?   Because the  f i rearms tha t  

they were  using,  the  s tate  f i rearms and they have them 

of f i c ia l l y .   So we are  going to  search fo r  what?   That  the  

money tha t  would  have been paid,  you are  going to  ge t  i t  in  

h is  house or…?  

ADV NGCUKAITOBI SC :    Yes.  10 

ADV CHAUKE :    And then there  is  the  money launder ing 

th ings and then the cel lu lar  phones and the l i ke .   What i s  the 

re levance of  tha t?   I t  is  i r re levant .  

ADV NGCUKAITOBI SC :    But  why would  you charge them for  

money launder ing?  You have got  racketeer ing.   That i s  the 

charge you have decided to  press and you have got  the 

a l ternat ives,  which are  the  predicate o f fences.  

ADV CHAUKE :    But  we have got  no evidence o f  money 

launder ing .   Why must  we charge people  fo r  money  

launder ing  when we do not  have evidence o f  money 20 

launder ing?  

ADV NGCUKAITOBI SC :    Yes,  qui te .   And then there  are  

a lso three paragraphs tha t  deal  wi th  the predica tes .   The f i rs t  

one,  i t  says:  

“There  is  a lack  o f  objec t ive  eyewi tness  
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accounts  o f  inc idents .   The prosecut ion  team 

places re l iance on s tatements  made by the  

persons charged.   I t  appears tha t  the pol ice 

and/or  IPID/ ICD made very  l i t t le  a t tempt  to  

f ind wi tnesses tha t  saw the inc idents  

happen.”    

Why do you say to th is?   Is  th is  ac tual ly  fac tual ly  t rue?  

ADV CHAUKE :    I t  i s  no t  t rue .  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    The dra f ter  o f  tha t  paragraph d id  not  wr i te  10 

the  sta tements  and the  evidence.  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    You cannot  charge the  accused because o f  

what  the  accused says.   I  mean,  I  am s i t t ing here  as  a  

prosecutor  and as a  prosecutor  who wro te  th is  s ta tement ,  I  

ge t  embarrassed mysel f .  

ADV NGCUKAITOBI SC :    Yes,  bu t  I  mean, we went  through 

th is .   There  are jus t  so  m any eyewi tness accounts.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Tru ly  as tonish ing tha t  they would  20 

say something  l i ke th is .  

ADV CHAUKE :    Indeed.   

ADV NGCUKAITOBI SC :    And then 219:  

“ In  a l l  o f  these dockets ,  no  ident i f i ca t ion  

parades were  held. ”  
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Why would  you do an ident i f i cat ion  parade?  

ADV CHAUKE :    The person says I  was there,  I  am the  

shooter .   Why must he be ident i f ied?  

ADV NGCUKAITOBI SC :    Yes.    

“ In  counts 3  to  7 ,  the g i r l f r iend o f  the  

deceased a l leged tha t  she was assaul ted by  

a whi te  male.   The absurd i ty  now is  that  a l l  

o f  the  accused,  Moster t ,  Naidoo,  Makanya,  

Obach and Eva,  a re  charged wi th  the  assaul t  

o f  her ,  whi ls t  Eva was not  even in  the 10 

house. ”  

So somebody says I  was assaul ted  by  a  whi te  man,  you 

cannot  work  out  who i t  is ,  so  you charge th r ee wh i te  men.   

Then they say,  wel l ,  tha t  is  a problem.  

ADV CHAUKE :    Wel l ,  tha t  is  un for tunate  as  wel l .  

ADV NGCUKAITOBI SC :    Then:  

“ In  Melmoth ,  two wi tnesses a l leged tha t  they 

were  assaul ted  by  the  pol ice.   They were  

only  taken to  a doctor  for  a  medical  repor t  in  

2012,  which  means tha t  the  repor t  would  be 20 

of  no  value  in  a  t r ia l .   No ident i f i ca t ion  

parades were  held,  and a l l  the  accuse d were  

a lso  charged for  the  assaul t  o f  the  

wi tnesses,  despi te  the  fac t  tha t  there  is  

ev idence that  more than 30 o f f icers  were  on  
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the  scene. ”    

So,  what  i s  the problem?  

ADV CHAUKE :    What i s  the problem?  That you charge 23,  

you d id  no t  charge 30.   What  is  the  problem? 

ADV NGCUKAITOBI SC :    Yes.   Now, you would  be p leased 

to  know tha t  th is  i s  a l l  o f  the  qual i ta t ive  analys is  o f  th is  

repor t .   That  i s  what  i t  u l t imate ly boi ls  down to .  

ADV CHAUKE :    Yes.   L ike I  ind ica ted,  Chai r ,  i t  is  a t  the t ime 

when i t  came out  and I  was served wi th  a  copy,  when I  

requested i t  then f rom Advocate  de Kock,  these are  some o f  10 

the  th ings tha t  I  spoke to  h im about .  

ADV NGCUKAITOBI SC :    Yes,  and th is  i s  a l l  tha t  Advocate  

Batohi  read and re l ied  upon.  

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Yes,  wou ld  you descr ibe  th is  work  

as  actual ly  shoddy and embarrassing?  

ADV CHAUKE :    I  would not  say so ,  bu t  I  hear  you,  Chai r .  

ADV NGCUKAITOBI SC :    Yes,  a l l  r igh t .   Thank you.  Madam 

Chai r ,  I  took a lo t  longer  on th is  repor t ,  which I  thought was 

going to  be  a  short  journey.   I  have now exhausted a l l  o f  my  20 

t ime.  So,  I  s t i l l  need to  deal  wi th  these documents o f  Mdlu l i .   

So,  I  wonder  whether  there  is  s t i l l  any energy le f t  for  ton igh t .   

May I  ask Advocate  Mohlamonyane, who a l ready was keen to  

break more  than an hour  ago.  

CHAIRPERSON :    Do not  wor ry about  Advocate  
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Mohlamonyane,  Counsel .   I  thought  tha t  you wi l l  take  these 

poin ts  to  the i r  log ica l  conclusion  and look at  the  

recommendat ion ,  at  least  fo r  complet ion.   

ADV NGCUKAITOBI SC :    Oh, yes.  

CHAIRPERSON :    The exerc ise  tha t  you have embarked 

upon.  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .   Le t  me 

take the inv i ta t ion.   Thank you.   Yes.   Do you have page 95 

of  the  repor t ,  sect ion  F,  under  the  heading 

Recommendat ions?  10 

ADV CHAUKE :    I  do ,  Chai r .   

ADV NGCUKAITOBI SC :    Yes.   Now, i t  says:  

“The fo l lowing recommendat ions are made:  

1.  The racketeer ing  author isat ions issued 

in  te rms of  sect ion  2(4)  in  terms of  

POCA by the  ac t ing  NDPP Advocate ,  

J iba  on 14 August ,  2012,  is  inval id . ”    

Now,  was there  a  need for  th is  declara t ion  to  be  made?  

Because th is  had a l ready been done by a  Judge?  

ADV CHAUKE :    Not  a t  a l l .   Not  at  a l l .   And tha t  i s  my gr ipe  20 

about  th is ,  tha t  you are  supposed to  rev iew a  decis ion ,  you 

are  looking  a t  the  decis ion  as  a t  2016 about  the  case tha t  i s  

decided by Sean Abrahams.   Why go back to  J iba i f  there is  

no  other  mot ive  o ther  than what i s  sa id  to  be  here?  

ADV NGCUKAITOBI SC :    And then 2 :  
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2 .  “The racketeer ing  author isa t ion  issued 

under  sect ion  2(4)  of  POCA by advocate 

Sean Abrahams on 16 February,  2016 is  

inval id . ”  

ADV CHAUKE :    How can a  prosecutor  pronounce that?   

ADV NGCUKAITOBI SC :    Yes,  that  i s  what I  wanted to  ask 

you.   

ADV CHAUKE :    A  s ta tement  i ssued is  inval id .   How is  that  

possib le?  

ADV NGCUKAITOBI SC :    Who is  ent i t led  under  sect ion  172 10 

of  the  Const i tu t ion  to  pronounce the  val id i ty  o f  adminis t ra t i ve  

ac ts?  

ADV CHAUKE :    I t  i s  the  Cour t .    

ADV NGCUKAITOBI SC :    Yes.   And then…  

ADV CHAUKE :    What  i s  happening here ,  Chai r ,  is  th is  case 

was,  th is  mat ter  was a t  the  review in  f ron t  o f  the  Court .   Now,  

what  tha t  s ta tement  says,  i t  has taken,  i t  has usurped the  

work  o f  the  Cour t  and subst i tu ted  i tse l f .  

ADV NGCUKAITOBI SC :    Yes,  wel l ,  there  was a  rev iew at  

the  t ime,  which was,  I  th ink ,  accord ing to the evidence,  20 

scheduled for  hear ing in  May o f  2019.  

ADV CHAUKE :    Yes,  where  Advocate  Epste in ,  SC,  was going 

to  argue represent ing  the  s tate .  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    And tha t  i s  the Cour t  tha t  was going to say 
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whether  i t  i s  va l id  o r  inval id .  

ADV NGCUKAITOBI SC :    Yes,  and then Advocate  Batohi  

then said ,  look,  I  have got  my own panel ,  jus t  wi thdraw in 

court ,  I  wi l l  deal  wi th  i t  in te rnal ly .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    But  your  poin t  i s  that  a dec larat ion  

of  inval id i ty  could  not  be  made by th is  panel  o f  four .   

ADV CHAUKE :    No.  

ADV NGCUKAITOBI SC :    Or panel  of  two.  

ADV CHAUKE :    No,  no t  even the  NDPP i tse l f .  10 

ADV NGCUKAITOBI SC :    Yes,  because her  powers  are  

conf ined to  sect ion 179.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :     

3 .  “That  p rosecut ion  ins t i tu ted  agains t  a l l  

the  accused on the  racketeer ing 

charges,  based on the  author isa t ions 

issued by the  ac t ing  NDPP N J iba ,  and 

the  NDPP S Abrahams,  as  se t  ou t  

above,  should  be wi thdrawn.”  20 

ADV CHAUKE :    Again ,  Chai r ,  ask  yoursel f ,  what  i s  the  

re levance o f  ac t ing NDPP Jiba  there,  when, in  fac t ,  the  case 

tha t  was on the ro l l ,  which was being considered there ,  was 

the one author ised by Abrahams.   And as in  2019,  J iba 's  

th ings had fa l len  by  the  wayside in  2014 a l ready.   
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ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    I  th ink i t  was f ive years thereaf ter .   Now you 

must ask  yoursel f  what i s  th is  appet i te  o f  J iba  there .  

ADV NGCUKAITOBI SC :    Yes.   But ,  I  mean,  to  say 

. . . [ in tervenes]  

ADV CHAUKE :    Sor ry,  o f  Advocate J iba .  

ADV NGCUKAITOBI SC :    Yes,  bu t  to  say tha t  a l l  o f  the 

charges agains t  a l l  o f  the  accused,  wi thout  analys ing  the  

case agains t  each o f  the accused,  I  mean,  you have th is  th ing  

about  Mr  Paul  Moster t ,  who has 13 murder  charges.  10 

ADV CHAUKE :    The qual i f i ca t ion of  tha t  i s  the  second 

paragraph,  Chai r ,  tha t  they say:  

“The Di rec to r  of  Publ ic  Prosecut ion ,  

KwaZulu  Nata l ,  should  be in  compl iance wi th  

the prosecut ion pol icy ,  rev iew the evidence 

in  respect  of  the  remain ing  charges 

pre ferred  agains t  the accused,  and decide  

whether  or  no t  to  prosecute the  prosecut ion 

agains t  the ind iv idua l  accused named in  

those charges.”  20 

ADV NGCUKAITOBI SC :    I  unders tand tha t ,  bu t  I  am ta lk ing  

about  racketeer ing,  which requi res  the existence o f  p redica te 

of fences.   I  am saying as par t  and parcel  o f  racketeer ing  

charges against  Mr Moster t  are 13 murder charges,  wh ich  are  

predica te  charges.  
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ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And then you make a  b lanket 

s ta tement ,  l ike  paragraph three,  tha t  everyth ing  agains t  

everyone must be wi thdrawn,  wi thout any analys is  of  the  case 

agains t  each ind iv idual .  

ADV CHAUKE :    Very  unfor tunate .  

ADV NGCUKAITOBI SC :    Yes.   And then the  DPP, which is  

the  point  you were making,  of  KwaZulu Nata l .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now,  we spoke wi th  another  10 

wi tness about  the  DPP.   I  jus t  want to  know i f  you had any 

knowledge about  the  a l legat ions of  a  conf l i c t  o f  in teres t  

re lat ing to  her .  

ADV CHAUKE :    I  came to know them long a f ter  these 

decis ions were  made, ma 'am that  I  came to know tha t  she 

was somehow marr ied  to  one o f  the  pol ice  o f f i cers  of  Cato  

Manor  Organised Cr ime in  KZN.  I  was not  aware .  

ADV NGCUKAITOBI SC :    Yes,  but  we a lso  know now tha t  

she was the  prosecutor  assigned,  speci f ica l l y  in  the  case of  

Mr  Mhlongo.  20 

ADV CHAUKE :    Yes,  f rom what  Mr Mhlongo  tes t i f ied,  yes.  

ADV NGCUKAITOBI SC :    Yes,  and tha t  case ac tual ly  a lso  

emanates f rom the same set  o f  fac ts  as  we are  deal ing  wi th  

here .  

ADV CHAUKE :    Indeed.  
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ADV NGCUKAITOBI SC :    Yes,  and there she was cr i t ic ised 

fo r  making a  fa lse  inser t ion  on an a f f idavi t  by  a  Judge.  

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    Yes,  and were  you aware of  any 

d isc losures tha t  were  made by her  in  re la t ion  to  exerc is ing  

the  author i ty  to  wi thdraw these charges?  

ADV CHAUKE :    No.  

ADV NGCUKAITOBI SC :    Yes,  bu t  we a lso  know tha t  she is  

the  person that  had a  conversat ion  wi th  the  Nat ion al  Di rec tor  

of  Publ ic  Prosecut ions whi le  she was g iv ing evidence in  10 

cross-examinat ion.  

ADV CHAUKE :    I  be l ieve  so .   That  i s  what  Advocate Shami la  

Batohi  ind ica ted to  the Panel ,  tha t  she had spoken wi th  the  

DPP o f  KZN because a f te r  Advocate Noko was t ransfe r red to  

DPP Nor th  West ,  she became the  ac t ing  DPP of  KZN,  

replacing  Noko.  

ADV NGCUKAITOBI SC :    So she is  the  person who must  now 

review the  evidence in  respect  o f  the  remain ing  charges 

pre ferred  agains t  the  accused and decide  whether  or  not  to  

proceed wi th  the  prosecut ion agains t  the  ind iv idual  accused 20 

named in  those charges.   Now, tha t  re la tes now to the  

ind iv idual  o f fences.   And we know here  that  except  for  the  

Kwasi  Ndlovu case,  everyth ing  e lse  was wi thdrawn.    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Inc luding  the  13 murder  charges  
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agains t  Mr  Moster t .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And then a  copy o f  the  

memorandum wi l l  be  provided to the DPP in  KZN.  

CHAIRPERSON :    The e f fec t  o f  th is  wi thdrawals ,  means that  

none o f  the v ic t ims concerned have h ad any c losure .  

ADV CHAUKE :    Indeed,  Chai r ,  that  i s  how I  unders tand i t ,  

f rom where  I  am s i t t ing.  

CHAIRPERSON :    In  your  own words,  what  does i t  say about 

the  ro le  o f  the  NPA?  10 

ADV CHAUKE :    The NPA fa i led  the v ic t ims and the  people 

of  South  Afr ica a t  la rg e in  respect  of  th is  speci f ic  mat ter .  

CHAIRPERSON :    But  would  you say tha t  that  should  not  

real ly  be the  end of  the mat ter  because wi thdrawal  does not  

necessar i ly  mean tha t  such charges cannot  be  re ins ta ted?  

ADV CHAUKE :    Indeed,  f rom where  I  am s i t t ing ,  a l l  the  

charges,  they are  capable  of  being  re insta ted because there  

is  no t  even one where  the  accused have p leaded except  the  

Kwasi  Ndlovu case.   Even in  tha t  one, legal ly ,  I  th ink  once 

one can jus t i f iab ly send i t  on a  speci f i c  k ind  o f  rev iew 20 

proceedings,  one should  be in  a  pos i t ion  to  ge t  a  declara t ion.  

CHAIRPERSON :    Yes,  i f  a  proper analys is  of  the  docket i s  

done and a  f ind ing  is  made that  there  was indeed evidence 

jus t i fy ing  the prosecut ion .  

ADV CHAUKE :    Indeed,  Chai r .  
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ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .  

MS RAMAGAGA :    Are  you s t i l l  in  the  repor t?  

ADV NGCUKAITOBI SC :    No,  I  am not  on  the  repor t .  

MS RAMAGAGA :    Okay,  I  wi l l  jus t  want  to  touch on one or  

two th ings on the repor t .   Yes,  i t  i s  no t iced f rom 

recommendat ion number 4 tha t  the recommen dat ion is  tha t  

the  matter  be  re ferred back to  the publ ic  p rosecutor ,  the  

Nat ional  Di rec tor  o f  Publ ic  Prosecut ions KZN.   Tha t  i s  the 

recommendat ion  of  the  authors  o f  the  repor t ,  r ight?   But  then,  

I  would  l i ke  to ,  we l l ,  I  do  not  th ink  we have th is  be fore  us ,  bu t  10 

i t  i s  par t  o f  th is  s ta tement  o f  Advocate  Batohi ,  bu t  in  

par t icu lar ,  when one looks a t  SB4,  page 449,  i s  i t  449?  No,  

man, 228,  I  beg your  pardon,  the  hour  is  very  la te ,  I  beg your  

pardon.   [Laughter ]   Ja ,  and actual ly  paragraph 4 on page 

SB230.   Now,  tha t  i s  the  le t te r  wr i t ten  by  Advocate  Batohi  to  

the  KZN Nat ional  Di rec tor  o f  Publ ic  Prosecut ions.  

ADV CHAUKE :    I  have i t ,  Chai r?  

MS RAMAGAGA :    Yes,  and in  paragraph 4 ,  in  the middle o f  

tha t  paragraph,  do  you see that  sentence tha t  s tar ts  ‘ you are  

accord ingly  requested to  evaluate ’?  20 

ADV CHAUKE :    Ja:  

“You are  accord ingly  requested to evaluate  

the  evidence in  each docket  and decide  

whether  to  prosecute the  ind iv iduals  who 

may be impl icated in  those mat ters .   I  b r ing  
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to  your  a t ten t ion tha t  the panel  a lso  found 

tha t  there  is  insuf f i c ien t  ev idence agains t  

General  Booysen  in  respect  o f  the  o ther  

charges pre fer red  agains t  h im.”  

MS RAMAGAGA :    Thank you,  s top  there .   Now, are  you able  

to  comment  about  th is  ex t ra  comment  tha t  i s  made by 

Advocate  Batohi  tha t  he would  l ike ,  she would l i ke to  br ing i t  

to  your  a t ten t ion tha t  the panel  has a lso found tha t  there is  

no  su f f i c ien t  or  there  is  insuf f i c ien t  ev idence about  General  

Booysen?  I  am asking th is  based on the  compar ison betwe en 10 

the  recommendat ions tha t  a re  done.   They appear to  be  

cover ing  everyone,  that  the  DPP KwaZulu  Nata l  should  look 

at  each and every  docket .   I t  does not  poin t  ou t  to  a  d i f fe rent  

approach in  respect  of  advocate ,  in  respect  o f  General  

Booysen .   But  then,  Advocate  Batohi  has deemed i t  

necessary  or  maybe impor tan t  to  a lso  br ing  in  tha t  r ider ,  to  

the  fac t  tha t  look at  the  dockets ,  bu t  there  are  no f ind ings 

agains t  Booysen .   What  do  you make o f  that  s ta tement?  

ADV CHAUKE :    The metaphors  of  i t  a l l  i s  that  Advoca te 

Shami la  Batohi  has gone a l l  ou t  to  pro tect  and decide  tha t  20 

General  Booysen  in  par t i cu la r  should  not  face prosecut ion  in  

respect  o f  these cases.  

MS RAMAGAGA :    Thank you,   Thank you,  Chai r .  

CHAIRPERSON :    Let  me fo l low up on that  point .   But  I  th ink  

in  fa i rness to  Advocate  Batohi ,  a t  least  she makes a  request  
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to  Advocate  Harr ison,  request ing  her  to  evaluate  the  

evidence in  each docket .  

ADV CHAUKE :    Indeed,  Chai r .  

CHAIRPERSON :    A t  least  there ,  you should  g ive  her  the  

benef i t .  

ADV CHAUKE :    I  do .  

CHAIRPERSON :    Yes,  tha t  at  least  she le f t  i t  in  the  hands o f  

Advocate  Harr ison to  do  what she requested her  to  do.  

ADV CHAUKE :    The unfor tunate  par t  i s  why s ingle  out  

General  Booysen  as opposed to say in  respect  o f  a l l  the  10 

accused,  there  is  insu f f ic ient  ev idence .   Why speci f i ca l l y  i t  

should  only re la te  to  General  Booysen?  That i s  the comment  

I  was t ry ing  to  pu t  across.  

CHAIRPERSON :    But  i t  was fo r  Advocate  Harr ison to  use her  

d iscre t ion  in  the  evaluat ion process.  

ADV CHAUKE :    Indeed.    

CHAIRPERSON :    To  determine whether  she should  f ind  tha t  

there  was insuf f ic ien t  ev idence aga ins t  General  Booysen .  

ADV CHAUKE :    Yes.   She is  being  in formed that  there  is  

insu f f ic ient  ev idence agains t  General  Booysen .  20 

CHAIRPERSON :    Yes.   Yes,  thank you.  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .   I  am 

looking  for  a  sect ion  in  th is  repor t .   I  th ink  I  have looked fo r  

i t  be fore ,  bu t  i t  has now escaped me.   Whether  there  is  

anyth ing in  the repor t  tha t  analyses the predica te  of fences 
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agains t  Major  General  Booysen  tha t  would  jus t i fy  the  second 

par t  o f  that  paragraph, tha t  there  is  insu f f i c ien t  ev idence 

agains t  Major  General  Booysen.  

ADV CHAUKE :    No,  the  exerc ise  tha t  we d id,  Chai r ,  was had 

gone th rough the  cases to say there is  no evidence.  Where  

we analysed to  say i t  was super f i c ia l  analys is  o f  the evidence  

in  respect  of  those predica te o f fences.  

ADV NGCUKAITOBI SC :    Yes,  I  am looking  a t ,  she puts  a  

sentence. . .   Now,  the  paragraph you re fer red  to  by  Madam 

Ramagaga,  SB4-230,  says:  10 

“ I  b r ing to your a t ten t ion that  the panel  a lso  

found  tha t  there  is  insu f f i c ien t  ev idence 

agains t  General  Booysen  in  respect  of  the  

other  charges pre ferred against  h im.”    

Remember ,  there  were  f i ve  of  those charges,  o r  seven,  two 

murder  charges,  f i rearms cont ro l  charges,  and so  there  are  

f i ve  predicate  and two racketeer ing .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    So two murder ,  two of  f i rearms 

contro l ,  and one for  de feat ing  the  ends of  jus t ice.   20 

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    This  repor t  has not  analysed a 

s ingle one of  those charges agains t  Major  General  Booysen .  

ADV CHAUKE :    Not  that  I  can remember ,  no .   From the 

exerc ise  that  we have done,  no ,  there  is  no t .  
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ADV NGCUKAITOBI SC :    Yes.   And I  could  not  remember  i f  

there  is  a  speci f ic  sentence in  the  repor t  tha t  even says,  we 

have looked a t  the predica te  of fences agains t  Major  General  

Booysen .   Our v iew is  tha t  there is  insu f f i c ien t  ev idence to  

charge h im wi th them.  

ADV CHAUKE :    I t  might  have escaped us,  Chai r ,  but  f rom 

the repor t  as  we have gone through i t ,  I  do  not  remember  

where  we speci f ica l l y  even make re ference to  General  

Booysen  as an ind iv idual  as  opposed to  a l l  the  accused.  

ADV NGCUKAITOBI SC :    Yes,  I  mean,  as  a  matter  o f  fac t ,  10 

there  is  no analys is  o f  the predica te o f fences,  you know?  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And that  i s  where  i t  does s tr i ke  

one as odd tha t  the  NDPP would  go out  of  her  way to  say,  

look,  racketeer ing scra tch for  everyone,  bu t  th is  one o f  the  

predica te  of fences scratch  only  for  Major  General  Booysen ,  

in  your  d iscre t ion ,  bu t  I  mean,  jus t  on  tha t  i ssue, the  Cha i r  

says,  l i s ten ,  th is  person is  being  asked,  exerc ise  your  

d iscre t ion ,  r igh t?  But  how does that  actual ly  work when you 

are to ld  by  the  NDPP that  exerc ise your d iscre t ion,  bu t  I  am 20 

te l l ing  you there  is  insuf f i c ien t  ev idence?  

ADV CHAUKE :    Proceed wi th  caut ion .    

ADV NGCUKAITOBI SC :    Yes.   But  what  i s  the  point  o f  do ing  

tha t?   What  i s  the  poin t  o f  saying  to  someone there  is  

insu f f ic ient  ev idence i f  you genuinely  want  them to  exerc ise  
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the i r  d iscret ion?  

ADV CHAUKE :    This i s  my v iew as the  NDPP, but  you can 

use your  d iscret ion,  bu t  unders tand th is  is  my v iew.  

ADV NGCUKAITOBI SC :    But  a re you not  t ry ing  to,  th is  i s  

the  point  I  am making,  are  you not  t ry ing  to  in f luence them 

towards your  v iew?  

ADV CHAUKE :    Indeed,  Chai r .   That  i s  why I  am say ing ,  you 

are  being  to ld ,  p roceed wi th  caut ion,  because a l ready I  have 

considered the  mer i ts  as  the NDPP.  

ADV NGCUKAITOBI SC :    Yes.   Thank you.  10 

CHAIRPERSON :    Counsel ,  what  about  the i r  independence?  

The NPA and the  Const i tu t ion  te l l s  them, you are  

independent,  you ac t  wi th out  fear ,  favour  or  p re judice.  

ADV CHAUKE :    Yes,  indeed,  Chai r .  

CHAIRPERSON :    And th is  is  a sen ior  p rosecutor .   I  am jus t  

looking  a t  i t  f rom tha t  angle ,  tha t  Advocate  Harr ison is  no t  a  

very  jun ior  p rosecutor .  

ADV CHAUKE :    Of  course.  

CHAIRPERSON :    And we have been to ld  by  Advocate  Batohi  

many t imes in  her  ev idence,  she actual ly  rehashed the  20 

Const i tu t ion  and the  NPA Act  in  re lat ion  to  th is  very  poin t  o f  

independence.   Now,  she is  requested to  do  something ,  and 

she says,  take note .   Now, an independent  p r osecutor  who 

acts  wi thout  fear ,  favour  or  p re judice,  wi l l  do  her  work .  

ADV CHAUKE :    I  have got  no  doubt about  that .  
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CHAIRPERSON :    I r respect ive o f  what  the boss te l l s  her  what  

to  do .  

ADV CHAUKE :    I  have got  no  doubt .   I  th ink  tha t  is  what 

Advocate  Harr ison would  have done.  

CHAIRPERSON :    Yes.   So,  Counse l ,  I  am saying,  I  note  what  

you wi l l  say,  bu t  when we look at  the  prescr ip ts  o f  the 

provis ion  o f  the  Const i tu t ion  and the  Act  i tse l f ,  the  buck stops 

wi th  Advocate  Harr ison.  

ADV CHAUKE :    Indeed.  That i s  why I  am saying I  have got  

no  doubt  that  she would  have done tha t  independent  o f  the  10 

in f luence tha t ,  o r  otherwise,  tha t  the NDPP would  have said .  

CHAIRPERSON :    Yes,  thank you.  

ADV NGCUKAITOBI SC :    Madam Chai r ,  I  do not  th ink  we 

can proceed fur ther  for  ton ight .   I f  I  can ask fo r  an  

adjournment ,  I  wi l l  probably  need an hour .   Okay,  I  have been 

promis ing  an hour.   So,  I  wi l l  need,  bu t  I  wi l l  need 9 .00 to 

tea t ime on Monday to wrap up what  I  s t i l l  need to  cover wi th 

th is  wi tness.  

CHAIRPERSON :    That  wi l l  be two hours .  

ADV NGCUKAITOBI SC :    9 .00  to  11 ,  yes.   Oh, that  i s  s t i l l  20 

two hours .  

CHAIRPERSON :    That  wi l l  be two hours .  

ADV NGCUKAITOBI SC :    Okay,  so ,  I  wi l l  need,  yes,  an hour.   

9 .00 to  10 .00.  

CHAIRPERSON :    Okay,  thank you.   Wi l l  tha t  be  a lso  in  
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respect  o f  the outs tanding wi tnesses you would  l i ke  to  ca l l?   

You remember  you ment ioned,  I  am sorry ,  Advocate  Chauke,  

you ment ioned that  three to  four  wi tnesses tha t  you said  may 

be short .  

ADV NGCUKAITOBI SC :    Yes,  there are in  to ta l  four  

wi tnesses tha t  I  have consul ted  wi th,  bu t  we wi l l  p robably  ca l l  

one.   There  is  General  Mabula ,  we wi l l  most  l i ke ly  ca l l .   There  

is  Advocate  Deon Barnard,  he  has recent ly  made contact ,  and 

we have to decide  whether  to  pu t  in  a s ta tement  or  not .   There  

is  Mr  Nxasana,  we have f ina l i sed h is  s ta tement ,  i t  is  a  10 

quest ion  o f  h im s igning  on i t .   And there  is  Advocate Sean 

Abrahams.   And again ,  i t  is  not  s tr i c t ly  speaking to  ca l l  h im, 

bu t  we have to decide whether  or  not  to  pu t  a sta tement .   So,  

ou t  of  those four ,  i t  is  General  Mabula  tha t  I  wish  to  ca l l  to  

g ive  ora l  tes t imony, but  i t  is  on  a s ingle  issue.  

CHAIRPERSON :    In  respect  o f  a l l  o f  them?  

ADV NGCUKAITOBI SC :    In  respect  o f  the  four ,  the  person 

I  am sure  I  wi l l  be  cal l ing  is  Genera l  Mabula .   I  might  want  to  

ca l l  Mr  Deon Barnard  because he is  on  a  d i f ferent  i ssue on 

the  Mdlu l i  i ssue.   General  Mabula  is  s t i l l  on  the  Cato  Manor 20 

issue.  

CHAIRPERSON :    Yes.   We have g iven you a schedule  that  

we wi l l  be  avai lab le unt i l  Tuesday.   Yes.  

ADV NGCUKAITOBI SC :    I  wi l l  make sure  to  f i t  in .  

CHAIRPERSON :    Yes,  i f  you can t ry  tha t ,  so tha t  we do not  
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take f rom the t ime tha t  we seek to  a l loca te  to  the  evidence  

leaders .  

ADV NGCUKAITOBI SC :    Yes,  thank you.  

CHAIRPERSON :    Okay.   Advocate  Chauke,  we adjourn  now 

unt i l  Monday at  n ine  o 'c lock  and you wi l l  cont inue,  you remain 

under  oa th.  

ADV CHAUKE :    Thank you,  Chai r ,  I  note .  

CHAIRPERSON :    Thanks to you,  Counsel ,  and to  a l l  o f  you 

fo r  your  pa t ience.   We wi l l  pause here  unt i l  n ine  o 'c lock  on 

Monday.  And i f  there  are  any s ta tements ,  p lease,  those 10 

s ta tements  must  be  c i rcu la ted  t imeously,  so  tha t  we do not  

adjourn again .   And remember,  once we adjourn  on Tuesday,  

we wi l l  s ta r t  wi th  the  evidence leaders  in  Apr i l .   Thank you.   

We adjourn .  

ENQUIRY ADJOURNED UNTIL  30  MARCH 2026  

ENQUIRY ADJOURNS  

- - - - - - - - - - - - -  
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