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PROCEEDINGS ON 26 MARCH 2026 

CHAIRPERSON :    Good morning,  everyone.   Good morning,  

Ntate Mtsweni ,  not  Mtsweni .   Perhaps i t  is  your  ce l lphone.   

The cel lphone must  be put  in  the chamber.   I t  has d ist racted 

me.   Good morning,  Advocate Chauke.   You are cer ta in ly  not  

Mr Mtsweni .   

ADV CHAUKE :    Thank you,  Chai r .    

CHAIRPERSON :    Advocate Ngcukai tobi ,  as you are  aware,  

we have just  rece ived the af f idavi t ,  or  th is  f i le  per ta in ing to 

the evidence o f  Advocate Chauke,  cont rary  to  the  10 

undertakings you and your team made regard ing the f i l ing  

thereof .   Would you p lease just  expla in to  us how we are  

going to have to proceed wi thout  having read,  and what  

caused the delay?  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .   I  do not  

represent  Mr Mtsweni .   Let  me take responsib i l i ty  f i rs t .   The 

document  was not  del i vered at  12.   I t  was del ivered a t  8  p.m.  

and the reason for  that  is ,  I  th ink ,  we underest imated the  

scale of  the work .   But  i t  was f in i shed at  a round 12.   The 

problem was a technica l  one.    20 

 I t  was p laced on a  p lat form cal led SharePoint ,  which  

messed up the fo rmat t ing and the resul t  was that  i t  had to be 

redone the whole of  yesterday 's af ternoon.   They had to redo 

i t ,  l i tera l ly  t yp ing i t  up.   The consequence was that  they were  

only able to  f i n ish  i t  a t  8  o 'c lock.   But  they have worked day 
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and n ight  to  produce the statement ,  and I  have noth ing but  

pra ise fo r  them.  But  the work was s izable.   So I  th ink the 

only responsib le th ing fo r  me to  do is  to  apologize  to the  

panel  for  the …[ in tervenes] .  

CHAIRPERSON :    Pardon,  you say that  you are pra is ing  

them?  

ADV NGCUKAITOBI SC :    Wel l ,  I  have pra ise for  them for  the  

hard work,  but  I  am cr i t i ca l  o f  myse l f .   That  i s  the only point  

I  am making,  because I  made the undertakings.   But  my team 

is not  responsib le,  I  am respons ib le,  yes.   So the only  10 

responsib le th ing  is  to  apologize to the panel  and to the  

evidence leaders for  the delay in  producing the statement .    

 I  do not  th ink that  i t  is  feasib le to  s tar t  now.   I  th ink  

that  the panel  wi l l  need t ime to go through the statement ,  but  

I  am in the  hands of  the panel  about  how long that  wi l l  be  

requi red.   I  am not  even sure our  learned f r iends can even 

star t ,  because they themselves need to read the statement .   

Lucki l y ,  most  of  the in format ion is  a l ready in  the f i les,  but  i t  

is  o rganized d i f fe rent ly  and the defence is  revealed in  the 

statement .   20 

 And so I  would ask them for  leave to submit  the  

statement ,  even though i t  i s  out  of  sequence and cont rary to  

the d i rect ive,  record our ,  my apology and ask for  a stand 

down,  perhaps unt i l  1  o 'c lock to commence,  or  unt i l  2  o 'c lock  

to commence wi th the Advoc ate Chauke 's ev idence.   Thank 
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you,  Madam Chai r .  

CHAIRPERSON :    Yes,  thank you,  Counsel .   We d id ment ion  

to you in  chambers that  we are d isp leased by the delay,  and 

par t icu lar ly  that  we are now dea l ing wi th a very  cr i t ica l  

wi tness,  who is  the subject  of  th is  enqui ry.   In  fa i rness to a l l  

o f  us,  inc luding the evidenc e leaders and NPA,  who a lso have 

to read and understand the contents of  the af f idavi t  and the  

annexures,  you can see i t  is  a  very long document ,  we wi l l  

need t ime to peruse,  at  least  unt i l  somewhere midday,  so that  

everyone can understand the evidence.    10 

 And i f  we need to engage wi th Advocate Chauke,  we 

must  know why we are engaging wi th h im.   There may not  be 

a need to engage,  but  we must  be prepared.   I  was actual ly  

taken aback by the fact  that  th is  delay happens even af ter  

the recess.   And I  do not  accept  that  i t  is  your  b lame ent i re ly .   

I  mean,  you have a team.    

 This team should have been work ing throughout  the  

seven days when we were not  s i t t ing.   I t  is  not  c lear  to  me 

why th is  af f idavi t  is  only ready,  was supposed to be ready 

yesterday,  only yesterday,  instead of  at  least  last  week.   So 20 

I  am speaking to  your team, not  only you,  Counse l .   You 

should  have done bet ter ,  Ntate Mkhabela,  inc luding you and 

the at to rneys and a l l  Counsel  s i t t ing,  even new Counsel  

s i t t ing behind Advocate Ngcukai tobi .    

 You have been s i t t ing here th roughout  wi th  Advocate  
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Chauke.   You should have assisted Senior  Counsel  in  

prepar ing these documents way back when you star ted wi th  

th is ,  because you understand the terms of  reference.   And 

Advocate Chauke has prepared af f idavi ts  not  only be fore th is  

forum,  but  a lso before the Z ondo Commission,  and I  th ink 

a lso you a lso prepared some a f f idavi t  before Mokgoro  

Commission,  i f  my recol lect ion is  correct .   So th is  should 

have been an easy task,  at  least  to  f ina l i ze the statement  

before yesterday.    

 Be that  as i t  may,  before my s is te rs  say thei r  p iece,  10 

speaking for  mysel f ,  we wi l l  accept  your  apology,  Counsel .   

And af te r  hear ing f rom my s is ters,  we wi l l  hear  what  the  

evidence leaders '  posi t ion is  regard ing the proposed 

adjournment ,  whether  that  wi l l  suf f i ce for  them to go through 

the f i le  and be ready.  

MS RAMAGAGA :    Thank you,  Chai r .   Ja,  the statement  ought  

to  have reached us by 12 o 'c lock noon,  not  at  12 o 'c lock noon,  

r ight .   And unfor tunate ly,  I  wi l l  have to repeat  what  my s is te r  

has said,  that  th is  is  a cr i t i ca l  wi tness.   I  th ink that  is  actual ly  

common knowledge.   The inconvenience,  I  th ink more 20 

inconvenience,  is  on the evidence leaders.   You work as a 

team, and you are  able to  say,  I  wi l l  b i te  the bul le t  because I  

am at  the helm as the leader of  the team, but  never theless,  

you work as a team.  This product ,  I  want  to  bel ieve th is  

statement ,  i s  a product  of  the ent i re  team.  Now,  the same 
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not ion appl ies in  respect  of  how to  deal  wi th  the sta tement  

that  you have now put  before us.    

 The same appl ies in  respect  of  the evidence leaders .   

I  want  to  bel ieve that  i t  cannot  just  be about  read ing the  

statement  quick ly ,  because we are to ld most  of  what  is  in  the 

statement  i s  a l ready on record.   They need to  sat is fy  

themselves that  i t  is  indeed on record.   And fu r ther ,  they need 

to sat is fy  themselves about  how do we approach the  

statement .   So i t  is  not  only about  reading.    

 Maybe wi th us as a panel ,  we may just  have to read,  10 

but  s t i l l  maybe do some cross - referencing.   But  for  them, I  

th ink i t  is  something more.   I  may be put t ing the car t  before  

the horse.   Maybe they do not  do th ings that  way.   Maybe the  

one that  is  chosen to do a cer ta in,  or  the quest ion ing,  is  the  

only one that  works on the mat ter .    

 But  what  we are aware of  i s  that  we have,  s ince the  

beginning of  th is  enqui ry,  been saying to  the NPA,  work  

together  wi th the evidence leaders.   Evidence leaders work 

together  wi th the NPA.   So whi le  you are a so l id  team under  

Mkhabela At torneys.   But  her e i t  is  a  team, the evidence 20 

leaders that  a re  appointed by the President ,  but  there is  a lso  

the NPA and they st rategize as a team.  So wel l ,  we wi l l  hear  

what  they say as to whether  a few hours wi l l  suf f i ce for  them 

to get  ready to deal  wi th  the mat ter  or  not .   Thank you.   

CHAIRPERSON :    Thank you,  my s is te r .   Advocate  
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Mohlamonyane,  do you have anyth ing to say?  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair  and 

your s is te rs.   We have noted what  our  co l league,  Advocate 

Ngcukai tobi  SC has said and we wi l l  have to make do wi th 

the t ime that  is  avai lab le to  us and we wi l l  t ry  our  best  to 

in ternal ize the document  and become ready.   But  a s  soon as 

he f in ishes,  we do not  know when he wi l l  f in ish ,  maybe 

tomorrow,  we wi l l  have a weekend to prepare  for  cross -

examinat ion.   That  is  a l l ,  Madam Chai r .   Thank you.  

CHAIRPERSON :    Yes,  thank you.   Advocate Ngcukai tobi ,  we 10 

have four  days,  in  other  words,  f rom today unt i l  Tuesday to  

f in ish wi th your wi tnesses,  a l l  o f  them.  A l l  o f  your  wi tnesses 

must  be wrapped up by Tuesday so that  we can af ford the  

evidence leaders an opportuni ty  to  present  the i r  wi tnesses in  

Apr i l .   Thei r  t ime is  a l ready t runcated by the hol idays that  we 

are going to have and we propose that  we get  to  the chase 

and focus on what  we real ly  need to focus on so that  we can 

hear other  wi tnesses.    

 So p lease make sure that  whatever  you do f rom 

today is  going to enable them to cross -examine,  and you a lso  20 

re -examine and cal l  the outstanding wi tnesses,  be i t  v i r tua l l y  

or  otherwise.   But  by the end of  th is  month,  a l l  your  wi tnesses 

must  be f in ished.   That  wi l l  make our  task even easier  so that  

we enable the evidence leaders to  gather  a l l  the i r  s ta tements.   

I  suppose you wi l l  a lso be ready.   We are not  going to adjourn  
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fur ther  in  Apr i l .    

 You have had an opportuni ty  dur ing the week 's  

recess to prepare those statements,  consul t ,  p repare 

statements,  and those statements must  be f i led of  record.   We 

cannot  af ford to  keep on postponing,  because by May,  we 

should be in  a posi t ion to prepare tha t  report  that  should be 

submit ted to the President  somet ime in  June.   I  suppose that  

that  is  workable,  Advocate Ngcukai tobi .    

ADV NGCUKAITOBI SC :    Yes,  Madam Chai r ,  we wi l l  make i t  

work.   Yes,  thank you.    10 

CHAIRPERSON :    Wi th a  smi le ,  yes.   That  sa id,  I  th ink we 

should  adjourn to  enable  us and the evidence leading team 

and NPA to go th rough the f i le  that  has just  been presented 

to us.   You wi l l  have tea and lunch.   We wi l l  s tar t  a t  2  o 'c lock.    

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .  

CHAIRPERSON :    We may have to work unt i l  la te,  g iven the  

fact  that  we are star t ing la te.   I  am not  sure what  that  la te 

means.   I t  may be la te in  the evening to make up fo r  the t ime 

lost  for  your  benef i t ,  so le t  us see how far  we go,  and i f  the 

need ar ises,  you may ha ve to arrange d inner so that  you have 20 

d inner here.   We wi l l  ad journ unt i l  2  o 'c lock th is  af te rnoon.  

ENQUIRY ADJOURNS 

ENQUIRY RESUMES 

CHAIRPERSON :    Adv Ngcukai tobi ,  we have not  f in ished 

reading,  but  we have made progress.   We are comfor table to  
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s ta r t  wi th  your wi tness.   I  suppose that  the evidence leaders  

a lso have had a chance to go through the statement .   We 

propose that  we pause af te r  one and a hal f  hour  to  st retch 

our  legs,  reconvene and do the same th ing.   We wi l l  see how 

far  we go,  but  we are going to need the comfor t  b reak f rom 

t ime to t ime.   May I  take th is  opportuni ty ,  Advocate Chauke,  

to  administer  the  oath?  Are you tak ing the oath  or  the  

af f i rmat ion?   

ADV CHAUKE :    I  wi l l  take the oath ,  Chai r .  

CHAIRPERSON :    Thank you,  s i r .   Do you swear that  the 10 

evidence you are about  to  g ive wi l l  be the t ruth,  noth ing e lse  

but  the t ruth?  I f  so,  ra ise up your r ight  hand and say,  so help 

me God.    

ADV CHAUKE :    So help me God.  

CHAIRPERSON :    Thank you,  Counsel .    

ANDREW CHAUKE :    (du ly sworn  s tates)  

EXAMINATION BY ADV NGCUKAITOBI SC :    Thank you,  

Madam Chair .   Mr Chauke,  can we just  s ta r t  wi th  the 

formal i t ies?  In  f ront  of  you,  you should have your wi tness 

statement  that  s tar ts  f rom page 1 to page 121.   Is  that  20 

correct?   

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Okay,  you have read i t?    

ADV CHAUKE :    I  d id .    

ADV NGCUKAITOBI SC :    And you conf i rm that  i t  is  t rue and 
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correct?   

ADV CHAUKE :    I  conf i rm,  Chai r .  

ADV NGCUKAITOBI SC :    And that  i t  i s  b inding on your 

conscience?   

ADV CHAUKE :    Indeed,  I  conf i rm.    

ADV NGCUKAITOBI SC :    Thank you.   Now,  you have 

obviously been l is tening to the case for  o r  against  you dur ing  

the course of  th is  enqui ry.   Is  that  correct?   

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    And so you know the g ist  o f  the  10 

a l legat ions against  you?   

ADV CHAUKE :    Indeed.    

ADV NGCUKAITOBI SC :    And you have looked at  the terms 

of  reference?   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    In  re lat ion to the a l legat ions that  

are made against  you?   

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    And you understand the case of  

Cato Manor,  where there are cer ta in a l legat ions that  you d id 20 

cer ta in th ings incor rect ly?   

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    And you are fami l iar  wi th  the case 

of  L ieutenant  General  Mdlu l i?    

ADV CHAUKE :    Yes.  
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ADV NGCUKAITOBI SC :    Yes.   And so there is  noth ing you 

would say f rom the terms of  reference,  which subst i tu te as a  

charge sheet ,  is  not  c lear  to  you?  You are happy to proceed?   

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    A l l  r ight .   Thank you very much.   

Now,  in  your  statement ,  we can sk ip paragraph 1 to paragraph 

7.   And then we s tar t  a t  paragraph 8,  where you say that  in  

re lat ion to Cato Manor,  you were  not  the decis ion  maker.   

What  are you t ry ing to convey there?   

ADV CHAUKE :    I  am t ry ing to  convey,  Chai r ,  that  the  10 

decis ion was made by the Act ing  NDPP in respect  of  the 

racketeer ing charges.  

ADV NGCUKAITOBI SC :    Yes.    

CHAIRPERSON :    Advocate Chauke,  t ry  to  speak louder,  

p lease.   Yes.   Maybe you should –  is  i t  possib le fo r  th is  mic  

to  be pushed a l i t t le  b i t  towards Advocate Chauke?  I  see 

there is  v i r tua l l y  no space fo r  h im to put  h is  f i les.   You can 

even use the  desk,  i f  you wish.   You may put  some of  the 

stuf f  on our  desk,  just  a t  the corner  there,  Advocate Chauke.  

ADV CHAUKE :    No,  thank you,  Chai r .    20 

CHAIRPERSON :    Are you comfor table?   

ADV CHAUKE :    I  am comfor table,  thanks.    

CHAIRPERSON :    Yes,  thank you.   P lease speak loudly.   

Thank you.    

ADV NGCUKAITOBI SC :    So you say the f i rs t  th ing is  that  
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the decis ion to au thor ise racketeer ing charges was taken by 

the Act ing Nat ional  Di rector  of  Pub l ic  Prost i tu t ion.  

ADV CHAUKE :    Yes,  indeed.    

ADV NGCUKAITOBI SC :    And i t  i s  common cause that  that  

person was Advocate J iba.    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now,  i t  is  a lso common cause here  

that  there was a  range of  prosecut ion decis ions that  were 

taken in  that  case .   Cor rect?   

ADV CHAUKE :    Yes.    10 

ADV NGCUKAITOBI SC :    And who took those?   

ADV CHAUKE :    Most  of  them, they were taken by the 

prosecut ion team,  to  which I  wi l l  have access and have come 

to know about  them and in ter face mysel f  wi th  them.   But  the 

u l t imate decis ion  in  respect  of  those racketeer ing charges 

was made by the Act ing NDPP.  

ADV NGCUKAITOBI SC :    Yes.   Now,  and then in  re lat ion to  

the case of  L ieutenant  General  Mdlu l i ,  in  that  one you accept  

that  you are the decis ion maker?   

ADV CHAUKE :    Yes,  I  am the dec is ion maker in  respect  of  20 

the General  Mdlu l i  mat ter .    

ADV NGCUKAITOBI SC :    Yes,  and why do you accept  that?   

ADV CHAUKE :    I t  is  because I  have considered the 

representat ions which were made to me and I  went  through 

the process and u l t imate ly made a decis ion.  



26 MARCH 2026 –  DAY 44 

Page 13  o f  208  

ADV NGCUKAITOBI SC :    Yes.   Now,  I  just  want  to  a lso ask 

you just  a  genera l  quest ion.   You know,  we are in  2026.   The 

enqui ry star ted against  you in  2025 ,  but  the decis ions that  we 

are ta lk ing about  are decis ions taken in  2012.   And in  

between there have been var ious Nat ional  Di rectors of  Publ ic  

Prost i tu t ion.   Now,  I  want  to  ask you,  s tar t ing wi th Advocate  

J iba,  d id she ever  see any need for  you to go through a  

d isc ip l inary process in  re lat ion to the decis ions you took on 

the case of  L ieutenant  General  Mdlu l i  or  in  the case of  the  

racketeer ing case of  the Cato M anor Uni t?   10 

ADV CHAUKE :    No,  Chai r .   She d id not .    

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    To my knowledge,  I  am not  aware that  she 

had any inc l inat ion that  there was anyth ing wrong wi th those 

decis ions.  

ADV NGCUKAITOBI SC :    Yes.   Now,  we know that  Advocate 

J iba was succeeded by Advocate Nxasana.    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Did Advocate Nxasana ever th ink  

that  there is  any reason why you should go th rough a  20 

d isc ip l inary process in  re lat ion to e i ther  the Mdlu l i  mat ter  o r  

the Cato Manor mat ter?   

ADV CHAUKE :    Not  at  a l l .    

ADV NGCUKAITOBI SC :    Yes.    

ADV CHAUKE :    Not  at  a l l .  
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ADV NGCUKAITOBI SC :    Did you ever  d iscuss the mat ters  

wi th h im?   

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    And what  was h is at t i tude?   

ADV CHAUKE :    His at t i tude was that  prosecutors w i l l  d i f fer .   

Others wi l l  see i t  d i f ferent ly .   Others wi l l  see i t  posi t ive ly,  

depending on the facts and where somebody is  coming f rom.   

Natura l l y ,  in  respect  of  the Cato Manor mat ter ,  he ind icated 

to me that  he was uncomfor table that  I  should cont inue to be  

the coord inator  of  the team.  And that  Act ing DPP at  the t ime,  10 

Advocate Noko,  should take over  and coord inate the  teams.   

In  respect  of  the Mdlu l i  mat te r ,  he made a decis ion u l t imate ly  

that  conf i rmed my decis ion about  the murder charge  in  

respect  of  Genera l  Mdlu l i .    

ADV NGCUKAITOBI SC :    Yes.    

CHAIRPERSON :    Advocate Ngcukai tobi ,  i f  I  may,  for  those 

who do not  o r  have not  read th is  record or  have not  fo l lowed 

the proceedings,  I  propose that  you ment ion what  these 

decis ions are.   The one as far  as the  Cato Manor i s  concerned 

and the one in  re lat ion to the Mdlu l i  mat ter .   Very br ie f ly .    20 

ADV CHAUKE :    Thank you,  Chai r .   The one in  respect  of  the  

Cato Manor mat ter  is  the decis ion to charge General  

Booysen,  Mdlu l i  and of f i cers of  the Cato Manor wi th a  POKA,  

that  is  racketeer ing charges.   The one in  respect  of  General  

Mdlu l i  is  my wi thdrawal  of  the m urder  charge and refer r ing i t  
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to  an inquest .   And the f ina l  decis ion,  which was made by me 

not  to  proceed wi th the m urder  charge but  to  proceed wi th the  

other  charges.   That  decis ion  was taken on review and af te r  

the review at  the SCA,  the mat ter  was p laced before Mr  

Nxasana,  who was the NDPP then,  who made a  s imi lar  

decis ion conf i rming the decis ion that  I  had made not  to  

inst i tu te a murder  charge  against  General  Mdlu l i .    

CHAIRPERSON :    Yes,  thank you.    

ADV CHAUKE :    Thank you,  Chai r .  

ADV NGCUKAITOBI SC :    Thank you.   So we are now in the  10 

stage of  Advocate Nxasana.   So in  re lat ion to the decis ions 

that  you p layed a  ro le in ,  which  is  the coord inat ion over  the  

cr iminal  p rosecut ion of  Major  General  Booysen and others,  

and the decis ion -making in  re lat ion to L ieutenant  General  

Mdlu l i ,  h is  v iew was that  there  was no need for  any 

d isc ip l inary steps against  you.  

ADV CHAUKE :    Indeed.   In  fact ,  he d id not  see any 

misconduct  or  improper conduct  on  my par t .    

ADV NGCUKAITOBI SC :    And we know that  Advocate  

Nxasana was replaced by Advocate  Sean Abrahams.  20 

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    What  was h is v iew in  re lat ion to  

these two decis ions?   

ADV CHAUKE :    Advocate Abrahams,  in  fact ,  inv i ted me in to  

a meet ing when he had just  been appointed wi th the  
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prosecut ion team and those who were par t  o f ,  one way or  

another  par t  o f  the Cato Manor mat ter ,  in  which he 

acknowledged my cont r ibut ion that  I  made there,  and then he 

thanked me for  my cont r ibut ion in  that  case.    

ADV NGCUKAITOBI SC :    Yes.   So,  but  what  was h is v iew 

about  whether  your  ro le in  the Mdlu l i  mat ter  or  your  ro le in  

the Cato Manor mat ter  amounts to  misconduct ,  that  you 

should be fac ing a d isc ip l inary enqui ry?   

ADV CHAUKE :    No,  not  at  a l l ,  Chai r .   In  fact ,  l ike I  ind icated,  

in  respect  of  the Cato Manor,  he thanked me for  the ro le that  10 

I  had p layed in  assist ing there  because he was going to  

reconsider  that  mat ter  of  Cato Manor.   In  respect  of  the Mdlu l i  

mat te r ,  i t  was jus t  an in format ion shar ing because the case 

had been p laced on the ro l l  and the decis ion of  Mr Nxasana 

a l ready was f ina l ,  so he had real ly  no issue to consider ,  

especia l l y  in  respect  of  the Mdlu l i  mat te r .  

ADV NGCUKAITOBI SC :    Yes.   And then Advocate Abrahams 

was then replaced by Advocate Batohi .    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Is  that  where th ings changed?   20 

ADV CHAUKE :    Indeed.    

ADV NGCUKAITOBI SC :    That  is  what  I  do not  understand.   

I  mean,  three NDPPs have looked in to th is  and they have 

said,  accord ing to them, there is  no  basis for  th is .   And then 

some 15 years  la ter ,  someone e lse comes and they say,  no,  
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no,  no,  we should resusci ta te something that  happened 15 

years ago.   What  is  your  comment  on that?   

ADV CHAUKE :    My comment ,  Cha i r ,  is  i t  appears suspic ious,  

the mot ive.   But  as one would understand,  there was th is  

th ing of  the MK being captured and what  have you,  and I  

thought ,  I  th ink Advocate Batohi ,  I  became one of  those that  

would have to undergo a form of  some disc ip l ine or  a form of  

enqui ry because the media narrat ive and what  she came to  

say wi th in the NPA was that  there are prosecutors,  one way 

or  another ,  who are in  the NPA whose names were ment ioned  10 

at  the Zondo Commission  and a lso were  supposed to f i le  a  

statement  at  the Zondo Commission.   But  that ,  o f  course,  d id  

not  even consider  that  the issues that  were being ra ised at  

the Zondo were deal t  wi th  by the other  NDPPs as wel l .    

ADV NGCUKAITOBI SC :    Wel l ,  you were here when I  asked 

Advocate Batohi  whether  she had any evidence of  State  

Capture  impl icat ing you,  and she said she d id not .    

ADV CHAUKE :    Indeed,  I  am aware of  that .  

ADV NGCUKAITOBI SC :    Now,  how many other  p rosecutors  

were p laced in  some sor t  o f  a  d isc ip l inary process when 20 

Advocate Batohi  came?   

ADV CHAUKE :    About  s ix .    

ADV NGCUKAITOBI SC :    Who are they?   

ADV CHAUKE :    Advocate Mosing,  Advocate  Noko,  Advocate  

Maema,  Advocate  Mathenjwa,  and Advocate  Nt lakaza,  and 
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the other  one who I  do not  even understand how he is  re lated 

to Cato Manor  and a l l  sor ts  of  th ings is  Advocate Mokhat la ,  

who is  the SCCU regional  head in  Pretor ia .    

ADV NGCUKAITOBI SC :    And then yoursel f?    

ADV CHAUKE :    I  take i t  in  respect  of  the J iba so -cal led 

prosecut ions.   And out  of  that  number,  I  am the last  man 

standing.    

ADV NGCUKAITOBI SC :    Yes.   And yoursel f?    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   A re these b lack prosecutors?    10 

ADV CHAUKE :    A l l  o f  them.   

ADV NGCUKAITOBI SC :    Yes.   Is  th is  an odd th ing that  

Advocate Batohi  came and then systemat ica l ly  purged b lack  

prosecutors?   

ADV CHAUKE :    Of  course,  i t  is  a  worry ing t rend.   And I  take 

i t  that  each and every NDPP wi l l  come into the of f ice  space.   

They wi l l  come wi th the i r  own s ty le of  management  or  

expectat ions or  some of  the background in format ion that  they 

wi l l  have.   But  unfor tunate ly,  in  th is  instance,  i t  looks l ike the 

real  people that  had a problem and she had another  one was 20 

th is  so -cal led b lack prosecutors.    

ADV NGCUKAITOBI SC :    Yes,  now …[intervenes] .   

CHAIRPERSON :    But  of  course,  and cor rect  me i f  I  am 

wrong,  she seemed not  to  have had problems wi th Advocate  

Mlotshwa.    



26 MARCH 2026 –  DAY 44 

Page 19  o f  208  

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Yes.    

CHAIRPERSON :    And maybe because now we are on th is  

point ,  I  must  take th is  opportuni ty  wi thout  going ahead of  you,  

Advocate Ngcukai tobi .    

ADV NGCUKAITOBI SC :    Indeed.  

CHAIRPERSON :    On the Advocate Mlotshwa 's point ,  th is  

point  t ies up wi th paragraph 8 that  we have referred to about  

a decis ion a lso must  be conceded,  I  th ink,  in  re lat ion to 

paragraph 13,  the  jur isd ict ional  s t ruggl ing  point .    10 

ADV NGCUKAITOBI SC :    Yes.    

CHAIRPERSON :    And then a lso can be read in  conjunct ion  

wi th paragraph 70 of  Advocate Batohi 's  af f idavi t .   We may not  

have i t  r ight  in  f ront  of  us,  but  i t  is  the paragraph in  which  

she was deal ing wi th the  ju r isd ict ional  s t ruggl ing .   When I  

read the statement  of  Advocate Mlotshwa,  which you have 

annexed af te r  AC1,  that  s tatement  of  Advocate Mlotshwa is  

at  page 6A-6 of  your  annexes.  

ADV CHAUKE :    I  have i t ,  Chai r .    

CHAIRPERSON :    You have i t .   Yes,  i t  appears at  6A -6 up to  20 

7.   I t  seems to me,  on the reading of  the statement ,  that  

Advocate Batohi  seemed to have re l ied ent i re ly  on what  

Advocate Mlotshwa said or  s tated in  th is  af f idavi t ,  among 

others,  the fact  that  you led the  prosecut ion team, and 

seemingly i t  was on that  basis that  probably ,  correct  me i f  I  
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am wrong,  Advocate Batohi  seemed to have bel ieved that  you 

made or  you took prosecutor ia l  decis ions.   Am I  correct?   

ADV CHAUKE :    Yes,  I  a lso suspected so in i t ia l ly ,  but  as we 

go on,  you real ise  that  some of  the opin ions which were g iven 

to Advocate Batohi  would be the ones who precip i ta ted the  

sor t  o f  narrat ion that  I  made,  a prosecutor ia l  decis ion .   But  in 

respect  of  Advocate Mlotshwa,  i t  was the issue that  I  

encroached in to h is  jur isd ict ion and he was not  aware  of  that .   

That  is  why I  a t tached th is  speci f ic  annexure here,  to  

demonst rate that  i t  could not  be correct  that  I  encroached 10 

wi thout  h is  knowledge.  

CHAIRPERSON :    I f  you look at  AC1,  paragraph 1.1 .  

ADV CHAUKE :    I  am there ,  Char i .  

CHAIRPERSON :    Yes,  so that  is  where Advocate  Batohi  

says the decis ion  not  to  prosecute  in  th is  mat ter ,  o r  rather  

she says:  

“As you are aware,  af ter  rev iewing the 

deta i led in ternal  report  prepared by senior  

NPA prosecutors,  I  made a decis ion not  to  

prosecute in  th is  mat ter .   Advocate 20 

Mlotshwa,  previously employed by NPA as 

a Deputy Di rector  of  Publ ic  Prosecut ion,  

has test i f ied a t  the State Capture 

Commission and f i led an af f idavi t . ”  

In  h is  ev idence and in  h is  af f idavi t ,  he states that  you,  as  the  
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leader of  the prosecut ion team  –  sorry ,  i t  was not  at  that  

annexure.   I t  is  in  her  af f idavi t  to  the Zondo Commission,  

where she suggested that  you were the leader of  that  Cato 

Manor prosecut ion team, i f  I  may put  i t  that  way.   You acted 

as a lead prosecutor .   Now,  g iven that  in format ion,  you 

remember  that  Advocate Batohi  had decided not  to  take any 

step unt i l  the decis ion or  the  f ind ings by the Zondo 

Commission?   

ADV CHAUKE :    Yes,  I  remember that .    

CHAIRPERSON :    Now,  she wr i tes to  you,  te l l ing you about  10 

th is  statement  by  Advocate Mlotshwa,  whereaf te r  she then 

wr i tes to  the President .   I f  i t  is  cor rect ,  as you state in  

paragraph 8,  that  you d id not  make any prosecutor ia l  

decis ion,  does the issue of  jur isd ict ional  s t ruggl ing  ar ise?  

You say i t  does not  at  13.    

ADV CHAUKE :    Yes,  i t  does not  ar ise,  Chai r ,  because the  

decis ion in  respect  of  racketeer ing mat ters can only be made 

by the NDPP.   

CHAIRPERSON :    I  am t ry ing to f igure i t  out  in  my mind as to 

how Advocate Batohi  comes to th is  conclusion,  g iven the 20 

provis ions of  sect ion 2.1 of  POCA.   What  do you th ink might  

have actuated her  to  come to that  conclusion?   

ADV CHAUKE :    Advocate Batohi  was looking for  something  

that  wi l l  speak about  the conduct  or  otherwise of  Advocate  

Chauke.   So,  I  th ink in  the whole scheme of  many of  the cases 
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that  I  have deal t  wi th  in  the d iv is ion,  th is  case of  Cato Manor  

and Mdlu l i  were the ones that  she could have and where she 

wanted to impute a par t i cu lar  misconduct  on my par t .   But  on  

the reading and even on the record ,  we see i t  very c lear  that  

there was a prosecut ion  team, there  was a team leader,  I  was 

the coord inator  in  the superv isory ro le,  and I  could not  have 

made a decis ion in  terms of  the law in  any case in  respect  of  

the racketeer ing mat ters.  

CHAIRPERSON :    Now,  we know,  having l i s tened to the  

evidence of  Advocate Maema,  Advocate Noko,  and having  10 

read some of  the statements in  the  record,  that  the ro le that  

you p layed was very l imi ted.   I t  is  that  of  a  coord inator .    

ADV CHAUKE :    Indeed.  

CHAIRPERSON :    Now,  when you look at  the af f idavi t  o f  

Advocate Batohi  a t  paragraph 70 o f  her  af f idavi t ,  in  re lat ion  

to that  aspect ,  the decis ion -making,  she seemed to  conf la te  

d i f ferent  concepts.   Perhaps you can read i t  f rom the 

t ranscr ip t  because that  fo rms par t  o f  her  ev idence.   In  the  

t ranscr ip t ,  she sought  to  expla in the fo l lowing,  and I  would  

l ike you to assist  us in  understanding these concepts  that  she 20 

refers to .    

 You may not  have the t ranscr ip t  in  f ront  of  you,  but  I  

am going to refer  to  the t ranscr ip t  o f  the 25 t h ,  day 4,  the 25 t h  

o f  November  2025,  day 4,  page 28 of  98.   This  aspect  was 

deal t  wi th  extensive ly,  because she seemed to make much of  
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th is  ju r isd ict ional  s t ruggl ing,  and suggested that  you acted 

unlawfu l l y .    

 I  am ra is ing th is  wel l  aware of  the fact  that  th is  i ssue 

does not  d i rect ly  ar ise f rom the terms of  reference.   But  

because i t  was deal t  wi th  very extensive ly by her ,  where she 

a lso referred to the provis ions of  the Const i tu t ion,  suggest ing 

that  you acted unconst i tu t ional ly  and unlawfu l l y  in  the sense 

that  you d id not  comply wi th the NPA Act ,  I  would l ike you to  

deal  wi th  i t ,  and I  wi l l  re fer  you to that  par t  o f  the t ranscr ip t ion  

where she said the fo l lowing.   She was asked the fo l lowing 10 

quest ions.   Advocate Mohlamonyane asked:  

“Maybe before you proceed,  i t  b r ings us to 

the issue of  a DPP,  a sect ion  6 DPP of  one 

jur isd ict ion exerc is ing powers or  funct ions 

in  another  ju r isd ic t ion.   I f  you can expla in 

that  in  fu l l ,  the c i rcumstances under  which  

a sect ion 6 DPP of  one jur isd ict ion can 

exerc ise h is o r  her  funct ions in  another  

jur isd ict ion. ”  

And Advocate Batohi  answers as fo l lows:  20 

“So i t  i s  c lear  f rom the Act ,  the  

Const i tu t ion and the Act ,  a  sect ion 6 DPP 

has jur isd ict ion for  a l l  mat ters fa l l ing  

wi th in h is  or  her  area of  jur isd ict ion in  

which they have been appointed.   In  fact ,  
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the Mokgoro Enqui ry found that  there is  

not  a c i rcumstance that  is  in  fact ,  i f  one 

looks at  the Act  and the Const i tu t ion,  i t  

does not  permi t  that  a sect ion  DPP 

oversees prosecutors . . . ”   

You can under l ine  that  word :  

“… tak ing p lace in  the area of  ju r isd ict ion  

of  another . ”  

Later ,  when I  asked her  quest ions,  Advocate Batohi  then read 

paragraph 70 of  her  af f idavi t ,  which  reads at  page 29 of  98 :  10 

“The re levant  par t  o f  that  is  there  is  no 

provis ion in  the NPA that  deals wi th a  

scenar io where  a DPP f rom one 

jur isd ict ion can exerc ise powers  in  the 

area of  another  DPP.   So i t  is  no t  in  the 

Act ,  i t  is  not  in  the pol icy,  i t  is  not  in  the  

d i rect ives.   A DPP cannot  take decis ions 

in  respect  of  another  DPP 's area of  

jur isd ict ion.   In  o ther  words,  the DPP of  

one jur isd ict ion cannot  exerc ise 20 

jur isd ict ion over  prosecut ions of  another .   

I t  means that  a DPP of  one area cannot  

cont ro l ,  d i rect ,  run wi th,  superv ise,  and 

coord inate a prosecut ion fa l l ing wi th in the  

jur isd ict ion. ”  
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I  suppose she uses these phrases to suggest  that  these 

phrases mean you were making a decis ion accord ing to her  

ev idence.    

ADV CHAUKE :    Which is  unfor tunate,  Chai r .   Unfor tunate in  

the sense that  the decis ions that  she is  referr ing to are the 

decis ions which  the  prosecut ion  team would have 

communicated,  which the u l t imate decis ion,  which the NDPP 

i tse l f  would make.   I  d i f fer  wi th  her  in  te rms of  the  

in terpretat ion of  t he powers of  the NDPP in respect  of  

a l locat ion or  delegat ion of  work to  a DPP of  one jur isd ict ion  10 

or  to  another .   That  is  common cause .   Even as I  am s i t t ing  

here,  to  the extent  that  I  am on sus pension,  there is  a DPP 

si t t ing in  Johannesburg who is  f rom the Northern Cape.  

 Now,  her  b lanket  character isat ion o f  that  a DPP f rom 

one jur isd ict ion cannot  do work in  another  jur isd ict ion is  

legal ly  f lawed.   Consequent ly ,  the same scenar io that  in  the  

DPP KZN,  I  was overseeing a mat ter ,  not  the d iv is ion of  the 

DPP in KZN.   I t  was a speci f i c  mat ter  which my 

understanding,  and in  terms of  the NPA Act  sect ion 20(3) ,  I  

th ink that  the NDPP has got  the power to  delegate 20 

responsib i l i t ies to  a DPP,  which is  not  expl ic i t ly  excluded in  

the ju r isd ict ion.    

 My understanding is  that  even then,  Advocate J iba  

d id not  delegate  me to make decis ions in  respect  of  the 

mat ter  that  was based in  KZN.   And I  do not  know how she 



26 MARCH 2026 –  DAY 44 

Page 26  o f  208  

come to the conclusion that  I  made the decis ions because the 

record is  very c lear .   I  made no such decis ion.    

CHAIRPERSON :    But  assuming that  even the prosecut ion  

team, that  i s  the Advocate Maema 's team, were delegated to 

make decis ions,  the decis ion in  re lat ion to th is  very Cato 

Manor charges were the POCA charges.    

ADV CHAUKE :    Indeed.  

CHAIRPERSON :    And cor rect  me,  in  respect  of  which only  

the NDPP could exerc ise her  powers.  

ADV CHAUKE :    Indeed,  Chai r .  10 

CHAIRPERSON :    Meaning,  i f  I  am cor rect ,  that  even the 

prosecut ion team of  Mr  Maema,  they could not ,  a lone,  wi thout  

the NDPP decid ing,  make any such decis ion in sofar  as there  

are Cato Manor charges were concerned.    

ADV CHAUKE :    Indeed,  Chai r .  

CHAIRPERSON :    So,  i f  my understanding fo l lowing your 

answers is  correc t ,  that  issue of  you having a l legedly acted 

ul t ra  v i res  because you exerc ised powers outs ide your  

jur isd ict ion fa l l  away.    

ADV CHAUKE :    Indeed.   Actual ly ,  in  sheer studies  of  the 20 

reasons that  I  was asked,  and I  know I  was advancing,  and 

even when I  demonst rated to her  to  say,  look,  th is  was 

happening,  even on her  own  then she took the mat ter  of  the  

Cato Manor and she gave i t  to  Advocate De Kok,  who was the 

DPP in the Western Cape,  for  h im to have a look wi th the  
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o ther  people  and the l i ke .   So,  i f  on  her  in terpretat ion  that  i s  

not  doable,  she could not  have done that .   I  am refer r ing to  

the famous De Kok report .    

CHAIRPERSON :    Are you refer r ing  to Mr De Kok 's report  in  

which you were exculpated?   

ADV CHAUKE :    In  fact ,  no.   The panel  where De Kok sat  wi th  

Advocate Thenga and Advocate Mamabolo,  where they made 

an assessment  accord ing to them that  there were no 

just i f i cat ion for  racketeer ing charges.   But  that  report ,  o f  

course,  as I  ind icated,  i t  a lso  d id not  ins inuate any 10 

misconduct  on the par t  o f  the prosecut ion team or  mysel f .    

CHAIRPERSON :    Yes.   Thank you,  Advocate Ngcuka i tobi .  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chai r .   Mr  

Chauke,  we have covered a lo t  o f  ground in  th is  exchange 

wi th the Chai r .   Do you st i l l  want  to  ta lk  about  your  CV?   

ADV CHAUKE :    I  can readi ly  do that .    

CHAIRPERSON :    Wel l ,  we know now who Advocate  Chauke 

is .    

ADV NGCUKAITOBI SC :    Okay,  a l l  r ight .  

CHAIRPERSON :    You to ld us even ear l ier  when we star ted.  20 

ADV NGCUKAITOBI SC :    Yes.   A l l  r ight ,  there is  the f i rs t  10  

pages we can sk ip.    

ADV CHAUKE :    Okay.  

CHAIRPERSON :    Thank you.  

ADV NGCUKAITOBI SC :    And then,  on the a l legat ions,  I  
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th ink we have a lso covered a lo t  o f  th is  ground before,  what  

the a l legat ions against  you are.   So those two pages that  

seek to summarise the charges,  we can sk ip.   And then the 

background to the enqui ry ,  I  th ink everyone knows the  

background to the  enqui ry and the basis for  the establ ishment  

of  the enqui ry.   You may wish to  say something about  the 

opin ions that  appear f rom paragraph 47,  just  br ie f ly .  

ADV CHAUKE :    Thank you,  Chai r .   Let  me star t  wi th  the one 

that  is  very s igni f icant  of  Advocate De Kok.   Which,  a f ter  the  

opin ions of  Advocate Nalane SC,  Advocate Maenet je  and h is  10 

assessment ,  he made that  recommendat ion to Advocate  

Batohi  that  there is  no basis for  her  to  recommend that  there  

should be an enqui ry in to my f i tness to hold of f ice.  

 I  am saying th is  because th is  speci f ic  memorandum 

was nei ther  d isc losed to me then or  to  the President  when 

the appl icat ion fo r  my f i tness to ho ld of f ice was made.   I  am 

saying th is  because Advocate De Kok,  as  you would have 

understood,  he was the Nat ional  Deputy Di rector  of  Publ ic  

Prosecut ions,  who was report ing to Advocate Shami la Batohi ,  

and who was in ternal  wi th  exper ience,  and who adv ised her  20 

that  there is  no basis fo r  her  to  ins t i tu te.    

 But  having said that ,  on the subject  of  that ,  you wi l l  

see there is  an op in ion prepared by D octor  David Broughton.   

He is  a senior  s tate advocate in  her  of f ice.   I  th ink  he is  a 

legal  advisor  and the l i ke ,  who she asked.   And even the  
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record wi l l  ind icate that  he gave an opin ion,  and h is opin ion 

was about  jur isd ic t ion,  put  i t  that  way,  in  the main.  

 I t  d id  not  deal  wi th  speci f ica l ly  in  depth about  the  

mer i ts  of  the racketeer ing charges.   And Doctor  Broughton 

then made a recommendat ion that  he th inks there is  a case 

for  me to answer  in  respect  of  the  Booysen mat te r ,  the so-

cal led Cato Manor mat te r .   But  he a lso recommended that  

there is  no basis for  an enqui ry in to my f i tness to ho ld of f ice 

in  respect  of  the Mdlu l i  mat ter .  

 But  you wi l l  see that  Doctor  Broughton was asked to  10 

make another  opin ion,  which was to seek to get  the reasons 

for  her  to  be  able to  be just i f ied to make that  

recommendat ion.   Now let  me get  to  the memorandum 

prepared by Advocate Garth Hul ley  SC.   I  am af ra id and I  am 

real ly  concerned  that  …[intervenes] .  

ADV NGCUKAITOBI SC :    Just  before you get  there,  the  

opin ion,  I  am not  sure how they have arranged th is  fo r  you to 

make i t  easy for  you to f ind.   But  the opin ion of  Doctor  

Broughton,  the f i rs t  op in ion,  which  is  dated the  23 r d  o f  

February  2023.    20 

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    I  do need to spend a few minutes 

wi th you on that  one  because i t  became the subject  mat te r  of  

d iscussion between mysel f  and Advocate Batohi .  

ADV CHAUKE :    Yes.  
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ADV NGCUKAITOBI SC :    Now that  i s  at  LO00149.   LO01 ,  

yes.    

ADV CHAUKE :    00149? 

ADV NGCUKAITOBI SC :    Yes,  00149.    

ADV CHAUKE :    I  am there,  Chai r .    

ADV NGCUKAITOBI SC :    Now,  when you look at  LO00163,  

okay,  and under the heading analys is.  

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    And the f i rs t  subheading is  the  

wi thdrawal  of  the  murder and re lated charges in  the Mdlu l i  10 

case.    

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    What  d id  Doctor  Broughton say?   

ADV CHAUKE :     

“ In  the l ight  of  the  f ind ings in  the SCA FUL 

decis ion,  as re ferred to above,  no 

recommendat ion is  made here in that  the 

sect ion 12 (6)(a)  enqui ry be inst i tu ted  

against  Advocate  Chauke re lat ing  to the  

wi thdrawal  decis ion in  the Mdlu l i  case and 20 

referr ing the murder charge to an inquest  

instead. ”  

ADV NGCUKAITOBI SC :    Now,  so when you read that ,  what  

does that  mean?   

ADV CHAUKE :    I t  s imply means that  Doctor  Broughton d id  
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not  see,  l i ke Advocate De Kok,  that  there is  no bas is fo r  an  

enqui ry to  be held  against  me in  respect  of  the Mdlu l i  mat te r .    

ADV NGCUKAITOBI SC :    You see,  the problem is  th is ,  the  

statement  under oath s igned by Advocate Batohi  a l leges that  

Doctor  Broughton,  she says :  

“The reason I  asked Advocate Hu l ley  is  

because Doctor  Broughton d id not  deal  

wi th  the Mdlu l i  mat ter  in  h is  opin ion. ”  

Is  that  factual ly  cor rect?   

ADV CHAUKE :    I t  is  incor rect ,  i t  i s  actual ly  mis leading the  10 

Panel  because the record is  there.   And I  remember  exact ly  

when she was test i fy ing here and when she was conf ronted 

about  i t ,  she could not  expla in.    

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    She sought  to  say th is  i s  not  a  

recommendat ion.  

ADV NGCUKAITOBI SC :    Yes,  no,  I  understand whatever i ts  

s tatus is ,  but  the fact  that  she says,  the words that  she used 

is  that  Doctor  Broughton d id not  deal .   We can go to  th is .   I  

th ink they have opened now for  you in  the statement  of  20 

Advocate Batohi .  

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Paragraph 173.    

ADV CHAUKE :    Yes,  I  am there.  

ADV NGCUKAITOBI SC :    So i f  you read paragraph 173,  i t  
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says:  

“On 23 February 2023,  Doctor  Broughton 

provided me wi th h is  opin ion.   He 

concluded that  I  should make a 

recommendat ion  to the President  

regard ing the f i tness of  Advocate Chauke 

to hold of f ice in  respect  of  h is  involvement  

wi th and the handl ing of  the Booysen 

mat te r . ”  

Now look at  the fo l lowing sentence  there:  10 

“He did not  deal  wi th  the Mdlu l i  mat ter . ”  

You see that?   

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    We have now gone through 

paragraph 45 of  Doctor  Broughton 's ev idence and we have 

seen what  i t  says.   So i t  is  not  about  what  she said or  what  

he said.   I t  is  the fact  that  Advocate Batohi  under oath  

c la imed that  Doctor  Broughton d id  not  deal  wi th  the Mdlu l i  

mat te r .    

ADV CHAUKE :    Which is  a misrepresentat ion,  Chai r .  20 

ADV NGCUKAITOBI SC :    Yes.    

ADV CHAUKE :    Because the record ind icates c lear ly  that  

Doctor  Broughton deal t  wi th  the Mdlu l i  mat te r .    

ADV NGCUKAITOBI SC :    Yes.   Now,  at  paragraph 176,  I  

th ink i t  is  that  same page,  what  does Advocate Batohi  say 



26 MARCH 2026 –  DAY 44 

Page 33  o f  208  

there?   

ADV CHAUKE :    She says:  

“His opin ion was based,  once again,  on 

Advocate Chauke 's handl ing of  Booysen 

mat ter  and aspects of  i t .   He d id not  deal  

wi th  the Mdlu l i  mat ter . ”  

ADV NGCUKAITOBI SC :    Yes.   Now,  what  would  you say 

about  that?   

ADV CHAUKE :    I t  is  a  misrepresentat ion  because the record  

as we have i t  ind icates the cont rary .    10 

ADV NGCUKAITOBI SC :    Yes.   Now,  we can then deal  wi th  

how he deal t  wi th  i t .   You have not  c la r i f ied that  i t  is  actual ly  

a misrepresentat ion that  he d id not  deal  wi th  i t .    

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Now,  the  way he deal t  wi th  i t  was 

that  no recommendat ion is  made.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    How did he deal  wi th  the Booysen  

mat ter?   

ADV CHAUKE :    On paragraph 46 of  h is  opin ion,  L O00163,  20 

to which you refer red to.    

ADV NGCUKAITOBI SC :    Yes.    

ADV CHAUKE :    There is  there the Booysen Cato Manor  case:  

“The evidence which Advocate  Mlotshwa 

gave at  the State Capture Commission has 
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not  been presented to me.   And thus,  I  am 

not  at  th is  stage,  not  able to  comment  

thereon.   Unless fur ther  t ime is  af forded 

to me to search for  the evidence on the  

of f ic ia l  State  Capture Commission  

websi te ,  i f  same cannot  be provided to me 

by the NPA.   Advocate Nalane SC had 

regards to th is  ev idence,  and the evidence 

presented by Advocate Mlotshwa at  the  

Mokgoro  Enqui ry ,  as wel l  as the  other  10 

evidence and f ind ings made in  the 

Mokgoro  report  re lat ing to the Booysen  

Cato Manor  prosecut ion. ”  

Now,  I  do not  know i f  you want  me to deal  wi th  that  or  to  go  

immediate ly to  h is  recommendat ion in  which he was  

…[intervenes] .  

ADV NGCUKAITOBI SC :    No,  no,  no.   I  want  you to deal  wi th  

that  up unt i l  paragraph 50 because …  

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    There is  a s l ight  of  hand in  what  20 

has happened here versus what  Doctor  Broughton actual ly  

recommended.    

ADV CHAUKE :    Indeed:  

“Advocate Nalane  SC submits as fo l lows.   

I f  one reads Mlo tshwa 's af f idavi t  to  the  
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po l i ce,  together  wi th the report  o f  the  

Commission,  Mokgoro Enqui ry,  deal ing 

wi th the evidence of  J iba and Noko and h is  

ev idence at  the  Zondo Commission,  i t  

seems that  Chauke 's involvement  in  the 

prosecut ion was much deeper and more 

involved than s imple  act ing as  a  

coord inator .   He went  to  the extent  of  

asking Mlotshwa to s ign the ind ic tment .   

Mlotshwa refused to s ign the ind ictment  10 

wi thout  the prosecut ion  memo or  report .   

The commission ’s report  suggests that  

Mlotshwa considered that  Chauke was 

asking h im to do unlawfu l  acts.   I t  is  

respect fu l l y  submit ted that  ev idence 

presented at  the  Mokgoro Enqui ry and 

f ind ings made in  the Mokgoro  report  

per ta in ing to  Advocate Chauke 's 

involvement  wi th and ro le in  the handl ing 

of  the Booysen Cato Manor case support  20 

the submission  being made to the  

President  for  the inst i tu t ion of  sect ion  

12(6)(a)  enqui ry against  Advocate  

Chauke. ”  

ADV NGCUKAITOBI SC :    Now,  i f  you can just  s top there?  
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You see,  th is  i s  where I  say there  is  a s le ight  of  hand.   The 

factual  foundat ion for  a l l  o f  th is  that  he is  recommending is  

that  you t r ied to force Advocate Mlotshwa to s ign an 

ind ictment .   Remember that?   

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Now,  that  submission was made 

here in  th is  enqui ry.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    I  asked the evidence leader who 

was cross-examin ing Advocate Maema to show us where  Mr  10 

Chauke is  at tempt ing to force Mr Mlotshwa to  s ign an 

ind ictment .   Do you remember that?   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    What  d id the evidence leader say?   

ADV CHAUKE :    He said there is  no way that  i t  is  the case 

and he wi thdrew.    

ADV NGCUKAITOBI SC :    Yes,  he wi thdrew the quest ion.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now,  when you look at  the actual  

a f f idavi t  o f  Mr Mlotshwa,  which is  what  the Chai r  was ta lk ing  20 

about  at  6A-6,  read everyth ing there and read i t  a loud and 

show me where there is  a l ine tha t  says  Advocate Chauke 

forced me to s ign an ind ictment .    

ADV CHAUKE :    Let  me read i t  for  the record ,  Chai r .    

ADV NGCUKAITOBI SC :    Yes.  
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ADV CHAUKE :     

“ I ,  Cyr i l  S impiwe Mlotshwa,  wi th ID,  

hereby state in  Engl ish that  I  am cur rent ly  

employed by the Nat ional  Prosecut ing 

Author i t y  as a Deputy Di rector  of  Publ ic  

Prosecut ions and I  am stat ioned at  the 

of f ice of  the  Di rector  of  Publ ic  

Prosecut ions,  P ie termar i t zburg ,  KwaZulu -

Nata l .   On 17 May 2010 unt i l  9  Ju ly 2012,  

I  was act ing as  a Di rector  of  Publ ic  10 

Prosecut ions,  KwaZulu -Nata l .   Between 

January 2012 and March 2012,  whi le  

dr iv ing to Port  Shepstone ,  I  received a ca l l  

f rom Advocate Nomgcobo J iba ,  who was 

act ing  as the Nat ional  Di rector  of  Publ ic  

Prosecut ions at  the t ime.   She in formed 

me that  there was a mat ter  where,  

because of  pressure,  we had to enro l  as a 

mat ter  of  u rgency.   I  in formed her  that  I  

would f i rs t  read the dockets and make a 20 

decis ion accord ingly.   She stated that  the 

mat ter  was urgent .   I  responded tha t  I  d id  

not  have prosecutors to  urgent ly  look at  

the dockets.   She in formed me that  

because she was at  the OR Tambo Ai rpor t ,  
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she was going to  ca l l  me la ter .   She d id 

not  ca l l  me la ter .   A  few days la ter ,  I  

received a ca l l  f rom Advocate Chauke,  

in forming me that  he had been inst ructed 

by Advocate J iba to send a team of  

prosecutors to  prosecute the accused in  

the Cato Manor case.   He to ld me that  

there were very sensi t i ve secur i ty  i ssues 

surrounding the mat ter .   I  to ld  h im that  I  

was going to at tend the DPP's meet ing at  10 

VGM on 29 May 2012,  so we were going 

to d iscuss the mat ter  fur ther . ”  

ADV NGCUKAITOBI SC :    So i f  you just  s top there  now,  in  

the conversat ion you held wi th h im,  is  there anyth ing here  

where Advocate  Mlotshwa says,  in  that  conversat ion  

Advocate Chauke to ld me to s ign an ind ictment?   

ADV CHAUKE :    No.   Proceed.    

ADV NGCUKAITOBI SC :    A l l  r ight ,  proceed.  

ADV CHAUKE :     

“On 29 May 2012,  I  a t tended the  DPP's 20 

meet ing at  VGM.   Whi le  the meet ing was 

in  progress,  Advocate Chauke to ld me that  

Advocate J iba wanted to see us urgent ly  

in  the of f ice.   I  went  wi th  Advocate Chauke 

to J iba 's of f ice.   In  Advocate J iba 's  of f ice,  
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Advocate Chauke to ld Advocate J iba that  

he cannot  d iscuss everyth ing re la t ing to 

the mat ter  as he had ser ious secur i ty  

concerns,  and there was a possib i l i ty  of  

invest igat ion necessi ta t ing ar rest  or  even 

advocates in  the  of f ice of  the DPP KZN.  

Advocate J iba  to ld the two of  us that  she 

had procured a legal  opin ion  f rom 

Advocate Gerald Nel  in  the legal  a f fa i rs  

sect ion,  s tat ing  that  I  can s ign the 10 

delegat ion fo r  the  prosecutors who wi l l  be 

prosecut ing in  the  mat ter .   She fu r ther  to ld 

us  that  the ind ictment  would,  in  te rms of  

th is  legal  opin ion,  be s igned by me. ”  

ADV NGCUKAITOBI SC :    So now just  s top there.   Who is  

te l l ing Advocate  Mlotshwa who is  going to s ign the  

ind ictment?   

ADV CHAUKE :    I t  is  Mlotshwa saying that  Advocate J iba said  

he is  going to s ign the ind ictment .    

ADV NGCUKAITOBI SC :    Yes.   Is  there anyth ing that  says i t  20 

is  Advocate Chauke who is  saying that  he wi l l  s ign the  

ind ictment?   

ADV CHAUKE :    No,  not  a t  a l l .  

ADV NGCUKAITOBI SC :    Cont inue.    

ADV CHAUKE :     
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“ I  to ld  Advocate J iba and Advocate  

Chauke that  I  was going to s ign the  

ind ictment  only i f  i t  was accompanied by 

the prosecutor 's  memo or  report  deta i l ing  

evidence impl ica t ing each accused as 

ind iv idual  and the evidence impl icat ing  

the accused as a co l lect ive.   This meet ing 

ended.   On 12 June 2012,  Advocate  

Chauke 's persona l  assistant ,  Ms Mamikie  

Suping,  emai led me only the ind ictment  10 

wi thout  the prosecutor 's  memo or  a  report .   

I  thereaf ter  exchanged a number of  emai ls  

wi th  Advocate  Chauke,  copying in  

Advocate J iba.   Her personal  assistant  

and Advocate  Thoko Majokweni ,  

request ing Advocate Chauke to g ive me 

the prosecutor 's  memo or  report  as per  

in i t ia l  agreement .   My act ing appointment  

came to an end on 9 Ju ly 2012.   I  never  

had anyth ing to do wi th the mat ter  af ter  9 20 

July 2012. ”  

ADV NGCUKAITOBI SC :    Yes.   Now,  le t  us go th rough that .   

So,  accord ing to  th is  af f idavi t ,  i s  there anywhere where  

Advocate Mlotshwa a l leges that  Advocate Chauke at tempted 

to force me to s ign an ind ictment?   
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ADV CHAUKE :    No,  Chai r .    

ADV NGCUKAITOBI SC :    Now,  we go to the under ly ing  

emai ls  that  were exchanged at  the  t ime.   So,  these you wi l l  

f ind under B2.   So,  i t  is  under the Booysen Bundle ,  B2.   Do 

you have those?  I  want  to  star t  a t  B579.   I t  should  be B3.   

No,  you are r ight .   I t  is  B3.   Sorry.   Yes,  you are correct .   So,  

s ta r t  a t  B579.   Yes,  because the emai ls  a re not  sequent ia l .   

They are in  reverse.   So,  i t  s tar ts  at  the back and i t  goes 

forward.    

ADV CHAUKE :    What  i s  the B number on that?   10 

ADV NGCUKAITOBI SC :    B579.    

ADV CHAUKE :    Yes,  I  have i t ,  Chai r .  

ADV NGCUKAITOBI SC :    Thank you.   So,  i f  you remember,  

the last  paragraph f rom the af f idavi t  o f  Advocate Mlotshwa 

said that  Ms Suping,  who was your PA,  sent  h im an 

ind ictment .   But  he says noth ing about  a message f rom you 

forc ing h im to s ign the ind ictment .   Remember that?   

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Now,  i t  says that  was sent  on the  

12 t h  o f  June 2012.   Remember that?   20 

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now,  we know that  emai l  a t  B579.   

I t  is  dated 12  June 2012,  01-29 f rom Mamikie  Suping.    

ADV CHAUKE :    Suping.  

ADV NGCUKAITOBI SC :    Yes,  and i t  has no message.   I t  is  
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just  an at tachment .    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Ind ictment  Cato Manor .   Is  that  

correct?   

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Now,  thereaf te r ,  what  we get  is  an  

emai l  f rom him to  you,  f rom Mr Mlo tshwa to yoursel f ,  where  

he refers to  a te lephonic conversat ion.    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now,  the te lephonic conversat ions 10 

that  were held between the two o f  you are recorded in  h is  

own af f idavi t ,  where he says i t  was Advocate J iba who says 

i t  wi l l  be s igned.   He does not  say s ign i t .   He says i t  wi l l  have 

to be s igned by you.  

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Now,  he then says :  

“Kindly f in ish me paragraph two wi th the 

prosecutor 's  memo or  report  so tha t  I  can 

have a wraparound v iew of  the mat ter .   

The report  must  a lso have the  pol ice  20 

stat ion and case numbers so that  we can 

open up the DPP's f i le . ”  

Cor rect?   

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    So far ,  noth ing f rom you says s ign 
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th is  ind ictment .    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    We then look at  your  response,  

which is  on the 12 t h  o f  June,  05:14 PM at  page 578.   Cor rect?    

ADV CHAUKE :    Mine is  577,  on the B Bundle,  B3.    

ADV NGCUKAITOBI SC :    Your response?   

ADV CHAUKE :    I t  is  B0057.   577.    

CHAIRPERSON :    And a lso us.   I  th ink i f  you look at  the  

number ing,  Counsel ,  the f i rs t  emai l  was at  00578.  

ADV CHAUKE :    8 ,  yes.    10 

CHAIRPERSON :    My Mamikie  Suping.   Mr Mlotshwa,  which 

is  the f i rs t  one.   The second one was f rom Mr Mlotshwa at  the  

bot tom of  577 to Advocate Chauke .   And the th i rd one on the 

same page,  00577,  by Advocate Chauke to Mr Mlotshwa.  

ADV NGCUKAITOBI SC :    I  see.   Okay,  then I  th ink the 

wi tness has the same number ing as the Panel .    

CHAIRPERSON :    Yes.    

ADV NGCUKAITOBI SC :    And I  have a d i f fe rent  number ing.   

So you say i t  is  not  578,  i t  is  577?   

ADV CHAUKE :    Yes,  577.   The previous one of  Mamikie to  20 

Mlotshwa is  00578.    

ADV NGCUKAITOBI SC :    Okay.  

ADV CHAUKE :    B00578.    

ADV NGCUKAITOBI SC :    Wel l ,  le t  us work on 577 because 

that  I  th ink is  consistent  wi th  the Panel .    
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ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    So tha t  is  the emai l  f rom you on 

the same day?   

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Wi th one,  two,  three,  four ,  f ive  

paragraphs.    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   Now,  you can read that  and 

te l l  me where you f ind any inst ruc t ion on h im by you or  Mr  

Mlotshwa by yoursel f  to  s ign an ind ictment .    10 

ADV CHAUKE :    I  can read the emai l  onto the record,  Chai r?    

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :     

“Dear,  Advocate  Mlotshwa.   I  have 

forwarded to you the ind ic tment  which has 

a l l  the deta i led  summary,  by which you 

ought  to  be in  a  posi t ion to  open your  

. . . [ ind ist inct ] .   I  a lso forwarded to you 

deta i ls  of  the inquest  wi th  pol i ce case 

numbers,  et  cetera,  to  which you referred 20 

to Advocate Majokweni  for  reasons that  I  

do not  fo l low and understand.   The 

ind ictment ,  wi th  respect ,  g ives you the 

whole v iew of  the  mat ter .   You are  k indly  

and fe rvent ly  requested to p lease d iscuss 
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any issue,  i f  any,  wi th  me.   I  rea l l y  do not  

see any need fo r  me to g ive you any report  

o ther  than what  I  have fo rwarded to you 

a l ready.   P lease,  i f  I  misunderstand you,  

make me understand.   I  do  not  want  to  p lay 

you or  undermine your jur isd ict ional  

author i ty  in  any way whatsoever.   There 

are ser ious issues of  secur i t y  in  th is  

mat ter ,  which,  i f  necessary,  you wi l l  be 

br ie fed about ,  which are not  re levant  to  10 

you and I  cannot  expose such to you at  

th is  stage.   I  have a lso  learned,  wi th  ut ter  

d ismay,  that  you have now issued an 

inst ruct ion to the  senior  prosecutors that  

a l l  dockets that  are wi th us must  be 

brought  to  you.   What  is  not  happening 

here,  my brother?   P lease,  i f  you have any 

issues again,  ta lk  to  me or  ar range that  we 

see the Act ing NDPP urgent ly .   Another  

issue of  concern to me is  the delay in  you 20 

issuing the inst ruct ion of  the reopening of  

the inquest  in  v iew of  the fact  that  you 

have been requested to s ign  the 

ind ictment ,  which  must  be preceded by 

your decis ion to reopen the inquest . ”  
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ADV NGCUKAITOBI SC :    Just  s top  there.   Now,  what  does 

that  sentence mean?  Because tha t  is  the only t ime there is  

a reference to the  ind ictment ,  but  what  does i t  say?   

ADV CHAUKE :    I t  is  saying that  we need to consider  the  

issue of  the inquest  so that  i t  should precede the s igning  of  

the ind ictment .    

ADV NGCUKAITOBI SC :    But  what  does i t  say about  the  

ind ictment?   

ADV CHAUKE :    I t  says that  you have been requested to s ign 

the ind ictment ,  which must  be preceded by your decis ion to 10 

reopen the inquest .  

ADV NGCUKAITOBI SC :    That  paragraph,  that  passage that  

ta lks about  the ind ictment ,  what  does i t  say?  I t  says you have 

been requested.    

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    By who?   

ADV CHAUKE :    By J iba.  

ADV NGCUKAITOBI SC :    Yes.   And then you can cont inue 

the rest  of  i t .   I t  has got  noth ing to  do  wi th you saying to h im  

he must  s ign the ind ictment .  20 

ADV CHAUKE :    Ja:  

“ I f  th is  makes you uncomfor table,  p lease 

ind icate so that  I  may take the mat ter  up  

wi th the NDPP.  I  do not  want  to  s tep on 

your toes.   I  was in formed that  you agreed 
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and ar ranged wi th the Act ing NDPP for  

somebody f rom outs ide  to do the 

prosecut ion in  these mat ters.   I f  you have 

now a change of  heart ,  p lease ind icate so 

that  we may resolve i t  as soon as 

possib le.   Regards. ”  

ADV NGCUKAITOBI SC :    You see,  th is  is  the  problem.   There  

is  no other  correspondence in  th is  case that  deals w i th th is ,  

except  what  we have read so far .   Now,  you have a scenar io  

in  which Doctor  Broughton wr i tes in  a report  that  you gave an 10 

inst ruct ion to Mr Mlotshwa to  s ign an ind ictment .   You a lso 

have another  scenar io in  which there is  a f ind ing  by the 

Mokgoro Commission that  you at tempted to force Mr  

Mlotshwa to  s ign  an ind ictment .   But  there is  no  factual  

foundat ion fo r  any of  these th ings anywhere.  

ADV CHAUKE :    Indeed,  there is  none.    

ADV NGCUKAITOBI SC :    And then you have the evidence 

leaders here just  repeat ing the l ine ,  just  repeat ing i t  wi thout  

ver i f icat ion whatsoever.   Then you have Advocate Batohi  just  

repeat ing i t  as wel l  wi thout  any ver i f i cat ion whatsoever.   20 

When you go to the under ly ing documents,  you f ind th is  i s  a  

b ig l ie .   What  do you say to that?   

ADV CHAUKE :    The State Capture  nar rat ive is  what  is  at  

p lay.   People have to f ind a reason to t ry  and jus t i fy  that  

narrat ive that  there is  something untoward that  th is  person is  
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do ing,  especia l l y  in  respect  of  th is  Cato Manor mat ter .   That  

is ,  in  essence,  what  i t  is ,  so that  you can just i fy  tha t  people  

were act ing improper ly ,  inducing,  forc ing some peop le to  do  

that  which they are not  supposed to  do.    

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    I t  is  a  real  narrat ive.    

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    And i t  is  unfor tunate that  your  co l leagues 

would be found to be in to that  nar rat ive as wel l ,  which I  

appreciate.   But  o f  course,  i f  you do not  have the t ime,  having 10 

gone th rough these th ings,  you might  f ind yoursel f  be ing 

mis led as wel l .    

CHAIRPERSON :    Did the Commission i t se l f  make any 

adverse f ind ings against  you in  re lat ion to those a l legat ions?   

ADV CHAUKE :    Not  at  a l l ,  Chai r .   The Chai r  wi l l  remember  

that  Advocate Batohi  hersel f ,  she said,  I  am quot ing her  

verbat im,  regret tably,  the Zondo Commission d id not  make 

any f ind ings or  recommendat ions.   I  under l ine tha t  word,  

regret tably,  because she was d isappointed that  the  

Commission d id not  make that  which she expected.    20 

ADV NGCUKAITOBI SC :    Yes,  thank you very much.    

MS RAMAGAGA :    Yes,  I  just  want  to  ask,  thank you.   

Advocate Chauke,  as you were leading evidence,  amongst  

others,  you stated that  the opin ion o f  Advocate De Kok ,  which  

exonerated you,  was not  inc luded in  the documenta t ion that  
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was sent  to  the President  wi th  a recommendat ion that  an  

enqui ry be held against  you.   Is  tha t  cor rect?   

ADV CHAUKE :    From my reco l lect ion,  that  is  correct ,  

because i t  came to my knowledge.   In  fact ,  I  remember in  the 

ta lks then in  2023  wi th Advocate De Kok,  saying I  cannot  te l l  

you,  but  I  made a recommendat ion.   I  do not  understand what  

is  happening.   So immediate ly when I  was asked to say now 

I  must  respond by the President ,  I  wrote to  Advocate Batohi  

to  say,  no,  look,  th is  i s  what  i s  happening  and now i t  has 

come to my at tent ion that  there is  Broughton,  there is  Hul ley ,  10 

and there is  Advocate De Kok memorandum which was not  

d isc losed,  to  which I  d id  not  have s ight .   P lease,  can you 

favour them to me?  How I  got  to  know that  is  when I  

understood f rom the President ,  when the President  was 

asking me to expla in.   So that  is  how I  understood that  th is  

would not  have been d isc losed.    

MS RAMAGAGA :    Now,  in  your  v iew,  was i t  p roper for  that  

opin ion that  was exonerat ing you to be not  d isc losed to the 

President  and even to yoursel f?    

ADV CHAUKE :    I t  was improper,  and I  made that  po int  even 20 

when I  responded to the President .   I  ind icated that  i t  is  

unfor tunate that  th is  was not  d isc losed to the President  and 

nei ther  to  me.    

MS RAMAGAGA :    Right .   I t  is  correct  that  the opin ions f rom 

Advocate Hul ley ,  Advocate Nalane,  and maybe Advocate De 
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Kok were sought  af ter  the fu l l  SCA judgment  had been 

re leased.  

ADV CHAUKE :    Yes.   In  fact ,  a l l  the opin ions.    

MS RAMAGAGA :    And that  i s ,  maybe le t  us ta lk  about  the  

ranking,  the ranking of  power,  r ight?   

ADV CHAUKE :    Ja.  

MS RAMAGAGA :    Now,  as a lawyer,  you get  a decis ion which  

now becomes precedent .   And thereaf te r ,  you go and seek 

opin ions that ,  amongst  others,  seek to negate that  very  

judgment  of  the Supreme Court  o f  Appeal .   Is  that  p roper?   10 

ADV CHAUKE :    I t  is  h ighly improper,  because you are  

second-guessing the Court .   That  i s  what  i t  is .    

MS RAMAGAGA :    Ja.   As an of f i cer ,  I  am looking  at  th is  

report  o f  Doctor  Broughton.   In  par t i cu la r ,  th is  por t ion that  we 

were deal ing wi th at  LO00163,  paragraph 45 thereof .   

LO00163.   The one that  we just  had now,  no?   

ADV CHAUKE :    Yes.  

MS RAMAGAGA :    Now,  163?  I t  is  LO01.    

ADV CHAUKE :    163.   Thank you,  Chai r .   Yes,  I  have i t .    

MS RAMAGAGA :    Are you there?   20 

ADV CHAUKE :    Yes.    

MS RAMAGAGA :    Now,  i t  is  c lear  f rom Doctor  Broughton 's  

opin ion on that  page at  paragraph 45 in  par t icu lar  that  h is  

decis ion not  to  recommend that  the President  consider  

subject ing you to an enqui ry was in formed by the judgment  of  
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the Supreme Cour t  o f  Appeal .  

ADV CHAUKE :    Yes,  indeed.    

MS RAMAGAGA :    As an of f i cer  of  cour t ,  what  is  your  

understanding?  Can you then put  the Supreme Court  o f  

Appeal  judgment  and put  i t  in  compet i t ion wi th other  opin ions 

that  you seek to obta in?   

ADV CHAUKE :    Not  real l y ,  Chai r .   The upshot  of  i t  is  Doctor  

Broughton unders tood that  pr inc ip le that  once the court  has 

made a decis ion on the mat ter ,  tha t  is  the end of  the  mat ter .   

I f  you are unhappy one way or  another ,  you have to ind icate  10 

so  by appeal ing or  whatever .   But  absent  that ,  you have to  

abide by the decis ion of  the court .    

MS RAMAGAGA :    E i ther  l i ve wi th i t  or  appeal  i t .  

ADV CHAUKE :    That  is  what  i t  is .    

MS RAMAGAGA :    Now,  maybe le t  us ta lk  . . . [ ind ist inct ] .  

ADV CHAUKE :    Sor ry,  Chai r .  

MS RAMAGAGA :    Advocate Batohi ,  thank you ,  because she 

is  the person who decided to st i l l  ins is t  on get t ing opin ions 

and even seeking the President  to  take cer ta in steps whi le  

aware of  th is  judgment .   Now,  what  do you th ink?  Does she 20 

understand that  the Supreme Court  o f  Appeal  judgment  

should rank as super io r  i f  we are ta lk ing about  the h ierarchy 

of  powers?  Or is  i t  because of  lack  of  understanding?  And I  

am saying th is  because you say Doctor  Broughton 

understood,  and our  concern is  the understanding of  
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Advocate Batohi .   Thank you.    

ADV CHAUKE :    Chai r ,  I  want  to  bel ieve that  she understood,  

but  she was desperate.   Despera te in  the sense that  she 

needed to f ind a  reason fo r  me to undergo th is  enqui ry.   

Because i f  you remember,  even when she was s i t t ing here  

and then she was asked about  the sanct i ty  and the f ina l i ty  of  

the court ,  she agreed.    

 But  she sought  to  t ry  and get  a nar row decis ion to  

say before  th is ,  before that ,  which is  i r re levant  and i r ra t ional  

in  i tse l f .   But  ja ,  I  want  to  g ive her  benef i t  that  she understood 10 

the judgment .   But  f rom where I  am s i t t ing,  i t  is  a  source of  

desperat ion that  she had to f ind something that  she needed 

for  me to undergo an enqui ry.    

MS RAMAGAGA :    Just  to  wrap i t  up,  i s  i t  correct  that  the 

SCA judgment ,  the fu l l  SCA judgment ,  d id not  make a  f ind ing 

against  your  conduct  in  respect  of  the Mdlu l i  case?   

ADV CHAUKE :    Indeed,  Chai r .   That  is  the f ind ing of  the  

Supreme Court  o f  Appeal ,  that  my decis ion in  respect  of  the  

Mdlu l i  mat ter  was rat ional .    

MS RAMAGAGA :    Thank you.  20 

ADV CHAUKE :    Thank you.  

ADV NGCUKAITOBI SC :    Thank you.   I  th ink on th is  top ic,  

Mr Chauke,  that  Madam Ramagaga was deal ing wi th you,  we 

do need to take i t  to  i ts  log ica l  end.   So I  do not  know i f  you 

have got  the terms of  reference in  f ront  of  you.  
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ADV CHAUKE :    In  fact ,  I  have them even in  the . . . [ ind ist inct ]  

o f  my statement .   I  just  want  to  ge t  to  the actual  paragraph 

where I  summarised the te rms of  re ference.    

ADV NGCUKAITOBI SC :    You have got  i t?    

ADV CHAUKE :    I  have the copy,  Chai r .  

ADV NGCUKAITOBI SC :    You have i t?    

ADV CHAUKE :    Ja.    

ADV NGCUKAITOBI SC :    Now,  I  want  to  fo l low up th is  point  

that  Madam Ramagaga is  asking,  just  on the Mdlu l i  case.   

Now,  the Mdlu l i  case is  ment ioned once in  the ent i re  terms of  10 

reference,  which is  3.1.2  at  page 5 of  the terms of  reference.  

Is  that  correct?   

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Now,  what  Advocate Batohi  wants  

th is  Panel  to  invest igate is  whether  you fa i led to cont inue wi th 

the charges against  L ieutenant  General  Mdlu l i  fo r  the  murder 

of  Mr Tefo Abel  Ramogibe:  

“ In  that  you caused the charge of  murder 

re lat ing to the k i l l ing of  Mr Tefo  Abel  

Ramogibe and re lated charges to be  20 

wi thdrawn,  notwi thstanding that  there was 

st rong evidence just i f y ing the inst i tu t ion  

of  a  prosecut ion  in  the mat ter ,  which  

decis ion caused a s igni f i cant  delay in  

proceeding wi th the charges concerned. ”  
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Now,  that  i s  what  the Panel  i s  meant  to  invest igate.   Now,  the  

quest ion as to whether  there was evidence to proceed and 

whether  your  dec is ion to wi thdraw the charge provis ional ly  

was fu l l y  l i t igated,  in i t ia l ly  there was a f ind ing agains t  you by 

Judge Murphy tha t  your  decis ion was i r ra t ional  and i t  was set  

as ide.    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Then i t  goes to the Supreme Court  

o f  Appeal .   Cor rect?   

ADV CHAUKE :    Yes.    10 

ADV NGCUKAITOBI SC :    This very  quest ion that  is  posed in  

the te rms of  reference?   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now,  the judgment  of  the Supreme 

Court  o f  Appeal ,  you wi l l  f ind in  the CL bundle,  CL2,  and i t  

s ta r ts  at  CL00362.    

ADV CHAUKE :    I  have i t ,  Chai r .    

ADV NGCUKAITOBI SC :    Now,  you wi l l  see when you go to 

the –  there is  a speci f ic  heading that  deals wi th the very 

quest ion that  i s  being debated,  that  we are supposed to  20 

debate in  th is  Panel .   Now,  i t  is  a t  page CL00369.    

ADV CHAUKE :    Yes,  I  am there,  Chai r .    

ADV NGCUKAITOBI SC :    Under the heading,  the  decis ion to  

wi thdraw the murder and re lated charge.  

ADV CHAUKE :    Indeed.    
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ADV NGCUKAITOBI SC :    Yes.   Now,  paragraph 43 says the  

fo l lowing:  

“This br ings me to  the decis ion by Chauke 

to wi thdraw the  murder and re lated  

charge. ”  

So you just  compare that  wi th  the charge against  you here.    

I t  is  the decis ion to wi thdraw the murder and re lated charges.  

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Then the  SCA says :  

“ I t  wi l l  be remembered that  on Chauke 's 10 

vers ion  he wi thdrew the murder charge 

pending the outcome of  the inquest  that  he 

had requested,  and that  he wi thdrew the  

17 other  re lated charges to avoid a 

f ragmented t r ia l . ”  

Now,  your af f idavi t  here advances the same defence that  you 

advanced before the Supreme Court  o f  Appeal .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Then i t  cont inues :  

“The content ion by fu l l  was in  essence that  20 

th is  decis ion was i r ra t ional .   However,  as 

I  see i t ,  the content ion has not  been 

substant ia ted in  argument .   On the face of  

i t ,  the decis ion that  the f ind ings that  an 

inquest  could perhaps enable h im to make 
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a  more in formed v iew of  the prospects of  

the State 's  case wi th regard to the  murder  

charge was not  i r ra t ional .   I t  is  t rue that  

the outcome of  the inquest  could have no 

impact  on the 17 re lated charges. ”  

Now,  those are not  the murder charges.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    These are the other  charges.    

ADV CHAUKE :    Indeed.    

ADV NGCUKAITOBI SC :     10 

“But  Chauke never thought  that  i t  would.   

As I  understand h is reasoning,  he a lways 

in tended to re instate at  least  some of  the  

charges af ter  the  inquest  wi th  or  wi thout  

the murder charge.   What  he t r ied to 

avoid,  so he said,  was a f ragmentat ion of  

t r ia ls .   That  l ine o f  reasoning I  do not  f ind 

i r ra t ional  e i ther ,  par t icu lar ly  s ince the 

evidence support ing the re lated charges 

would a lso impact  on the murder charge.   20 

I t  is  t rue that  he could have asked for  a 

postponement  of  the 17 re lated charges 

pending the inquest ,  but  we know that  a 

postponement  i s  not  merely  for  the asking.   

I t  could be successfu l l y  opposed by 
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Mdlu l i ,  in  which event  the f ragmentat ion,  

which Chauke sought  to  avoid for  

understandable  reasons,  may have 

become a real i ty . ”  

Now,  i t  seems to me,  you can te l l  me i f  I  am wrong,  that  the  

ent i re  paragraph 3.1.2,  which  is ,  should I  p roceed wi th the 

murder charge whi ls t  I  have referred th is  to  an inquest ,  

should I  re fer  everyth ing to an inquest ,  is  covered fu l ly  in  

paragraph 43.    

ADV CHAUKE :    Indeed.   That  i s  my understanding of  the  10 

judgment .  

ADV NGCUKAITOBI SC :    Yes.   Now,  then i t  cont inues,  

paragraph 44 :  

“ [ Ind ist inct ]…  rea l  argument ,  which  found 

favour wi th the court  a  quo  a t  paragraph 

183. ”  

Now,  you remember that  Advocate  Batohi  read to th is  cour t ,  

to  th is  Panel ,  paragraph 183 of  the  Judge Murphy judgment .    

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Now,  look at  how the court  deals  20 

wi th i t :  

“ I t  is  that  Chauke 's fa i lure to  proceed wi th 

the murder  and re lated charges af ter  the 

f ind ings of  the inquest  became avai lab le  

was i r ra t ional .   But  that  decis ion,  o r  real ly  
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h is  fa i lure to  apply h is  mind af resh to the 

mat ter  af te r  the conclusion of  the inquest ,  

was not  the subject  mat te r  of  the  review 

appl icat ion.   I t  wi l l  be remembered that  the  

review appl icat ion star ted in  May 2012,  

whi le  the resul ts  of  the inquest  only 

became avai lab le in  November of  that  

year .   S tated somewhat  more concise ly,  I  

do not  bel ieve that  the ear l ier  decis ion to  

wi thdraw the charges,  which is  the 10 

impugned decis ion,  can be set  as ide on 

the basis that  a subsequent  decis ion  taken 

in  d i f fe rent  c i rcumstances not  to  re instate  

a l l  or  some of  those charges was not  

just i f ied.   To that  extent ,  the appea l  must  

therefore succeed. ”  

Now,  who was the  appel lant  that  succeeded?   

ADV CHAUKE :    The NDPP.  

ADV NGCUKAITOBI SC :    Yes.   Now,  can you expla in how 

you th ink that  Advocate Batohi  has inv i ted th is  Panel  to  20 

reappra ise f ind ings of  the Supreme Court  o f  Appeal?   

ADV CHAUKE :    As I  ind icated before,  Advocate Batohi  was 

desperate even in  here to expla in  her  understanding of  the  

judgment  of  the SCA,  which I  found to be very want ing,  that  

she d id not  ent i re ly  understand the f ind ings of  the SCA.   What  
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she star ted to accept  was that  Murphy J  was cor rect  in  

everyth ing that  he is  doing,  regard less of  the fact  that  the  

Supreme Court  o f  Appeal  has over turned that  f ind ing o f  

Murphy J ,  because her  idea and her  nar rat ive was being 

supported by the Murphy J  judgment .   That  is  why she p laced 

more emphasis in  respect  of  the Murphy J  and forgot  or  e lse 

ignored the f ind ing of  the Supreme Court .    

ADV NGCUKAITOBI SC :    Yes.   You were asked that  quest ion  

by Madam Ramagaga in  te rms of  the h ierarchy of  the  courts.  

ADV CHAUKE :    Indeed.    10 

ADV NGCUKAITOBI SC :    I t  rea l ly  does not  mat te r  what  she 

th inks.   There is  a law in  th is  count ry.  

ADV CHAUKE :    In  fact ,  i f  you were to ask me now that  you 

are asking me now,  I  th ink she has got  no c lue about  

understanding the  judgment .    

ADV NGCUKAITOBI SC :    Look,  I  do not  want  us to  be too 

personal  to  her .   We must  just  cr i t i c ise her  decis ions and not  

her .  

ADV CHAUKE :    You wi l l  pardon me,  Chai r ,  unfor tunate ly.    

ADV NGCUKAITOBI SC :    No,  I  understand.    20 

ADV CHAUKE :    I t  is  me being cr i t i c ised in  my personal  

capaci ty  now.   I t  is  very d i f f icu l t .    

ADV NGCUKAITOBI SC :    No,  i t  is  a lso my job to keep the  

proceedings c iv i l .    

ADV CHAUKE :    Yes.  
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CHAIRPERSON :    And two wrongs do not  make a r ight .  

ADV CHAUKE :    Indeed.   I  apologise.   I  apologise.    

ADV NGCUKAITOBI SC :    Yes.   Now,  so once we have done 

an analys is of  the  i r ra t ional i ty  o f  the NPA's decis ion to  

prosecute you on a mat ter  that  the SCA has a l ready 

precluded any f ind ings on,  you look at  the sequence of  

events,  Doctor  Broughton says no charge because there is  a  

b inding outcome o f  the SCA.   You wanted to move then to the  

opin ion of  Advocate Hul ley,  which  you say is  then sought  

af ter  the opin ion  by Doctor  Broughton.   So I  s topped you 10 

there,  i f  you remember,  20 minutes ago.  

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Which is  at  47.5.    

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    What  d id  you want  to  say there?   

ADV CHAUKE :    The opin ion of  Advocate Hul ley in  respect  of  

the Mdlu l i  mat te r  ta lks in  the main about  the af f idavi t  o f  the  

invest igat ing of f icer ,  which he made at  the bai l  hear ing.   

Absent  of  that ,  I  need to understand and g ive th is  

background,  which I  understood to be uncontested,  that  20 

Advocate Hul ley  was assist  wi th  these mat ters in  the  NPA as 

ear ly  as f rom 2020 or  2021,  thereabout .    

 Now,  at  the behest  of  how I  understand i t ,  he would  

have got  inst i tu t ional  memory one way or  another ,  would have 

formed a par t icu lar  v iew about  the mat ter ,  these mat ters,  
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which he was deal ing wi th them when he was at  the Zondo 

Commission.   Now,  to  f ind h imsel f  having to be asked for  an 

opin ion on the mat ters which he has been deal ing wi th,  I  f ind  

i t  that  very st range.  

 My l i t t le  understanding of  the Red Book when I  d id  

pupi l lage then was that  that  would at  the very least  const i tu te 

conf l i c t ,  that  you assist  wi th  the mat ter  and you are asked an 

opin ion and you g ive an opin ion as i f  you are independent  of  

what  i s  being asked of  you.    

 But  having said that ,  that  opin ion as wel l  does not  10 

deal  precise ly wi th the f ind ings of  the S CA.   I t  actual ly  deals  

wi th the evidence of  the invest igat ing of f icer  Roelofse .   My 

understanding f rom reading that  appeal  is  as i f  what  the  

invest igat ing of f icer  would have sa id at  the bai l  hear ing is  

what  should be considered by the prosecutor  o r  made as the  

DPP that  one should fo l low that  reasoning of  Roelofse ,  which 

I  f ind untenable.    

 I  say so,  Chai r ,  that  i f  one looks a t  the background 

of  th is  case,  I  should th ink Advocate Hul ley  would have done 

h imsel f  a  favour to  defer  to  another  of  h is  co l leagues to g ive  20 

that  opin ion because he could not  g ive an opin ion on th ings 

that  you were dea l ing wi th in  seven years or  so.    

CHAIRPERSON :    But  an opin ion is  an opin ion.  

ADV CHAUKE :    Indeed.    

CHAIRPERSON :    When an advocate 's  opin ion is  sought ,  i t  
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does not  mean that  someone who is  seeking that  opin ion 

cannot  independent ly  exerc ise h is or  her  own d iscre t ion.   In  

other  words,  you s imply do not  rubber -stamp what  you are  

to ld in  the legal  opin ion,  especia l l y  when one is  act ing in  the 

posi t ion s imi lar  to  the one held by the fo rmer NDPP.  

ADV CHAUKE :    I  accept  and I  understand.    

CHAIRPERSON :    Who is  a lso an advocate and an of f icer  of  

cour t .   So I  would  l ike us not  to  be too personal  in  cr i t ic is ing  

the legal  opin ions that  were presented to the President  

because the f ina l  decis ion to in i t ia te or  to  request  the  10 

in i t ia t ion of  th is  enqui ry was that  of  the NDPP and not  anyone 

of  those advocates who prepared opin ions.  

ADV CHAUKE :    Indeed,  I  accept ,  Chai r .   I  was responding 

to my thoughts.   What  do I  th ink about  them?  But  I  accept  

the counsel .  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chai r .   Now,  i f  

you look at  that  opin ion  by Advocate Hul ley ,  now i t  appears  

in  the LO4.    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    But  do you have i t ,  Mr Chauke?   20 

ADV CHAUKE :    LO4?   

ADV NGCUKAITOBI SC :    Yes.   You mean what  page?   

ADV CHAUKE :    Page,  yes.  

ADV NGCUKAITOBI SC :    1047.   001047.    

ADV CHAUKE :    Indeed,  Chai r .   I  have i t .    
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ADV NGCUKAITOBI SC :    Yes.   Now,  there is  just  one s l ight  

correct ion that  you must  make to the evidence you gave,  that  

he d id not  refer  to  the SCA judgment .   At  LO01060 at  

paragraph 35,  foo tnote 2.    

CHAIRPERSON :    LO? 

ADV NGCUKAITOBI SC :    Chai r ,  i t  is  001060.    

CHAIRPERSON :    Thank you.    

ADV NGCUKAITOBI SC :    Paragraph 35,  footnote 2.   Can you 

see that?   

ADV CHAUKE :    Yes.  10 

ADV NGCUKAITOBI SC :    Can you see that  there is ,  in  fact ,  

a  reference to the  SCA judgment  in  that  footnote?   

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    But  where you are correct  is  that  

the judgment  i s  never engaged,  par t icu la r ly  the paragraphs 

that  make i t  c lear  that  the decis ion  to wi thdraw the charges 

pending an inquest  is  a rat ional  decis ion.    

ADV CHAUKE :    Yes.   What  I  a lso  ind icate,  that  paragraph,  

the footnote 2,  re lates to L ieutenant  General  Mdlu l i  in  as far  

as the f raud and re lated charges are concerned,  and not  the 20 

murder .    

ADV NGCUKAITOBI SC :    Yes,  i t  is  ta lk ing about  Advocate  

Mrwebi .    

ADV CHAUKE :    Yes,  that  is  the reference to Advocate 

Mrwebi .  
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ADV NGCUKAITOBI SC :    I  know,  but  I  th ink i t  is  s t i l l  fa i r  to  

say i t  does refer  to  the SCA judgment .    

ADV CHAUKE :    Indeed.    

ADV NGCUKAITOBI SC :    I t  is  not  fa i r  to  say i t  does not  refer  

to  the SCA judgment .  

ADV CHAUKE :    Indeed,  I  accept .    

ADV NGCUKAITOBI SC :    Now,  the second point  i s  i f  you 

look at  page 001055,  paragraph 10.4,  can you see that?   

ADV CHAUKE :    I  see that .    

ADV NGCUKAITOBI SC :    Yes.  10 

ADV CHAUKE :    Indeed,  I  accept  that  i t  makes reference to 

L ieutenant  General  Mdlu l i  and Chauke.    

ADV NGCUKAITOBI SC :    And the SCA judgment .   But  i f  you 

look at  what  i t  says,  I  mean,  I  th ink your broader point  s t i l l  

remains i f  you jus t  remove the other  smal l  j ibes.  

CHAIRPERSON :    Which paragraph were you referr ing to?   

ADV NGCUKAITOBI SC :    10.4,  Madam Chair .    

CHAIRPERSON :    10.4?   

ADV NGCUKAITOBI SC :    Yes.    

CHAIRPERSON :    Of  the same LO001060?   20 

ADV NGCUKAITOBI SC :    Yes,  i t  is  now 1055.    

CHAIRPERSON :    1055.    

ADV NGCUKAITOBI SC :    So i t  is  a  few pages.  

CHAIRPERSON :    10.4,  you said.    

ADV NGCUKAITOBI SC :    Yes,  10.4.    
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CHAIRPERSON :    Yes,  thank you.    

ADV NGCUKAITOBI SC :    Now,  th is  i s  another  reference to  

the SCA judgment .   But  i f  you look at  what  i t  actual ly  says,  i t  

says:  

“ In  any event ,  even i f  a f te r  receiv ing the  

f ind ings of  the inquest  mag ist rate,  

Advocate Chauke was sat is f ied tha t  there 

was insuf f ic ien t  ev idence against  

L ieutenant  General  Mdlu l i ,  Advocate 

Chauke should have proceeded wi th the  10 

remain ing charges as soon as the SCA 

judgment  was del ivered. ”  

Now,  here,  Advocate Hul ley  is  not  ta lk ing about  the murder  

charge.   He is  ta lk ing about  the other  charges.   He says that  

you should have proceeded wi th the 17 charges immediate ly 

af ter  the SCA judgment .   And then he says :  

“ I t  is  in  th is  regard inconceivable that  he  

needed a fu r ther  two months to make up 

h is mind on whether  to  proceed wi th the 

murder  charge,  s ince he had the f ind ings 20 

of  the inquest  magist rate  as fa r  back as 

November 2012.   Then to make mat ters 

worse,  he d id not  proceed wi th the murder  

charge. ”  

Now,  I  am not  sure I  understand what  he is  saying here  
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because i t  is  a f te r  the SCA judgment  which has found that  

your  decis ion in  re lat ion to not  p roceeding wi th the murder  

charge is  lawfu l .  

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Do you understand?   

ADV CHAUKE :    No,  no,  I  do not  understand.   I  thought ,  I  

accepted that  maybe here there was a misunderstanding of  

the judgment  or  the sequence of  what  was happening.   

Because af ter  the SCA judgment ,  the SCA judgment  sa id  

wi th in two months the NDPP must  make the decis ion whether  10 

or  not  the murder  charge should be prefer red against  Mdlu l i  

or  not .    

ADV NGCUKAITOBI SC :    Yes,  that  is  the point  I  wanted to  

refer  you to.   I f  you look at  the order  of  the SCA judgment ,  

the order  is  at  CL00371,  CL2.  

ADV CHAUKE :    I  am there,  Chai r .    

ADV NGCUKAITOBI SC :    00371,  Madam Chai r .    

CHAIRPERSON :    Yes.  

ADV NGCUKAITOBI SC :    Remember that  the cr i t ic ism in 

paragraph 10.4  of  the opin ion by  Mr Hul ley  is  that  af ter  the  20 

del ivery of  the SCA judgment ,  you took too long to decide.   

And in  any event ,  you decided not  to  proceed wi th the murder  

charge.   Okay?  Now,  what  d id the SCA actual ly  say should  

happen,  which is  at  paragraph 54.3  of  the order  in  CL00371?   

ADV CHAUKE :    The order  reads as fo l lows:  
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“ I t  is  recorded that  the fo l lowing 

undertaking has been f u rn ished on behal f  

o f  the f i rs t  appel lant . ”  

ADV NGCUKAITOBI SC :    And who is  the f i rs t  appel lant?   

ADV CHAUKE :    The NDPP.   

ADV NGCUKAITOBI SC :    Yes.   And who was the NDPP?   

ADV CHAUKE :    Then i t  was Mr Nxasana.    

ADV NGCUKAITOBI SC :    Yes.   Thank you.  

ADV CHAUKE :     

“a.   To decide  which of  the cr iminal  10 

charges of  murder  and re lated cr imes that  

were wi thdrawn on 2 February 2012 are to 

be re inst i tu ted and to make h is decis ion 

known to the respondent  wi th in two 

months of  th is  o rder .    

b .   To provide reasons to the respondent  

wi th in the same per iod as to why he 

decided not  to  re inst i tu te some,  i f  any,  of  

those charges. ”  

ADV NGCUKAITOBI SC :    Yes.   Now,  th is  i s  the point .   So,  20 

he does deal  wi th  i t  twice,  but  your  point  is  that  he deals wi th  

i t  in  a manner that  is  inconsistent  wi th  the judgment  of  the  

SCA.    

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Yes.   Thank you.   Now,  that  would  
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be a fa i r  cr i t i c ism.   That  is  not  personal ised.   Is  that  correct?    

ADV CHAUKE :    I  take your counse l ,  Chai r .   I f  I  appear to  be  

personal ,  I  s t i l l  apologise i f  i t  came out  that  way.  

CHAIRPERSON :    He is  judge of  appeal  ta lk ing.    

ADV NGCUKAITOBI SC :    Now,  thank you.   Then there  was 

an opin ion by Ms Moroka SC.   I  th ink we have deal t  w i th  that .    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And then there is  the memorandum 

by Advocate Batohi  to  the Min ister  of  Just ice and to the 

President .    10 

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Is  th is  the memorandum you said  

omi t ted the opin ion of  Advocate De Kok which exonerated 

you?   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now,  I  th ink we need to look at  i t  

because i t  is  a  very,  very ser ious a l legat ion that  the p iece of  

ev idence that  exonerated you f rom one of  the Deputy  Nat ional  

Di rectors of  Publ ic  Prost i tu t ions was actual ly  wi thheld f rom 

the Min ister  and the President  at  a  c r i t ica l  t ime when they 20 

had to make a dec is ion about  whether  to  convene th is  enqui ry  

at  a l l .    

ADV CHAUKE :    Indeed.    

ADV NGCUKAITOBI SC :    My learned jun ior  wi l l  f ind  i t  now.   

So,  that  is  the  –  i f  you go back to the Ms Shami la Batohi  
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s tatement  at  SB10266.    

CHAIRPERSON :    Is  Advocates Moroka 's opin ion not  at  

LO001064?   

ADV NGCUKAITOBI SC :    Yes,  i t  m ight  be there.    

CHAIRPERSON :    This is  the statement .  

ADV NGCUKAITOBI SC :    Yes.   Now,  I  am looking at  the  

opin ion,  at  the le t ter  f rom the Min is ter ,  sor ry,  f rom the NDPP 

to the Min ister .   A t  reference at  47.7 of  Advocate Chauk e 's 

statement .  

CHAIRPERSON :    Yes.    10 

ADV NGCUKAITOBI SC :    Now,  the a l legat ion you make here 

is  that  i t  omi t ted  the opin ion of  Advocate De Kok which 

exonerated you.    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    That  is  what  I  am say ing is  a  

ser ious charge because i t  actual ly  amounts to  mis leading 

when you do not  g ive the President  the r ight  in fo rmat ion on 

which he must  make a decis ion.   Now,  that  document  i s  at  

SB10266.   Do you have i t?    

ADV CHAUKE :    I  am t ry ing to get  i t  f rom the  . . . [ ind is t inct ] .   I  20 

do not  have i t  on me.    

ADV NGCUKAITOBI SC :    Yes,  I  th ink you had the annexures 

to the Batohi  s tatement .   Do you have i t?    

ADV CHAUKE :    You are refer r ing to the memorandum by De 

Kok to the NDPP? 
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ADV NGCUKAITOBI SC :    No,  no,  no.  

ADV CHAUKE :    The one f rom the NDPP to the Min ister?  

ADV NGCUKAITOBI SC :    Correct .    

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    So,  that  is  SB 10266.   Cor rect?   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now,  i t  is  wr i t ten by Advocate  

Batohi  to  Min ister  Lamola and i t  i s  dated the 18 t h  o f  August  

2023.   Correct?   

ADV CHAUKE :    Yes.    10 

ADV NGCUKAITOBI SC :    Now,  i f  you turn over  the  page 

where i t  deals w i th the in format ion that  is  in  f ront  of  the 

NDPP.   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    So,  the f i rs t  one is ,  wel l ,  the  

annexures that  are there is  Annexure A ,  which is  the  De Kok 

report .   Correct?   

ADV CHAUKE :    Let  me get  to  that .  

ADV NGCUKAITOBI SC :    That  i s  referenced in  paragraph 2 

of  the statement .    20 

ADV CHAUKE :    Of  the submission?   

ADV NGCUKAITOBI SC :    Yes,  yes.   So,  i f  you look at  

paragraph 2,  i t  has reference to Annexure A.   That  is  the  

report  by Advocate Rodney De Kok.    

ADV CHAUKE :    Yes.    
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ADV NGCUKAITOBI SC :    Now,  then the next  document  i s  a  

request  by Ms Batohi  to  yoursel f  to  make representat ions,  

which is  Annexure B.    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    The next  document ,  which is  

paragraph 4,  is  your  response,  Annexure C.    

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Yes.   Then,  the next  one is  an 

opin ion by Advocate Nalane,  which  is  Annexure D.    

ADV CHAUKE :    Yes.  10 

ADV NGCUKAITOBI SC :    Yes.   Then,  there is  an op in ion by 

Advocate Maenet je  and Scot t ,  re ferenced in  paragraph 6,  

Annexure E.    

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Yes.   Then,  there is  an op in ion by 

Doctor  Broughton,  Annexure F.    

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Where there is  a summary of  what  

Doctor  Broughton said.    

ADV CHAUKE :    Yes.  20 

ADV NGCUKAITOBI SC :    Which is  referenced in  paragraph 

7.    

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Then,  i t  is  then a l leged in  

paragraph 8 that  Doctor  Broughton d id not  have the facts of  
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the Mdlu l i  case outs ide the judgment  of  the Supreme Court  o f  

Appeal  in  the Freedom Under Law case.    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now,  then there is  a supplementary  

opin ion by Doctor  Broughton,  paragraph 10,  Annexure G.    

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Then,  there is  an op in ion by  

Advocate Hul ley  and Advocate Wentzel ,  re fer red to in  

paragraph 11,  Annexure H.    

ADV CHAUKE :    Yes.    10 

ADV NGCUKAITOBI SC :    Then,  there is  an Annexure I ,  which  

is  the le t ter  f rom the NDPP to Advocate Chauke.  

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    There is  Annexure J,  which is  a 

response by Advocate Chauke to the NDPP, Annexure J.    

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Now,  the one missing document  is 

the opin ion of  Advocate De Kock that  sa id that  Mr Chauke 

should not  be charged.  

ADV CHAUKE :    Yes.    20 

ADV NGCUKAITOBI SC :    In  re lat ion to the ro le he p layed in  

Cato Manor .    

ADV CHAUKE :    Yes.   Even on the statement  that  she f i led 

here,  i t  ind icated that  in  189 of  her  statement ,  she l i s ted a l l  

those th ings,  and then in  respect  of  the De Kock memorandum  
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she said i t  was subsequent ly  fo rwarded to the President .    

ADV NGCUKAITOBI SC :    Yes,  but  i t  was subsequent ly  

forwarded to the President  af te r  you ra ised i t .    

ADV CHAUKE :    Of  course.   Of  course.    

ADV NGCUKAITOBI SC :    But  the point  I  am making here is  

th is .   When the Min ister  and the  President  were requested to  

make a decis ion ,  the advice  and opin ion of  the  Deputy 

Nat ional  Di rector ,  which exonerated you,  was omi t ted.  

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    And we have never been f in ished 10 

wi th any explanat ion whether  that  omission was del iberate,  

to  mis lead,  o r  was inadvertent .    

ADV CHAUKE :    I  wi l l  take the f i rs t  opt ion.  

ADV NGCUKAITOBI SC :    Yes.   I  am just  saying that  i t  is  

open for  in terpretat ion.   As a fact ,  i t  was excluded.  

ADV CHAUKE :    Yes.   I  mean,  me s i t t ing here and knowing 

the background o f  the mat ters,  I  do not  th ink i t  is  a  mistake 

that  i t  was not  sent .    

ADV NGCUKAITOBI SC :    And then you have a very  st range 

reference here ,  because Doctor  Broughton says to them, on 20 

the Mdlu l i  case,  the SCA has spoken.    

ADV CHAUKE :    Ja.    

ADV NGCUKAITOBI SC :    But  the way they present  that  to  

the President  and the Min ister  is  to  say that  Doctor  Broughton 

d id not  have the facts on the Mdlu l i  case.  
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ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Do you understand what  that  

means?  I  mean,  is  th is  a lso an at tempt  to  mis lead,  to  

misrepresent  the facts?  What  actual ly  i s  going on?   

ADV CHAUKE :    That  is  how I  understand i t .   Because on 

Doctor  Broughton 's analys is and h is recommendat ion,  th is  

fact  was there.  

ADV NGCUKAITOBI SC :    Yes.    

ADV CHAUKE :    That  there is  no basis  and he does not  

recommend that  an enqui ry should be inst i tu ted in  respect  of  10 

the Mdlu l i  mat te r .  

ADV NGCUKAITOBI SC :    Yes,  yes.   So that  is  what  you 

wanted to address in  re lat ion to paragraph 47.7 ? 

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Thank you very much.   And that  is  

what  we have dea l t  wi th  at  48,  49,  50,  51.    

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Yes.   In  your  statement  at  AC9,  

maybe you can go there now.    

ADV CHAUKE :    You say AC9?   20 

ADV NGCUKAITOBI SC :    Yes.   So i t  is  6A43.   Remember  

that  I  was speculat ing about  whether  th is  was an inadvertent  

omission or  a del iberate omission.   Mr Ramogale  shows me 

that  i f  you go to 6A43 and you look at  the emai l  dated the 4 t h  

o f  Apr i l  2025.   Can you see that?   
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ADV CHAUKE :    I  see that .    

ADV NGCUKAITOBI SC :    And there is  a le t te r  f rom,  there is  

an emai l  to  yoursel f  f rom Muzugai  Fani  Madala  [? ] .  

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Who is  Muzugai  Fani  Mada la?   

ADV CHAUKE :    He is  the d i rector  in  the NDPP's of f i ce.    

ADV NGCUKAITOBI SC :    He actua l ly  says :  

“As per the NDPP's d i rect ive,  p lease f ind 

Advocate De Kock 's memorandum.   The 

NDPP considered that  th is  was an in ternal  10 

memorandum f rom Advocate De Kock that  

d id not  take in to account  a l l  the ev idence 

in  the mat ter .   In  h indsight ,  however,  the 

NDPP thought  i t  is  only fa i r  to  make the 

memorandum ava i lab le to  you. ”  

So i t  seems that  the decis ion was a  del iberate decis ion.    

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    She appl ied her  mind to i t  and she 

e lected not  to  d isc lose i t .  

ADV CHAUKE :    That  is  how I  understand i t .    20 

ADV NGCUKAITOBI SC :    Yes.   Then we have deal t  wi th  

paragraph 51,  52,  53.   I t  goes on to 56.   Yes.   We wi l l  come 

back to cover Mdlu l i  in  fu l l ,  but  we are just  lay ing the  

foundat ion now.   The case of  Mr  Mdlu l i  in  fu l l ,  lay ing the  

foundat ion.    
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CHAIRPERSON :    Before you proceed,  Counsel ,  I  am 

reminded by my s is ter  that  th is  i s  an opportune t ime fo r  a 

comfor t  break.   We propose to adjourn for  10 minutes.   That  

is  unt i l  4  o 'c lock.    

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .    

CHAIRPERSON :    Advocate Chauke,  you remain under oath.  

ADV CHAUKE :    Thank you,  Chai r .    

CHAIRPERSON :    We adjourn.  

ENQUIRY ADJOURNS 

ENQUIRY RESUMES 10 

CHAIRPERSON :    Yes,  thank you.   Advocate Chauke,  you 

remain under oath.    

ADV CHAUKE :    Thank you,  Chai r .   I  conf i rm.   

ANDREW CHAUKE    (s t i l l  under oa th)   

CHAIRPERSON :    You may proceed,  Advocate Ngcukai tobi .    

ADV NGCUKAITOBI SC :    Thank you,  Madam Chai r .   Mr  

Chauke,  I  th ink we need to just  go a step back on th is  i ssue 

of  the  suppression of  in fo rmat ion by  Advocate Batohi .   In  

page 6A40,  which  is  AC7 .  

ADV CHAUKE :    AC7.   Page?  20 

ADV NGCUKAITOBI SC :    6A40.  

ADV CHAUKE :    I  am there,  Chai r .   

ADV NGCUKAITOBI SC :    Yes.   Now that  is  how th is  i ssue 

came about ,  you were responding to Advocate Batohi  to  t ry  

and understand the case against  you where the President  had 
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asked you to make representat ions about  why you should not  

be suspended,  correct ?  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now,  you then say in  paragraph 2 :  

 “ I  am in the process of  f ina l i z ing the  issue of  f inancia l  

assistance wi th the State At to rney to br ie f  Counsel  to  assist  

me in  the mat ter .   I  am hopefu l  that  th is  i ssue wi l l  be resolved 

in  a few days .   In  the meanwhi le ,  I  am aware that  legal  

opin ions were obta ined by your of f ice f rom the fo l lowing 

Counsels,  Dr  Broughton,  Advocate  …[indist inct ]  SC, and 10 

Advocate Rodney  de Kock submiss ion af ter  having received 

wr i t ten explanat ions f rom mysel f  on h is request .   Now,  th is  

appears,  th is  opin ion of  Mr  de Kock appears to  have been 

conf ident ia l ,  le t  me put  i t  that  way.   Would you agree wi th  

that?  

ADV CHAUKE :    Ja ,  that  i s ,  f rom how i t  came about ,  that  is  

how I  understood .  

ADV NGCUKAITOBI SC :    And how …[ intervenes] .  

ADV CHAUKE :    [ Ind ist inct ]… [ cross- ta lk ing]  i t  could not  be  

conf ident ia l  as against  me  and …[in tervenes] .  20 

ADV NGCUKAITOBI SC :    Yes,  yes.  

ADV CHAUKE :    Wi th the nature o f  the proceedings as they 

were.   To that  extent ,  I  do not  th ink .  

ADV NGCUKAITOBI SC :    Yes.    

ADV CHAUKE :    Because …[ intervenes] .  
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ADV NGCUKAITOBI SC :    Certa in ly ,  i t  was not  d isc losed to  

you for  var ious reasons,  but  how did you know of  i ts  

ex istence?  I  mean,  the fact  o f  i ts  ex istence is  not  something  

that  was genera l l y  known .  

ADV CHAUKE :    That  te l ls  no ta le .   

ADV NGCUKAITOBI SC :    Okay,  dead men te l l  no ta le.   

ADV CHAUKE :    Ja.   Advocate de Kock had in formed me then 

in  2023 when th is  was made to say,  I  made the  

recommendat ion,  I  do not  know why she is  s t i l l  proceeding.  

ADV NGCUKAITOBI SC :    I  see.   Now,  anyway,  you asked for  10 

i t ,  and then the  …[intervenes] .  

CHAIRPERSON :    I  beg your pardon,  Counsel .   I f  i t  was 

considered to be an in ternal  memorandum, does that  in  i tse l f  

suggest  that  i t  was conf ident ia l ?   

ADV CHAUKE :    No,  not  at  a l l .  

CHAIRPERSON :    In ternal  memo ’s at  the NPA,  are they 

considered to be  conf ident ia l  mat ters even for  people or  

advocates who are wi th in the NPA i tse l f ?   

ADV CHAUKE :    Not  at  a l l .   That  is  why I  was qual i f y ing i t  to 

the extent  that  i t  is  conf ident ia l  to  the outs ide,  but  here is  a  20 

process that  af fects me,  and th is  i s  about  me ,  i t  cannot  be  

conf ident ia l  as against  me.  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Yes,  I  would l ike to  know,  i f  no charges 

were prefer red against  you,  but  as a DPP,  would you not  be  
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ent i t led to know what  was happening wi th in the NPA as one 

of  the senior  advocates there?  

ADV CHAUKE :    Of  course.  

CHAIRPERSON :    Would such an in ternal  memo be h idden 

against  you,  or  would you be depr ived f rom knowing about 

such an in ternal  memo ?  

ADV CHAUKE :    No,  not  at  a l l .   But  as I  say,  Chai rperson,  

th is  i s ,  was about  the speci f i c  conduct  of  me .   Now,  i t  wi l l  be,  

i t  wi l l  not  be  in  a posi t ion where i f  there is  an ex -commit tee  

or  whatever ,  i t  could not  necessar i l y  be d iscussed .   10 

Informat ion could be said,  we are  in  the process of  do ing th is  

wi th Advocate Chauke,  we are  fo l lowing the  processes.   But  

i t  is  c lose to say th is  i s  what  Chauke is  doing and a l l  sor ts  of  

th ings,  and I  do not  th ink she wi l l  do that  because wi th in the  

personnel  mat te rs,  the pract ice is  that  you do not  d iscuss 

one 's misconduct  wi th  another .  

CHAIRPERSON :    Yes,  thank you .  

ADV NGCUKAITOBI SC :    Thank you.    

MS RAMAGAGA :    Just  one fo l low-up.   You have sta ted that  

Advocate de Kock to ld you that  he is  surpr ised that  the NDPP 20 

is  s t i l l  pursuing the issue of  enqui ry ,  notwi thstanding the fact  

that  he has wr i t ten an opin ion to the cont rary .   Now,  the fact  

that  th is  was actual ly  d isc losed to  you by the author  of  the 

opin ion,  would that  remain or  become a conf ident ia l  op in ion ?   

ADV CHAUKE :    Not  at  a l l .   That  i s  why I  was saying that  he  
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in formed me that  he made a recommendat ion,  bu t  he is  

surpr ised that  the  recommendat ion is  s t i l l  be ing made.  

MS RAMAGAGA :    Ja,  th is  I  just  ask over  and above what  my 

s is ter  has a l ready deal t  wi th ,  but  to  say even over  and above,  

the author  never saw i t  as a conf ident ia l  document .  

ADV CHAUKE :    No.  

ADV NGCUKAITOBI SC :    Yes.   Now,  i t  seems that  when you 

made the request ,  you said,  I  am aware of  th is  document ,  

p lease g ive i t  to  me.   I t  was st i l l  not  g iven to you i f  you look 

at  AC8.  10 

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Because AC8,  which is  a t  6A -42,  

is  a le t ter  by you to the NDPP, in  which you say in  paragraph 

2:  

 “ I  do not ice,  however,  that  i tem 3.3,  

Advocate Rodney de Kock 's submission,  

af ter  having  received wr i t ten  

explanat ions f rom mysel f  on  h is  

request ,  was not  inc luded . ”  

ADV CHAUKE :    Yes.  20 

ADV NGCUKAITOBI SC :    Was there an explanat ion why they 

d id not  inc lude i t  in  the f i rs t  response ? 

ADV CHAUKE :    No,  there was no explanat ion .  

ADV NGCUKAITOBI SC :    And then you said :  

 “Consider ing that  my wr i t ten 
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representat ions to  the President  a re due 

on Monday,  7 Apr i l  2025,  I  would 

appreciate i t  i f  you could assist  wi th  th is  

request  urgent ly . ”  

 So i t  is  only in  that  context  that  on the 4 t h  o f  Apr i l  

2025,  which seems to have been a Fr iday,  at  5  minutes to 11 

in  the evening,  that  the memorandum was g iven to you.  

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    L i tera l l y  wi th  one day le f t  before 

you made representat ions .   10 

ADV CHAUKE :    Yes.   I  can d isc lose to you,  Chai r ,  that  she 

was a lways under  the impression that  I  am not  aware of  de  

Kock's submission .   

ADV NGCUKAITOBI SC :    Yes.   Now,  there is  a  fur ther  

d is turb ing e lement  of  th is  suppression of  th is  in fo rmat ion.   

When you look at  the opin ion,  wel l ,  not  an opin ion,  the le t te r  

f rom the NDPP at ,  in  the cor respondence bundle C,  at  

C00024.  

ADV CHAUKE :    I  am there,  Chai r .  

ADV NGCUKAITOBI SC :    Yes,  so speci f i ca l l y  at  page 00028 , 20 

so th is  i s  a response to the Min ister  who has asked two 

th ings.   One,  expla in the delay in  the inst i tu t ion  of  th is  

proceedings.   Number two,  expla in the existence of  these 

var ious opin ions ,  why are you cher ry -p ick ing,  tak ing  some 

and not  a l l .   Sor ry,  the President ,  but  i t  i s  wr i t ten v ia  the  
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Min iste r .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   Now,  i f  you look at  C00028,  

Advocate Batohi 's  response in  the th i rd bul le t  po int .  

ADV CHAUKE :    I  am there.   

ADV NGCUKAITOBI SC :    This i s  how she expla ins th is .    

 “Deputy Nat ional  Di rector  of  Publ ic  

Prosecut ions ,  de Kock,  considered 

these opin ions and submit ted a 

memorandum to the NDPP, wherein he 10 

expressed h is own opin ion on the mat ter  

and made a recommendat ion. ”  

ADV CHAUKE :    Yes.   Yes,  I  see that .   

ADV NGCUKAITOBI SC :    Now,  when you look at  th is ,  i t  is  

the second t ime i t  seems the President  is  being mis led about  

what  Advocate de Kock said .   F i rs t l y ,  there was no d isc losure 

at  a l l .  

ADV CHAUKE :    Ja.   

ADV NGCUKAITOBI SC :    And secondly,  when there is  a 

request  about  i t ,  the explanat ion that  is  g iven is  that  he has 20 

expressed h is opin ion and made a recommendat ion .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    But  there is  no d isc losure of  the  

v iews of  Advocate  de Kock.  

ADV CHAUKE :    What  the recommendat ion is .  
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ADV NGCUKAITOBI SC :    Yes.   Now,  would you not  agree 

that  i t  seems that  you have a scenar io in  which the decis ion -

makers are not  be ing p laced in  a posi t ion to make an in formed 

decis ion about  your  s i tuat ion ?  

ADV CHAUKE :    Indeed,  that  has a lways been my point ,  and 

I  even ra ised th is  in  my response to  the President .  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Thank you.   Now,  I  want  to  then go 

back to  your statement .   We have gone th rough up unt i l  page 10 

20.  

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    And we looked at  the  impl icat ions 

of  var ious judgments in  re lat ion to the case against  

L ieutenant  General  Mdlu l i ,  but  there are a lso judgments in  

re lat ion to the case of  Cato Manor .   

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    And two judgments in  par t i cu lar .   The f i rs t  

judgment  is  a judgment  of  Govind J,  and the second judgment  20 

is  a judgment  of  Legodi  J .   I t  is  a  fu l l  bench judgment  wi th  

Madam Just ice Hughes.    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    The f i rs t  judgment  i s  refer red to ,  

a t  paragraph 57 o f  your  af f idavi t .  
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ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    The second judgment  re ferred to 

at  paragraph 60 o f  your  judgment .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    In  your  own words,  can you just  

expla in,  you know,  there is  a lo t  o f  misunderstanding about  

th is  case,  which has been fuel led  by people wi th an  in terest  

in  i t ,  that  essent ia l ly ,  Judge Govind exonerated the Cato  

Manor  accused and proved that  there was no case fo r  

racketeer ing.  10 

ADV CHAUKE :    Which is  incorrect .  

ADV NGCUKAITOBI SC :    Yes,  just  expla in .  

ADV CHAUKE :    The essence of  Govind ’ s  judgment  was 

…[intervenes] .  

ADV NGCUKAITOBI SC :    Govind J ’s  judgment .  

ADV CHAUKE :    Sorry,  the essence of  Judge Govind’s  

judgment ,  as we understood i t ,  was that  there is  a  pr ima fac ie  

case against  the accused .   However ,  what  was presented and 

how i t  was presented to h im,  especia l ly  wi th  reference to the  

so-cal led unsigned statements and in format ion that  J iba 20 

re l ied on,  J iba d id  not  adequate ly d isc lose that  she re l ied on 

in format ion,  even i f  i t  is  unsigned statements,  wi th  speci f ic  

reference to Danikas and others.  

 And in  that  instance,  he said he is  unable to  conclude 

that  she acted rat ional ly  when she s igned the decis ions .   
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Nowhere in  the judgment  that  Gov ind J ind icated that  he is  

actual ly  exonerat ing General  Bo oysen and other  accused in  

respect  of  the charges as a whole .   That  is  our  unders tanding ,  

Chai r .   

ADV NGCUKAITOBI SC :    Yes,  now I  am going to take you to  

that  judgment .   There are two cr i t ica l  paragraphs,  39  and 40 .    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    The judgment  is  at  CL2 ,  the f i rs t  

judgment  by Judge Govind.    

MS RAMAGAGA :    [ Ind ist inct ]… [microphone of f ] .  10 

ADV NGCUKAITOBI SC :    Yes,  Madam Ramagaga,  00352.  

ADV CHAUKE :    I  am there,  Chai r .  

ADV NGCUKAITOBI SC :    Thank you.   Now that  is  where the  

judgment  star ts .   Now go to paragraph 38,  which is  page 

00359.  

ADV CHAUKE :    I  am there,  Chai r .  

ADV NGCUKAITOBI SC :    Yes,  what  does i t  say there?   

ADV CHAUKE :    Paragraph 38.  

 “ I  hasten to emphasize that  th is  

outcome is  based pure ly on the fac ts of  20 

the present  case .   I t  does not  provide a  

basis for  opening the f loodgates to 

appl icat ions to rev iew and set  as ide  

decis ions to i ssue author izat ions to  

prosecute under sect ion 2 (4)  of  POCA.   
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I f  the respondent  has proper ly  

understood the pr inc ip le of  legal i ty ,  i t  

seems to me that  the i r  responses to  

demands for  documents or  reasons 

might  have been d i f fe rent .   As 

ment ioned,  there  is  reverence to  the 

documents in  the  correspondence,  and 

the NDPP states that  she wi l l  not  deta i l  

a l l  the in format ion p laced before  her  

pr ior  to  her  making the f i rs t  impugned 10 

decis ion.   Had she out l ined even in  

basic te rms what  these documents and 

in format ion compr ise,  sa id that  she had 

re l ied on them and shown that  they had 

inc luded in format ion l ink ing Mr Booysen 

to the of fences in  quest ion,  th is  

appl icat ion might  not  have seen the l ight  

of  the day. ”  

ADV NGCUKAITOBI SC :    So i f  you wi l l  s top there.   So what  

is  the Judge saying here  that  look,  had you to ld me,  so you 20 

te l l  me that  you re l ied on three documents .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    But  when I  look at  the  docket ,  I  

f ind n ine as an example .   But  i f  you had to ld me you re l ied on 

n ine documents,  then I  would have found d i f ferent ly .  
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ADV CHAUKE :    That  is  my unders tanding .   

ADV NGCUKAITOBI SC :    Yes.   Car ry on.    

ADV CHAUKE :    - :  

 “The …[ indist inct ]  test  for  rat ional i ty  

might  have been sat is f ied. ”  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    - :  

 “The level  o f  d isc losure of  the NDPP for  

of fences of  th is  nature cannot  be such 

as to pre judice the state in  i t s  conduct  10 

of  a  fu ture t r ia l .   In  my v iew i t  wi l l  

therefore not  requi re an exact ing  st i l l  

less an exhaust ive level  o f  d isc losure.   

De Vr ies found that  the considerat ion of  

a  request  fo r  author isat ion forwarded to  

the NDPP under cover of  a  le t ter  

summaris ing the form and content  o f  the  

charge sheet ,  se t t ing out  the deta i led 

background to  the charges and 

summaris ing the evidence was 20 

suf f i c ient .   I t  is  cer ta in ly  not  necessary  

to  d isc lose every  deta i l  o f  the state ’s  

case,  s t rategy or  ev idence where th is  i s  

not  subject  to  the cr iminal  d iscovery  

process.   In  the l ight  of  the provis ions 
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o f  POCA i t  is  a lso not  necessary to  have 

before her  sworn statements f rom 

wi tnesses on which the state in tends to 

re ly .   I  expressly ref ra in,  however,  f rom 

making a posi t ive f ind ing as to the level  

o f  a  d isc losure necessary in  meet ing an 

appl icat ion such as the present  one,  or  

deta i l  requi red.   This can only be  

assessed on a case by case basis. ”  

ADV NGCUKAITOBI SC :    Cont inue.   Paragra ph 39.  10 

ADV CHAUKE :    Paragraph 39:  

 “ I t  is  important  to  n ote that  the above 

f ind ings do not  amount  to  a f ind ing that  

Mr Booysen is  not  gui l t y  of  the of fences 

set  out  in  counts  1 and 2 and 8 to 12.   

That  can only be  decided by way of  a  

cr iminal  t r ia l .   Set t ing aside  the  

author isat ions and decis ions to 

prosecute a lso does not  mean t hat  f resh 

author isat ions cannot  be issued or  f resh 20 

decis ions taken to prosecute i f  there is  

a rat ional  basis fo r  th is  decis ions. ”   

ADV NGCUKAITOBI SC :    Yes.   No,  I   mean th is  paragraphs,  

what  do they te l l  you about  the c la im that  the judgment  of  

Govind J has put  paid to  th is  case?   



26 MARCH 2026 –  DAY 44 

Page 89  o f  208  

ADV CHAUKE :    No,  no,  those asser t ions are incor rect .   They 

are based on a par t icu la r  narrat ive that  has been developed.    

ADV NGCUKAITOBI SC :    Yes.   You see,  because the reason 

why I  am asking you th is  is  because even your co l leagues,  

Mr de Kock,  Ms Tenga,  Ms Ri ley  and Mr Mamabolo,  s t i l l  

understood th is  in  the i r  own,  wel l ,  I  mean we do not  know i f  

Ms Ri ley and Ms Tenga actual ly  par t ic ipated in  th is ,  because 

they d id not  s ign i t .    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    I t  is  s igned by two out  of  four ,  10 

which is  i tse l f  quest ionable.   But  assuming they d id,  they st i l l  

understood the judgment  to  mean that  i t  is  necessary for  the 

statements in  the docket  to  be s igned by the potent ia l  

wi tnesses.   Even Advocate Batohi  when she test i f ied here,  

s t i l l  understood th is  judgment  to  say that  i t  requi res s igned 

sworn statements  in  the docket .   Now you have just  read fo r  

us paragraph 38.   What  does i t  say on that  point?  

ADV CHAUKE :    I t  says i t  i s  not  necessary for  the state ments  

to  be s igned or  to  be sworn in .    

ADV NGCUKAITOBI SC :    So the statements you got  20 

speci f ica l l y  f rom Mr Danikas …[ intervenes] .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Which was not  s igned,  s igned only  

la ter  in  2014.  

ADV CHAUKE :    Yes.  
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ADV NGCUKAITOBI SC :    What  i s  the  admissib i l i ty  s tatus of  

that  s tatement?  

ADV CHAUKE :    In  terms of  the judgment  and in  terms of  the  

law those statements are admissib le fo r  the  issue,  

author isat ion of  the POCA racketeer ing cer t i f icate.    

ADV NGCUKAITOBI SC :    Yes,  I  understand.   Now then there 

is  another  judgment  which again we need to go to,  because 

i t  has not  been referenced by the  NPA,  but  i t  expla ins the  

judgment  of  Judge Govind,  J  and which you refer  to  at  

paragraph 60 of  your  statement .   10 

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now th is  is  the  judgment  of  the 

General  Counci l  o f  the Bar of  South Af r ica versus J iba and 

Others,  which is  in  the same sect ion,  but  at  CL00411.    

ADV CHAUKE :    I  am there,  Chai r .    

ADV NGCUKAITOBI SC :    Now i f  you,  I  do not  know i f  you 

remember the fac ts around th is  case.   What  had happened is  

that  Advocate J iba was fac ing two proceedings.   Proceeding 

number 1 was a f i tness enqui ry,  s im i lar  to  what  you are going 

through.   20 

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Proceeding number 2 was a f i t  and 

proper enqui ry brought  by the GCB in the h igh court .    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    This judgment  was in  respect  of  
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the case brought  by the GCB in the  h igh court .  

ADV CHAUKE :    In  the h igh court , ,  yes.   

ADV NGCUKAITOBI SC :    But  i t  was st i l l  the same facts about  

her  af f idavi t  that  had been cr i t ic ized by Judge Govind and 

whether  that  c r i t ic ism would const i tu te a basis to  say she is  

not  f i t  for  o f f ice.  

ADV CHAUKE :    Indeed.   

ADV NGCUKAITOBI SC :    Yes.   Now,  the Judges deal  wi th  

that  extensive ly ,  and I  want  you to go to speci f ica l l y  s ta r t ing  

at  paragraph 51,  which you wi l l  f ind at  CL00421.  10 

ADV CHAUKE :    I  am there,  Chai r .  

ADV NGCUKAITOBI SC :    Yes.   That  is  where the Judges are  

expla in ing what  her  af f idavi t  is  and t ry ing to show tha t  Judge 

Govind may have been too quick in  some of  h is  conclusions .    

ADV CHAUKE :    Ja.  

ADV NGCUKAITOBI SC :    What  do they say?  

ADV CHAUKE :    From paragraph 44,  Chai r?  

ADV NGCUKAITOBI SC :    No,  51.  

ADV CHAUKE :    Oh,  51.  

ADV NGCUKAITOBI SC :    Yes,  i t  is  CL00421.  20 

ADV CHAUKE :    Ja,  no,  I  am there.    

ADV NGCUKAITOBI SC :    Okay,  thank you.  

ADV CHAUKE :    Paragraph 51 .  

CHAIRPERSON :    CL?  

ADV NGCUKAITOBI SC :    CL00421,  Madam Chai r .   
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ADV CHAUKE :    Can I  p roceed,  Chai r?  

CHAIRPERSON :    You may proceed,  s i r .  

ADV CHAUKE :    - :  

 “Having regard to what  i s  quoted above,  

i t  does not  seem the statement  J iba  

says that  they are a l l  s tatements made 

under oath ,  is  cor rect . ”  

ADV NGCUKAITOBI SC :    Just  wai t .   Wai t  there.   Where does 

that  come f rom,  that  quoted par t ,  “Jiba says that  they are a l l  

s tatements under oath ”?   10 

ADV CHAUKE :    I t  come,  i t  is  in  accordance to what  is  being 

expla ined above in  paragraph 50.  

ADV NGCUKAITOBI SC :    Which comes f rom ?  

ADV CHAUKE :    Which comes f rom  Jiba 's answer ing af f idavi t .   

ADV NGCUKAITOBI SC :    No,  no,  no ,  that  quotat ion,  i t  says 

i t  is  not  correct ,  r ight ?  

ADV CHAUKE :    Ja.  

ADV NGCUKAITOBI SC :    Does that  not  come f rom the 

judgment  that  we looked at ?  

ADV CHAUKE :    No,  that  does come f rom judgment .   I t  is  an 20 

analys is in  respect  of  the Govind J Judgement .   

ADV NGCUKAITOBI SC :    Precise ly .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Car ry  on then.   So in  other  words,  

i t  is  saying the f ind ings made in  the Govind J Judgement  does 
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not  appear to  be correct .  

ADV CHAUKE :    Yes,  yes.   

 “Nowhere  in  J iba 's answer ing af f idavi t  

d id  she make such a statement ,  ne i ther  

d id she say any of  Annexures NJ2,  NJ3,  

NJ4,  and NJ5 were under oath. ”  

ADV NGCUKAITOBI SC :    Yes.   

ADV CHAUKE :    Under oath  …[intervenes] .  

ADV NGCUKAITOBI SC :    S top there,  okay.    

ADV CHAUKE :    Yes.  10 

ADV NGCUKAITOBI SC :    Was that  one of  the f ind ings in  the  

Govind J Judgement ,  that  she has said that  these NJ2,  NJ3,  

NJ4,  and NJ5 are under oath?  

ADV CHAUKE :    That  is  what  i t  seems to have been what  

Govind J would have ind icated,  tha t  they needed to be under  

oath.  

ADV NGCUKAITOBI SC :    Yes.   Wel l ,  we can go through i t ,  

but  look at  paragraph 49 of  the judgment  you are reading 

now.  

ADV CHAUKE :    Ja.   Paragraph 49 reads as fo l lows :  20 

 “Before deal ing w i th in format ion p laced 

before J iba fo r  wr i t ten author izat ion in  

terms of  Sect ion  2 (1)  of  POCA, i t  is 

important  to  ref lect  whether  the 

inv i ta t ion by Booysen and the adverse 
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remarks by Govind J were based on a  

correct  evaluat ion  and understanding of  

J iba 's  answer ing af f idavi t .   The 

chal lenge or  inv i ta t ion by Bo oysen to 

J iba was conta ined in  the reply ing  

af f idavi t  and at  the r isk of  pro longing 

th is  judgment ,  I  repeat  the contents 

thereof  in  par t .   She is  inv i ted to expla in 

how she must ,  she could have taken in to 

account  in format ion on oath that  10 

object ive ly d id not  ex ist  a t  the t ime of  

tak ing the decis ion .   The inv i ta t ion was 

made af ter  having made a l legat ions of  

mendaci ty  in  the  same paragraph wi th  

reference to paragraph 21 of  J iba 's  

answer ing af f idavi t  in  the Bo oysen 

mat ter .   And because of  the re levance 

thereto,  paragraph 16.6,  16.7,  and 17 of  

J iba 's  answer ing af f idavi t ,  in  that  case,  

are repeated hereunder . ”  20 

ADV NGCUKAITOBI SC :    Yes.    

ADV CHAUKE :    16.1.    

ADV NGCUKAITOBI SC :    16.6.  

ADV CHAUKE :    16.6:  

 “The in format ion under oath which  was 
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p laced before me a lso ind icated tha t  the 

appl icant  knew or  ought  to  have known 

that  h is  subord inates were k i l l ing  

suspects,  as aforesaid,  instead of  

ar rest ing them. ”  

 16.7 :  

 “The in format ion  fur ther  revealed that  

unlawfu l  act iv i t ies  of  k i l l i ng the suspects  

and or  c iv i l ians were,  in  cer ta in  

instances,  mot iva ted by the appl icants  10 

and members of  the un i t ’ s  desi res to  

enr ich themselves by means of  s tate 

monetary awards and or  cer t i f icates for  

excel lent  per fo rmance .   In  th is  regard,  I  

annex the copy of  an example of  such a 

monetary award c la im document  as NJ1,  

in  which,  in te r  a l ia ,  the appel lant  is  

recommended for  such an award 

resul t ing f rom the death of  suspects. ”  

 Paragraph 17 .  20 

 “Part icu la r  references made in  th is  

regard to the statement  made by 

Colonel  …[indist inct ]  Mr Ar is  Danikas,  

and Mr Ndlondlo,  f rom which i t  is 

apparent  that  the appl icant  is  wel l  aware 
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o f  the in format ion  that  the respondents 

have in  the i r  possession re lat ing to the  

murder of  a t  least  28 people and the 

monetary and non-monetary awards 

c la imed by h im,  the appl icant ,  for  the 

inst rumenta l  par t  that  he p layed in  these 

cr imes.   Addi t ional ly ,  Mr Danikas has 

revealed some of  the in format ion that  he  

has provided to the respondents and to  

the press and even posted v ideo foo tage 10 

thereof  on YouTube.   I  annex copies of  

th is  statement  as NJ12,  NJ13,  NJ1 4,  

and NJ15 respect ive ly . ”  

ADV NGCUKAITOBI SC :    Yes,  now,  i f  you just  s top there .   I  

mean,  you have seen here the  Judges go back to the  

under ly ing p leadings in  the case that  was before Gov ind J.  

ADV CHAUKE :    Govind J,  yes.   

ADV NGCUKAITOBI SC :    And they say,  look,  our  job is  to  

evaluate whether  the a l legat ions of  mendaci ty  that  were  

made in  that  judgment  are supported by the under ly ing  20 

evidence.  

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    And then they quote  the under ly ing  

evidence in  extenso.    

ADV CHAUKE :    Indeed.    
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ADV NGCUKAITOBI SC :    Then they analyse i t  f rom 

paragraph 51 .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    F i rs t  th ing  they say,  th at  J iba never 

sa id that  a l l  o f  the  statements she re l ied on were under oath .    

ADV CHAUKE :    Indeed.   

ADV NGCUKAITOBI SC :    And you  have seen paragraph 16.6,  

16.7,  and paragraph 17.   Is  that  consistent  wi th  paragraph 

51?  

ADV CHAUKE :    No.   In  fact ,  i t  is  to  the extent  that  i t  is  10 

expla in ing that  J iba 's  asser t ion,  i t  is ,  what  the fu l l  cour t  is  

saying is  J iba is  consistent  in  respect  of  what  i s  being  

a l leged.  

ADV NGCUKAITOBI SC :    Yes.   Yes.   But  a lso speci f i ca l ly ,  

she has never,  you remember the cr i t ic ism in the judgment  of  

Govind J?  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Is  that  you have said that  you have 

re l ied on in format ion under oath .   

ADV CHAUKE :    Yes.  20 

ADV NGCUKAITOBI SC :    When in  fact  you have statements  

that  a re unsigned .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And the Judges here are saying,  

she never sa id she re l ied on in format ion under oath.  
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ADV CHAUKE :    Indeed.   

ADV NGCUKAITOBI SC :    She said she re l ied on in format ion .    

ADV CHAUKE :    In fo rmat ion.  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    Now,  I  know th is  i s  no t  a case 

against  Advocate  J iba,  but  she was condemned wrongfu l l y  

and u l t imate ly los t  her  job in  the NPA.  

ADV CHAUKE :    That  was my v iew then,  and i t  i s  s t i l l  my v iew 

now.   10 

ADV NGCUKAITOBI SC :    Yes.   Then i t  cont inues  there that  

i t  says:  

 “Under oath statements or  in fo rmat ion 

was made only  in  paragraph 16 and 16.6  

of  the answer ing af f idavi t . ”  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    - :  

 “Without  suggest ing that  a l l  o f  the 

annexures referred to in  paragraph 17 

of  the answer ing  af f idavi t  in  the  20 

Booysen mat ter  were made under oath ,  

now,  that  is  why the Judges are 

expla in ing  that  there  is  a d i f ference 

between where she says I  have re l ied on 

statements under  oath and where  she 
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says I  have re l ied  on in format ion . ”  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Then i t  cont inues,  the f ina l  

sentence:  

 “Therefore,  the statement ,  the 

document  referred to as a statement  by  

Mr Danikas,  Annexure NJ3,  i s  not  a 

sworn statement .   As stated in  

paragraph 31 of  Govind J 's  judgment ,  

has to be seen in  context  insofar  as i t  10 

was understood that  J iba aver red that  

NJ3 was a sworn statement . ”  

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    - :  

 “The t ruth is  she never sa id NJ3 was a  

sworn statement  and i t  could  not  

reasonably have been so  in fer red,  

par t icu lar ly  reading in  context  

paragraph 16.7  of  her  answer ing  

af f idavi t  in  the Booysen case quoted in  20 

paragraph 50 above . ”  

 You see that?  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   Now you see,  i f  you 

remember,  when we were in  th is  case,  Advocate Batohi  
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repeatedly sa id Mr Chauke is  compl ic i t  in  the fa lsehoods that  

were to ld by  …[in tervenes] .  

ADV CHAUKE :    Advocate J iba .  

ADV NGCUKAITOBI SC :    Advocate  J iba.    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now,  yes,  thank you .   My jun ior 

has pointed th is  out .   In  Advocate Batohi 's  s tatement ,  i f  you 

have i t  in  f ront  of  you .  

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    Paragraph 180.8 .  10 

ADV CHAUKE :    Yes.  

CHAIRPERSON :    Paragraph 80? 

ADV NGCUKAITOBI SC :    180.8,  Madam Chai r .  

CHAIRPERSON :    180.8.   

ADV NGCUKAITOBI SC :    180.8,  yes.   Do you have that ?  

ADV CHAUKE :    I  have that .   I t  is  on page 76 of  the sta tement .    

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    I t  says:  

 “There is  pr ima fac ie  ev idence that  20 

Advocate Chauke was compl ic i t  in  the 

f raud and per ju ry  charges leve l led  

against  J iba . ”  

 You see that?  

ADV CHAUKE :    I  see that ,  yes.  
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ADV NGCUKAITOBI SC :    Now,  why are you compl ic i t ?   

Because you s igned a conf i rmatory  af f idavi t  to  th is  a f f idavi t .    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   And that  you provided Mr  

Hodes SC,  and Ms Manaka wi th the statements that  were  

at tached to the answer ing af f idavi t .   

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    And therefore,  you are a l legedly 

compl ic i t  in  the f raud and per ju ry  charges.   Before we go back 

to the judgment ,  what  became of  those charges of  f raud and 10 

per ju ry  that  were leve l led against  Advocate J iba ?  

ADV CHAUKE :    I  have got  no c lue .   I  thought  I  was a lso 

going to be charged as an accompl ice or  something l ike that ,  

but  I  l i tera l ly  do not  know thei r  s tatus as at  p resent .   

ADV NGCUKAITOBI SC :    Wel l ,  they were presented to  

Advocate Ivy Tenga.  

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    Who issued a nol le  prosequi .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And refused to prosecute .   20 

ADV CHAUKE :    Yes,  I  remember,  and I  th ink even to the  

DPP of  North  West ,  JJ Smi th .   

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    He a lso was g iven to decide on tha t  mat ter .    

ADV NGCUKAITOBI SC :    Yes.   
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ADV CHAUKE :    Which,  by the way,  was outs ide  of  the i r  

jur isd ict ions.  

ADV NGCUKAITOBI SC :    Yes,  wel l ,  Advocate  Ivy Tenga said  

no basis .  

ADV CHAUKE :    Ja.  

ADV NGCUKAITOBI SC :    Now the reason why that  is  

important  is  because Advocate Batohi  knows about  that .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    When she is  s t i l l  accusing you of  

compl ic i t y  in  a non -charge.   So,  i f  you go to 377 of  your  10 

statement .   

ADV CHAUKE :    I  am there,  Chai r .  

ADV NGCUKAITOBI SC :    Yes,  what  do you say there ?  

ADV CHAUKE :    - :  

 “The d i f f icu l ty  wi th  Advocate Batohi 's  

a l legat ions compounded by a fur ther  

mater ia l  fact  which  her  af f idavi t  does 

not  d isc lose .   The a l legat ions of  f raud 

and per jury  against  J iba were in  fact  

referred for  p rosecutor ia l  considera t ion .   20 

The mat ter  was considered by Advocate 

Ivy Tenga,  the  Di rector  of  Publ ic  

Prosecut ions fo r  L impopo who dec l ined 

to prosecute. ”  

ADV NGCUKAITOBI SC :    And i t  is  here,  the actual  decis ion  
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is  referenced at  B02199 .   

ADV CHAUKE :    Ja.  

ADV NGCUKAITOBI SC :    So,  go to  B02199 .  

ADV CHAUKE :    B?  

ADV NGCUKAITOBI SC:   B02199,  which  is  B,  sorry,  I  am 

also t ry ing to work that  out .   I t  is  B9.  

ADV CHAUKE :    You said B00?  

ADV NGCUKAITOBI SC :    219.  

ADV CHAUKE :    219.   

ADV NGCUKAITOBI SC :    199.   10 

ADV CHAUKE :    2199? 

ADV NGCUKAITOBI SC :    Yes.   

ADV CHAUKE :    I  am there,  Chai r .   

ADV NGCUKAITOBI SC :    Yes,  I  just  need to f ind i t  as wel l .   

Yes,  so i f  you are  at  B02199 ,  i t  is  …[ intervenes] .  

ADV CHAUKE :    I  am there,  Chai r .   

ADV NGCUKAITOBI SC :    is  a  decis ion by Advocate Tenga 

to Advocate Abrahams dated the 13 t h  o f  August  2015:  

 “S  versus Nomgcobo J iba,  S i lver ton 

CAS 622/10/2014.   The case has to be  20 

deal t  wi th  in  terms of  Part  A,  

prosecut ion of  cer ta in categor ies of  

persons,  NPA pol icy d i rec t ives,  

paragraph 6C.   I  decl ine to prosecute 

Advocate Nomgcobo J iba in  a l l  the  
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charges prefer red  against  h er .   Reasons 

for  my decis ion are fu l ly  conta ined in  my 

opin ion . ”  

 Now,  the reason I  ask you th is  is  because you are  

now accused in  paragraph 180.8 by Advocate Bato hi  o f  

compl ic i t y  in  an of fence that  she knows was  nol le  prosequi  

by Advocate Tenga .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    How do you expla in that ?  

ADV CHAUKE :    The desperat ion wi th the nar rat ive  that  she 10 

wi l l  f ind favour in  respect  of  that  I  am gui l t y  of  some conduct ,  

or  that  that  i s  what  is  at  p lay,  Chai r .  

ADV NGCUKAITOBI SC :    And she does so in  c i rcumstances 

where she does not  take the panel  in to conf idence and 

expla in that  I  ac tual ly  know that  in  2015 th is  was  nol le  

prosequi .  

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Yes.   Now,  we then go back to  the  

under ly ing analys is by the judgment  of  Judge Legodi .   So we 

have deal t  wi th  paragraph 50,  51 .   Then in  52,  he deals  20 

speci f ica l l y  wi th  the c la im of  mendaci ty .  

ADV CHAUKE :    Ja,  I  am there,  Chai r .  

ADV NGCUKAITOBI SC :    52 …[ intervenes] .  

ADV CHAUKE :    52 says the fact  that  …[incomplete] .  

ADV NGCUKAITOBI SC :    Yes,  ja ,  carry on.  
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ADV CHAUKE :    52 says:  

 “The fact  that  J iba d id not  avai l  hersel f  

o f  the inv i ta t ion to deal  wi th  the 

a l legat ion  of  being mendacious,  

meaning not  te l l ing the t ruth,  should  

a lso be seen in  context .   The a l legat ions 

was made in  the reply ing  af f idavi t .   This 

too,  Govind J was mindfu l  o f .   For  the 

purpose of  th is  p roceedings,  the  

cr i t i c ism by Govind J should be seen in  10 

the context  of  what  J iba now has to say 

in  th is  proceedings . ”  

 Paragraph 53 :  

 “When i t  was d iscovered that  Bo oysen  

had ra ised cer ta in  issues in  h is  reply ing  

af f idavi t ,  the prosecut ion team fe l t  that  

i t  needed to respond thereto .   On 14 

August  2013,  a meet ing of  the  

prosecut ion team was held.   Subsequent  

to  the meet ing,  a memorandum was 20 

prepared and forwarded to the defen ce 

team led by  Hodes SC in terms of  which 

i t  was expected that  a supplementary  

af f idavi t  wi l l  be  f i led to expla in  the 

cr i t i c ism against  J iba wi th regard to the 
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annexures.   On August  19,  2013,  an 

emai l  by Advocate Musing of  the NPA 

was sent  to  Advocate  Chauke …”  

[ in tervenes]  

CHAIRPERSON :    19 August .  

ADV CHAUKE :    Sor ry .   

 “19 August  2013,  an emai l  by Advocate 

Musing of  the NPA was sent  to  Advocate 

Chauke,  Di rector  of  Publ ic  

Prosecut ions ,  Johannesburg,  enqui r ing 10 

what  p rogress had been made wi th 

regard to the f i l ing of  a  fur ther  af f idavi t  

to  deal  wi th  Booysen 's a l legat ions .   

Subsequent ly ,  J iba was advised by 

Advocate Musing that  Counsel  had 

ind icated that  no  fur ther  act ions were 

necessary. ”  

 Paragraph 54 .  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    - :   20 

 “Based on the explanat ion above,  i t  is  

c lear  that  J iba d id  not  ignore the ser ious 

a l legat ions of  mendacious made by 

Booysen.   By seeking to f i le  a fur ther  

af f idavi t  to  expla in the annexures af ter  
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the reply ing af f idavi t  was f i led,  is  a c lear  

ind icat ion that  she was mindfu l  o f  the 

need to expla in and correct  any 

inaccuracies created by Booysen in  h is  

reply ing af f idavi t .   Therefore,  the 

statement ,  despi te  th is ,  the inv i ta t ion by 

Booysen was not  taken up by the NDPP 

by way of  a  request  or  appl icat ion to  

del i ver  a fu r ther  af f idavi t .   In  response 

to Booysen 's asser t ion of  mendaci ty  on 10 

her  par t ,  there is  a de afening s i lence 

made by Govind J  in  paragraph 34 o f  h is  

judgment ,  ought  to  be seen in  the  

context  of  what  is  expla ined in  

paragraph 53 above . ”  

 Paragraph 55 :  

 “S im i lar ly ,  the statement  that  regards 

the inaccuracies,  the NDPP, referr ing to  

J iba,  i s  af te r  a l l  an of f icer  of  the court .   

She must  be taken to know how 20 

important  i t  is  to  ensure that  an af f idavi t  

is  ent i re ly  accura te,  should be seen in  

the context  of  what  is  s tated in  

paragraph 53 ,  but  even most  

important ly ,  in  the context  of  her  
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explanat ion now of fered in  the present  

proceedings. ”  

ADV NGCUKAITOBI SC :    Yes,  no,  thank you.   Now,  that  

deals fu l ly  wi th  the c la ims of  mendaci ty ,  which you are now 

associated wi th i t .    

ADV CHAUKE :    Indeed.   

ADV NGCUKAITOBI SC :    Di rect ly  by Advocate Batohi .    

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    When she does not  d isc lose to the  

panel  that  these f ind ings by the fu l l  bench .  10 

ADV CHAUKE :    Indeed.   

ADV NGCUKAITOBI SC :    Now,  then f ina l ly ,  the fu l l  bench 

deals wi th the quest ion of  the case that  was presented .   You 

remember that  that  issue was le f t  open by Judge Gov ind who 

said,  I  do not  want  to  get  in to i t ,  whether  there  is  a good case 

or  not .   

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    NPA must  decide .   

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    And i f  i t  w ishes to re issue,  i t  can 20 

re issue.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    But  on the same facts ,  another  

group of  Judges came to a somewhat  d i f ferent  conclusion,  

which is  set  out  now at  paragraph 57 .   
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ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Carry on there,  what  does i t  say ?   

ADV CHAUKE :    Paragraph 57 :  

 “At the t ime J iba deposed to  the  

answer ing af f idavi t  in  Booysen 's mat ter ,  

the facts and the evidence against  

Booysen had been presented to her  on  

many occasions,  and she was 

acquainted wi th  the case against  

Booysen.   In  her  af f idavi t ,  dur ing  10 

proceedings before Govind,  she 

referred to Annexure NJ5,  being  the  

statement  of  Mr Ndlondlo ,  and Annexure 

NJ6,  being the s tatement  of  Booysen.   

These annexures apparent ly  d id  not  

form part  o f  the papers before Govind J ,  

and J iba was not  aware why that  was not  

done.   I  rever t  to  the essence of  

Annexure NJ5,  and NJ6 la ter  when 

deal ing wi th whether  J iba  had 20 

in format ion impl icat ing Booysen when 

she issued the  author izat ion on 17 

August  2012.   NJ3 was the statement  of  

Ar i  Danikas,  which was obta ined round 

about  18 Apr i l  2012 by General  Mabula,  
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who led the Hawks invest igat ion team 

against  Booysen.   The draf t  s tatement  

of  Danikas was handed over to  the 

prosecut ion team dur ing June 2012,  and 

formed par t  o f  the in format ion  she 

considered in  author iz ing  the 

prosecut ion of  Booysen.   Danikas was a  

pol ice reserv is t  in  the Durban Organized 

Cr ime uni t  in  Cato Manor ,  and was at  

that  t ime in  Greece .   He had secur i t y  10 

concerns and was unwi l l ing to come on 

h is own to South Af r ica.   On or  about  11 

July 2012,  Advocate Maema asked 

General  Mabula to  leave the statement  

unsigned so that  the in format ion 

processes out l ined in  the mutual  legal  

assistance leg is la t ion,  that  is  sect ion 2  

and 3  of  the Internat ional  Cooperat ion 

in  Cr iminal  Mat te rs  Act ,  75 of  1996,  be  

fo l lowed to fo rmal ize the statement .   20 

A l though the  wi tness was wi l l ing to  have 

i t  s igned at  the South Af r ican Embassy,  

the prosecut ion was conf ident  that  the  

statement  would  u l t imate ly be s igned 

through the process out l ined as 
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contemplated in  Act  75 of  1996,  but  i t  

formed the basis of  the br ie f ings to be 

considered by her  in  issuing  the 

author izat ion .   However,  the process of  

s ign ing the statement  could not  be  

f ina l i zed s ince the incumbent ,  Mr 

…[indist inct ]   a t  the t ime of  deposing to  

the answer ing af f idavi t  in  the present  

proceedings,  had inst ructed to hal t  the 

process. ”  10 

 Paragraph 58 :  

 “Whi ls t  the statement  in  quest ion d id not  

re late to  the speci f ic  inc ident  covered in  

the ind ictment ,  i t  was,  however,  

in tended to cor roborate the evidence in  

possession of  the prosecut ion team that  

Booysen was involved in  the var ious 

act iv i t ies g iv ing  r ise to  the charges 

against  h im of  s imi lar  fact  ev idence 

which is  admiss ib le in  racketeer ing  20 

prosecut ions. ”  

 Paragraph 59 :  

 “An explanat ion  …” [ in tervenes]  

ADV NGCUKAITOBI SC :    You can sk ip that .   I  need you to 

go to paragraph 62 .  
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ADV CHAUKE :    Paragraph 62 :  

 “As far  as the a l legat ion of  lack of  

in format ion impl icat ing Booysen  is  

concerned,  an understanding of  the 

appl icable legal  f ramework that  was 

p laced before J iba and core funct ion of  

the prosecut ing author i t y  is  necessary .   

The court  may hear evidence,  inc luding 

evidence wi th regard to hearsay,  s imi lar  

facts or  previous convict ions re lated to 10 

of fences contemplated in  sect ion 2(2)  of  

the NPA Act ,  notwi thstanding that  such 

evidence might  otherwise  be 

inadmissib le,  p rovided that  such 

evidence would not  render a t r ia l  unfa i r .   

This should be seen in  the context  o f  the 

preamble under POCA, which ,  i n te r  a l ia ,  

reads. ”  

ADV NGCUKAITOBI SC :    Yes,  you do not  need to read that .   

I t  is  common ground.    20 

ADV CHAUKE :    Okay.  

ADV NGCUKAITOBI SC :    Paragraph 63 .   

ADV CHAUKE :    Paragraph 63 :  

 “ In my v iew,  the  provis ions of  sect ion 

2(1) (e)  and ( f )  re fer red to in  paragraph 
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44  of  th is  judgment  are meant  fo r  the 

cr iminal izat ion of  such act iv i t ies .   The 

point  I  am making is  th is .   Courts ,  for  

the purposes of  an exerc ise of  i ts  

d iscret ion in  terms of  sect ion 2(2) ,  

re ferred to in  paragraph 62 of  th is  

judgment ,  may re ly  on hearsay evidence 

and in format ion and or  documentat ion 

col lected by the pol ice and presented to 

i t  by the prosecut ion .   I f  that  is  so,  and 10 

courts are ent i t led to have regard to 

hearsay dur ing t r ia l ,  so should  the 

Nat ional  Di rector  of  Publ ic  Prosecut ion,  

J iba and Booysen ’s case,  be ent i t led to 

re ly  on hearsay and s imi la r  fact  

ev idence for  the purpose of  

author izat ion as contemplated in  

sect ion 2(4)  of  POCA.  Otherwise,  

pervasive presence of  cr iminal  gangs 

wi l l  cont inue to ru le wi th impuni ty  and 20 

fear  in  many of  our  communi t ies  and 

resul tant ly  pose harm to the wel l -be ing 

of  many communi t ies. ”  

 Paragraph 64 :  

 “As I  sa id,  one needs to be carefu l  not  
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to  be understood as upset t ing Gov ind 

J’s judgment  for  having reviewed J iba 's 

decis ion to prosecute Booysen .   That  i s  

not  an issue before th is  cour t .   The 

issue,  however,  is  whether  in  g rant ing  

author izat ion in  terms of  sect ion 2(4) ,  

J iba was  mala  f ide  or  had u l ter ior  

mot ive,  in  which event  the requi rements 

of  f i t  and proper person to remain on the  

ro le of  advocates becomes re levant . ”  10 

ADV NGCUKAITOBI SC :    Okay,  you can sk ip those unt i l ,  

s ta r t  a t  paragraph 66 again .   

ADV CHAUKE :    - :   

 “The essence of  the in format ion before 

J iba can be summed up as fo l lows .   In 

addi t ion to what  is  s tated in  paragraph 

56 to 57 and 60 of  th is  judgment ,  

Booysen was the head of  the  Cato  

Manor Organized Cr ime uni t  in  South  

Af r ican Pol ice Serv ices.   Members of  20 

the pol ice in  th is  uni t  and under  h is  

command had a l legedly commi t ted  

cr imes of  a ser ious nature,  inc luding  

murders against  suspects who were 

somet imes f ramed in  the commission of  
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o f fences.   Booysen knew,  approved,  and 

ought  to  have known of  the commission  

of  these of fences.   As a reward fo r  the  

members '  un lawfu l  act iv i t ies  …” 

[ in tervenes]  

ADV NGCUKAITOBI SC :    Could  you just  s top there for  a 

moment .   You know,  th is  paragraph 66 is  a cr i t i ca l  summary .    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    I t  says th is  is  the in format ion that  

was before Advocate J iba,  in  other  words,  before the NDPP 10 

and the prosecutors.   

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Just  repeat  what  i t  says about  

Booysen.   I t  says,  Booysen what?  

ADV CHAUKE :    Let  me just  s tar t  here .  

 “Booysen was the head of  the Cato  

Manor Organized Cr ime uni t  in  the  

South Af r ican Pol ice Serv ices.   

Members of  the pol ice in  h is  uni t  and 

under h is  command had a l legedly  20 

commit ted cr imes of  a ser ious nature,  

inc luding murders  against  suspects who 

were somet imes f ramed in  the 

commission of  o f fences.   Booysen knew,  

approved,  and ought  to  have known of  
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the commission of  these of fences.   As a  

reward fo r  members '  un lawfu l  act iv i t ies,  

Booysen mot ivated for  an incent ive of  

10,000 fo r  each of  the 26 members of  

the Cato Manor cr ime uni t ,  inc luding  

Booysen  h imsel f .   Booysen was a lso 

commended for  outstanding serv ices 

rendered in  that  he was par t  o f  a  team 

who th rough thei r  commitment  and 

dedicat ion ar rested severa l  cr ime and 10 

dangerous suspects fo r  the murder  of  a  

pol i ce of f icer . ”  

ADV NGCUKAITOBI SC :    Now,  you just  s top there .   You see,  

th is  i s  the fu l l  bench has a l ready made a f ind ing.    

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    That  the in format ion that  you had 

in  f ront  of  you  …[intervenes] .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Showed that  Booysen knew,  

approved,  o r  ought  to  have known about  the commission of  20 

the of fences.   

ADV CHAUKE :    Indeed.   

ADV NGCUKAITOBI SC :    That  there were a number of  

o f fences commit ted by th is  uni t  when Booysen was at  the  

head,  Mr Booysen  was at  the head of  i t .   
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ADV CHAUKE :    Indeed.   

ADV NGCUKAITOBI SC :    I t  could  not  be c learer .   Now,  you 

have a scenar io here that  Advocate  Bato hi  is  now ask ing th is  

panel  to  reappra ise whether  there  was in format ion  or  not ,  

because the charge is  no evidence .   

ADV CHAUKE :    Indeed.   

ADV NGCUKAITOBI SC :    This is  the second t ime where they 

are asking the panel  to  over turn a court .  

ADV CHAUKE :    Indeed.   

ADV NGCUKAITOBI SC :    Can you expla in how th is ,  we found 10 

ourselves in  th is  s i tuat ion ?  There is  a ru le of  law in  th is  

count ry .   The courts are supreme.    

ADV CHAUKE :    The state capture  narrat ive,  Chai r .  

ADV NGCUKAITOBI SC :    Okay,  so  you cannot  expla in i t .    

ADV CHAUKE :    That  has been sung and the NDPP hersel f  

was here s inging state capture unt i l  you had to ask  whether  

Chauke is  involved in  the state capture  and said no,  there is  

no evidence to that  ef fect .  

ADV NGCUKAITOBI SC :    Yes,  yes,  yes.   Now,  th is  i s  how 

they then concluded in  paragraph 67,  that  g iven the  20 

in format ion we have summarized was in  f ront  of  you,  that  

shows a l l  o f  these e lements ,  somebody is  a leader,  people  

are commit t ing cr imes,  is  mot ivat ing fo r  them to be paid,  he  

h imsel f  knows or  ought  to  have known about  the  commission  

of  these of fences.   So g iven a l l  o f  that ,  we cannot  f ind that  
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your  decis ion is  based on an u l te r ior  mot ive.   Now we have 

you a lso being charged of  the same th ing,  that  you  have 

prosecuted someone wi thout  ev idence .   But  a Judge has 

spoken on th is .  

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Yes.   Now,  we have covered then 

in  your  statement  …[intervenes] .  

MS RAMAGAGA :    Before you proceed to there,  I  th ink you 

are going to the next  top ic.   

ADV NGCUKAITOBI SC :    Yes,  I  am.  10 

MS RAMAGAGA :    Okay,  thank you.   Advocate Chauke,  can 

you just  maybe enl ighten us about  the quest ion of  whether ,  

you wi l l  remember,  in  fact ,  le t  me rephrase .   There is  a t ime 

when evidence was l ed,  especia l l y  about  the judgment  of  

Govind J,  that  in  h is  judgment ,  he  had ind icated that  there  

are concessions that  Advocate Hodes had made.  

ADV CHAUKE :    Yes.  

MS RAMAGAGA :    And outs ide court ,  th is  became a d ispute,  

because he said  there are no concessions that  had been 

made,  and the court  er red by a l leg ing that  he had made 20 

concessions .   The quest ion I  would l ike to  ask you is  whether  

these correct ions that  were made by the fu l l  bench,  do they,  

in  some way or  the other ,  a lso touch on the  concessions that  

were,  accord ing to the Judge,  made by Advocate  Hodes? 

ADV CHAUKE :    Not  in  a speci f ic  way,  Chai r ,  but  at  the t ime,  
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and that  is  the Advocate Lawrence Hodes SC fe l t  very  

st rongly about  that ,  and even when he made an advice that  

th is  judgment  should be appealed,  because he fe l t  s t rongly 

that  he d id not  make any such concession .   

MS RAMAGAGA :    Ja,  I  understand ,  that  is  why I  sa id there  

was a d ispute .   I  understand that  he said there were no 

concessions that  he made .  

ADV CHAUKE :    Ja.  

MS RAMAGAGA :    And I  a lso  understand that  there was 

in i t ia l l y  a desi re to  appeal  the case,  but  then u l t imate ly,  a  10 

decis ion was tha t  but  i t  is  not  necessary,  because Judge 

Govind had not  c losed the door  …[intervenes] .  

ADV CHAUKE :    The door.  

MS RAMAGAGA :    To the NPA pursuing the mat ter  fu r ther .  

ADV CHAUKE :    The mat ter .  

MS RAMAGAGA :    So a l l  I  just  wanted to know is  whether ,  

not  necessar i l y  the ent i re  correct ions that  were made,  but  

whether  there are e lements in  the correct ions that  were made 

that  a lso have some re lat ion to the  concessions.  

ADV CHAUKE :    Indeed.   I f  one reads the passages that  I  20 

have just  read to you,  Chai r ,  which  ind icated about  whether  

there was evidence or  not ,  whether  there was evidence of  

racketeer ing,  that ,  because the concession,  as i t  was said 

then,  was said that  Hodes SC considered that  there  was no 

speci f ic  ev idence to re late to  racketeer ing .   
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MS RAMAGAGA :    Thank you.   Thank you.  

ADV NGCUKAITOBI SC :    Thank you,  Madam Ramagaga.   In  

fact ,  Mr Chauke,  le t  us actual ly  answer the quest ion d i rect ly .   

The a l leged concession was that  there was no evidence f rom 

the statements impl icat ing Mr Booysen.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    That  was the a l leged concession.  

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    Now,  when you unders tand the  

concession in  those te rms,  we can go back,  because the  10 

whole th ing is  deal t  wi th  fu l l y  in  the statement  by Advocate 

Sean Abrahams.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    I  th ink i t  i s  in  bundle 3 of  the cross -

examinat ion  bund le .   

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    Now,  i f  you accept  that  th is ,  the 

concession is  there is  no evidence f rom the sworn 

statements,  f rom the statements,  rather ,  impl icat ing Major  

General  Booysen.  20 

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    Now,  the cor rect ions that  were  

made by the fu l l  bench,  do they address that  or  not ?  

ADV CHAUKE :    They do,  yes.  

ADV NGCUKAITOBI SC :    Now,  yes,  so we can,  we have now 
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covered r ight  up to paragraph,  sor ry,  page 22,  so that  has  

been four  pages .   Then you have a  const i tu t ional  and legal  

f ramework that  goes on for  three pages  and then,  we do not  

have to go there.   You have a l ready star ted to deal  wi th  your  

ro le as the Di rector  of  Publ ic  Prost i tu t ions .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And you addressed the  quest ion  

that  the Chai r  had asked,  that  th is  was a POCA prosecut ion,  

which fa l l s  under  the purv iew of  the nat ional  head of  the  

prosecut ion serv ice.   10 

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    So we can sk ip that .   Then we deal  

f rom page 28 wi th the Cato Manor and the  Booysen  

prosecut ion .   Yes,  I  mean,  maybe you can just ,  because we 

have heard so much about  th is ,  but  you know,  just  summarize  

your involvement ,  how you got  invo lved,  etcetera .   

CHAIRPERSON :    Before he does that ,  Counsel ,  go ing back 

to the  cr i t ica l  paragraph 66 of  the  fu l l  cour t ,  we know that  

Advocate Batohi  d id not  read the dockets.   She sa id so.   

ADV NGCUKAITOBI SC :    Yes.  20 

CHAIRPERSON :    Had she read a t  least  the paragraph 66 

and other  paragraphs that  are cr i t i ca l  in  th is  judgment ,  would  

she have come to the same conclusions to refer  the mat ter  to  

the President?  

ADV CHAUKE :    Object ive ly,  I  wou ld say no,  but  what  I  know 
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now is  she was he l l -bend to make the recommendat ion 

anyway.   

CHAIRPERSON :    But  not  only that ,  had she read the af f idavi t  

o f  Advocate J iba,  who was seized wi th the powers to  

author ize the racketeer ing ,  she could only do that  on the  

basis of  the in format ion in  the ind ictment ,  in  the dockets.  

ADV CHAUKE :    Indeed,  not  even only Advocate J iba,  even 

Advocate Sean Abrahams.  

CHAIRPERSON :    Had she read those af f idavi ts ,  which were  

par t  o f  the court  papers,  would  she not  have thought  10 

otherwise?  

ADV CHAUKE :    Object ive ly,  one would have thought  

…[intervenes] .  

CHAIRPERSON :    I  know i t  is  unfa i r  to  ask you th is  quest ion.  

ADV CHAUKE :    No,  no,  I  understand,  Chai r .   Object ive ly,  

one would have expected  her  to  have reconsidered the  

posi t ion .   But  remember,  as I  say,  the nar rat ive  was out  there,  

that  th is  i s  what  i s ,  th is  was,  she said a state capture and a l l  

sor t  o f  th ings  …[indist inct ] .   My understanding that  she was 

looking fo r  every reason to be able  to  f i t  in to the nar rat ive .  20 

ADV NGCUKAITOBI SC :    Yes,  I  suppose,  Mr Chauke,  the 

quest ion real l y  is ,  an NDPP act ing  reasonably,  i f  they had 

read th is ,  would they have proceeded ?  I  know there  is  a lo t  

o f  subject ive v iews about  th is .  

ADV CHAUKE :    Ja,  that  i s  why I  am saying,  Cha i r ,  that  
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ob ject ive ly,  one would have expected her  to  have 

reconsidered in  her  posi t ion,  to  have reconsidered the  

posi t ion that  she had taken.  

ADV NGCUKAITOBI SC :    Yes,  thank you .    

CHAIRPERSON :    Yes,  thank you.  

ADV NGCUKAITOBI SC :    Thank you.  

ADV CHAUKE :    Thank you,  Chai r .   

ADV NGCUKAITOBI SC :    Yes,  so I  was saying that  when we 

star t  a t  paragraph,  at  page 28,  rather ,  take in to account  that  

you know,  for  th ree months,  we have had a lo t  o f  ev idence 10 

about  Cato Manor ,  but  what  we just  need is  a narrower issue 

about  your  own personal  involvement .   So you can just  take 

us through that .  

ADV CHAUKE :    As I  ind icated,  in  my coord inat ion ro le,  

obviously,  when the  …[intervenes] .  

ADV NGCUKAITOBI SC :    No,  no ,  I  th ink what  I  need is  for  

you to say,  look,  in  2012,  I  was phoned by Advocate J iba .   He 

said,  there  is  a b ig case,  p lease get  involved,  etcetera.  

ADV CHAUKE :    Ja.   On the 8 t h  o f  March 2012,  Advocate J iba  

cal led me to say,  look,  there is  a s i tuat ion ,  we have got  a 20 

s i tuat ion where there is  a case  in  KZN where the suspect s  

are the members  of  the South Af r ican Pol ice Serv ices who 

have worked c losely wi th the suspects and the prosecutors,  

and then there is  a request  that  p rosecutors f rom outs ide the 

province should be deployed to look in to these mat ters ,  can 
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you p lease ar range to get  me the prosecutors f rom your of f ice  

who wi l l  be deployed to  KZN to look in to these cases wi th the  

members of  the DPCI and the IP ID.    

 I  accepted the request  and ind icated to her  that  I  wi l l  

do so.   And then she said,  there  was a request  that  at  the  

fo l lowing day,  I  th ink the 9 t h ,  that  I  should put  together  those 

prosecut ion team to meet  wi th her  in  her  of f ice for  the  

br ie f ing.   And indeed,  the fo l lowing day,  on the 9 t h  o f  March 

2012,  as appears  f rom my statement ,  where I  had ident i f ied 

Advocate Raymond Mathenjwa,  who was a deputy in  my 10 

of f ice,  and Advocate  Jabulani  Mlotshwa who  was a senior  

s tate advocate,  and Advocate  Nt lakaza,  who was a lso a  

senior  s tate advocate in  my of f ice .   We proceeded to the 

meet ing wi th Advocate J iba,  where  we met  wi th even pol ice ,  

I  th ink Mabula and others .   

 Then there was a d iscussion,  then Advocate J iba,  

ind icated that  the  leader of  th is  prosecut ion team would be 

Advocate Maema,  but  he has got  some commitment ,  he wi l l  

jo in  la ter ,  a f ter  f ina l i z ing the issues wi th h is  DPP,  JJ  Smith.  

ADV NGCUKAITOBI SC :    So that  is  deal t  wi th  at  paragraphs 20 

108,  109,  and 110 of  your  statement ,  page 631 .   

ADV CHAUKE :    Ja,  and then in  the same breath,  she 

remarked that  the prosecut ion team is too male -dominated,  

we should be in  a posi t ion to get  female advocates there,  and 

that  is  what  …[intervenes] .  
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ADV NGCUKAITOBI SC :    Who had put  th is  prosecut ion team 

together ,  yoursel f ?   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Is  that  why i t  was male -dominated?   

ADV CHAUKE :    Probably,  in  h inds ight ,  I  thought  t ravel ing to  

KZN is  dangerous …[indist inct ]  I  d id  not  want  to  expose 

females.    

ADV NGCUKAITOBI SC :    I  am sure  you d id  not .  

ADV CHAUKE :    Ja.  

ADV NGCUKAITOBI SC :    A l l  r ight ,  carry on.   10 

ADV CHAUKE :    So that  is  when I  a lso nominated Advocate 

…[indist inct ]  and Advocate  Pat ience Moleko to fo rm part  o f  

the prosecut ion team.   

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    And then the  prosecut ion team now  

…[intervenes] .    

ADV NGCUKAITOBI SC :    So just  before  you go there,  

because I  want  you to expla in  to  the panel  what  was 

expla ined to be your ro le,  because we know the  ro le of  

Advocate Maema.   Why?  Because i t  was set  out  in  a 20 

memorandum.  You are there,  you are to prosecute,  you are  

going to defend any reviews,  you are going to inst i tu te any 

appeals,  you are going to defend any appeals,  because the  

terms of  reference are there .   But  you are not  par t  o f  the  

prosecut ion team.  
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ADV CHAUKE :    Ja.  

ADV NGCUKAITOBI SC :    You are coming in  to  p lay a  

coord inat ing ro le .   And you know the evidence leaders,  they 

repeatedly say there  is  a sect ion in  the act  that  ta lks about  

coord inat ion,  and i t  g ives that  ro le  to  the DPP of  the province .   

Now,  here you are doing th is  job on behal f  o f  the  

…[intervenes] .  

ADV CHAUKE :    NDPP.  

ADV NGCUKAITOBI SC :    NDPP.   

ADV CHAUKE :    Yes.  10 

ADV NGCUKAITOBI SC :    A l l  r ight ,  carry on.   Just  expla in 

that  d iscussion,  how i t  happened .   

ADV CHAUKE :    So,  the d iscussion was that  once I  was to ld,  

and I  accepted i t ,  that  they said the DPP in KZN and the  

prosecutors,  they are work ing c lose re lat ionship,  and that  is  

how they accepted .   Then she ind icated that  my ro le would  

be doing the coord inat ing ro le and support  to  the prosecut ion 

team in terms of  log ist i cs and every th ing associated wi th the i r  

act iv i t ies of  prosecut ion s and that .    

 Now,  that  to  me inc luded the superv isory of  them,  20 

thei r  act iv i t ies,  which excluded tha t  I  cannot  make decis ions 

whether  or  not  to  prosecute in  respect  of  these cases,  

because they fa l l  under the jur isd ict ion of  the DPP in KZN  

and she was not  going to i ssue me wi th that  delegat ion,  

because i t  was not  necessary .   The prosecut ion team is the  
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one that  is  going to handle that .  

 But  there is  a suspic ion that  p robably th is  is ,  th is  

being POCA, the decis ion that  is  go ing to u l t imate ly be made,  

i t  wi l l  be made by her  anyway .    

ADV NGCUKAITOBI SC:   Yes.   

ADV CHAUKE :    So,  I  understood that  …[intervenes] .  

ADV NGCUKAITOBI SC :    Wel l ,  I  understand the issue of  

POCA.  I  suppose at  the t ime,  there are two considerat ions .   

One,  there is  POCA.  

ADV CHAUKE :    Ja.   10 

ADV NGCUKAITOBI SC :    Which is  exclus ive ly nat ional ,  but  

there are a lso a l l  o f  these other  subsid ia ry of fences,  which  

are provinc ia l .  

ADV CHAUKE :    Yes.   Ja,  tha t  the prosecut ion team, 

especia l l y  under the leadership of  Maema wi l l  make decis ions 

whether  or  not  to  prosecute those cases in  KZN .   I  understood 

and I  was conscious about  that  that  I  should not  f ind mysel f  

be ing,  make decis ions which,  i f  they are rev iewed and they  

are l ike,  I  might  not ,  they  are not ,  they  wi l l  be susta inable,  

because I  d id  not  have been g iven that  speci f ic  delegat ion .    20 

 L ike,  in  most  cases  that  once a case is  …[indist inct ]  

by the DPP is  being sent ,  and then the speci f ic  request  f rom 

the NDPP to say,  here is  the docket  f rom another  d iv is ion,  

you are  hereby appointed to decide i t .   That  d id not  happen .  

ADV NGCUKAITOBI SC :    Yes.   So,  to  t ry  and expla in th is  
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ro le  that  you are p lay ing,  which is  coord inat ing advisory,  were  

you doing th is  on behal f  o f  Advocate J iba ?  

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Because the other  opt ion  could  

have been fo r  Advocate J iba to do i t  hersel f .  

ADV CHAUKE :    Of  course.   Or to  get  any other  DP P and l ike,  

and i f  DPP Mlotshwa was comfor table that  these th ings of  a  

c lose work ing re lat ionship wi th the  Cato Manor team was 

something that  was comfor table,  could do that ,  that  is ,  my 

understanding wi l l  be,  i t  wi l l  have been not  necessary for  me 10 

to be roped in  to  coord inate the act iv i t ies of  the team .   

ADV NGCUKAITOBI SC :    Yes,  but  I  mean,  on the assumpt ion 

of  what  I  have put  to  you,  that  she has the opt ion of  doing i t  

hersel f  o r  asking  someone e lse,  because th is  is  exclus ive 

jur isd ict ion .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    I  mean,  what  would be the impact  

of  that  on the of f i ce of  the NDPP ? 

ADV CHAUKE :    Wel l ,  the NDPP, there  is  no way tha t  she wi l l  

be in  a posi t ion to  coord inate th ings in  D urban wi thout  having 20 

to go to Durban and at tend meet ings,  some of  the br ie f ings 

and a l l  sor ts  of  th ings  and the l ike.   And  g iven the nature of  

the of f ice ,  that  you are running the whole of  South  Af r ica,  you  

are not  only running a speci f i c  d iv is ion,  i t  i s  untenable,  i t  wi l l  

not  be possib le .   
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ADV NGCUKAITOBI SC :    The of f ice wi l l  just  g r ind to  a hal t .  

ADV CHAUKE :    Of  course.   

ADV NGCUKAITOBI SC :    Now,  ear l ier  you said ,  th is  is  

actual ly  not  unique .   

ADV CHAUKE :    Ja.  

ADV NGCUKAITOBI SC :    Even Advocate Batohi ,  when she 

had to deal  wi th  th is  case,  she asked someone f rom,  a DPP 

f rom Western Cape.  

ADV CHAUKE :    Western Cape and a DPP f rom L impopo.    

ADV NGCUKAITOBI SC :    Yes,  who said,  look,  help me wi th  10 

f ind ing out  whether  to  cont inue wi th th is  case or  wi thdraw i t .    

ADV CHAUKE :    Ja.  

ADV NGCUKAITOBI SC :    Yes.   Now,  is  there a reason why,  

and I  know i t  is  unfa i r  to  ask you,  because,  you know,  i t  is  

unclear  to  me what  they say you should have done  in  

…[intervenes] .  

ADV CHAUKE :    I  should have refused .  

ADV NGCUKAITOBI SC :    Yes.   

ADV CHAUKE :    That  i s  my understanding,  is  that  

…[intervenes] .  20 

CHAIRPERSON :    Counsel  has not  f in ished asking the  

quest ion.   

ADV CHAUKE :    Sor ry,  sorry .   

ADV NGCUKAITOBI SC :    Yes,  because i f  you look a t  the,  I  

th ink i t  is  the opin ion by Advocate H ul ley,  who says,  the fact  
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that  you have been asked by the NDPP does not  exonerate  

you of  your  own responsib i l i t y  and analys is of  the  law in  order  

to  know the scope of  your  powers.  

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Now that  i s  what  I  need you to 

respond to,  so I  am thankfu l  to  the Chai r  for  having assisted 

me to get  my quest ion out .   

ADV CHAUKE :    As I  say,  Chai r ,  my understanding of  the  

NPA Act  and the powers of  the NDPP, I  have got  a d i f ferent  

understanding f rom what  the opin ions and them, Advocate  10 

Shami la  Batohi  was saying that  i t  is  not  incumbent ,  the NDPP 

cannot  delegate another  DPP to do work of  a  case f rom 

another  d iv is ion.   I  beg to d i f fer ,  but  that  p robably I  should,  

because I  am a  wi tness,  I  should l eave to the evidence 

leaders and yoursel f  to ,  to  …[ intervenes] .  

ADV NGCUKAITOBI SC :    No,  no ,  I  th ink the quest ion I  am 

asking you is  th is .   Bear ing in  mind that  you are deal ing wi th  

a cr ime that  is  w i th in the exclusive preserve of  the  NDPP, 

and the NDPP comes to you and says,  Mr Chauke,  I  need you 

to go and coord inate th is  on my behal f  in  KZN,  I  just  do  not  20 

have the t ime for  i t ,  and you must  come and report  to  me on 

a regular  basis what  i s  going on.    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   Now,  is  the expectat ion of  

you that  you shou ld read the act  and say,  I  am sorry,  Madam 
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NDPP,  th is  is  outs ide of  your  powers ?  I  suppose that  that  

would be a fa i r  expectat ion .   

ADV CHAUKE :    That  is  how I  understood i t ,  that  th is  seemed 

to be what  was be ing expected of  me to have done .   

ADV NGCUKAITOBI SC :    Yes.    

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    But  tha t  is  the point  I  am asking,  

is  that  what  would be the outcome of  that  exerc ise on these 

facts?  You would st i l l  come to the conclusion that  i t  was 

lawfu l?  10 

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes,  thank you.   Now,  you have 

addressed here  …[intervenes] .  

MS RAMAGAGA :    [ Ind ist inct ]… [microphone of f ] .  

ADV NGCUKAITOBI SC :    Yes.  

MS RAMAGAGA :    May I .   Advocate Chauke,  I  am actual ly  

real ly  t ry ing to understand th is  issue  here,  the NDPP's  

exclusive powers,  especia l l y  in  re lat ion to the racketeer ing,  

issuance of  the cer t i f icates and inst i tu t ion of  the act ion .   Now,  

there may be other  cases where such appl ies .   We see the  20 

issue of  issuance of  the cer t i f icates of  inst i tu t ion of  the act ion  

in  respect  of  t ransgressions of  these laws,  l ies wi th the  

NDPP.  

 What  I  wi l l  request  you to  assist  us wi th i s ,  ord inar i l y ,  

what  is  the norm ?  I f  the mat ters,  the cr ime is  commit ted in  a 
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par t icu lar  ju r isd ict ion,  and the mat ters are to  be t r ied even in  

that  jur isd ict ion,  when the NDPP seeks for ,  or  ident i f ies the  

DPP that  should deal  wi th  that  mat ter ,  is  the NDPP ent i t led 

to choose f rom any of  the DPP ’s,  or  is  the NDPP ent i t led to  

appoint  the Di rector  of  Publ ic  Prosecut ions of  a  par t i cu la r  or  

the af fected area?   

ADV CHAUKE :    My understanding is  that  the DPP of  the 

par t icu lar  a rea should take respons ib i l i ty  fo r  those mat ters .    

MS RAMAGAGA :    Right ,  thank you.   And that  would a lso 

inc lude even mot ivat ions fo r  appl icat ion for  the cer t i f icates of  10 

racketeer ing .    

ADV CHAUKE :    Yes.   

MS RAMAGAGA :    Now,  le t  us  ta lk  about  th is  case in  

par t icu lar .   We understand the record says you were act ing  

as the,  just  the coord inator .    

ADV CHAUKE :    Yes.  

MS RAMAGAGA :    You were p lay ing that  ro le  of  the 

coord inator .   And maybe the re levant  per iod is  the  per iod  

where i t  was Advocate M lotshwa who was the act ing then  

…[intervenes] .  20 

ADV CHAUKE :    DPP.  

MS RAMAGAGA :    And then i t  is  Advocate Noko who was 

act ing at  some point  and then became the permanent  

appointee for  the  posi t ion.   In  her  ev idence,  Advocate N oko 

says that  in  o r  a round August  2012  …[intervenes] .  
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ADV CHAUKE :    2012.  

MS RAMAGAGA :    Yes,  you cal led her ,  inv i t ing  her  to  

accompany you to the Judge President  of  KwaZulu -Nata l  to  

go and make cer ta in ar rangements regard ing the bai l  

appl icat ion .   You remember that ?  

ADV CHAUKE :    Yes.  

MS RAMAGAGA :    Yes.   Now,  what  caught  my at tent ion is  

that  she says,  you inv i ted her  to  accompany you .   And ja ,  

wel l ,  you d id then go to the Judge President  to  see h im and 

make arrangements .   But  then the Judge President  then said 10 

he could only at tend to the mat ter ,  even i f  i t  is  not  exact ly  

that ,  upon receipt  o f  a  le t ter  wr i t ten on the le t terhead of  the  

KwaZulu -Nata l  Di rector  of  Publ ic  Prosecut ions.   Do you know 

as to why i t  is  tha t  the Judge President  made that  request ?   

ADV CHAUKE :    My understanding is  that  the author i ty  to  

ind ict  and appear  in  the h igh court  in  KZ N rest  wi th  the  DPP 

of  KZN.   Now,  what  has happened is  I  had to br ie f  Advocate 

Noko,  because she had just  came  in and then the fo l lowing 

day,  that  is  when we had to meet  wi th the Judge President .   

So I  had to br ie f  her  to  say th is  is  what  i s  happening so that  20 

she is  on the loop and then me go ing wi th her  to  the Judge 

President .   

MS RAMAGAGA :    Now,  you wi l l  remember that  dur ing  

quest ion ing of  Advocate Noko,  I  th ink i t  was by Advocate  

Mtsweni  so,  but  dur ing  the quest ion ing,  amongst  others,  she 
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was asked a quest ion as to whether  does she see making 

ar rangements wi th the Judge President ,  especia l ly  wi th  

regards to the bai l  appl icat ion,  whether  Advocate N oko would  

see that  as an exerc ise of  p rosecutor ia l  powers or  anyth ing  

e lse,  and she sa id,  making that  ar rangement  const i tu tes,  

accord ing to her ,  o f  course,  const i tu te exerc ise of  

prosecutor ia l  powers ,  and i t  was le f t  a t  that .    

 Now,  you are  in ,  you are  now here  as a wi tness  and  

I  th ink i t  wi l l  ass is t  for  you to c lar i f y  th at  issue as to whether  

you agree wi th Advocate  N oko's understanding or  you have a  10 

d i f ferent  understanding,  and i f  you do,  what  is  your  

understanding wi th regards to just  exerc is ing that  power or  

undertaking that  duty to  arrange,  to  make arrangements wi th  

the Judge President .  

ADV CHAUKE :    Ja.  

MS RAMAGAGA :    Thank you.   

ADV CHAUKE :    My understanding is  that  that  p rosecutor ia l  

power  is  not  a decis ion -making power .   I t  i s  an  arrangement  

for  the mat ter  to  say i t  i s  going to be enro l led,  and that  i t  i s  

not  a decis ion whether  to  prosecute or  not .   That  is  how I  20 

understand i t .  

MS RAMAGAGA :    Okay,  ja ,  so what  you are saying,  because 

I  have got  to  understand you,  i s  that ,  wel l ,  i t  is  a  prosecutor ia l  

power,  but  i t  is  no t  a decis ion-making power.    

ADV CHAUKE :    Yes.  
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MS RAMAGAGA :    Right ,  thank you.   Another  th ing that  I  

would l ike to  ask is  about ,  I  am look ing at  the t ime lapse,  né,  

that  Advocate Noko was appointed in  or  around the  14 t h  o f  

Ju ly 2012,  to  act ,  to  succeed Advocate  …[intervenes] .  

ADV CHAUKE :    The 9 t h .   

MS RAMAGAGA :    Mlotshwa.   Ja ,  okay,  on the 9 t h .   The 

record says the 12 t h .   Thank you for  the cor rect ion.   On the  

9 t h ,  and in  her  ev idence,  when she test i f ied,  she a lso said  

that  af ter ,  or  a round the t ime when the  meet ing was ar ranged,  

né,  that  is  when she became aware of  the Cato  Manor  10 

mat ters,  and tha t  there were about  23 dockets involved 

there in .   I  th ink that  can be found in  paragraphs 39 to 40 of  

her  ev idence.   We wi l l  check that .   But  do you remember that  

as you are s i t t ing there?  

ADV CHAUKE :    I  remember,  my recol lect ion is  that  I  had to 

br ie f  her  before we met  wi th the Judge President  and that  is  

where she would have got  a l l  the background about  the cases 

and what  the case is  a l l  about .   

MS RAMAGAGA :    Wel l ,  I  th ink I  wi l l  take you,  maybe,  wel l ,  

I  do not  have t ime today,  to  the  statement .   I t  does not  20 

suggest  that ,  but  nevertheless,  what  i t  suggests is  that  there  

was a  communicat ion that  you d id correspondingly,  and 

possib ly  even te lephonical ly  to  say you wi l l  be coming fo r  

that ,  and she should accompany you there to make 

ar rangements .   And then she goes on to say,  i t  is  a t  th is  t ime 
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that  i t  came to my at tent ion that  the  Cato Manor  cases,  there 

were about  23 Cato Manor  cases and so for th .    

 Now,  the quest ion that  I  want  to  ask is ,  when a  

person is  to  take over  f rom another  act ing prosecutor ,  in  th is  

case,  when she,  ord inar i ly ,  when she takes over  f rom 

Advocate Mlotshwa,  what  is  the expectat ion and what  is  the  

pract ice in  the Nat ional  Prosecut ion 's  envi ronment ?  I s  there 

supposed to be a  handing over ,  o r  a person just ,  th is  one,  

that  is  the end of  the term,  and the other  one comes in  and 

star ts  st ruggl ing,  f ind ing h is or  her  w ay,  or  what  is  the 10 

posi t ion?  

ADV CHAUKE :    There is  a hand ing over ,  Chai r ,   and my 

understanding on record is  that  Advocate M lotshwa d id a  

handing over  in  respect  of  th is  speci f i c  mat te r  to  br ie f ing 

Advocate Noko.  

MS RAMAGAGA :    And do you know as to whether  the,  post  

the arrangement  of ,  wi th  the Judge President  as to  whether  

there was then constant  communica t ion wi th  Advocate Noko 

about  these mat ters of  the Cato Manor ,  because the KZN 

were involved in  the Cato Manor  cases only .   20 

ADV CHAUKE :    From how I  understand i t ,  the prosecut ion  

team led by Maema would be f rom t ime to t ime,  i f  they were  

to go to KZN,  then they w i l l  communicate wi th her .   That  is  

how I  understood i t .  

MS RAMAGAGA :    So at  the t ime when you were then to ld by  
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a t torney Masana that  you should no longer work on the Cato  

Manor  cases,  Advocate Noko wi l l  then cont inue wi th the job,  

at  the t ime,  was i t  or  was i t  not  necessary fo r  you to do the  

handing over ,  o r  had i t  a l ready been done ? 

ADV CHAUKE :    No,  the handing over  between me and Noko 

happened as at  when the coord inat ion,  to  say I  shou ld stop  

coord inat ing,  because Noko was not  necessar i l y  long,  she 

was new in the d iv is ion ,  so the predicament  that  Advocate  

Mlotshwa had about  the work ing ,  c lose work ing re lat ionship 

wi th the Cato Manor  people,  Noko d id not  have that  same 10 

th ing.   So on the basis of  that ,  we spoke,  and then f rom there,  

she would communicate wi th Advocate Maema,  the team 

leader .   

MS RAMAGAGA :    Okay,  thank you.  

ADV CHAUKE :    Ja.  

ADV NGCUKAITOBI SC :    Thank you,  Madam Ramagaga.  

MS RAMAGAGA :    Thank you.  

ADV NGCUKAITOBI SC :    Thank you,  Madam Ramagaga.   So  

where we were,  we have deal t  wi th  108,  109,  110 ,   111,  I  just  

wanted to ask you  the,  you are now the superv isor  and the  20 

coord inator  of  the prosecut ion team, and there is  a legal  

issue that  the ev idence leaders  w ish  to ra ise .   I  am sure 

they ' l l  ra ise i t  wi th  you extensive ly ,  you can d iscuss i t  wi th  

them.   

ADV CHAUKE :    Ja.  
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ADV NGCUKAITOBI SC :    But  factual ly ,  when the prosecut ion 

team would meet ,  would you at tend,  what  would happen ?  Or  

you would at tend some meet ings and not  a l l ?  

ADV CHAUKE :    I  would at tend some meet ings,  and some 

meet ings I  w i l l  no t  at tend between them and the prosecut ion,  

especia l l y  the meet ings which were in tended to br ie f  the  

NDPP.   I  would a lways be in  at tendance in  those meet ings .    

ADV NGCUKAITOBI SC :    Yes,  so i t  is  per  inv i ta t ion,  or  when 

you have got  something to communicate ?  

ADV CHAUKE :    When I  have got  something to communicate .   10 

Remember ,  they wi l l  say,  th is  i s  where we are,  and  the l i ke,  

and the NDPP needs to be kept  in  the loop,  because i t  is  a  

h igh-prof i le  mat ter ,  she need to,  once she is  being asked by 

the author i t ies,  she should be in  a posi t ion to  expla in 

progress,  to  say th is  i s  what  is  happening wi th th is  mat ter .    

ADV NGCUKAITOBI SC :    Yes,  a l l  r ight ,  thank you.   And then,  

i f  you turn over  the page,  there are fur ther  meet ings that  you 

at tend,  3 May 2012,  17 May 2012,  22 May 2012,  24 May 2012, 

29 May 2012,  11  June 2012,  so c lear ly  May was very busy  

…[intervenes] .  20 

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Up to June.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Because th is  is  the per iod when 

the ind ictment  was being draf ted,  because the draf t  
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ind ictment  was produced on the 12 t h  o f  June.   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes,  and so how would you 

descr ibe what  was going on in  those meet ings ?  

ADV CHAUKE :    No,  I  had …[ indist inct ]  and for  me to  be able 

to  understand what  the case is  a l l  about ,  so that  I  am able  

f rom t ime to t ime to br ie f  the NDPP.  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Because you know the accusat ion,  10 

you have heard  i t ,  is  that  i f  you look at  the number of  

meet ings that  Advocate Chauke at tended,  i t  cont rad icts h is  

c la im that  he was not  involved in  the prosecut ion decis ion -

making,  he was merely coord inat ing .   That  is  real l y  the case 

that  is  being made .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    What  do you say to that ?  

ADV CHAUKE :    No,  i t  is  re lat ive,  Chai r .   You cannot  be a  

coord inator  and then you  are passive,  you s i t  in  your  of f ice,  

you do not  real l y  get  involved in  terms of  log is t ics and 20 

understand what  these guys are going th rough,  and they  are  

l ike in  terms,  as you see,  some i t  is  about  secur i ty ,  some i t  

is  about  the stakeholder  engagement  where they would have 

these d i f ferences wi th the invest iga t ion team or  the IP ID and 

the l ike,  so I  needed to coord ina te and do those k ind of  
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th ings.   And in  some of  the instances,  because of  the h igh -

prof i le  nature of  the cases,  I  would at tend meet ings where  

there would be ,  being br ie fed by the invest igat ion teams and 

the l ike .   

ADV NGCUKAITOBI SC :    Yes,  and you would a lso need to  

know something about  the mer i ts  of  the case.  

ADV CHAUKE :    Of  course,  ja .  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    I  mean,  i f  you are there,  i f  you are a 

coord inator ,  you can not  say,  because I  am a coord inator ,  I  10 

cannot  l i s ten to say,  th is  case is  th is  about ,  and whatever,  

and th is  is  what  we want  to  do,  and th is  i s  the evidence .  

ADV NGCUKAITOBI SC :    You see,  th is  is  where I  want  to  

real ly  get  your  comment  on .   We have a st range scenar io in  

th is  case of  Advocate Batohi  saying the only th ing she ever  

read about  Cato Manor was the report  by Advocate de Kock.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Only th ing she ever  read .   She has 

got  no other  reference point  o ther  than that  report .  

ADV CHAUKE :    Yes.  20 

ADV NGCUKAITOBI SC :    Yet  she has made so many 

s igni f i cant  decis ions of  wi thdrawing a case and 

recommending to the DPP of  KZN that  against  Mr Booysen,  

the case must  be wi thdrawn,  but  the only document  she has 

is  that  inst rument .   Now,  and I  put  to  her  that ,  look,  cont rary  
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to  what  you  have done,  Advocate  Chauke actual ly  has read 

the mater ia l  f rom the dockets,  a l though he is  a coord inator ,  

but  he is  s teeped in  the facts .   He knows what  is  going on in  

the case.    Now that  is  where I  want  you to te l l  us what  you 

actual ly  read coming f rom these dockets .  

ADV CHAUKE :    There is  a l i s t  tha t  I  prepared,  Chai r .   I  am 

not  so sure i f  copies would have been made  …[indist inct ] .    

ADV NGCUKAITOBI SC :    I  thought  i t  had been handed up .   

I t  has not  been .   Al l  r ight  …[ intervenes] .  

ADV CHAUKE :    Not  that  I  am aware,  Chai r .  10 

ADV NGCUKAITOBI SC :    No,  no,  no,  that  is  f ine,  do not  

wor ry .   Perhaps,  Madam Chai r ,  could I  just  ask for  leave ?  I t  

is  p robably a usefu l  index anyway .   I t  is  a  l is t  o f  annexures,  

and then i t  is  documents considered by Advocate Chauke 

before the review,  post  the review,  and then in  re lat ion to the 

racketeer ing,  and then i t  i s  the documents in  re lat ion to  the 

Mdlu l i  mat ter .   Do you have i t  wi th  you ? 

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Oh,  yes,  wonderfu l ,  thank you .   

ADV CHAUKE :    So what  would,  I  have seen,  I  have 20 

…[intervenes] .  

ADV NGCUKAITOBI SC :    So,  what  page are you at ?  

ADV CHAUKE :    I t  is  page 3 of  the document .   

ADV NGCUKAITOBI SC :    Yes,  thank you.  

ADV CHAUKE :    The f i rs t  two pages,  i t  is  a  l i s t  o f  annexures 
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to  the statement ,  to  wi tness statement .  

ADV NGCUKAITOBI SC :    Sor ry,  just  wai t  a  second,  I  th ink 

the Chai r  wants to  …[incomplete] .  

CHAIRPERSON :    Yes,  th is  l i s t  o f  annexures is  jus t  to  help  

us to locate where these documents are .   

ADV CHAUKE :    Yes.  

CHAIRPERSON :    We a l ready have them in th is  bundle ?   

ADV NGCUKAITOBI SC :    Yes,  they  are a l ready there .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes,  they  are a l ready there .  10 

CHAIRPERSON :    Just  to  help us to  locate them .   

ADV NGCUKAITOBI SC :    To locate where they are,  yes ,  

Madam Chair .   And then,  Mr Chauke,  you are where now ?   

ADV CHAUKE :    No,  I  was in  page 3,  where I  sa id the f i rs t  

two pages is  the index to the annexures which are par t  o f  the  

statement .   So the annexures are there in  the statement ,  but  

they have not  been ident i f ied in  i t .   

ADV NGCUKAITOBI SC :    That  is  what  the Chai r  wanted to  

understand.   

ADV CHAUKE :    Yes.  20 

ADV NGCUKAITOBI SC :    My quest ion here is  th is ,  you have 

a scenar io in  which someone in  the posi t ion of  the NDPP says 

to the panel ,  the only th ing I  ever  read about  th is  was the de 

Kock panel ,  and makes sweeping decis ions about  what 

should happen in  the future of  the prosecut ion .   [ Ind is t inct ]… 
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they never  opened the docket  o r  anyth ing  that  is  coming f rom 

the docket .   And that  person  a lso says,  Mr Chauke must  be 

charged because in  h is  ro le as a coord inator  or  convener or  

superv isor ,  he supported the prosecut ion wi thout  ev idence.   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    This is  an ext remely ser ious charge 

made by someone who only read the  de Kock repor t .   Now,  

when you were there at  the t ime,  what  documents  d id you 

yoursel f  personal ly  consider ?  

ADV CHAUKE :    That  is  the one that  I  am saying on page 3  10 

on that  index,  I  have l i s ted them.   

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    Chai r ,  I  can read them quick ly  on the record.  

ADV NGCUKAITOBI SC :    Yes,  p lease.  

ADV CHAUKE :    Because I  would not  even be able  to  br ie f  

J iba about  th is  case i f  a l l  I  do is  to  have documents wi thout  

reading them.   

ADV NGCUKAITOBI SC :    Yes,  yes,  yes.  

ADV CHAUKE :    I t  is  monetary awards …[intervenes] .  

ADV BALOYI -MERE SC :    Before  you proceed,  Advocate  20 

Chauke,  can we g ive Advocate J iba her  t i t le ?  She is  

Advocate J iba,  and the whole day s he is  been refer red to as  

J iba.   

ADV CHAUKE :    I  am sor ry,  I  am sorry .   My apolog ies,  my 

s incere apologies .   My s incere apologies,  Chai r .   
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ADV BALOYI -MERE SC :    Proceed.  

ADV CHAUKE :    I  have l is ted  them under the heading that  

documents considered by Advocate  Chauke in  respect  of  the 

racketeer ing charges.   The f i rs t  one is  monetary awards for  

Booysen and Cato Manor uni t .    

ADV NGCUKAITOBI SC :    Yes.   

ADV CHAUKE :    Wi th the reference on the record,  f i led in  the  

record as B00017 to B0034 .   And then the second one is  High 

Court  appl icat ion by Bongan i  Mkize ,  DC00767,  to  DC0095.  

ADV NGCUKAITOBI SC :    Yes,  and that  inc ludes i t s  10 

annexures,  the whole p leading s and court  o rders .  

ADV CHAUKE :    [ Ind ist inct ]… ja.    

ADV NGCUKAITOBI SC :    Yes,  thank you.  

ADV CHAUKE :    The th i rd one is  meet ing on 9 t h  March 2012 

wi th the DPCI at  NPS head of f ice.   Documents considered,  

emai l  dated 8 March.   This  is  the meet ing that ,  as referred to,  

I  was cal led on the 8 t h ,  and on the 9 t h  there was a meet ing at  

nat ional  o f f ice .   And then the  emai l  that  I  sent  to  J iba,  adding 

the prosecut ion …[intervenes] .  

ADV NGCUKAITOBI SC :    Wel l ,  okay,  i t  is  Advocate J iba .   20 

CHAIRPERSON :    I  am not  sure whether  i t  is  easy when 

people have been work ing together  as co l leagues .  

ADV CHAUKE :    Ja.  

CHAIRPERSON :    For  many years .   

ADV CHAUKE :    Ja.  
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CHAIRPERSON :    You may proceed,  Advocate Chauke .   

ADV CHAUKE :    I  am very sor ry,  I  am very sor ry.  

CHAIRPERSON :    You heard us last  year ,  caut ion ing  

Advocate Batohi .  

ADV CHAUKE :    Indeed,  indeed.  

CHAIRPERSON :    Yes,  so …[ incomplete] .  

ADV CHAUKE :    My apologies.  

CHAIRPERSON :    You can t ry ,  you can t ry .  

ADV CHAUKE :    S tatement  of  S imphiwe …[indist inct ]  

Mathonsi .   10 

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    DC001000 to DC001011 .   

ADV NGCUKAITOBI SC :    Yes,  we looked at  that  s tatement  

extensive ly two days ago .   

ADV CHAUKE :    Ja.   Two days ago,  that  is  the one that  I  

re ferenced.    

ADV NGCUKAITOBI SC :    Yes.   A l l  r ight ,  thank you.   

ADV CHAUKE :    Prosecut ion team br ie f ing of  24 May 2012 .   

Documents  cons idered ,  memorandum dated 23 -12-2012 

which is  on the record as B00459 to B00462 .   The other  one,  20 

I  accompanied the prosecut ion team and the invest igat ion 

team to Melmoth in  respect  of  the B i ye la mat ter .   This is  the  

mat ter  which was in  the f ront  pages of  the newspapers .  

ADV NGCUKAITOBI SC :    Yes.   

ADV CHAUKE :    So I  went  there,  I  accompanied the  
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prosecut ion team and the invest igat ion team when they went  

there to see the fami l ies and the l ike.   And on the same date,  

I  accompanied the prosecut ion team and the invest igat ion 

team to   Esikhawin i  in  respect  of  the Kwazi  Ndlovu mat ter  

which was a lso making h igh waves about  a ch i ld  who was 

k i l led whi le  s leeping,  s leeping wi th,  and watching soccer .    

ADV NGCUKAITOBI SC :    Yes,  and I  mean,  the people that  

have wi thdrawn these cases have not  even been to the  

fami l ies .  

ADV CHAUKE :    I  understand so.  10 

ADV NGCUKAITOBI SC :    Yes.   

ADV CHAUKE :    Yes.   

CHAIRPERSON :    Advocate Ngcukai tobi ,  I  am going to  

request  that  you pause here.  

ADV NGCUKAITOBI SC :    Yes.   

CHAIRPERSON :    We said that  we  wi l l  take adjournments  

af ter  every one and a hal f  hour .   

ADV NGCUKAITOBI SC :    Indeed.  

CHAIRPERSON :    I  th ink we can take a longer break  for  some 

of  you who eat  d inner before 6 o 'c lock,  you can maybe go and 20 

have a snack .   I  th ink 30 minutes w i l l  be appropr ia te.  

ADV NGCUKAITOBI SC :    Thank you.   

CHAIRPERSON :    You remember we said we  wi l l  work unt i l  a  

l i t t le  b i t  la te so that  you can make good progress .   I  th ink i t  

is  opportune,  Advocate Chauke,  to  pause for  30 minutes.  
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ADV CHAUKE :    Thank you,  Chai r .  

CHAIRPERSON :    We have asked that  they boi l  water  for  you 

to have cof fee .   

ADV NGCUKAITOBI SC :    I  am sure  we can do that .  

CHAIRPERSON :    You are  under oa th.   We adjourn.  

ADV CHAUKE :    Thank you.  

ENQUIRY ADJOURNS 

ENQUIRY RESUMES  

CHAIRPERSON :    Good evening.   Good evening ,  Advocate  

Chauke.  10 

ADV CHAUKE :    Good evening,  Chai r .  

CHAIRPERSON :    Advocate Ngcuka i tobi .  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .  

CHAIRPERSON :    I  in terrupted you when you were at . . .   You 

had just  deal t  wi th  the meet ings at  112.   I  cannot  remember  

what  e lse you were deal ing wi th.  

ADV NGCUKAITOBI SC :    Yes,  Madam Chair .   I  was looking 

at  the documents that  the wi tness had regard to.  

CHAIRPERSON :    Oh,  yes.  

ADV NGCUKAITOBI SC :    Yes.   From the note that  was 20 

c i rcu lated before we adjourned.  

CHAIRPERSON :    I t  is  the documents considered by Advocate  

Chauke in  respect  of  the racketeer ing charges.  

ADV NGCUKAITOBI SC :    In  respect  of  racketeer ing,  yes,  

Madam Chair .  
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CHAIRPERSON :    Wi th a v iew to br ie f  the NDPP or . . .  

ADV NGCUKAITOBI SC :    Yes,  wi th  a v iew,  yes,  to  br ie f  the  

NDPP and to p lay  h is coord inat ing ro le.  

CHAIRPERSON :    Yes.   Thank you.  

ADV NGCUKAITOBI SC :    Yes.   Thank you,  Madam Chai r .   Mr 

Chauke,  we are a t  page 4,  just  before the draf t  ind ic tment .   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now,  the draf t  ind ictment  is  

produced somet ime in  June 2012,  correct?  

ADV CHAUKE :    Yes.  10 

ADV NGCUKAITOBI SC :    Yes.   In  fact ,  I  th ink that  i t  was 

c i rcu lated to you on the 12th of  June.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   Now,  at  that  poin t ,  I  mean,  

what  meet ings had you a l ready held and how were you 

fami l ia r  wi th  the case?  

ADV CHAUKE :    I  wi l l  not  remember how many meet ings,  but  

I  would have at tended the meet ings where there  was a  

br ie f ing to the act ing NDPP, I  th ink two meet ings,  and then I  

would have at tended,  as I  ind icated,  the meet ing wi th the 20 

prosecut ion team, even when they had to prepare the br ie f ing  

that  they would do to the NDPP.  

ADV NGCUKAITOBI SC :    Yes.   Wel l ,  accord ing to th is ,  the  

substant ive meet ings you at tended would be on the  3rd of  

May,  17th of  May,  22nd of  May,  24th of  May,  29th of  May.   
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That  is  f ive meet ings.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   And then we know that  the  

draf t  ind ictment  was prepared by Advocate Maema,  Advocate  

Matenjwa,  and the rest  of  the prosecut ion team.  

ADV CHAUKE :    Yes,  yes.  

ADV NGCUKAITOBI SC :    So,  when i t  was c i rcu lated to you,  

what  was the in tent ion?  

ADV CHAUKE :    The in tent ion was for  me to a lso update and 

appra ise the NDPP of  KZN.  10 

ADV NGCUKAITOBI SC :    Yes.   I  mean,  d id you regard  

yoursel f  as being able to  comment  and say,  look,  my v iew is  

that  th is  par t i cu la r  charge should be phrased d i f fe rent ly ,  o r?  

ADV CHAUKE :    No,  there was not  even a necessi ty  for  me 

to comment  then.  

ADV NGCUKAITOBI SC :    Yes,  but  you had to be suf f ic ient ly  

fami l ia r  to  p lay your ro le.   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   A l l  r ight .   So,  we know you 

had that  before i t  was f ina l i sed.   There was an issue taken –  20 

maybe you can help us wi th th is  –  there was an issue taken 

wi th Advocate Maema about  when –  wel l ,  i t  was not  taken 

wi th Advocate Maema,  i t  was taken wi th Mr Mangena about  

Advocate Maema,  which is  at  the t ime at  which the reports 

were prepared by the bal l i s t ics,  because they appeared to be  
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s igned in  September 2012,  but  there a l ready was a draf t  

ind ictment  by the 12th of  June.   And I  could not  work  out  what  

the point  o f  the cr i t ic ism,  whether  the point  o f  the cr i t ic ism 

was that  the prosecutors had decided what  the case is  and 

they were just  l ooking fo r  ev idence to just i f y  i t .   I  mean,  what  

was your sense as a coord inator?  

ADV CHAUKE :    My sense is  that  there is  a  

misunderstanding,  that  the s igning of  the bal l i s t i cs report  

should precede the ind ictment ,  which is  not  accurate,  

because Mangena and the invest igat ion team were  a lways 10 

meet ing wi th the prosecutors and they would have draf ts  of  

what  Mangena says th is  is  what  is  going to happen.   

Remember,  in  most  cases,  in  the major i ty  of  cases,  the  

bal l i s t ics test  resul ts ,  you requi re them when you say you 

want  to  go on t r ia l ,  you prepare for  t r ia l ,  then you get  that .   

But  in  terms of  preparat ion,  you a lway s have the dra f ts  which 

have not  necessar i ly  been s igned.  

ADV NGCUKAITOBI SC :    I  see.   So the s igning in  September  

has noth ing to do wi th when they are actual ly  prepared?  

ADV CHAUKE :     No.  20 

ADV NGCUKAITOBI SC :    Yes.   A l l  r ight .   So that  is  just  a  

basic misunderstanding of  how the cr iminal  p rocess works?  

ADV CHAUKE :    Yes,  precise ly.  

MS RAMAGAGA :    Advocate Chauke,  would you say that  the 

experts,  l ike Mr Mangena,  can a lso be seen as par t  o f  the 
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invest igat ion team?  

ADV CHAUKE :    Yes.  

MS RAMAGAGA :    Yes.   Because when you look at  the  

prosecut ion,  normal ly  they guide even the pol ice o f f icer  on  

which way to go and so for th.  

ADV CHAUKE :    Yes.  

MS RAMAGAGA :    So he would have been a lso par t  o f  the 

invest igat ion?  

ADV CHAUKE :    Yes.   So i f  you say in  instances where Mr  

Mangena and Mr Steyl ,  they would have sat  wi th  the  10 

prosecutors and the prosecut ion team where they were doing 

the br ie f ings showing them in respect  of  th is  document ,  th is  

is  a space and what  have you.   So that  does not  necessar i l y  

mean that  he must  f i rs t  go and draf t  a  statement  and then 

come in and say ,  i t  does not  work that  way.  

MS RAMAGAGA :    Thank you.  

ADV NGCUKAITOBI SC :    So can you repeat  your  answer?  

The quest ion is ,  do you regard the  experts l ike Mr Mangena 

and Mr Steyl  as par t  o f  the invest igat ive team?  

ADV CHAUKE :    Ja.  20 

ADV NGCUKAITOBI SC :    So the  answer is  yes?  

ADV CHAUKE :    Ja.  

ADV NGCUKAITOBI SC :    A l l  r ight .   Thank you.   Now,  i f  you 

turn over  then the  page to page 5,  the more documents there  

that  you had access to and considered.  
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ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    Just  take us there.  

ADV CHAUKE :    The statement  of  Nkosi  Mth iyane Ndlondlo ,  

DC00640 to DC00646.   Statement  of  Colonel  A iyer ,  B00926 

to B00929,  B01266 to B01271.    

ADV NGCUKAITOBI SC :    Yes.   I f  you can stop here,  there  

was a lso another  issue taken about  the statement  of  Colone l  

A iyer  that  was produced on the 31st  of  August  2012.   So the  

suggest ion was,  wel l ,  how could th is  statement  be taken in to  

account  because the ind ictment  was served,  the racketeer ing 10 

ind ictment  was served on the 17th  of  August  2012.   Do you 

remember that?  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   And I  th ink i t  was Mr  

Mangena,  sorry,  Mr Maema was chal lenged wi th th is  and then 

he says,  wel l ,  but  the in format ion was taken before a l though 

the statement  was s igned la ter .  

ADV CHAUKE :    Certa in ly .   You would say that  the other  

statement  i s  4 August ,  the other  statement  is  31 August .   

ADV NGCUKAITOBI SC :    Yes.  20 

ADV CHAUKE :    Ja.  

ADV NGCUKAITOBI SC :    Okay.  

CHAIRPERSON :    But  does i t  not  happen in  a cr iminal  t r ia l  or  

in  a  cr iminal  case where charges are preferred  against  

someone and the t r ia l  commences yet  the invest igat ion  
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cont inues?  

ADV CHAUKE :    Indeed,  Chai rperson.  

CHAIRPERSON :    In  other  words,  the invest igat ion never 

ends.  

ADV CHAUKE :    No.  

CHAIRPERSON :    Unt i l  the Judge says,  th is  i s  the  

pronouncement .  

ADV CHAUKE :    Or unt i l  i f  on the par t  o f  the state we say we 

have c losed the case fo r  the state.  

CHAIRPERSON :    Yes,  indeed.  10 

ADV CHAUKE :    Yes.  

CHAIRPERSON :    So you can come up wi th statements even 

when the t r ia l  has begun,  cor rect?  

ADV CHAUKE :    Yes.    

ADV NGCUKAITOBI SC :    Yes.   Does i t  rea l l y  s top when the  

state has c losed i ts  case?  I  thought  even when you l is ten to  

the vers ion of  the other  s ide and there are th ings to be 

fo l lowed up,  you are st i l l  ent i t led to fo l low those up.  

ADV CHAUKE :    No,  no.   I  am ta lk ing now in terms of  the  

invest igat ion lead ing to the t r ia l .   20 

ADV NGCUKAITOBI SC :    Oh,  I  see.  

ADV CHAUKE :    A t  that  s tage.   Because the determinat ion 

you can only make i t  a f ter  when there is  ev idence f rom the 

defence and then that  wi l l  ca l l  for  you to respond.   Then you 

wi l l  go and invest igate those aspects that  you th ink needs to  
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be done.  

ADV NGCUKAITOBI SC :    Okay.   And then the statement  by  

Commissioner Brown.   

ADV CHAUKE :    S tatement  by Commissioner Brown,  DC 

00945 to DC 00992.   DC 00998 to DC 00999.   And then 

statement  by Dan ikas,  c ross bundle ,  which is  in  f i le  1 -454 to  

472.  

ADV NGCUKAITOBI SC :    Tel l  me,  I  mean,  what  was your –  

th is  s tatement  became a subject  of  a  major  cont roversy.   But ,  

you know,  when the wi tness f ina l l y  test i f ied,  noth ing  10 

meaningfu l  was put  to  h im.   What  was the issue f rom your 

understanding at  the t ime about  Mr  Danikas? 

ADV CHAUKE :    The s ignature.  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    Yes.   Which was i r re levant  in  any case,  

whether  the s ignature was there or  not .   But  the in format ion  

about  what  is  i t  that  was being conta ined in  the sta tement ,  

that  is  what  served before Advocate J i ba.  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    Yes.    20 

ADV NGCUKAITOBI SC :    But ,  I  mean,  what  was the  

prosecut ion team's st rategy around th is  issue?  

ADV CHAUKE :    The st rategy,  as I  understood i t  then,  was 

they a lways –  because of  Danikas having ra ised the issue of  

secur i t y  and a l l  sor ts  of  th ings,  they said they were not  going  
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to  ident i f y  h im as the wi tness in  the case because that  

rendered h im suscept ib le to  secur i t y  threats that  he has 

a lways been shar ing wi th the prosecut ion team.  That  is  how 

I  understood i t .  

ADV NGCUKAITOBI SC :    You know,  the odd th ing about  th is  

compla int  that  Danikas '  ident i ty  was not  d isc losed is  that  i f  

you look at  another  wi tness,  Mr Mathonsi ,  whose statement  

is  refer red to at  page 4 of  your  l i s t ,  i tem 2,  you know,  i t  is  

common cause he was murdered.   

ADV CHAUKE :    Yes,  yes.  10 

ADV NGCUKAITOBI SC :    And i f  you a lso look at  page 5,  Mr  

Bhekinkosi  Ndlondo,  whose statement  i s  refer red to  as the  

f i rs t  i tem,  i t  is  a lso common cause he was murdered.   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    You know.   And so i t  makes one 

wonder why Major  General  Booysen  was so in terested in  the  

inc lus ion of  Mr Danikas in  the l i s t  o f  wi tnesses when everyone 

knows that  wi tnesses were k i l led .  

ADV CHAUKE :    Ja,  the  th ing,  as I  understand i t ,  which is  

natura l ,  is  once the prosecutor  decides th is  wi tness is  in  20 

danger,  to  ident i fy  h im to the defence wi thout  just  g iv ing a  

statement  and redact ing h is name and address is  precise ly 

for  that  purpose.   And that  is  the provis ion which is  in  the  

Cr iminal  Procedure Act .   .  

ADV NGCUKAITOBI SC :    Yes.   And then the next  i tem is  the  
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prosecut ion memorandum.  

ADV CHAUKE :    Which is  at  B00993 to B01027.   In  bal l is t i c  

reports of  Capta in Mangena,  i t  is  2A1 to 2A338 of  Capta in  

Mangena 's statement .  

ADV NGCUKAITOBI SC :    Why have you not  inc luded the  

bal l i s t ics of …  

ADV CHAUKE :    Mr Steyl?  

ADV NGCUKAITOBI SC :    …Mr Steyl?  

ADV CHAUKE :    A t  the t ime when I  considered these ones 

because these to me were the ones that  I  was submit t ing  10 

when we were defending the review appl icat ion.  

ADV NGCUKAITOBI SC :    Yes.   In  fact ,  my jun ior  corrects  

me that  the reports by Mr Steyl  were par t  o f  the annexures in  

the Mkhize appl icat ion.   

ADV CHAUKE :    In  the Mkhize appl icat ion,  yes.  

ADV NGCUKAITOBI SC :    Yes.   Which actual ly  covers what  

I  was asking you about .   Yes ,  now,  these documents,  I  mean,  

they are obviously taken f rom var ious par ts of  the dockets,  

but  they are the key.   Wel l ,  are they the key in  racketeer ing?  

ADV CHAUKE :    That  is  what  I  am indicat ing.   That  is  why 20 

even the name there on top,  I  am naming the message,  the  

heading,  the document ,  because that  was taken in  respect  of  

the racketeer ing charges.   

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    Because th is  is  when we had to de fend the  



26 MARCH 2026 –  DAY 44 

Page 157  o f  208  

rev iew appl icat ion  for  a cer t i f icate to  be set  as ide.  

ADV NGCUKAITOBI SC :    Yes.   Now,  I  mean,  I  understand 

there are two stages to i t .   The one is  what  the t ime a decis ion  

is  taken to ind ict .    

ADV CHAUKE :    Ja.  

ADV NGCUKAITOBI SC :    So that  i s  a l l  o f  the  th ings you were  

looking at  in  May and in  June where  there is  a draf t  ind ictment  

r ight  up to the 17th.   Then the ind ictment  is  then prepared 

and served.   Now,  when was the  review brought  by Major  

General  Booysen? 10 

ADV CHAUKE :    You can just  help  me wi th the date .   I  just  

do not  necessar i l y  have the date .  

ADV NGCUKAITOBI SC :    I  th ink i t  was brought  the fo l lowing 

year in  Apr i l  2013.   I  th ink we wi l l  f ind i t  now.  

MS RAMAGAGA :    Is  i t  not  May 2013?  

ADV NGCUKAITOBI SC :    I t  could be,  Madam Ramagaga.  

ADV CHAUKE :    Somewhere dur ing the star t  o f  the year 2013.    

ADV NGCUKAITOBI SC :    Turns out  my memory is  not  that  

bad.   13th Apr i l  2013.   [Laughter ]  

ADV CHAUKE :    Thank you,  Chai r .  20 

MS RAMAGAGA :    [ ind ist inct ]…  

ADV NGCUKAITOBI SC :    Yes.   [Laughter ]   Yes,  I  apologise,  

Madam Ramagaga,  on the Olympics of  memory.   Yes,  so i t  i s  

brought  in  Apr i l  2013,  but  I  understood that  pr ior  to  th is  being  

brought  there was in  fact  a  request  for  fur ther  par t i cu lars.  
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ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Can you remember that?  

ADV CHAUKE :    I t  was when the case was t ransfer red f rom 

the Regional  Court  that  was going to be t ransferred to the  

High Court .  

CHAIRPERSON :    Yes.  

ADV CHAUKE :    I  th ink when i t  made the appearance,  they 

f i led the request  for  fur ther  par t icu lars,  which the prosecut ion  

team was responding to the defence and back and for th.   

Then af te r  the prosecut ion team,  as I  understand i t ,  had 10 

submit ted the fur ther  par t i cu lars,  that  i s  when the accused 

through Mr Booysen and lodged the  review appl icat ion.  

ADV NGCUKAITOBI SC :    Yes,  and the response Mr Maema 

spoke about ,  I  th ink the document  we have,  i t  is  somewhere  

about  200 pages long.   A l l  o f  the fu r ther  par t i cu la rs.  

ADV CHAUKE :    Yes,  where he was deal ing wi th the  fur ther  

par t icu lars that  were f i led.  

ADV NGCUKAITOBI SC :    And then the review was then 

brought .  

ADV CHAUKE :    Yes.  20 

ADV NGCUKAITOBI SC :    Now,  you remember  that  one of  the  

issues that  are taken,  we have now covered what  you were 

looking at  pr ior  to  the inst i tu t ion unt i l  August  2013,  sorry,  

2012.   Then the review is  brought  in  Apr i l  2013.   You have to  

assemble together  and defend i t .   Now,  the charges against  
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you here or  the issues to be invest igated as per  the terms of  

reference a lso cr i t ic ise you fo r  the ro le you p layed in  

defending the review appl icat ion.   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    How do you defend yoursel f  there?  

ADV CHAUKE :    The act ing NDPP had taken a decis ion that  

the appl icat ion for  rev iew,  even on the advice  of  the  

prosecut ion team who fe l t  s t rongly that  there was a case,  that  

is  what  happened.   The defence of  that  rev iew would never 

have been undertaken i f  the act ing NDPP  then would have 10 

decided otherwise .  

ADV NGCUKAITOBI SC :    Yes.   So the decis ion to oppose 

was taken by the act ing NDPP.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   Wel l ,  you know that  we 

looked at  the Advocate Maema's  delegat ion of  author i t y ,  

which ent rusts h im wi th the author i t y  to  oppose not  only  

rev iews but  appeals and a lso inst i tu te rev iews and appeals.   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    So he had author i t y  to  do i t .  20 

ADV CHAUKE :    Yes.   Wel l ,  the appl icat ion,  the not ice of  

mot ion was against  the NDPP.  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    So even i f  Maema had the delegat ion to  

oppose,  obviously i t  would have been wi th the  concurrence 
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o f  the respondent  who was the NDPP.   

ADV NGCUKAITOBI SC :    Yes.   Your point  i s  that  the decis ion  

is  taken not  by you but  by the NDPP.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And then what  ro le  are you 

assigned there?  

ADV CHAUKE :    The coord inat ion.   She has to prepare  

af f idavi ts .   She has to f i le  the opposing af f idavi t .   And I  got  

in to that  and I  advised ,  l ia is ing wi th Laurence Hodes wi th a l l  

the documents  as I  l i s ted them here,  that  which I  had to  10 

consider ,  got  them f rom the prosecut ion team, gave them to  

Advocates Laurence Hodes SC and Advocate Manaka.   They 

draf ted the draf t .   I  shared the  draf t  wi th  the  NDPP,  

correct ions here and there,  and then take i t  back and for th.   I  

set t led i t  on her  behal f  and then sent  i t  to  her  and then she 

s igned.    

ADV NGCUKAITOBI SC :    Yes.   I  mean,  i t  comes back to the 

point  I  asked ear l ier .   I  mean,  what  exact ly  is  Advocate Batohi  

expect ing would happen?  There is  a b ig case launched and 

i t  is  against  the NDPP.   But  there are many cases aga inst  the  20 

NPA.   So she has to rat ional ise her  t ime.   So i t  is  e i ther  she 

at tends to th is  case ind iv idual ly  o r  she assigns a person that  

she t rusts to  look af ter  i t .   In  th is  case,  she asks you.   

ADV CHAUKE :    Indeed.   

ADV NGCUKAITOBI SC :    And what  are you expected to do?   
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Just  say no.  

ADV CHAUKE :    The expectat ion  wi th the narrat ive,  as I  

understood i t ,  i t  looks l ike as i f  when Advocate J iba in  her  

capaci ty  of  NDPP would have delegated people,  those were 

seen to be state capture and what  have you.   But  when the  

others would do exact ly  the same th ing to delegate,  i t  is  very  

normal ,  inc luding hersel f ,  Advocate  Shami la Batohi .  

ADV NGCUKAITOBI SC :    So what  at taches to th is  c r i t ic ism 

is  th is  not ion tha t ,  wel l ,  the af f idavi t  conta ined fa lsehood,  

mendaci ty ,  e t  cetera,  and you are par t  and parcel  o f  that .   We 10 

have looked at  that .   We have shown that  actual ly  the  

foundat ion to th is  ent i re  th ing was a f lawed foundat ion.  

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Yes.   Now,  before the review,  there  

were cer ta in other ,  I  would say,  inc identa l  decis ions that  you 

were involved in .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    Now,  there are two that  I  am 

interested in .   The one is  the cent ra l isat ion.   You remember 

the whole issue that ,  you know,  why is  Advocate  Chauke  20 

s igning cent ra l i sat ion?   And now the reason why 

cent ra l i sat ion became important  here is  because these Cato  

Manor  pol ice fo l lowed a man of  one of  the Ndimande brothers  

to  Rustenburg,  and they k i l led h im in  h is  f la t .   And the  

quest ion had to be made by the DPP of  North West ,  Mr Smi t ,  
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to  prosecute or  no t  to  prosecute.   He issued a nol le  prosequi ,  

a f ter  which i t  was rescinded,  that  nol le  prosequi .   But  then 

there was a request  that  a l l  o f  th is  must  go to KZN,  which is  

where we see your s ignature there.   But  can you just  expla in  

yoursel f  there?  

ADV CHAUKE :    Inadvertent ly ,  as i t  were,  I  should not  have 

s igned the appl icat ion for  cent ra l isat ion to Johannesburg,  

us ing the head of  Johannesburg,  because that  was supposed 

to be done in  the  name and d i rect ion of  the DPP KZN.   And 

once that  mistake was real ised,  that  was the way you are  10 

ta lk ing about  rest r ic t ion and whatever,  to  correct  what  was 

supposed to be wrong.   And I  accepted that  one made an 

omission there.   I t  was not  supposed to be made by me,  

because those tha t  were in  respect  of  my ju r isd ict ion,  the one 

which was in  Don Park and Germiston and the l i ke,  they were 

st i l l  not  added there.   And I  was not  going to  have to consent  

to  them, because I  was going to consent  in  respect  of  those 

for  them to be cent ra l ised in  KZN as wel l .  

ADV NGCUKAITOBI SC :    Yes,  but  can you g ive just  a  

narrat ive of  what  actual ly  happened?  So th is  who le th ing  20 

happens af te r  the  17th of  August  2012.  

ADV CHAUKE :    So Advocate Maema has prepared th is  d raf t  

request  and asked me to s ign i t .   Now when I  s igned them, I  

th ink Advocate Mosing or  Advocate Smit  p icked up that  the  

le t terhead is  coming f rom Johannesburg,  not  necessar i ly  f rom 
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KZN.   And that  i s  how Advocate Maema went  back to  cor rect  

i t .  

ADV NGCUKAITOBI SC :    The reason for  that  is  because at  

the t ime,  Advocate Maema,  accord ing to h im,  is  work ing in  

your  of f ice.  

ADV CHAUKE :    He was s i t t ing in  my of f ice ,  ja .  

ADV NGCUKAITOBI SC :    You were g iv ing h im space.   And 

then what  they do is  they use your le t terhead to type…  

ADV CHAUKE :    To send out  correspondences and the l ike,  

which in  th is  instance of  cent ra l isat ion,  they could not .   10 

Because in  te rms of  submit t ing a memorandum or  something 

that  the NDPP wanted,  i t  was no issue.   I  could send i t  under 

my le t terhead because i t  was of  no consequence.   But  th is  

one,  which in  terms of  s tatute and lack of  jur isd ict ion,  i t  had 

to be done under the le t terhead of  the DPP KZN.  

ADV NGCUKAITOBI SC :    Yes.   Now,  there was some issue 

ra ised wi th the Advocate . . . [ in te rvenes]  

MS RAMAGAGA :    Before we get  there,  I  am sorry to  do th is  

once you have begun to ask your quest ion.   But  I  jus t  want  to  

c la r i fy ,  Advocate Chauke,  on th is  i ssue of  cent ra l i sat ion.   You 20 

are speaking about  two documents ,  the one that  had been 

drawn on the le t terhead of  Gauteng South and then the  

subsequent  one that  was then drawn f rom the KZN.   What  you 

should in form us about  is  as to  on  which appl icat ion of  the  

two,  on which app l icat ion d id the NDPP act?  On the st rength  
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o f  which one?  

ADV CHAUKE :    I  th ink she acted on the st rength of  the  

corrected one.  

MS RAMAGAGA :    Thank you,  

ADV NGCUKAITOBI SC :    Yes.   Thank you very much.   So 

there was an issue ra ised by the  evidence leaders around 

what  i s  the s ign i f icance of  the s ignature appear ing in  a  

document .   Are you tak ing ownership of  i t?   Are you not  tak ing  

ownership of  i t ,  e t  cetera?  That  was asked in  re lat ion to Mr 

Maema,  who says,  l is ten,  I  d raf ted the document ,  bu t  I  have 10 

no access to the NDPP.  The person who has access to the 

NDPP is Mr Chauke.   And so I  am draf t ing i t  in  h is  name,  and 

I  am expect ing  h im to send i t  on my behal f .   And then they 

look at  the memorandum.   They say,  wel l ,  the memorandum 

does not  say i t  is  being sent  on behal f  o f  Mr Maema by Mr 

Chauke.   I  just  want  you to take us  through how actual ly  you 

worked wi th th is  p rosecut ion team.  

ADV CHAUKE :    Look,  le t  me g ive  you an example.   They 

prepared a presentat ion,  and the presentat ion must  be sent  

to  the NDPP in a meet ing that  we wi l l  would have arranged,  20 

as I  ind icated.   They wi l l  g ive me that  presentat ion.   They wi l l  

type a le t te r  under my le t te rhead,  and then I  wi l l  send the 

presentat ion to the NDPP.  A l l  r ight ,  i n  terms of  the decis ions  

as i t  were ,  once they would have made that  decis ion,  the  

natura l  th ing  was,  i t  is  supposed that  i f  i t  is  a  recommendat ion  
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about  the decis ion to prosecute,  the le t te rhead that  was 

supposed to be used,  the le t te rhead of  the DPP KZN,  which  

you would have not iced when Maema test i f ied that  he asked 

me to PP for  Advocate Noko.   So that  i s  the d i f fe rence.   But  

most  of  the presentat ions,  the meet ings that  I  re fer red to  

here,  a l l  those presentat ions,  I  sent  them f rom my of f ice  

le t terhead,  because i t  had noth ing to do wi th recommending 

a prosecut ion or  not .   I t  was in format ion that  had to be  

conveyed to the NDPP.  

ADV NGCUKAITOBI SC :    Yes.   I  suppose there  was an 10 

e lement  of  t rust  as wel l ,  that  no one would abuse a le t terhead 

of  the DPP South Gauteng.  

ADV CHAUKE :    No,  no,  of  course.   These are seasoned 

prosecutors,  especia l l y  Maema.   Maybe I  had th is  advantage 

that  when I  was a  senior  s tate Advocate  in  the DPP's of f ice,  

we were together  as senior  s tate Advocates in  that  o f f ice.  

ADV NGCUKAITOBI SC :    Yes.   So when he puts something 

in  f ront  of  you and he says,  Mr Chauke,  we have decided as 

the prosecut ion team to send th is  to  Advocate J iba ,  i t  is  not  

l ike you s i t  down and you say,  no,  I  am quest ion ing you.   You 20 

s ign i t .   You t rust  them.  

ADV CHAUKE :    No,  no,  real l y .   As col leagues,  you star t  f rom 

the quest ion of  he lp ing each other ,  you cannot  second guess 

each other .   

ADV NGCUKAITOBI SC :    Yes.  
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ADV CHAUKE :    I f  we were to do that ,  the work st rength is  

going to suf fe r .  

ADV NGCUKAITOBI SC :    Yes.   And s imi lar ly ,  when th is  e rror  

was made,  i t  is  not  as i f  i t  is  an er ror  that  is  p icked up by a  

st ranger.   I t  is  p icked up ins ide the team and i t  is  in te rnal ly  

corrected.  

ADV CHAUKE :    Precise ly.   

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    And that  er ror ,  the decis ion maker  d id not  

take issue about  i t .   She understood then that  there was error .   10 

The NDPP who replaced them, Mr N xasana,  d id not  th ink you 

have to make a meal  out  of  i t .   Equal ly ,  the Advocate Sean 

Abrams d id not  take issue about  i t  e i ther .  

ADV NGCUKAITOBI SC :    Yes.   I  mean,  I  th ink there is  a  

d i f ference in  somebody p ick ing up la ter  that  you made a  

mistake and you p ick ing up that  you have made a mistake and 

then correct ing i t  on your own.   Because i t  i s  a l l  showing that  

everyone is  act ing in  good fa i th .   

ADV CHAUKE :    Of  course.  

ADV NGCUKAITOBI SC :    Yes.  20 

CHAIRPERSON :    Bear ing in  mind that  a l l  these issues we 

are ta lk ing about ,  insofar  as the Cato Manor  mat ter  i s  

concerned,  we are deal ing wi th the POCA racketeer ing  

provis ions.  

ADV CHAUKE :    Indeed,  Chai r .  
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CHAIRPERSON :    Even i f  you s igned and you d id not  p ick up 

the er ror ,  why then does i t  seem to be an e levat ion  of  form 

over substance?  Am I  r ight  in  th ink ing that  way?  

ADV CHAUKE :    Yes,  indeed.   That  i s  why I  am t ry ing to  

expla in to  say,  look,  there were th ree NDPPs.   And then 10 

years la ter ,  another  NDPP says,  no ,  look,  th is  i s  something ,  

i t  is  done wi th mal ice ,  i t  is  done wi th  a l l  sor ts  of  th ings,  which  

is  just  unfor tunate.  

CHAIRPERSON :    Because what  t roubles me,  Advocate 

Chauke,  is  that  th is  case has become such a b ig case.   And 10 

yet  the te rms of  reference should be guid ing us.   You expla in  

in  your  af f idavi t  f rom paragraph 6 ,  and you deal  w i th  th is  

cr i t i ca l  aspect  of  the te rms of  reference,  a decis ion.    

ADV CHAUKE :    Yes.  

CHAIRPERSON :    I f  we f ind ,  and I  need to be helped there,  

i f  we f ind  that  the terms of  reference,  insofar  as the Cato 

Manor  mat ter  is  concerned,  paragraph 3,  the ent i re  of  

paragraph 3,  none of  those th ings refer  to  the suppor t ing,  the  

recommendat ions a l legedly made by you,  the defending of  

the review appl icat ion,  the  appeal ing against  the decis ion of  20 

Govern J ,  and any at tempt  to  re ins tate those charges.   I f  we 

f ind that  those th ings,  g iven the fact  that  these are 

racketeer ing issues wi th in  the context  of  POCA, does th is  not  

fa l l  on the wayside?  

ADV CHAUKE :    Indeed,  Chai r .  
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CHAIRPERSON :    I f  we f ind that  these th ings do not  

const i tu te a dec is ion,  a prosecutor ia l  decis ion,  because 

nei ther  you nor  Advocate Maema or  h is  team could make such 

a decis ion,  but  only the NDPP.  So i f  we f ind that  these 

a l leged conducts on your par t  do not  const i tu te a decis ion,  

what  then remains?  

ADV CHAUKE :    What  remains is  that  there  is  no basis for  

the charges as they stood,  or  the a l legat ions as they stand 

now.  

CHAIRPERSON :    Because the case has proceeded on the  10 

premise,  as I  understand i t ,  that  there was no decis ion,  and I  

s tand to be corrected,  Advocate Ngcukai tobi .   But  then your  

case went  fur ther  to  gather  ev ident ia l  mater ia l  to  prove that ,  

in  fact ,  there was evidence that  just i f ied the inst i tu t ion of  the  

racketeer ing charges.   Is  my understanding cor rect?  

ADV CHAUKE :    Indeed,  Chai r .   My understanding,  your  

understanding is  exact ly  as I  understand i t ,  that  i f  there is  

indeed evidence that  there is  a case that  has been commit ted,  

that  should be the  end of  the mat ter .  

CHAIRPERSON :    So the point  is ,  there is  no decis ion that  20 

you have taken,  accord ing to you?  

ADV CHAUKE :    Yes.  

CHAIRPERSON :    And i f  there is  no decis ion,  do we even 

consider  the evident ia l  mater ia l?  

ADV CHAUKE :    No,  no.   To the extent  that  I  accept  and I  
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know that  I  supported that  decis ion,  as i t  were,  in  terms of  

me having to  send the documents and then prepare these 

documents to  Advocate J iba  and whatever.   I  am saying,  s t i l l ,  

that  does not  make me a decis ion maker.  

CHAIRPERSON :    Yes.   That  is  what  I  am t ry ing to probe wi th  

you.   But  I  am say ing,  once you have crossed that  hurd le,  the  

f i rs t  hurd le of  determin ing whether  these th ings that  the te rms 

of  reference speak about  do not  const i tu te a prosecutor ia l  

decis ion in  the context  of  racketeer ing  charges,  in  terms of  

POCA, then what  remains of  the se c la ims against  you?  10 

ADV CHAUKE :    They have got  no  mer i t .   And that  i s  why,  as 

advised,  that  one had to make that  point  in  the opening 

statement ,  that  you are charg ing a  person who d id not  make 

any decis ion.  

CHAIRPERSON :    What  then remains is ,  even i f  we assume 

in the favour o f  the NPA that  you par t ic ipated in  a 

prosecutor ia l  dec is ion,  that  is ,  having crossed that  f i rs t  

hurd le,  the a l legat ion that  there was no evidence is  f lawed.  

ADV CHAUKE :    I t  is  f lawed.   I t  is  wi thout  mer i t .  

CHAIRPERSON :    Yes.   Because what  we have been about  20 

was to gather  in fo rmat ion that  says,  here is  the evidence that  

just i f ied the inst i tu t ion of  the racketeer ing charges.  

ADV CHAUKE :    Yes.  

CHAIRPERSON :    Is  my understand ing correct?  

ADV CHAUKE :    That  is  very cor rect ,  Chai r .  



26 MARCH 2026 –  DAY 44 

Page 170  o f  208  

CHAIRPERSON :    Advocate Ngcuka i tobi ,  are you help ing me 

to understand how?  

ADV NGCUKAITOBI SC :    Yes,  yes.  

CHAIRPERSON :    Because th is  has been,  I  thought  that  we 

have so much in  f ront  of  us,  and I  am not  sure what  we are 

now pursuing.   I  thought  that  we should real l y  focus on the 

terms of  reference.  

ADV NGCUKAITOBI SC :    Yes,  Madam Chair ,  you are correct .   

There is  just  one issue that  my jun ior  wanted to br ing to my 

at tent ion to conclude that  par t  about  the cent ra l isat ion.   I t  is  10 

the document  at  B01254.    

ADV CHAUKE :    B?  

ADV NGCUKAITOBI SC :    A t  B5.  

CHAIRPERSON :    Is  i t  in  the l i s t  tha t  you have just  submit ted  

to us?  

ADV NGCUKAITOBI SC :    No,  apparent ly  not ,  Madam Chair .  

CHAIRPERSON :    Should i t  be inc luded?  

ADV NGCUKAITOBI SC :    Yes,  I  th ink we should inc lude i t .  

CHAIRPERSON :    Before post - rev iew per iod?  

ADV NGCUKAITOBI SC :    Before the,  yes,  i t  is  27th August .   20 

Yes,  i t  wi l l  be before the review per iod ,  yes.   I t  is  B01254.  

ADV CHAUKE :    I  have i t ,  Chai r .   I t  is  the one that  is  

addressed to f rom Advocate  Mosing  to Advocate  J iba.  

ADV NGCUKAITOBI SC :    Yes,  i t  is  re levant  in  the context  of  

the answer you gave,  which was the actual  decis ion maker  
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who was Advocate  J iba.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    He is  the person who was decid ing  

on cent ra l i sat ion.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    What  was going on between the  

DPPs was which route ,  you know,  i t  should take?  Not  that  

the DPP wi l l  decide,  but  which channel  wi l l  be fo l lowed?  Is  

i t  the channel  of  Johannesburg or  the channel  of  KZN?  

ADV CHAUKE :    Ja,  ja ,  the issue that  is  being taken is  a  10 

consent  of  the DPP of  i ts  jur isd ict ion is  requi red.  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    I f  I  am not  the DPP of  KZN,  I  cannot  issue a 

consent  in  respect  of . . .   

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    Ja,  so i f  the of fences were commit ted in  

Johannesburg and they needed to  be t r ied in  KZN,  I  needed 

to issue my consent ,  which must  go  to the NDPP for  the NDPP 

to issue the cent ra l isat ion.  

ADV NGCUKAITOBI SC :    Yes.  20 

ADV CHAUKE :    So that  i s  what  is  being made.   I  cannot  s ign  

a consent  to  say I  consent  as the DPP of  KZN that  the of fence 

commit ted in  KZN should be done in  North West  and v ice  

versa.  

ADV NGCUKAITOBI SC :    Yes,  but  the point  we are making 



26 MARCH 2026 –  DAY 44 

Page 172  o f  208  

though is  a s l ight ly  d i f fe rent  one,  which is  the decis ion maker 

d id not  make an issue of  the er ror  that  had been commit ted  

in  the previous document .  

ADV CHAUKE :    Exact ly .  

ADV NGCUKAITOBI SC :    And th is  is  what  is  here.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    That  is  where he says,  Advocate  

Mosing says:  

“The di rect ive in  respect  of  the above 

ment ioned provis ions have a l ready been 10 

approved and s igned by you in  the above 

mat ter  in  respect  of  the of fences commit ted  

wi th in the area of  jur isd ict ion of  the DPP 

North West .   However,  the appl icat ion was 

er roneously submit ted under cover of  a  

le t ter  f rom the DPP South Gauteng ins ide of  

DPP KZN and your request  has now been 

submit ted under cover of  the at tached le t te r  

f rom the DPP KZN dated 20 August  2012 .   I t  

is  requested that  the act ing NDPP issue a  20 

new cent ra l isat ion d i rect ive as per  the  

at tached draf t .   I t  is  notable that  the  consent  

f rom Advocate Smit  SC is  d i rected to the  

DPP KZN.   The facts are otherwise  

unchanged. ”  
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ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    So when you p icked up the error  

in ternal ly  and you asked the decis ion maker,  here  i t  is ,  no 

one said,  Mr Chauke,  go to a d isc ip l inary hear ing over  th is .   

I t  is  now coming now here that  you should be d isc ip l ined over  

th is .  

ADV CHAUKE :    Ja,  that  i s  why I  am saying that  other  than 

that  Advocate J iba would have accepted that  correct ion.   The 

others who fo l lowed her  as wel l  d id  not  th ink that  there is  

anyth ing untoward about  that .  10 

ADV NGCUKAITOBI SC :    A l l  r ight ,  can I  ask you,  sorry,  

f in ish.  

ADV CHAUKE :    But  s i t t ing where I  am s i t t ing now and the  

narrat ive l i ke ind icated,  you would have seen once we come 

into some,  when we go some of  the opin ions,  you see there  

is  a speci f ic  opin ion that  i s  a source of  th is  state capture  

th ings other  than the other  opin ion s.   And then again,  that  is  

where l ies the problem.  

ADV NGCUKAITOBI SC :    Wel l ,  I  mean,  there is  one opin ion  

that  ta lks about  state capture.   I t  is  f rom Advocate Hu l ley .   20 

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Yes.   But  s tate capture has become 

i r re levant ,  Mr Chauke,  because I  asked the NDPP, do you 

have evidence of  s tate capture?  She said no.   So le t  us fo rget  

about  state capture.   I t  is  i r re levant .  
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ADV CHAUKE :    I  understand,  Chai r ,  but  unfor tunate ly I  am 

s i t t ing here because of  s tate capture.  

ADV NGCUKAITOBI SC :    No,  bu t  i t  is  i r re levant .   There is  

no  point  in  you repeat ing state capture.   Because the  person 

who brought  the  charges,  I  conf ronted her ,  she said no 

evidence of  s tate  capture.   So whatever opin ions f rom Mr  

Hul ley  are i r re levant .  

ADV CHAUKE :    I  take the point ,  I  take i t ,  Counsel .  

ADV NGCUKAITOBI SC :    Okay,  so no state capture again.   

[Laughter ]  10 

MS RAMAGAGA :    Thank you,  Advocate Ngcukai tobi ,  thank 

you.   I  have been resist ing the temptat ion.   In  every sentence 

that  comes I  see I  hope I  am not  go ing to [ ind ist inct ]…  

ADV CHAUKE :    Sor ry,  Chai r ,  I  accept .   I  understood.   I  take  

the point .  

ADV NGCUKAITOBI SC :    Now,  can I  ask you to take your  

terms of  reference again?  Let  us just  do th is  exerc ise.  

CHAIRPERSON :    And now that  you were going there where  

I  [ ind ist inct ] ,  Counsel ,  now that  we are going there,  there is  

a,  the catch -a l l  c lause there in  3.1,  I  do not  know what  you 20 

understand that  to  mean.   3 .1 of  the terms of  reference.   I  

mean I  am sure counsel  wi l l  take you th rough that  so  that  you 

can help me.   We deal t  wi th  th is  aspect  when Advocate Batohi  

test i f ied.   But  i t  was le f t  no wiser .   So perhaps we wi l l  

understand bet te r  f rom you  and fu r ther  wi tnesses wi l l  come 
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and test i fy .   What  i f  you understand 3.1 to  mean?  

ADV NGCUKAITOBI SC :    So i f  you have. . .   Is  i t  easier  to  get  

a hard copy?  

ADV CHAUKE :    Yes,  I  actual ly  had i t .   I  do not  know why.   I  

th ink I  just  misplaced i t .   3 .1,  Chai r .  

CHAIRPERSON :    You can look a t  the hard copy f rom our 

researcher.  

ADV NGCUKAITOBI SC :    So i t  is  on page 3 of  the terms of  

reference and the  sentence star ts  wi th :  

“The f i tness of  Advocate Chauke to hold  10 

of f ice as a prosecutor  in  the prosecutor ia l  

serv ices,  in  par t i cu la r  in  the  capaci ty  as a  

d i rector  of  publ ic  prosecut ions,  insofar  as i t  

re la tes:  

3.1  His  d i rect  or  ind i rect  conduct  of  

Advocate Chauke re lat ing to h is  f i tness 

and propr ie ty to  hold of f ice based on 

in format ion inc lud ing but  not  l imi ted to  

mat ters re lated  to the fo l lowing 

a l legat ions…”    20 

So I  th ink the quest ion is  what  do you understand the d i rect  

or  ind i rect  conduct  re lat ing to your f i tness to hold of f ice?  

ADV CHAUKE :    The conduct  whether  I  d id  i t  d i rect ly  o r  

ind i rect ly  in  support ing or  otherwise recommending the  

issuing of  the racketeer ing cer t i f ica tes.  
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ADV NGCUKAITOBI SC :    Can I  ask you a d i f fe rent  quest ion?  

ADV CHAUKE :    Ja.  

ADV NGCUKAITOBI SC :    What  is  d i rect  conduct  as fa r  as 

you understand i t?  

ADV CHAUKE :    Di rect  conduct ,  maybe le t  me put  i t  th is  way.   

I  say physica l l y  that  here is  my v iew,  my recommendat ion that  

th is  should happen.   The other  one is  that  which  wi l l  be 

in fer red to say in  fact  he d id not  do  i t  d i rect ly .   I t  was done,  

he used someone to convey th is  par t i cu lar  message.   I  am 

t ry ing to s impl i fy  i t  in  that  sense.  10 

ADV NGCUKAITOBI SC :    But  that  is  a lso st i l l  d i rect  conduct .  

ADV CHAUKE :    Ja.  

ADV NGCUKAITOBI SC :    Both of  those are d i rect  conduct .  

ADV CHAUKE :    I  t ry  to  make sense and understand what  i s  

being conveyed.  

ADV NGCUKAITOBI SC :    And then what  i s  ind i rect  conduct?  

ADV CHAUKE :    I  rea l ly  f ind d i f f icu l t  to  expla in what  ind i rect  

conduct  is .   Except  that  as I  say,  le t  us take the facts  of  Cato  

Manor  in  respect  of  Mr Booysen that  says he is  no t  on the  

scene but  is  ab le to  dr ive and d i rect  what  should be 20 

happening at  the scene.  

ADV NGCUKAITOBI SC :    But  that  is  s t i l l  d i rect  conduct ,  he  

is  g iv ing the inst ruct ions.  

ADV CHAUKE :    In  that  sense,  Chai r ,  I  rea l l y  do not  have the  

descr ip t ion of  ind i rect .   I t  is  in tended to convey an ins inuat ion 
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o f  mala f ide .  

ADV NGCUKAITOBI SC :    No,  but  i t  is  conduct ,  i t  is  not  

mot ive.   Because the law usual ly  recognises e i ther  conduct  

or  an omission.   But  conduct  is  conduct .   And omission is  

where there is  no conduct  but  you should have acted but  you 

fa i led to act  and that  i s  where you have omi t ted.   And there  

is  l iab i l i ty  at tach ing to conduct  and l iab i l i t y  at taching to  

omission.   Where  there  is  a legal  duty to  act  and you fa i l  to  

act .   What  is  unclear  in  law is  what  can ind i rect  conduct  be?  

ADV CHAUKE :    Real ly ,  my unders tanding there was that  the  10 

d i rect  and ind i rec t  amount  to  one and the same th ing .   But  I  

am t ry ing to understand and descr ibe i t  posi t i ve ly as opposed 

to negat ive ly.  

ADV NGCUKAITOBI SC :    No,  but  what  is  the posi t i ve  

descr ip t ion?  

ADV CHAUKE :    That  the d i rect  and ind i rect  means one and 

the same th ing.   

ADV NGCUKAITOBI SC :    Yes,  a l l  r ight .   But  I  mean,  your  

statement  says these charges are vague and embarrassing.  

ADV CHAUKE :    Indeed,  that  i s  what  I  was t ry ing  to ind icate  20 

in  my opening.  

ADV NGCUKAITOBI SC :    Embarrassing par t  s imply means 

you do not  understand what  they mean and therefore you 

cannot  respond to  them  

ADV CHAUKE :    Indeed.  
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ADV NGCUKAITOBI SC :    Yes.  

MS RAMAGAGA :    So you understand the d i f ference now?  

ADV CHAUKE :    No,  I  understand the d i f ference.   That  is  why,  

Chai r ,  I  was ind icat ing that  to  me i t  would have been one and 

the same th ing.   But  absent  an exp lanat ion about  i t ,  I  accept  

i t  and on the advice which I  accept .    

MS RAMAGAGA :    You a l ign yoursel f .  

ADV CHAUKE :    Ja.  

MS RAMAGAGA :    Yes.   Thank you.  

ADV NGCUKAITOBI SC :    A l l  r ight .   Thank you.   And then,  10 

based on in format ion,  and then there is  another  ambigui ty ,  

which is  inc luding  but  not  l imi ted.   Do you understand what  

that  means?  Because i f  you are go ing to go to  a hear ing,  you 

need to know the scope of  what  is  a l leged against  you.   

Where does i t  s ta r t?   Where does i t  s top?  Now,  a phrase l i ke  

inc luding but  not  l imi ted seems to imply unl imi ted l iab i l i ty  in  

t ime and in  scope.  

ADV CHAUKE :    I f  I  am s i t t ing here  and somebody out  there 

th inks that  I  must  go and say something about  Chauke 15 

years or  20 years ago,  i t  should come to th is  fo rum.   I  do not  20 

say mischief .   That  is  how I  see that  th is  is  co ined,  to  be able 

to  open the wider  net .   What  in  cr iminal  prosecut ion,  we th row 

the book at  the accused.  

ADV NGCUKAITOBI SC :    Yes and does that  exp la in why 

throughout  up unt i l  now,  we st i l l  do  not  know the fu l l  scope?  



26 MARCH 2026 –  DAY 44 

Page 179  o f  208  

Because somet imes you have s igned a prosecut ion .   You 

forced someone to s ign a prosecut ion  memoranda.   

Somet imes you fo rced someone to s ign a docket .   And then 

somet imes the problem is  the cent ra l i sat ion.   You just  never  

know because these charges are a moving ta rget .  

ADV CHAUKE :    A t  t imes,  the descr ip t ion of  when you say 

you are arranging wi th the JP which court ,  that  i s  a  

prosecutor ia l  decis ion.   You are decid ing to prosecute when 

you arrange a court .  

ADV NGCUKAITOBI SC :    And then they keep quest ion ing  10 

you about  exceeding your jur isd ic t ion,  but  i t  is  no t  in  the  

charges.   Because they have done th is  unl imi ted scope.  

ADV CHAUKE :    You understand,  as I  understood i t ,  that  is  

why there was an at tempt  to  say that  the terms of  re ference 

must  be amended to be  in  l ine wi th what  is  now being 

presented.  

ADV NGCUKAITOBI SC :    Wel l ,  a f ter  cross -examinat ion.  

ADV CHAUKE :    Precise ly.   Which is  very convenient .  

CHAIRPERSON :    I f  you look at  –  we deal t  wi th  th is  dur ing 

the evidence- in-chief  o f  Advocate Batohi .   Because we real ly  20 

wanted to understand what  th is  par t  o f  the terms of  re ference 

means.   I  am look ing at  the t ranscr ip t  here ,  where Advocate  

Batohi  sa id the fo l lowing.   And you may comment  i f  you wish.    

“Chairperson,  i f  I  may at  th is  poin t  expla in  

that  paragraph 62.3 refers to  tak ing a  
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prosecutor ia l  decis ion,  whether  to  prosecute  

or  not .   My evidence wi l l  inc lude the  fact  that  

a prosecutor ia l  decis ion is  not  one that  i s  

l imi ted to whether  to  prosecute or  not . ”    

Your comment?  

ADV CHAUKE :    Precise ly,  that  is  the point  that  I  was t ry ing 

to make.   I t  i s  opening a  wider  net  so that  i f  you cannot  get  

th is ,  you should be in  a posi t ion to re ly  on th is .   Because 

once you say you are ta lk ing about  organised cr ime,  

racketeer ing charges,  that  word ing is  actual ly  saying you can 10 

a lso br ing any other  th ing that  does not  re late to  what  i s  in  

here.   And that  i s  why there is  an issue of  ju r isd ict ion when 

in  fact  that  i s  not  even an issue.   But  as I  understood i t ,  the  

f i rs t  f ive or  s ix  days of  the test imony was about  ju r isd ict ion.  

CHAIRPERSON :    Yes,  but  the poin t  is  that  th is  answer does 

not  seem to address the fact  that  we are deal ing wi th 

racketeer ing charges here.  

ADV CHAUKE :    Indeed.  

CHAIRPERSON :    I t  seems to be answer ing just  a  genera l  

quest ion in  a c r im inal  case.   Am I  cor rect?  20 

ADV CHAUKE :    You are indeed cor rect ,  Chai r .  

CHAIRPERSON :    Fur ther ,  we referred to Advocate Mlotswa’s 

point  in  h is  af f idavi t  that  he d id not  want  to  s ign the  

ind ictment  because he had not  been provided wi th the  memo 

and the dockets.  
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ADV CHAUKE :    Yes.  

CHAIRPERSON :    And Advocate Batohi  says:  

“P rec ise ly,  Chai rperson. ”  

Then I  asked:  

“Yes,  but  that  begs the quest ion ,  does tha t  

impact  on the terms of  reference in  re lat ion  

to Advocate Chauke 's d i rect  or  ind i rec t  

a l leged,  ind i rect  conduct? ”  

And she answers :  

“Chairperson,  i f  you go to the terms o f  10 

reference,  th is  aspect  of  the evidence wi l l  

re la te speci f ica l l y  to ,  and le t  me,  i f  I  may 

expla in something.   I  know I  have been 

asked to keep i t  shor t ,  and I  rea l ly  do,  but  I  

want  to  t ry  to  help,  I  want  the Panel  to  

understand the c i rcumstances.   So these 

terms of  reference were drawn up.   I t  

appears that  i t  was taken pr imar i l y  f rom my 

le t ter  that  I  sent  to  the President  

recommending an enqui ry to  be he ld.   The 20 

terms of  reference were not  d iscussed wi th  

the NPA,  but  i t  was taken f rom there. ”    

So we st i l l  do not  get  an answer as to what  th is  par t  o f  the  

terms of  reference real ly  means.   And when you go back to  

the quest ion of  a  decis ion,  p rosecutor ia l  decis ion,  I  s t i l l  bat t le  
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to  understand what  th is  aspect  covers  and i t  seems just  to  be 

a wide c lause,  and we have not  been presented wi th  

evidence,  at  least  so far ,  that  seems to support  th is  a l legat ion  

under the POCA provis ions.   

ADV CHAUKE :    Indeed,  i t  is  unfor tunate,  Chai r ,  that  is  what  

i t  is .   But  i f  one looks at  how we understood the process that  

led to the draf t ing  of  th is ,  i t  is  conf i rmed on record tha t  i t  was 

draf ted af te r  the opin ion which i t  was making reference to.   I  

am no longer going to use that  word.   [Laughter ]   So in  that  

opin ion,  there is  conf i rmat ion that  these terms of  re ference 10 

were set t led by an Advocate  Hul ley  on behal f  o f  the NPA.  

CHAIRPERSON :    Yes.  

ADV CHAUKE :    So my understand ing is  to  t ry  and w iden the 

net ,  that  i f  we do not  get  you here,  we must  get  you here.  

CHAIRPERSON :    Yes,  I  see Advocate Ngcukai tobi  t r ied a lso  

to assist  there.    

“Can I  a lso assis t  you?  The charge i t se l f  

l im i ts  the factual  basis to  the f ina l i sat ion of  

the answer ing af f idavi t .   I t  does not  inc lude 

any other  th ing. ”  20 

Advocate Batohi :  

“ I f  I  may on that  point  say that  these 

charges,  i f  you want  to  ca l l  them charges,  

for  want  of  a  bet ter  word,  s tates at  3 .1 ( tha t  

I  have refer red to ) ,  h is  d i rect  or  ind i rec t  
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conduct  should be d i rect  or  ind i rec t  conduct  

of  Advocate Chauke re lat ing to h is  f i tness 

and propr ie ty to  hold of f ice based on 

in format ion,  inc luding but  not  l imi ted to  

mat ters re lated to  the fo l lowing a l legat ions.   

And my point  i s  that  in  as  much as th is  

at tempt  to  set  ou t  or  do set  out  conduct  o f  

Advocate Chauke in  th is  context ,  i t  is  not  

l imi ted to th is . ”  

So I  s t i l l  do not  know what  th is  par t  o f  the te rms of  reference 10 

means because we have to make an assessment  based on 

th is  aspect  of  the charge as wel l .   And probably the evidence 

leaders wi l l  assis t  us when they ca l l  any other  wi tnesses ,  i f  

there is  ev idence to support  these very a l legat ions in  the  

terms of  reference.   Anyth ing e lse  that  fo l lows under 3.1,  

those speci f i c  aspects have been addressed.   But  i t  is  th is  

k ind of  a  casual  c lause in  3.1 that  I  s t ruggle wi th.   Hence the  

quest ions to Advocate Batohi ,  but  I  s t i l l  f ind i t  d i f f icu l t  to  

understand.   Advocate Ngcukai tob i ,  maybe you would 

understand i t  bet ter .  20 

ADV CHAUKE :    A l l  I  can say,  Cha i r ,  is  that  I  unders tand and 

I  look fo rward to the evidence leaders tak ing issue wi th me 

about  that .  

CHAIRPERSON :    Yes,  Counsel ,  is  your  understanding maybe 

bet te r  than my understanding?  I  s t ruggle wi th th is  concept .  
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ADV NGCUKAITOBI SC :    Madam Chai r ,  t he only th ing I  was 

going to suggest  i s  the actual  cross -examinat ion on th is  point  

is  i l luminat ing.   I  had not  actual ly  real i sed that  i t  is  as usefu l  

as i t  is .   [Laughter ]   Now,  because what . . .  Let  me jus t  go to,  

I  th ink i t  is  day 14 ,  yes,  at  page 48.  

CHAIRPERSON :    The 8th of  December,  2025.  

ADV NGCUKAITOBI SC :    Yes,  Madam Chair ,  yes,  day 14.   I f  

we go to the bot tom of  that  page,  i t  is  l ine 20.   I  asked 

Advocate Batohi :  

“Wel l ,  th is  i s  what  I  am debat ing wi th you,  10 

Advocate Batohi .  What  is  the  ind i rect  

conduct  that  is  re ferenced? ”    

That  was the quest ion.   She then says :  

“So  I  need to th ink about  a l l  o f  the evidence 

that  I  have provided thus fa r . ”  

So I  then cont inue.    

“But  I  am asking you,  I  am put t ing to  you that  

the charge 3.1.1.3,  you are saying the  

answer to  me,  no,  no,  no,  look at  the  ind i rect  

ev idence.   And I  am asking you,  what  is  the  20 

ind i rect  ev idence? ”  

She then says :  

“Wi th al l  due respect ,  I  d id  not  say look a t  

the ind i rect  ev idence.   What  I  sa id  is  that  I  

was reading out  the chapeau  ( tha t  is  the  
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in t roduct ion)  and I  sa id i t  s tates inc luding  

but  not  l imi ted to mat ters re lat ing to the  

fo l lowing a l legat ions.   My point  being not  

about  ind i rect  conduct ,  but  about  the fact  

that  the a l legat ions are not  l imi ted  to what  

is  set  out  in  3.1.1  unt i l  3 .1.5.   That  was the  

point . ”  

Then I  say:  

“Now,  what  are the other  a l legat ions that  a re  

not  inc luded?  What  do we not  have? ”  10 

Then she says :  

“Wel l ,  fo r  example,  the a l legat ions re lat ing  

to the s igning o f  the Advocate Chauke 's  

request  for  Advocate Mlotswa to s ign the  

ind ictment . ”  

I  sa id :  

“No,  p lease. ”  

Then she says :  

“That  should have been inc luded here. ”  

I  sa id :  20 

“P lease Advocate  Batohi ,  we are at  3 .1.1.3.   

At  the stage a t  which Major  Genera l  

Booysen is  in  cour t ,  the NDPP is  f i l ing an 

answer ing af f idavi t .   The charge te l ls  us tha t  

i ts  scope is  the  f ina l i sat ion of  the  answer ing  



26 MARCH 2026 –  DAY 44 

Page 186  o f  208  

a f f idavi t .   You are resist ing my submission  

to you that  the scope is  l imi ted.   You are  

saying i t  is  unl imi ted.   I  am asking you,  what  

are the other  facts that  support  the  defence 

of  that  rev iew app l icat ion? ”  

And then she says :  

“ I  do not  know i f  there are any other  facts. ”  

So where  we ended the d iscussion  is  when she said  she just  

d id not  know hersel f .   So I  do not  th ink anyone wi l l  ever  know.   

And because the f i rs t  wi tness of  the  evidence leaders is  Major  10 

General  Booysen ,  I  do not  th ink she wi l l  educate us more 

about  the te rms o f  reference.  

MS RAMAGAGA :    May I  just  come in here ,  Advocate?  

Advocate Chauke,  much as at  the end they have that  catch -

a l l  phrase where i t  is  c lear  that  the l is t  i s  not  c losed,  but  i f  

we are to focus on the reason fo r  Advocate Mlotswa’s  re fusal  

to  s ign  the document ,  i t  is  qui te  c lear  and i t  i s  a  c losed l i s t .   

And i t  says :  

“Advocate Mlotswa refused to s ign the le t te r  

in  the absence of  only two or  e i ther  of  the  20 

two. ”  

And that  is  e i ther  the prosecut ion memorandum or  the or ig inal  

case docket .   So as far  as that  requi rement  of  the s igning or  

the reasons for  not  s ign ing,  we have a c lear  and c losed 

answer.   I t  is  not  an open -ended answer that  we get .   Are we 
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in  agreement  about  th is?  

ADV CHAUKE :    Yes,  I  accept .  

INTERPRETER :   A l l  r ight .   Thanks.   Yes.   Right .  

ADV NGCUKAITOBI SC :    Thank you.   I f  we then proceed 

f rom there,  3.1.1 ta lks about :  

“The inst i tu t ion of  the racketeer ing charges 

in  terms of  sect ion 2 (4)  of  POCA against  

Major  General  Booysen and members of  the  

Cato Manor  Uni t  and the defence of  those 

act ions in  subsequent  rev iew proceedings 10 

brought  by Major  General  Booysen to have 

the racketeer ing cer t i f icates set  as ide. ”    

Now,  the inst i tu t ion of  the racketeer ing charges,  whose 

decis ion is  that?  

ADV CHAUKE :    I t  is  the NDPP.  

ADV NGCUKAITOBI SC :    Now and then the defence of  those 

act ions,  I  presume th is  means the  review in  Court .   Whose 

decis ion was that?  

ADV CHAUKE :    The NDPP.  

ADV NGCUKAITOBI SC :    Yes.   Now,  then they t ry  and set  20 

th is  out .   3 .1.1.1 :  

“Supported a decis ion to  prosecute the  

accused,  notwi ths tanding that  there  was no 

evidence just i fy ing the decis ion  and i t  

sought  to  improper ly  have the act ing  
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Di rector  of  Publ ic  Prosecut ions to s ign the  

case docket  and or  prosecut ion  

memorandum deta i l ing the a l leged evidence 

impl icat ing the  accused on which the  

decis ion to induct  had to be made. ”    

So i f  we look at  the f i rs t  one,  the evidence of  Mr Maema is  

that  he is  the one who recommended the decis ion.   And in  

fact ,  i t  goes fur ther .   He says i t  is  not  Advocate Chauke.   And 

you know,  the in terest ing th ing is  that  he is  never  cross -

examined on tha t  point .   What  is  your  test imony on th is  10 

support ing a decis ion?  

ADV CHAUKE :    L ike Advocate Maema indicated,  I  would in  

the coord inat ing ro le be able to  understand th is  i s  the case 

a l l  about .  

ADV NGCUKAITOBI SC :    No,  no,  no,  Mr Chauke ,  what  is  

your  ev idence on whether  you supported the decis ion or  not  

in  the l ight  of  the evidence of  Mr Maema?  

ADV CHAUKE :    I  d id  not .   The person who supported is  

Advocate Maema on behal f  o f  the prosecut ion team.  

ADV NGCUKAITOBI SC :    Yes.   Now,  then there is  another  20 

issue here.   You sought  improper ly  to  have,  that  is  Mr 

Mlotswa,  s ign case documents.   Did  th is  happen?  

ADV CHAUKE :    No.  

ADV NGCUKAITOBI SC :    Then there is  another  th ing here  

that  you sought  improper ly  to  have Mr Mlotswa to  s ign a 
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prosecut ion memorandum.  Did th is  happen?  

ADV CHAUKE :    No.  

ADV NGCUKAITOBI SC :    You know,  the oddi ty  about  th is  is  

that  Mr Mlotswa 's  emai l  says he never got  the prosecut ion  

memorandum.  Now you have a charge that  says you t r ied to  

force h im to s ign i t .  

ADV CHAUKE :    Remember,  the d iscussion between me and 

Mlotswa is  about  h im s igning the ind ictment ,  not  what  is  being  

set  out  in  i t .  

ADV NGCUKAITOBI SC :    Yes,  but  I  am saying that  he said  10 

he d id not  have i t .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    The charge is  that  he said he must  

s ign i t .  

ADV CHAUKE :    Ja.  

ADV NGCUKAITOBI SC :    But  how does he s ign a document  

that  he does not  have?  

ADV CHAUKE :    Precise ly.  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    Because in  te rms of  that  emai l ,  he was 20 

request ing me that  I  must  provide h im wi th a prosecut ion  

memorandum.  

ADV NGCUKAITOBI SC :    Then you are being charged fo r  

saying he must  s ign i t .  

ADV CHAUKE :    He must  s ign the prosecut ion memorandum.  
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ADV NGCUKAITOBI SC :    Now,  they t r ied to change th is  

through the evidence of  Advocate Batohi .   They said you t r ied  

to say he must  s ign an ind ictment .  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    But  then i t  fe l l  apar t  when 

Advocate Mtsweni  wi thdrew the quest ion.  

ADV CHAUKE :    Yes.   That  is  the test imony of  Advocate  

Maema.    

ADV NGCUKAITOBI SC :    Yes.   Now,  then 3.1.1.2 :  

“You recommended to the then -act ing  10 

Nat ional  Di rector  of  Publ ic  Prost i tu t ions,  

Advocate J iba,  the appl icat ion for  i ssuing a  

racketeer ing author isat ion in  terms o f  

sect ion 2(4) ,  whereas there was no evidence 

just i f y ing the inst i tu t ion of  racketeer ing  

charges. ”    

Now,  what  is  your  ev idence in  th is?  Again,  in  the l ight  of  

what  Advocate Maema said.  

ADV CHAUKE :    The prosecut ion  team recommended the  

appl icat ion,  and I  for warded that  recommendat ion to the. . .  20 

ADV NGCUKAITOBI SC :    You know,  the st range th ing  is  that  

Advocate Maema said that  and was not  cross -examined on 

th is .  

ADV CHAUKE :    Yes.   

ADV NGCUKAITOBI SC :    Now,  then there is  th is  th ing about  



26 MARCH 2026 –  DAY 44 

Page 191  o f  208  

no evidence just i fy ing the inst i tu t ion.   I  mean,  is  there any 

person who is  reasonable in  the i r  head who can say,  af ter  

having l i s tened to  the three months of  ev idence,  that  there is  

no evidence fo r  the just i f icat ion of  the prosecut ion? 

ADV CHAUKE :    Chai r ,  what  I  could read f rom th is  is  that  the  

people,  especia l l y  Advocate Batoh i  and others,  they d id not  

necessar i ly  read the actual  ev idence.   They re l ied  on what  

somebody would have to ld them, because i f  they themselves 

had taken the t ime to go through the statements  or  the 

dockets ,  even one or  two dockets ,  they would have real ised 10 

that  th is  asser t ion  does not  necessar i l y  s tand the scrut iny o f  

just i f i cat ion.  

ADV NGCUKAITOBI SC :    So there  is  no reasonable  person 

who can say there is  no evidence?  

ADV CHAUKE :    No.   Not  at  a l l .  

ADV NGCUKAITOBI SC :    Because we are to ld that  Mr Major  

General  Booysen is  coming to g ive  evidence,  apparent ly  fo r  

e ight  days.   Now,  what  is  the re levance of  a wi tness who is  

an accused in  a decis ion,  making a  prosecut ion  decis ion?  

ADV CHAUKE :    I  am surpr ised tha t  the major i t y  of  the NPA 20 

prosecutors,  most  of  them, they are  asking to say,  what  is  i t  

that  the NPA goes out  of  i ts  way to defend an accused 

person?  

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    I t  is  real l y  the prosecutors,  most  of  the 
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people who understand what  we do as prosecutors,  they are 

surpr ised,  what  is  i t  that  is  in  th is  so -cal led Cato Manor case 

that  the NPA goes out  to  defend an accused person?  

ADV NGCUKAITOBI SC :    Yes,  but  is  not  i t  something beyond 

that?  The NPA re l ies on i ts  case,  on a person who is  an  

accused,  who was an accused.  

ADV CHAUKE :    Precise ly.   As i f  i t  was going to say,  you 

charged me cor rect ly ,  p lease prosecute me.  

ADV NGCUKAITOBI SC :    Yes.   But  i f  you were to make a  

decis ion to charge a person,  I  do not  understand,  would you 10 

go and ask them, are you gui l ty  or  innocent?  

ADV CHAUKE :    This is  what  the NDPP has done.  

ADV NGCUKAITOBI SC :    Yes.   You see,  because that  i s  

what  I  rea l l y  jus t  s t ruggle to  understand,  is  that  i f  every  

potent ia l  cr iminal  in  th is  count ry was asked by the NPA,  go 

to an enqui ry and say you are not  gui l ty ,  where would the 

NPA be?  

ADV CHAUKE :    Worse st i l l ,  i t  is  how many cases are we 

charg ing people and then they go to  court ,  they get  acqui t ted  

or  they go to court  on review,  they succeed ?  Why have those 20 

not  been compla ined of  and then enqui r ies in  respect  of  those 

prosecutors or  DPPs inst i tu ted?  There is  something,  in  th is  

one,  there is  something more than what  i s  being presented 

here.  

CHAIRPERSON :    But  i f  that  happens,  that  wi l l  have a ch i l l ing  
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e f fect  on the prosecutor ia l  d iscret ion.  

ADV CHAUKE :    Indeed.   And prosecutors,  some of  them are  

even af ra id to  make decis ions now,  against  the background 

of  what  is  happening.   I t  looks l i ke when you make a decis ion 

that  is  not  in  accord wi th the current  leadership,  then you are 

l ike ly to  go through a miscon duct .   And i t  is  problemat ic  

because that  is  no longer  prosecutors exerc is ing  

prosecutor ia l  decis ion wi thout  fear ,  fear  or  pre judice.  

CHAIRPERSON :    A t  least  here,  you have to ld us,  and we are  

yet  to  hear fur ther  ev idence,  you have to ld us that  you d id 10 

not  make any prosecutor ia l  decis ion.  

ADV CHAUKE :    Indeed.  

CHAIRPERSON :    And Advocate Maema's  evidence 

corroborates that .   Am I  cor rect?  

ADV CHAUKE :    Indeed.  

ADV NGCUKAITOBI SC :    Thank you Madam Chai r .  

MS RAMAGAGA :    Ja ,  we are ta lk ing about  the prosecut ion 

responsib i l i t ies and obl igat ions.   Now Advocate Ngcukai tobi  

to ld  us that  a DPP has a duty to  prosecute i f  there is  a pr ima 

fac ie  case and i f  there is  no compel l ing reason fo r  a refusal  20 

to prosecute.   Now,  th is  duty,  i s  i t  correct  to  say that  duty  

a lso l ies wi th the NDPP?  

ADV CHAUKE :    P recise ly.   And the scale is  even h igher than 

when you refer  to  an ord inary prosecutor .  

MS RAMAGAGA :    Now,  looking at  the facts and the evidence 
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that  i s  before th is  Panel  thus fa r ,  would you say that  there is  

pr ima fac ie  a  case on which these cases compla ined of  

should  have been prosecuted?  And I  am asking  th is  in  

par t icu lar  wi th  reference to the Booysen 's case.  

ADV CHAUKE :    There is  overwhe lming pr ima fac ie  a  case 

against  General  Booysen and members of  the Cato Manor .  

MS RAMAGAGA :    Advocate Chauke,  you are teaching me 

something,  overwhelming.   [Laughter ]   Okay,  for  the purposes 

of  th is  enqui ry,  maybe one should adopt  that .   Now,  i f  there  

is  overwhelming pr ima fac ie ,  or  rather  le t  us drop that  10 

overwhelming out  of  the engagement .   I f  there is  pr ima fac ie  

a  case or  pr ima fac ie  ev idence,  would i t  be proper  for  the  

NPA,  and when I  am ta lk ing about  the NPA I  am ta lk ing about  

the ent i re  prosecut ion,  be at  a  provinc ia l  level  o r  what ,  would  

i t  be proper then not  to  prosecute the case i f  there is  pr ima 

fac ie  a  case?  

ADV CHAUKE :    No,  i t  is  very improper.   I t  is  not  in  the  

in terest  of  just ice .   Once you get  to  a  pr ima fac ie  a  case,  i t  

says you should prosecute.   Unless i f  ev idence,  when you 

have made that  decis ion,  comes to  the fore,  that  ind icates  20 

that  your  pr ima fac ie  a  case is  no  longer susta inab le.   That  

is  why you have to reconsider  dec is ions as and when you 

proceed.  

MS RAMAGAGA :    But  in  her  case,  she actual ly  expla ined 

that  unless there are compel l ing reasons for  refusal  to  
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prosecute,  and I  remember ta lk ing about  in  cases l i ke where  

maybe the parent  has. . .  

ADV CHAUKE :    Accident .  

MS RAMAGAGA :    …an accident .  

ADV CHAUKE :    A  parent  who has run over  a ch i ld  wi thout  –  

when revers ing a car .  

MS RAMAGAGA :    Those are examples that  she gave.   But  

in  th is  case that  we are now ta lk ing about ,  especia l ly  wi th  

regard to the Booysen 's case,  a re there any compel l ing 

reasons that  you are aware of  that  have been advanced for  10 

the decis ion of  the NDPP to then wi thdraw the charges 

against  the General  Booysen and four  co -accused? 

ADV CHAUKE :    I  am not  aware of  any.   In  fact ,  I  have not  

seen even on record where General  Booysen has made 

wr i t ten representat ions to the NDPP for  her  to  consider  th is  

mat ter .  

MS RAMAGAGA :    Who bears the honours to  show that  there  

are compel l ing reasons fo r  th is  posi t ion to be taken,  a 

posi t ion to wi thdraw or  not  to  proceed wi th the mat ter?  

ADV CHAUKE :    The accused persons ' ,  through  20 

representat ions.  

MS RAMAGAGA :    Thank you,  s i r .   Thank you.  

ADV NGCUKAITOBI SC :    Thank you,  Madam Ramagaga.   

Now,  so we have deal t  wi th  3.1.1,  3 .1.1.2.   3 .1.1.3 ,  now,  i t  is  

ta lk ing about :  
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“You sought  to  defend the inst i tu t ion in  the  

review proceedings brought  by Major  

General  Booysen. ”    

Now who took the  decis ion to defend the case?  

ADV CHAUKE :    The act ing NDPP,  Advocate J iba.  

ADV NGCUKAITOBI SC :    Yes.   And then:  

“You f ina l i sed the  answer ing af f idavi t  o f  the  

then act ing Nat ional  Di rector  of  Publ ic  

Prosecut ion in  the Booysen  review 

proceedings in  opposing the  review 10 

appl icat ion,  notwi thstanding that  there was 

no evidence jus t i fy ing the inst i tu t ion of  

racketeer ing charges against  the accused. ”    

Now,  the case here seems to be that  you defended the 

decis ion by assist ing the NDPP to prepare an answer ing 

af f idavi t .   Can you just  expla in that?  

ADV CHAUKE :    The counsel  appointed in  the mat ter  i s  

Advocate Hodes SC and Advocate  Manaka.   They prepared 

the opposi t ion  to the appl icat ion,  d iscussed i t  and showed i t  

to  J iba.   J iba says no,  f ina l i se i t  wi th  the legal  team for  us to  20 

be able to  say th is .   And I  get  in to  the n ick of  th ings.   I  s i t  

wi th  the counsel .   They send me,  I  send my comments and 

then I  send i t  to  Advocate J iba.   I  say I  am sat is f ied.   This i s  

what  i s  coming f rom counsel  and i t  is  in  accord wi th what  has 

been presented to you for  the decis ion that  you have made,  
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which is  now being chal lenged.   And she was happy.   She 

s igned the. . .  

ADV NGCUKAITOBI SC :    You know,  the problem is ,  you see, 

whenever  you see something  cal led  misconduct ,  i t  is  usual ly  

deviat ion f rom expected standard or  expected conduct .   What  

I  cannot  work out  here is  what  were you expected to do?  

There is  a case brought  against  the NDPP.   The person c i ted  

nominal ly  is  the NDPP.  She then says,  Mr Chauke ,  p lease 

assist  me to draf t  the appl icat ion,  I  mean to draf t  the 

answer ing af f idav i t ,  which you then do wi th the Advocates on 10 

the br ie f .   What  on ear th are they saying you shou ld have 

done? 

ADV CHAUKE :    I t  is  because i t  is  J iba.   You should not  have 

done i t .  

ADV NGCUKAITOBI SC :    No,  but  I  am saying f rom your  

perspect ive,  what  were you expected to do?  What  is  the 

expected conduct  when your boss says,  help me to draf t  an  

answer ing af f idav i t?  

ADV CHAUKE :    I  must  refuse and say no,  I  cannot  do i t .  

ADV NGCUKAITOBI SC :    But  I  mean,  i s  that  a  sensib le  20 

th ing?  

ADV CHAUKE :    Of  course,  i t  is  nonsensica l  to  say  th is .   

There is  no just i f icat ion fo r  that  and I  cannot .   I t  is  a  

co l league,  my superv isor ,  she is  asking fo r  assistance,  which 

is  lawfu l  and then wi th in my work envi ronment  and then how 
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do you do that?   

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    I  can te l l  you now that  even in  the past  seven 

years that  Advocate  Shami la Batohi  has been here,  she has 

never f ina l i sed the af f idavi ts  and a l l  those th ings by  hersel f  

wi thout  anyone assist ing her .   I t  just  does not  work that  way.  

ADV NGCUKAITOBI SC :    Yes.   And then the only way then 

to just i f y  th is  charge is  th is  catch a l l ,  no evidence.   But  as  

soon as you cross that  l ine,  that  is  the end of  th is  charge.   

ADV CHAUKE :    Indeed.  10 

ADV NGCUKAITOBI SC :    Yes.  

MS RAMAGAGA :    Advocate,  s t i l l  on th is  i ssue of  the  counsel  

that  were appointed to deal  wi th  th is  mat ter ,  to  oppose the  

review appl icat ion ,  the br ie f  to  counsel ,  who issued the br ie f  

to  counsel?  I s  i t  the Of f ice of  the NDPP or  i s  i t  the Of f ice of  

the DPP? 

ADV CHAUKE :    The Of f ice of  the  NDPP through the State  

At torney.  

MS RAMAGAGA :    And that  makes i t  c lear  as to  who is  

actual ly  opposing the review appl icat ion.  20 

ADV CHAUKE :    Indeed.  

MS RAMAGAGA :    Thank you.  

ADV NGCUKAITOBI SC :    Yes,  thank you.   And then 3.1.1.4  

says:  

“You inst i tu ted an appeal  against  t he  
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judgment  of  Judge Govern wi thout  the  

approval  o f  the then Nat ional  Di rector  o f  

Publ ic  Prosecut ions,  Mr Mxol is i  Nxasana. ”  

We have deal t  wi th  the catch a l l ,  no  evidence.   I  just  want  to  

get  the facts st ra ight  around  how does th is  appeal  s to ry  

unfo ld?  

ADV CHAUKE :    What  had happened,  a decis ion tha t  Govern 

J has made,  i t  is  g iven to the prosecutors to  say th is  is  what  

is  happening.   The prosecutors looked at  the decis ion and 

then they said,  no,  look,  in  v iew o f  th is ,  we cannot  appeal  10 

because we are being to ld that  there is  a concession that  was 

made by Mr Hodes.   They sent  me that  v iew of  them.   I  take 

that  v iew,  I  send i t  to  Mr Laurence  Hodes to say th is  is  the  

v iew of  the prosecut ion team.  What  is  your  v iew?   

 And Laurence Hodes says,  no,  look,  le t  us have a  

meet ing wi th the prosecut ion team because there  is  noth ing  

that  I  had conceded.   And Advocate Maema,  the lead 

prosecutor ,  l ike he ind icated af ter  the d iscussions wi th  

counsel ,  i t  was decided an approach must  be made for  the  

NDPP to appeal  th is  ru l ing by Govern J.   Now,  the d ice is  20 

running and I  was reques ted to br ie f  Advocate Dr Ramai te  to  

say,  we have got  th is  scenar io,  can we get  approval  f rom the 

NDPP for  the la t ter  to  author ise the f i l ing of  the appeal?   

 Of  course,  i t  was tak ing some t ime that  Advocate 

Ramai te  d id not  come back to me to  conf i rm and then the d ice 
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was running  and counsel  advised to say,  look,  what  we should 

do is  we can f i le  provis ional ly  so that  we do not  have to do 

condonat ions and a l l  sor ts  of  th ings.   In  the event  that  the  

NDPP approves,  then we wi l l  p roceed.   I f  i t  w i thdraws,  then 

i t  wi l l  w i thdraw.   And then,  indeed,  that  i s  what  has happened.  

 Unfor tunate ly,  Advocate Dr Ramai te  omi t ted to 

t imeously br ie f  the NDPP.  And i t  came out  in  the press.   And 

then Mr Nxasana said in  the press that  the NDPP NPA is  

appeal ing the Govern judgment .   Of  course,  he became 

unhappy and not  appreciat ing that  th is  k ind of  decis ion would  10 

have been taken wi thout  h is  knowledge or  approval .   

Consequence to that ,  we were cal led to a meet ing between 

me,  the prosecutor ,  I  th ink i t  was Advocate Maema,  and 

Matenjwa,  and the NDPP wi th i ts  advisors and Dr Ramai te .    

 And in  that  meet ing,  Dr Ramai te  acknowledged to  

say,  apologised to say,  no,  look,  indeed,  I  was advised that  I  

should br ie f  you  t imeously wi th the  documents to  say th is  i s  

what  should happen in  v iew of  the Govern judgment  and the 

l ike .   Of  course,  Mr Nxasana then ind icated h is unhappiness 

about  that ,  and then he said he accepted the  apology f rom Dr 20 

Ramai te ,  but  he has decided that  there should not  be an 

appeal ,  and then inst ructed me that  I  should in form the State  

At torney to wi thdraw the appeal  accord ingly.    

 And that  is  exact ly  what  I  d id .   Af ter  the meet ing,  I  

sent  the emai l  to  the State At to rney to say the NDPP has 
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decided not  to  appeal ,  and that  the appeal  should be 

wi thdrawn.  

ADV NGCUKAITOBI SC :    Yes.   You see,  because Mr Maema 

conf i rmed exact ly  what  you are saying,  that  actual ly  the  

decis ion was that  of  the prosecut ion team, and i t  had to be  

f i led wi th some urgency because of  the t ime l imi ts .  

ADV CHAUKE :    Yes,  ja .  

ADV NGCUKAITOBI SC :    And then when i t  was decided not  

to  proceed wi th i t ,  i t  was wi thdrawn.   

ADV CHAUKE :    Ja.  10 

ADV NGCUKAITOBI SC :    But  more important ly ,  for  your  

purposes,  the  person who you would have undermined ,  quote  

unquote,  by appeal ing wi thout  the i r  consent  is  Mr Nxasana.   

ADV CHAUKE :    Ja.  

ADV NGCUKAITOBI SC :    What  was h is v iew about  th is?  Did 

he th ink,  wel l ,  th is  i s  now a b ig  misconduct  charge I  should 

now go af ter?  

ADV CHAUKE :    No,  no,  you would know.   I f  need be,  

probably,  i f  t ime a l lows,  he wi l l  come and test i fy ,  or  he wi l l  

send a statement  to  ind icate that .   He is  even surpr ised that  20 

that  has been made to be a charge which re lates to h im,  and 

th is  was not  even d iscussed wi th h im.   

ADV NGCUKAITOBI SC :    Yes.  

ADV CHAUKE :    I  can say fo r  a fact  that  he is  surpr ised,  even 

as I  am s i t t ing here.   He is  surpr ised that  there is  tha t  k ind of  
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a  charge that  re lates to  h im,  and i t  has never  even been 

consul ted.  

ADV NGCUKAITOBI SC :    Yes.   I  mean,  i f  he thought  there  

was a misconduct  problem,  you would have inst i tu ted charges 

back then in  2012.  

ADV CHAUKE :    Indeed.  

MS RAMAGAGA :    Through you,  does  th is  now suggest  that  

Advocate Nxasana is  the appropr ia te person who can ta lk  

about  whether  i t  was you,  in  some way or  the other ,  that  

const i tu ted misconduct ,  or  your  act ions const i tu ted  10 

misconduct  by pursuing or  inst i tu t ing the Not ice of  Appeal?   

I t  was not  even pursuing the appeal ,  but  inst i tu t ing that  

Not ice of  Appeal .  

ADV CHAUKE :    Indeed,  indeed,  indeed,  Chai r .   That  is  why 

I  am saying,  as a  mat ter  of  fact ,  because when he saw th is  

and when I  approached h im then,  he was surpr ised,  and then 

he said,  how can the NPA and the DPP do something l ike th is  

wi thout  even consul t ing me?  As i f  I  am the one who is  

compla in ing that  th is  is  what  Chauke and the prosecut ion  

team have done.  20 

ADV NGCUKAITOBI SC :    And i t  is  the usual  s tory,  no  

charges,  wel l ,  no just i f i cat ion fo r  the charges.   And then the 

last  one,  under Cato Manor ,  is :  

“A t tempted to have racketeer ing  charges 

against  Major  General  Booysen and 
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members of  the Cato Manor  Uni t  re instated 

by the then Nat ional  Di rector  o f  Publ i c  

Prosecut ion,  Mr Nxasana. ”    

So le t  us just  s top there.   What  does th is  mean,  that  you 

at tempted to have these charges re instated?  

ADV CHAUKE :    Chai r ,  on the record,  what  has happened,  

af ter  when that  meet ing that  I  re ferred to where Nxasana 

issued inst ruct ions to  wi thdraw the  appeal ,  he immediate ly  

sa id set  up a date to  say he needs,  wants to  have a fu l l  

br ie f ing of  the mat ter  because he d id  not  have the background 10 

and a l l  sor ts  of  th ings  and the l ike .   And the mat ter ,  the date 

was arranged,  I  th ink the 20,  I  wi l l  get  the actual  date on the  

statement ,  but  i t  was,  I  th ink,  seven days or  14 days af ter  the  

date when we met  about  the,  h im wi thdrawing the appeal .    

 And in  that  meet ing,  the prosecut ion team, Maema 

and Matenjwa,  they were  doing the presentat ion.   In  that  

meet ing,  Advocate No ko was a lso inv i ted to be present  in  that  

meet ing.   And tha t  is  where,  in  that  meet ing where he said,  

okay,  I  understand you guys go and f ind more because the 

judgment  does not  say we cannot  re issue th is  statement .   He 20 

made even reference a lso to our  s igned statement  of  

Danikas,  and they l i ke to  say,  once you are ready and have 

got  more,  b r ing the appl icat ion,  I  wi l l  consider  i t .  

 I  understand that  that  meet ing is  the one that  is  sa id  

to  be an in f luence for  h im to consider  re issuing  of  the  
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racketeer ing .   Other  than that ,  where i t  is  coming f rom,  I  

rea l ly  do not  know.   But  I  can te l l  you now that  Mr Nxasana 

is  a lso surpr ised that  there is  th is  a l legat ion  that  there was 

an at tempt ,  a  subt le  at tempt  or  wi th  a mala f ide ,  tha t  he was 

supposed to i ssue a racketeer ing  cer t i f icate,  which is  not  

t rue.  

ADV NGCUKAITOBI SC :    The actual  ev idence we have so 

far ,  even i f  you forget  about  Mr Nxasana for  a moment ,  is  

f rom Mr Maema,  who says that  h is  v iew remained throughout  

the tenure of  Mr Nxasana and the tenure of  Mr Abrams,  that  10 

these charges should never have been wi thdrawn,  they 

should be re instated.  

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And he mot ivated Mr Nxasana to  

re instate the charges.   

ADV CHAUKE :    Yes.  

ADV NGCUKAITOBI SC :    And Mr Nxasana fe l t  that  there 

were cer ta in evident ia l  gaps to be f i l led.  

ADV CHAUKE :    But  when that  mot ivat ion was done,  the  

second mot ivat ion,  I  was not  there.   The meet ing that  I  20 

at tended,  in  which Nxasana said ,  f rom now on,  Chauke,  

because Noko is  not  as conf l i c ted as  a predecessor,  you must  

now stop being the coord inator ,  Noko should take over .  

ADV NGCUKAITOBI SC :    That  was in  Apr i l  2014.  

ADV CHAUKE :    Ja,  that  was the per iod of  the appeal  and 
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what  have you.   So,  l ike Advocate Maema said,  he d id those 

presentat ions and then they were to ld to  go and f ind more.   

They went  to  go and f ind more  and then they d id the 

presentat ion to Mr Nxasana,  but  he  was st i l l  not  sat is f ied,  he  

had a l l  those quer ies and whatever.   So the real i t y  is  

Advocate Maema would have been the one who would have 

went  back to cons ider  the case to be re -enro l led and the l i ke .  

MS RAMAGAGA :    Just  coming in  here,  that  por t ion of  the  

evidence,  i t  is  cor rect  that  a lso Advocate Nxasana,  I  beg your  

pardon,  At torney Nxasana…  10 

ADV CHAUKE :    Yes,  Mr Nxasana.   

CHAIRPERSON :    Yes,  Mr Nxasana made i t  c lear  at  some 

point  that  he is  conf l ic ted and that  could have been a lso par t  

o f  the delay.   He is  conf l ic ted in  respect  of  the Cato Manor  

case,  because of  h is  re lat ionship.  

ADV CHAUKE :    Ja,  he said to  some of  the ,  whether  they 

were the v ic t ims o f  the accused ,  tha t  he would have been h is  

c l ient  or  something to that  ef fect ,  but  l ike Advocate  Maema 

had expla ined,  there was something l ike that  and then he had 

ind icated,  u l t imate ly I  might  have to delegate the issue,  the 20 

author isat ion of  th is  to  one of  my deput ies.  

MS RAMAGAGA :    Yes,  but  I  am just  saying there is  not  

advance,  accord ing to the evidence that  is  now on record,  i s  

that  he had a re lat ionship,  be i t  business re lat ionship,  

work ing re lat ionship,  whatever ,  but  the re lat ionsh ip wi th 
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some of  the Cato Manor  of f i c ia ls .  

ADV CHAUKE :    Some were h is c l ients .  

MS RAMAGAGA :    Ja.  

ADV CHAUKE :    I  cannot  remember whether  i t  was the  

of f icers or  the v ic t ims in  respect  of ,  ja ,  but  something  to that  

ef fect .  

MS RAMAGAGA :    Okay,  thank you.  

ADV NGCUKAITOBI SC :    Thank you.  

CHAIRPERSON :    Advocate Ngcukai tobi ,  I  know that  you 

have now exhausted the terms and the rubr ic  of  Cato  Manor  10 

mat ter .   

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Should we not  pause here?  I t  is  f ive to  

e ight .   I t  is  la te in  the hour.   We are not  going to s leep here.   

[Laughter ]   I  hope I  d id  not  in ter rup t  your  c la r i f icat ion.    

ADV NGCUKAITOBI SC :    No,  th is  is  the r ight  t ime.  

CHAIRPERSON :    I  th ink we should pause ,  Advocate  Chauke,  

unt i l  tomorrow morning at  9  o 'c lock.  

ADV CHAUKE :    Thank you,  Chai r .  

CHAIRPERSON :    And I  suppose,  Advocate Ngcukai tobi ,  we 20 

wi l l  run to f in ish wi th the wi tness tomorrow?  

ADV NGCUKAITOBI SC :    Madam Chai r ,  I  th ink we have done 

60 percent  of  the job today,  so we could even have a short  

day tomorrow.  

CHAIRPERSON :    Can I  re ly  on that  undertaking?  [Laughter ]  
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ADV NGCUKAITOBI SC :    No,  do  not  re ly .   No more publ ic  

undertakings.   [Laughter ]  

CHAIRPERSON :    Yes,  thank you very much.   Sorry we kept  

you unt i l  la te in  the hour,  but  we have made some progress.   

Advocate Chauke,  you remain under oath,  and you wi l l  

cont inue tomorrow morning at  9  o 'c lock.  

ADV CHAUKE :    Thank you,  Chai r ,  I  conf i rm.  

CHAIRPERSON :    Thank you,  we wi l l  ad journ .  

ENQUIRY ADJOURNED UNTIL 27 MARCH 2026 

ENQUIRY ADJOURNS  10 

-  -  -  -  -  -  -  -  -  -  -  -  -  
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