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PROCEEDINGS ON 6 FEBRUARY 2026 

CHAIRPERSON :    Good morning,  everyone .   Good morning,  

Advocate Noko.  

ADV NOKO :    Good morning,  Chai r .   

CHAIRPERSON :    Good morning ,  Ntate  Chauke.   Good 

morning,  gent lemen over there .   I  see you have devised a  

st rategy here so that  I  do not  move th is  mic .   Thank you.   

Advocate Ngcuka i tobi ,  we received your apology,  but  you 

know what  you have to do .   

ADV NGCUKAITOBI SC :    Madam Chai r  …[intervenes] .  

CHAIRPERSON :    Later  in  the day.  

ADV NGCUKAITOBI SC :    I  have a l ready done my b i t .   I  am 

severe ly embarrassed to use a t raf f ic  excuse again.  

CHAIRPERSON :    Wel l ,  for  your  punishment ,  you know what  

you need to do .  

ADV NGCUKAITOBI SC :    Yes,  M’Lady,  I ,  yes,  Madam Chai r .   

CHAIRPERSON :    I  wi l l  not  make a  publ ic  announcement  of  

i t ,  but  we received your apology .   

ADV NGCUKAITOBI SC :    Yes,  thank you,  Madam Chai r .   

CHAIRPERSON :    Yes,  thank you,  Counsel .   Madam, good 

morning again .   Remember,  you are  st i l l  under oath .   

ADV NOKO :    Yes,  Chai r .  

CHAIRPERSON :    Yes,  thank you.   Counsel ,  you may 

proceed.   

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .  
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CHAIRPERSON :    Before you do that ,  le t  me welcome Ntate 

Mohlamonyane.   Is  he here?  He is  not  here again .   Where is  

Ntate Mohlamonyane?  

ADV SKOSANA SC :    Madam Chair ,  I  expected h im to be 

here.   Maybe I  assumed that  we understand he is  cont inu ing  

to prepare.  

CHAIRPERSON :    Is  he cont inu ing to prepare e lsewhere ?  

ADV SKOSANA SC :    Yes.  

CHAIRPERSON :    I  saw h im th is  morning .   I  thought  he would  

be s i t t ing in  f ront  of  us here .  

ADV SKOSANA SC :    He is  in  the bui ld ing.  

CHAIRPERSON :    Is  he  in  the bui ld ing? 

ADV SKOSANA SC :    Yes.  

CHAIRPERSON :    He is  supposed to be here .   We are  star t ing  

and I  thought  he is  ready to be here wi th us today.   But  i t  is  

okay i f  he is  doing some work  e lsewhere .   Advocate  

Ngcukai tobi ,  you may proceed .  

ADV NGCUKAITOBI SC :    Yes,  thank you,  Madam Chai r .   

Advocate Noko,  i f  you can just  keep that  f i le  one in  f ront  of  

you.   So that  is  the f i le  we were explor ing yesterday .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    We had f in ished one topic,  which  

is  the involvement  of  Major  Genera l  Booysen …[intervenes] .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    In  in i t ia t ing,  superv is ing and 
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coming at  the end in  the murder  of  Mr Magoje la  and Mr  

Thembe.   

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    You wi l l  recal l  that .  

ADV NOKO :    Yes,  I  do.  

ADV NGCUKAITOBI SC :    Yes.   I  wanted to just  ask you a  

quest ion,  maybe for  you to help us.   Given what  I  showed you 

about  h is  cent ra l i t y  …[intervenes] .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Would  you st i l l  say that  h is  ro le  

was,  I  th ink you cal led i t ,  c i rcumstant ia l ?  

ADV NOKO :    I t  is  even d i rect .  

ADV NGCUKAITOBI SC :    Yes.   Now,  i f  you then go to page 

28 of  that  bundle .   

ADV NOKO :    Yes,  I  am on page 28.  

ADV NGCUKAITOBI SC :    Yes.   Now,  in  that  f ront  page,  th is  

is  the same document  we looked a t  in  deta i l  yesterday .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    So there are two or  three points  

just  to  cover there .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    So in  that  f ront  page  

…[intervenes] .  

CHAIRPERSON :    May I  recap?  By the way,  where were we 

yesterday?  



6 FEBRUARY 2026  –  DAY 22  
 

Page 5  o f  221  

ADV NGCUKAITOBI SC :    Yesterday we were at  

…[intervenes] .  

CHAIRPERSON :    In  f i le  1.  

ADV NGCUKAITOBI SC :    Page 30,  wel l ,  we were at  page 28 

to 33.   That  is  the document  we were looking at ,  and that  is  

the mot ivat ion fo r  the monetary awards .   

CHAIRPERSON :    Yes.   Yes,  thank you.  

ADV NGCUKAITOBI SC :    Yes,  thank you.   So yesterday we 

had covered page 30 and 31 .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   And af ter  we f in ished,  Mr  

Chauke said that  I  had over looked page 28 and 29.    

ADV NOKO :    Okay.  

ADV NGCUKAITOBI SC :    Yes.   Now,  page 28 conta ins  a  l is t  

o f  candidates to be paid money.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Correct ,  by the SAPS? 

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    And your  point  yesterday was that  

th is  money was a reward for  the k i l l ing .  

ADV NOKO :    Wel l ,  SAPS did not  say i t  is  for  the k i l l ing,  bu t  

in  essence i t  is  for  the k i l l ing,  because accord ing to them,  

how they say they  have quel led tax i  v io lence,  we know i t  was 

through the k i l l ing ,  accord ing to evidence of  wi tnesses .   

ADV NGCUKAITOBI SC :    No,  I  th ink you are wrong on that  
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…[intervenes] .  

ADV NOKO :    Okay.  

ADV NGCUKAITOBI SC :    Because i f  you go to  page 32  

…[intervenes] .  

ADV NOKO :    Okay.  

ADV NGCUKAITOBI SC :    One,  two,  th ree,  the  th i rd 

paragraph.  

ADV NOKO :    Okay.  

ADV NGCUKAITOBI SC :    There they say,  th is  i s  to  expla in  

why these people are get t ing thei r  rewards.    

ADV NOKO :    Okay.  

ADV NGCUKAITOBI SC :    - :  

 “Dumisani  Ndlovu was shot  by Inspector  

Kanyele,  one of  Super intendent  Chonco 

crew.   L indane Buthelezi  was shot  by  

the invest igat ing team.   Nath i  Mtembu 

was shot  by the  invest igat ing team .  Mdu 

Kolopoto Ndul i  was shot  by  the  

invest igat ing team, who was a lso  

wanted in  Mapumulo case 02 /02/2005.   

Timson Magod j a  …[ indist inct ]  and his 

bodyguard,  S ibus i  Suthembe were shot  

by the invest iga t ing team, and who 

orchest rated the h i t  on Super intendent  

Chonco . ”  
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ADV NOKO :    Oh,  yes.   Yes,  on th is  basis,  yes.   

ADV NGCUKAITOBI SC :    Yes,  so they themselves say th is  

is  for  the k i l l ing .   

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   

CHAIRPERSON :    [ Ind ist inct ]… [ microphone of f ]  Counsel ,  

where were you reading?  

ADV NGCUKAITOBI SC :    Page 32,  the th i rd paragraph.  

CHAIRPERSON :    32.   

ADV NGCUKAITOBI SC :    Yes.  

ADV NGCUKAITOBI SC :    Yes,  they are not  saying i t  was for  

the i r  ar rest .  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    Through legal  p rocesses,  and ja ,  t rue,  I  get  the 

point .  

ADV NGCUKAITOBI SC :    Yes.   And now,  i f  you look at  who 

are these members of  the invest igat ing team, they are a l l  

expla ined in  that  document  at  page 31 .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And in  the second sentence.  

ADV NOKO :    Yes,  I  see.  

ADV NGCUKAITOBI SC :    That  is  just  one group .   The 

invest igat ing team, which at  th is  stage consisted of  Inspector  

Moste r t ,  Ne i r  and Makanya,  in  one vehic le,  whi le  Capta in Van 

Tonder,  Lockem and Eva,  who  fo l lowed in  a separate  vehic le.  
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ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Those are the members of  the  

invest igat ing team.  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Who they say must  be rewarded 

for  k i l l i ng .   

ADV NOKO :    Yes,  I  see that ,  ja .  

ADV NGCUKAITOBI SC :    Yes.   Now,  we are then at  page 28 .   

ADV NOKO :    Okay.  

ADV NGCUKAITOBI SC :    Yes.   Now,  these are more  

members that  must  be rewarded for  p lay ing a par t  in  the 

k i l l ing .  

ADV NOKO :    Ja.  

ADV NGCUKAITOBI SC :    Yes.   Now,  what  i s  the name of  the  

f i rs t  candidate to  be rewarded ?  

ADV NOKO :    I t  is  Di rector  JW Booysen.   

ADV NGCUKAITOBI SC :    Yes.   And there are,  I  counted,  19  

members there.  

ADV NOKO :    Okay.   I t  is  18 on the f i rs t  page,  on page 28,  

and th ree more .  

ADV NGCUKAITOBI SC :    Yes,  18 on the f i rs t  page,  and then 

19 ,  20 …[ intervenes] .  

ADV NOKO :    Three more on page 29  …[intervenes] .  

ADV NOKO :    21.  

ADV NOKO :    I t  is  21,  yes.  
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ADV NGCUKAITOBI SC :    Yes.   Now,  these are f rom Cato  

Manor .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   But  look at  what  i s  being said  

about  them, why should they be rewarded in  the  second 

paragraph of  page 29 .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    A f ter  the names.   Can you read 

that?  

ADV NOKO :    Ja.   I t  says:  

 “Each of  the above candidates p layed a 

ro le in  the successfu l  apprehension of  

the suspects .   Some of  the candidates 

p layed a ro le in  the apprehension of  the  

suspects,  whi le  o thers assisted at  the  

scene. ”  

ADV NGCUKAITOBI SC :    Yes.   Now,  we know as a fact  that  

no suspects were apprehended .   

ADV NOKO :    Ja.  

ADV NGCUKAITOBI SC :    A l l  o f  the suspects that ,  a l leged 

suspects that  are referred to,  were shot  and k i l led .   

ADV NOKO :    True.  

ADV NGCUKAITOBI SC :    Yes.   Now,  they themselves say 

each of  these candidates p layed a ro le .   

ADV NOKO :    They are associat ing themselves ,  ja .  
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ADV NGCUKAITOBI SC :    Yes.   And then they say others 

came to the scene .   

ADV NOKO :    Hm.  

ADV NGCUKAITOBI SC :    Yes.   But  that  inc ludes Genera l  

Booysen.  

ADV NOKO :    Yes,  we know in most  of  the scenes he was 

cal led,  accord ing to Mr Danikas.  

ADV NGCUKAITOBI SC :    Yes.   Wel l ,  h is  name is  ment ioned 

by the SAPS,  where they say he is  one of  the people who 

p layed a ro le .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   Now,  the same point  is  made 

at  page 34.   

ADV NOKO :    Okay.   

ADV NGCUKAITOBI SC :    Yes.   Which appears to  be a 

mot ivat ion la ter ,  on the 18 t h  o f  November 2008 .    

ADV NOKO :    Yes,  I  see that .  

ADV NGCUKAITOBI SC :    I f  you look at  page 42,  i t  is  s igned 

by a Mr Wessels,  or  a Ms Wessels ,  or  Mrs  Wessels ,  who is  

the Provincia l  Head of  Personnel  Serv ices in  KZN.  

CHAIRPERSON :    And where is  tha t ,  Counsel?  

ADV NOKO :    Oh,  yes.  

ADV NGCUKAITOBI SC :    Page 42.  

CHAIRPERSON :    42.  

ADV NGCUKAITOBI SC :    In  the middle ,  yes,  Madam Chair .   
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ADV NOKO :    Yes,  I  see that .   

ADV NGCUKAITOBI SC :    Yes.   And then endorsed at  the  

bot tom by the Provincia l  Commissioner ,  Mr Ngid i  or  Ms Ngid i .  

ADV NOKO :    Yes,  I  see that  as wel l .   

ADV NGCUKAITOBI SC :    Yes.   But  the point  o f  substance at  

page 34,  the deta i ls  of  the candidates to be rewarded for  the 

k i l l ing .  

ADV NOKO :    Ja.  

ADV NGCUKAITOBI SC :    What  is  the f i rs t  name there ?   

ADV NOKO :    Di rector  JW Booysen .  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And then the rest  of  those 

candidates,  we know that  they were a l l  accused in  the Cato  

Manor  k i l l i ng case.  

ADV NOKO :    Yes,  they are .  

ADV NGCUKAITOBI SC :    Yes.    

CHAIRPERSON :    Are these the l is ted candidates  

…[intervenes] .  

ADV NGCUKAITOBI SC :    Yes,  Madam Chair .  

CHAIRPERSON :    A t  28 or  at  31?  

ADV NGCUKAITOBI SC :    34.  

CHAIRPERSON :    A t  34.  

ADV NGCUKAITOBI SC :    Yes,  34.   So the point ,  Advocate  

Noko,  I  was making about  the in ternal  SAPS documents  
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…[intervenes] .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    That  were generated before there  

was a charge .   

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Is  that  they sel f ,  are  se l f -s tanding 

evidence that  the  SAPS i t se l f  admi t ted that  these members  

had shot  people and they were be ing rewarded for  shoot ing  

those people.  

ADV NOKO :    Yes,  i t  appears so,  yes .  

ADV NGCUKAITOBI SC :    Yes.   They inc luded General  

Booysen as a par t ic ipant .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    True.  

ADV NGCUKAITOBI SC :    And that  is  what  you were  ta lk ing 

about  when you said that  there was a system of  rewarding  

the k i l le rs .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   Yes,  my learned f r iend points  

out  that  i f  you go to page 33,  i t  looks l ike that  was supposed 

to be s igned by General  Booysen,  but  h is  name is  scratched 

out  and then i t  i s  s igned by the  Provincia l  Head of  Detect ives.  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Who is  Brown.   
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ADV NOKO :    Commissioner  Brown,  yes.    

ADV NGCUKAITOBI SC :    Commiss ioner  Brown.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   But  in  any event ,  Genera l  

Booysen d id s ign the document  at  page 27.  

CHAIRPERSON :    I  beg your pardon,  do we know for  cer ta in  

that  th is  is  General  Brown 's s ignature? 

ADV NGCUKAITOBI SC :    Perhaps can you,  do you know for  

cer ta in?  

ADV NOKO :    I  do  not .  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Because I  cannot  make a head or  ta i l  o f  

th is  s ignature.  

ADV NOKO :    Yes.  

CHAIRPERSON :    But  I  see in  the handwr i t ten was ,  i s  

Provincia l  Head,  Detect ive Serv ice ,  KZN.   

ADV NOKO :    And General  Booysen was not  the Head of  

Detect ives.  

CHAIRPERSON :    Yes.  

ADV NOKO :    Yes .  

CHAIRPERSON :    We learned yesterday what  rank he was 

hold ing.  

ADV NOKO :    Yes.  

CHAIRPERSON :    And who is  th is  Provincia l  Head,  Detect ive 

Serv ice,  KZN?  Who could i t  be?  
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ADV NOKO :    Commissioner  Brown,  accord ing to  what  we 

have in  the  Cato Manor  case,  was super io r  to  General  

Booysen.   He was report ing to h im then .  

CHAIRPERSON :    He was l is ted as the Provincia l  

Commissioner ,  KZN,  as you read f rom that  l i s t  o f  yesterday.  

ADV NOKO :    Yes .   Something l ike that ,  yes .   

ADV NGCUKAITOBI SC :    Yes,  Madam Chair ,  you are correct .   

He is  the Assistant  Commissioner  of  KZN.    

ADV NOKO :    Okay.  

ADV NGCUKAITOBI SC :    So that  appears at  page 27 .   So at  

page 27,  he is  l is ted as the Provincia l  Head,  Detect ive  

Serv ices,  Assistant  Commissioner ,  PT Brown.    

ADV NOKO :    Yes .  

CHAIRPERSON :    Where at  27 Counsel?  

ADV NGCUKAITOBI SC :    Just  under the date,  15  October  

2008 on the r ight .    

CHAIRPERSON :    Yes,  precise ly.  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Thank you.  

ADV NGCUKAITOBI SC :    So that  i s  correct .    

ADV NOKO :    Okay.  

ADV NGCUKAITOBI SC :    And then at  the bot tom of  that  

page,  that  is  where General  Booysen h imsel f  s igns .   

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   So any c la im by h im that  he  
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was not  aware of  th is  system of  rewarding the cops for  the 

shoot ing would be fa lse  by General  Booysen.  

ADV NOKO :    Very fa lse .  

ADV NGCUKAITOBI SC :    Yes.   Now,  can I  move on then to 

another  top ic .   We f in ished the in ternal  documents,  which you 

said you had read at  the t ime.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   I  want  to  take you to the  

documents that  s tar t  a t  page 43.  

ADV NOKO :    Okay,  I  have i t .  

ADV NGCUKAITOBI SC :    Yes.   Now,  you would recal l  that  

yesterday or  the day before,  I  can not  remember,  you gave 

evidence that  Mr ,  the at torney …[ intervenes] .  

ADV NOKO :    Mr Shozi .   

ADV NGCUKAITOBI SC :    No,  I  thought  he was Hlapane.  

ADV NOKO :    H lapane is  the name of  the f i rm.   

ADV NGCUKAITOBI SC :    Oh,  the a t torney h imsel f  is  Shozi .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes,  a l l  r ight .   I  understand.   So 

Hlapane At torneys brought  an appl icat ion on beha l f  o f  Mr  

Mkhize.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    In  which Mr Mkhize said,  I  have 

heard that  my name is  in  a h i t  l is t .    

ADV NOKO :    Yes .  
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ADV NGCUKAITOBI SC :    And I  want  an in terd ict  to  prevent  

being k i l led .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   Now,  these are the papers in  

that  in terd ict .   A t  page 43 is  the not ice of  mot ion .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And the re l ie f  that  is  sought  is  at  

page 44.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And paragraph B( i )  speaks d i rect ly  

to  what  you said .   

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Where you said that  i t  was an 

in terd ict  against  being k i l led .   So i t  sa id :  

 “That  the respondents be in terd icted  

f rom ki l l ing,  in ju r ing,  th reatening,  

harassing,  o r  in  any way in t imidat ing the  

appl icant . ”  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   And then paragraph  ( i i ) :  

 “O rder ing the respondents to  receive  

the appl icant  f rom his lawyers,  thus 

ef fect ing the warrant  of  ar rest  in  the  

presence of  the appl icant 's  legal  

representat ives . ”  
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ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   Now,  which is  a lso an 

ext raord inary th ing,  where a suspect  says,  I  want  the court  to  

order  that  the pol ice must  receive me wi th my at torney ,  

because that  is  what  the pol ice are  expected to do anyway.  

ADV NOKO :    I t  was out  of  despera t ion .    

ADV NGCUKAITOBI SC :    Yes.   Now,  the four th respondent  

in  that  appl icat ion ,  who is  he ?  

ADV NOKO :    Fourth respondent?  

ADV NGCUKAITOBI SC :    Ja,  four th respondent .  

ADV NOKO :    Oh.   I t  is  Organized Cr ime Uni t ,  SAPS .   Oh,  

okay,  Commissioner  J Booysen.  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    Head of  the Organized Cr ime Uni t ,  SAPS ,  KZN.  

ADV NGCUKAITOBI SC :    So,  again ,  Major  General  Booysen  

is  speci f ica l ly  c i ted .    

ADV NOKO :    Yes,  and he depose to an af f idavi t .  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    To say Mkhize wi l l  not  be harmed.   

ADV NGCUKAITOBI SC :    Yes.   Now,  le t  us just  deal  wi th  

that .   You say that  he deposed to an af f idavi t .   There is  an  

answer ing af f idav i t .  

ADV NOKO :    Page 69.  

ADV NGCUKAITOBI SC :    A t  page 69,  thank you.   And who 

is  the deponent  in  that  answer ing af f idavi t  a t  page 69 ?  



6 FEBRUARY 2026  –  DAY 22  
 

Page 18  o f  221  

ADV NOKO :    I t  is  Johan Wessel  Booysen.  

ADV NGCUKAITOBI SC :    Yes.   Now,  there are only two par t s  

of  th is  af f idavi t  I  would l ike your comment  on.    

ADV NOKO :    Okay.  

ADV NGCUKAITOBI SC :    Yes.   The f i rs t  i s  page 56,  

paragraph 24 of  the founding af f idavi t .    

ADV NOKO :    56.   

ADV NGCUKAITOBI SC :    Yes,  paragraph 24 .   

ADV NOKO :    Okay,  I  see i t .  

ADV NGCUKAITOBI SC :    Yes.   Now,  they are ta lk ing here  

about  Moses DDlamini .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    And i t  says :  

 “Moses Dlamin i  was re leased af ter  i t  

was found that  he could not  be  

inculpated wi th  the murder  of  

Super intendent  Chonco. ”  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    - :  

 “As a resul t  o f  the  in format ion I  rece ived 

f rom Moses DDlamini ,  I  became 

concerned fo r  my wel l -be ing. ”  

 That  is  Mr Mkhize .   

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    - :  
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 “And approached the associat ion 's  

at torneys,  Hlapane At to rneys ,  and 

inst ructed Nkosinath i  Shozi ,  a  

pract ic ing at torney of  th is  honourable  

court ,  to  in te rcede in  the mat ter  on my 

behal f .   I  annex hereto marked B,  a copy 

of  the le t te r  wr i t ten by Mr Shozi  in  th is  

regard wherein  I  am speci f ica l l y  

ment ioned in  paragraph 11 thereof . ”  

 That  is  paragraph 24 .   

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Remember that  we star ted wi th  

that  le t te r .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    hat  was the le t ter  of  the 5 t h  o f  

September.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Which se ts out  everyone who had 

a l ready been k i l led .   

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Now,  General  Booysen responded 

to that  paragraph at  page 76 .   

ADV NOKO :    Yes ,  I  have i t .  

ADV NGCUKAITOBI SC :    And then he says :  

 “ I  admi t  that  Moses Dlamin i  was 
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re leased.   Any in format ion received by 

the appl icant  f rom Moses Dlamin i  as  

referred to in  the  founding af f idav i t  is 

hearsay and ought  to  be st ruck out .   I  

have no knowledge as to why the  

appl icant  became concerned fo r  h is  

wel l -be ing and deny that  he had any 

reason to be af ra id . ”  

 Remember that  the a l legat ion is  that  Moses Dlamin i  

could not  be l inked to the murder of  Super intendent  Chonco.  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Does General  Booysen deny that  

he could not  be l inked? 

ADV NOKO :    He does not .  

ADV NGCUKAITOBI SC :    Yes.   And then the le t ter  i t se l f  to  

show that  he was aware of  the le t te r ,  he says:  

 “The le t te r ,  Annexure B ,  needs to  be  

p laced in  context .   On 5 September  

2008,  Hlapane At torneys addressed  

in ter  a l ia  the Provincia l  Commissioner .   

A copy of  that  le t ter  i s  annexed hereto ,  

marked JWB1.   This  was responded to  

on 11 September 2008,  a copy of  which  

is  annexed hereto ,  marked JWB2.   

Annexure B to the founding af f idavi t  was 
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then received.   In  any event ,  in  the  

absence of  an af f idavi t  f rom the author  

of  the le t te r ,  the  contents thereof  are 

hearsay. ”  

 So again,  i t  i s  c lear  that  he  is  aware fu l l y  of  the le t te r  

and he was aware  at  the t ime i t  was received .   

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   Which means he knows the 

narrat ive of  a l l  o f  those systemat ic  k i l l ings that  were  

conta ined in  that  le t ter .  

ADV NOKO :    Yes,  c lear ly  so,  yes .  

ADV NOKO :    Yes.   He a lso knows of  the a l legat ions of  tor tu re  

that  were conta ined in  the le t ter .  

ADV NOKO :    Yes .   

ADV NGCUKAITOBI SC :    He a lso knows that  these were  

innocent  v ic t ims o f  the tor ture and the murder .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   Then,  i f  you go back to the  

founding af f idavi t ,  we were at  page 57 .  

ADV NOKO :    Okay.   Yes,  I  have i t .  

ADV NGCUKAITOBI SC :    Yes.   Now,  at  paragraph 25,  there  

are speci f i c  a l legat ions made.  

ADV NOKO :    Sor ry,  page 67  or …[ intervenes] .  

ADV NGCUKAITOBI SC :    I t  i s  a t  f ive seven.   

ADV NOKO :    Oh,  I  was at  47.   Okay,  yes.  
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ADV NGCUKAITOBI SC :    Yes,  at  paragraph 25 .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Where  the at to rney,  Mr  Mkhize  

makes speci f i c  a l legat ions.   He says:  

 “A l l  o f  the people whose names 

appeared on the l is t  re fer red to above . ”  

 Now,  that  is  the h i t  l is t  in  the le t ter  of  the 5 t h  o f  

September 2008 .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    - :  

 “Have s ince been k i l led by the pol ice . ”  

 Those are the leaders of  Kwa Maphumulo Taxi  

Associat ion .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   

 “ I t  was a l leged that  they were being 

ar rested fo r  the murder of  

Super intendent  Chonco  and were k i l led  

whi ls t  a l legedly th reatening members of  

the SAPS dur ing  or  shor t ly  af ter  such 

ar rest . ”  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    - :  

 “Al l  o f  these deaths have occur red 

under quest ionable and suspic ious 
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c i rcumstances and I  have been re l iab ly  

in formed by cer ta in members of  the  

SAPS who are c lose to the  invest igat ing 

team that  the pol icy being adopted by 

the invest igat ing  team is to  k i l l  or  

e l iminate a l l  members of  my associat ion 

suspected of  invo lvement  in  the murder  

of  Super intendent  Chonco. ”  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   Now,  look at  how Major  

General  Booysen evades these a l legat ions,  which is  at  page 

77.   

ADV NOKO :    Okay.   

ADV NGCUKAITOBI SC :    A t  paragraph 28 of  h is  af f idavi t ,  a d 

paragraph 25.  

ADV NOKO :    Okay.  

ADV NGCUKAITOBI SC :    He says:  

 “ I  deny the a l legat ions conta ined in  th is  

paragraph. ”  

 I  do not  know i f  you have any exper ience in  c iv i l  

l i t igat ion,  but  th is  is  refer red to as a ba re denia l .    

ADV NOKO :    I t  is .  

ADV NGCUKAITOBI SC :    Yes.   

ADV NOKO :    Even in  cr iminal .  

ADV NGCUKAITOBI SC :    Even in  c r iminal ,  okay.   
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ADV NOKO :    I t  is  a  bare denia l .  

ADV NGCUKAITOBI SC :    Okay.    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    And then i t  cont inues .   

 “ I t  is  not  the in tent ion of  the pol ice to  

k i l l  anyone.   I t  is  cer ta in ly  the in tent ion  

of  the pol ice to  proper ly  invest igate a l l  

cr imes and to  br ing the persons 

responsib le,  there fore,  to  book . ”  

 But  he never,  ever  engages wi th the a l legat ions at  

a l l .  

ADV NOKO :    Ja.   Yes.  

ADV NGCUKAITOBI SC :    Of  which we have estab l ished in  

the previous paragraph that  he is  aware of  them .   

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    He was aware at  the t ime the report  

was made.   

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And what  makes i t  worse here is  

that  more people were k i l led af ter  the demand was made.  

ADV NOKO :    Yes ,  i t  d id  not  s top.    

ADV NGCUKAITOBI SC :    Yes.   Now,  then,  there is  a lso an 

a l legat ion at  paragraph 26 .   Now,  you wi l l  remember that  Mr  

Chonco was used as a just i f icat ion for  these murders .   

ADV NOKO :    Yes.  
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ADV NGCUKAITOBI SC :    And your ev idence was that ,  

actual ly ,  Cato Manor  know who k i l led Super intendent  

Chonco.   The Cato Manor  members know who k i l led  

Super intendent  Chonco.   

ADV NOKO :    They know.  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    In  co l lus ion wi th the  members of  the St anger 

Taxi  Associat ion .  

ADV NGCUKAITOBI SC :    Yes.   Now,  paragraph 26 

addresses that  po int  you have  just  made,  paragraph 26 of  the 

founding af f idavi t .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    I t  says:  

 “ I  pause at  th is  stage to state 

categor ica l l y  that  I  was not  involved in  

the p lanning or  execut ion of  the p lan to  

murder Super intendent  Chonco and was 

surpr ised,  as  everybody e lse,  when h is  

death was publ ic ized .   I  was of  the v iew 

that  Super intendent  C honco was doing 

ster l ing work in  order  to  arrest  the  

v io lence and res tore the s i tuat ion of  

normal i ty  wi th in  the associat ion 's  

work ing envi ronment ,  and h is death  was 

v iewed as a great  loss by me for  th is  
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reason.   I ,  however,  be l ieve,  because I  

have been to ld as  much by a pol iceman 

c lose to the invest igat ion team, tha t  the 

invest igat ing team in the murder of  

Super intendent  Chonco have taken the  

v iew to fa lse ly  impl icate prominent  

members of  Kwa Maphumulo  Taxi  

Associat ion in  the murder  of  

Super intendent  Chonco,  and thereaf ter  

to  e l iminate them.   Rumour is  that  they 

have taken s ides wi th the St anger Taxi  

Associat ion in  weakening the Kwa 

Maphumulo Taxi  Associat ion in  the 

d ispute .   One of  the methods employed 

in  weakening Kwa Maphumulo Taxi  

Associat ion is  to  k i l l  i ts  leaders . ”  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Can you comment  on that ?   

ADV NOKO :    I t  is  as the wi tnesses say .  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    Mr Mathonzi ,  Mr Thiani ,  and the other  w i tnesses 

who even tor tured themselves.  

ADV NGCUKAITOBI SC :    Yes.   

ADV NOKO :    They say there was a h i t  l is t  o f  people who 

were supposed to  be k i l led .   I t  was g iven to Cato Manor  af te r  
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k i l l ing them, and then  take  some pictures,  l i ke Bungi  

Zomhlovu was sent  p ic tures by Mr Moster t ,  who is  one of  the  

accused in  the Cato Manor ,  to  say these are the p ic tures of  

…[indist inct ]  and the other  one,  and they were paid money.   

So i t  was in  associat ion wi th members of  the Cato Manor ,  

accord ing to the wi tnesses,  to  e l iminate members of  the i r  

r iva l  tax i  associat ion,  of  Stanger  Taxi  Associat ion,  which i s  

the Kwa Maphumulo Taxi  Associat ion .  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    So i t  is  t rue.  

ADV NGCUKAITOBI SC :    Yes.   And in  fact ,  General  Booysen 

a lso g ives a bare denia l .   I f  you go to page 77,  paragraph 29,  

he never engages the facts.   He evades the facts .  

ADV NOKO :    Ja.   Yes.  

ADV NGCUKAITOBI SC :    Where he says :  

 “ I  deny the a l legat ions .   I t  is  not  the  

in tent ion of  the pol ice to  fa lse ly  

impl icate anyone in  any of  the cr imes 

concerned.   Again,  unsubstant ia ted 

hearsay referred to in  th is  paragraph is  

not  a basis to  grant  the in terd ict  sought  

and ought  to  be s t ruck out . ”  

 But  never deals w i th the facts.   

ADV NOKO :    And besides,  why would you object  to  an  

af f idavi t  l ike th is  one ,  l ike i f  someone says,  I  should not  be  
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k i l led,  I  should not  be harassed,  in t imidated in  any way ?  Why 

would anyone have a problem wi th that ?  

MS RAMAGAGA :    Yes.  

ADV NOKO :    L ike …[ intervenes] .  

ADV NGCUKAITOBI SC :    Why wou ld they even oppose i t ?    

ADV NOKO :    Why would you oppose an af f idavi t  l i ke that ?  

Do you want  to  k i l l  th is  person for  you to oppose i t ?   I t  is  not  

l ike an in terd ict  where someone is  saying,  th is  person,  GBV,  

for  example,  and say,  no,  I  never assaul ted her .   But  in  th is  

one,  l ike,  I  a lso saw i t ,  but  I  d id  not  understand why would 

someone object  to  that .  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    But  ja ,  that  is  just  my comment .   

ADV NGCUKAITOBI SC :    Yes.   Now,  then at  paragraph 30 

of  Mr Booysen 's a f f idavi t ,  he says  …[intervenes] .  

ADV NOKO :    Page? 

ADV NGCUKAITOBI SC :    Page 77,  the same page where you 

are.  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Ja,  just  paragraph 30 .   He a lso  

g ives a genera l ized denia l .  

 “No l i s t  ex is ted,  and therefore,  there  

was no l is t  that  could have been 

suppl ied to the second respondent .   In 

th is  regard,  I  re fer  to  the af f idavi t  o f  the 
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second respondent  f i led evenly  

herewi th . ”  

 Now,  the second respondent  i s  the MEC.  

ADV NOKO :    Page?  

ADV NGCUKAITOBI SC :    Sorry ,  page 47.  

CHAIRPERSON :    Advocate Ngcukai tobi ,  a t  page 77,  

paragraph 30,  where he denies the existence of  a l is t ,  he 

refers to  the af f idavi t  o f  the second respondent .   

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Do we have that  af f idavi t ?  

ADV NGCUKAITOBI SC :    No,  Madam Chair .   I  actual ly  

looked for  i t  because we had got  these documents f rom the 

NPA,  but  I  had looked for  that  af f idavi t  because what  we then 

found at  page 87,  so i f  you look at ,  Major  General  Booysen 's  

af f idavi t  ends at  86 .   At  87 is  the  reply ing af f idavi t .   I  had 

actual ly  looked fo r  the af f idavi t  o f  the MEC and could  not  f ind 

i t .   So,  th is  is  something we would  have asked fo r  f rom the 

NPA,  but  th is  i s  what  we got .   These are the documents we 

got .   I t  is  ca l led NPA summary.    

CHAIRPERSON :    I  th ink I  should f ind out  f rom the NPA team 

as to whether  we can have the copy of  the MEC's af f idavi t  as 

referred to by General  Booysens,  at  that  paragraph .   We do 

not  have i t  in  our  f i le  a lso .   Advocate Hul ley,  le t  me speak to  

you d i rect ly .   I  know I  should be ta lk ing to the evidence 

leaders,  but  le t  me f ind out  whether  we can have a copy of  
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that  answer ing,  o r  that  af f idavi t .    

ADV HULLEY SC :    Madam Chair ,  as I  understand the 

posi t ion,  that  i s  what  we received f rom the doc kets  that  were  

provided to the NPA or  wi th in the prosecut ion team .  Thank 

you,  Madam Chai r .  

CHAIRPERSON :    Yes.  

ADV HULLEY SC :    I  am not  sure  i f  th is  i s  on .   Thank you,  

Madam Chair .   Madam Chai r ,  as I  understand i t ,  the posi t ion,  

I  might  be incor rect ,  but  as I  understand the posi t ion,  when 

these documents  were received,  in  other  words,  f rom the 

prosecut ion team that  was responsib le,  they had gone to 

se lect  documents f rom var ious source s.   This par t icu lar  

document  was presented in  th is  form,  but  I  wi l l  t ry  to  

ascer ta in or  conf i rm that  that  is  in  fact  correct .   So when we 

ta lk  about  get t ing  documents f rom the NPA,  we must  bear in  

mind that  Advocate Chauke is  par t  o f  the NPA,  so that  is  the 

source of  the documents as fa r  as we are aware .  

CHAIRPERSON :    What  do you mean,  t hat  Advocate Chauke 

is  the …[incomple te] .  

ADV HULLEY SC :    So,  what  I  am saying is  that  the  

…[intervenes] .  

CHAIRPERSON :    You said Advocate Chauke is  what ?  

ADV HULLEY SC :    So,  there was a  prosecut ion team.  

CHAIRPERSON :    Yes.  

ADV HULLEY SC :    Advocate Chauke and members  l ike Mr 
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Maiema,  or  Advocate Maema ,  or  Advocate  Maema,  

Mathenjwa,  and so fo r th,  what  we  have been referr ing to as  

the prosecut ion team, they gathered documents wh ich they 

used to  then present  the case against  Major  General  

Booysen.   What  I  am saying is  that  as far  as I  am aware,  the  

documents that  we have in  our  possession now  inc lude  

exact ly ,  have exact ly  these documents over  here.   But  what  I  

am undertaking to do is  to  conf i rm whether  there was th is  

miss ing conf i rmatory af f idavi t .  

CHAIRPERSON :    Yes,  I  do not  even know at  th is  stage 

whether  i t  was conf i rmatory because the MEC is a second 

respondent .   He could have f i led an answer ing af f idavi t  

probably .   And th is  are supposed to be publ ic  documents f i led  

of  record,  so i t  should be easy to  get  them even f rom the 

regist ra r  of  the court ,  the High Cour t  in  Durban,  i f  we cannot  

get  them f rom the NPA .   Am I  cor rect?  

ADV HULLEY SC :    They ought  to  be.    But  we are  ta lk ing 

about ,  I  mean,  someone can go and look for  that  and I  can 

g ive inst ruct ions to someone wi th in  the NPA to t ry  and upl i f t  

the f i le .   But  you must  be in  mind that  accord ing to the case 

number and so fo r th,  th is  is  a 2008 case number.  

CHAIRPERSON :    Yes.  

ADV HULLEY SC :    But  I  wi l l  cer ta in ly  make ef for ts  to  do so .    

CHAIRPERSON :    But  you agree that  th is  a re  publ ic  

documents .   I f  the  regist ra r  of  the H igh Court  is  approached,  
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i t  w i l l  be easy to f ind these documents.  

ADV HULLEY SC :    I  would agree that  they are  publ ic  

documents .   I  am not  sure i f  I  can agree that  they would be 

easy to f ind .   I  am not  sure what  the processes are  in  KZN,  

but  cer ta in ly  my own exper ience,  for  instance in  the High 

Court  in  Johannesburg  or  in  Pretor ia ,  is  that  these th ings are  

not  that  easy to f ind.   But  theoret ica l ly ,  i t  ought  to  be easy,  

but  p ract ice d ictates otherwise .  

CHAIRPERSON :    Yes.   But  of  course,  i f  the founding papers 

were found as we have them now,  i t  could have been ,  maybe 

the documents are in  the NPA's o f f ice because they could  

obta in at  least  the founding papers,  the answer ing  papers  

that  they conceded to be re levant .   So we could search and 

check i f  the NPA can be of  help.  

ADV HULLEY SC :    I  wi l l  cer ta in ly  convey that  to  my c l ient ,  

Madam Chair .  

CHAIRPERSON :    Thank you.  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .  

CHAIRPERSON :    And when wi l l  we know ?  Should your jun ior  

not  in  the meant ime go and ascerta in whether  such a  

document  can be f i led  and then by  end of ,  say by  luncht ime,  

we should know.   Your jun ior  can f ind out  f rom the NPA so  

long so that  we do not  postpone th is  mat ter  when the  wi tness 

is  s t i l l  under c ross -examinat ion because she f in ishes today .   

We wi l l  not  ca l l  her  back here to deal  wi th  a mat ter  that  we 
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can easi ly  d ispose of  today.   I f  your  jun ior  can assist ,  we wi l l  

appreciate that .   You may proceed,  Advocate Ngcukai tobi ,  

and you can f lag that  par t  as regards the af f idavi t  re fer red to  

by Major  General  Booysens,  which is  supposed to  be the  

af f idavi t  o f  the MEC, second respondent ,  in  the High Court  

proceedings.  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .   And 

then the second par t  then of  the founding af f idavi t  tha t  I  was 

to refer  you to are the speci f i c  ins tances of  the murder that  

are ment ioned in  the founding .  

ADV NOKO :    Okay.  

ADV NGCUKAITOBI SC :    They star t  a t  page,  under the 

heading,  the k i l l ings,  at  page 58,  at  the bot tom of  tha t  page .  

ADV NOKO :    Okay.    Yes,  I  see i t .  

ADV NGCUKAITOBI SC :    And that  is  paragraph 28 .   That  is  

the Ndimande k i l l i ng .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    And Thembe.   That  is  covered at  

paragraph 28 and 29 .    

ADV NOKO :    Yes,  I  see i t .  

ADV NGCUKAITOBI SC :    And then page 60 is  the k i l l ing of  

L indelane Buthelezi .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And paragraph 32,  the k i l l ing o f  

Kopolo  Ndul i  and Nkosinath i  Nthembu.  
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ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Page 61,  the k i l l ing of  Umdu  

Mkhize.  

ADV NOKO :    Yes .   

ADV NGCUKAITOBI SC :    A l l  o f  whom were in  the h i t  l is t .  

ADV NOKO :    Yes .   

ADV NGCUKAITOBI SC :    Now,  what  is  in te rest ing is  despi te  

the a l legat ion by General  B ooysen that  he was per iphera l ,  he  

was unaware .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    He,  in  fact ,  says he was aware of  

each of  these cases .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    You wi l l  see that  f rom paragraph,  

page 78,  paragraph 31,  that  is  where he deals wi th the k i l l ing  

of  Ndimande and Thembe.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And he repeats the pol ice vers ion 

that  the i r  l ives were under th reat .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    But  nowhere does he say,  I  do  not  

know what  was happening .   I  was not  present .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    As  a mat ter  of  fact ,  Commissioner  Brown,  in  
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h is  s tatement ,  somewhere he is  saying that  Major  General  

Booysen was the one report ing on the inc idents,  l ike showing 

in t imate knowledge of  the inc idents .   

ADV NGCUKAITOBI SC :    Yes.   Now,  the same th ing wi th the 

k i l l ing of  Buthelez i  a t  page 79,  paragraph 33 .    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   He,  again,  does not  say,  I  

have no knowledge of  the k i l l ing of  Buthelezi .   He,  in  fact ,  

provides a just i f icat ion for  the k i l l ing .    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Which is  the same just i f icat ion ,  we 

at tempted to arrest ,  he resisted ,  we shot  h im.   

ADV NOKO :    Yes.   

ADV NGCUKAITOBI SC :    Yes.   The same th ing at  page 20,  

paragraph 34,  wi th  the k i l l ing of  Ndul i  and Mthembu.  

ADV NOKO :    Page 8? 

ADV NGCUKAITOBI SC :    Page 80,  sorry ,  paragraph 34 .    

ADV NOKO :    Yes.   

ADV NGCUKAITOBI SC :    Sor ry .   Yes.   That  i s  the  same 

defence in  the k i l l ing of  Ndul i  and Mthembu.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    He does not  say,  what  are you 

ta lk ing about ,  I  had no knowledge .   He,  in  fact ,  admi ts  

knowledge and g ives a just i f icat ion .  

ADV NOKO :    Yes .  
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ADV NGCUKAITOBI SC :    Yes.   The same th ing  wi th the  

k i l l ing of  Mkhize ,  which is  paragraph 35.    

ADV NOKO :    Yes .   

ADV NGCUKAITOBI SC :    Yes.   Now,  yesterday,  you spoke 

of  th is  in terest ing word that  comes f rom the racketeer ing,  

f rom the POCA.   

ADV NOKO :    Yes .   

ADV NGCUKAITOBI SC :    The def in i t ion of  racketeer ing,  

which ta lks about  a pat tern .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    The s imi lar i t y  of  the methods that  

have been deployed .   

ADV NOKO :    Yes .  

ADV NOKO :    We have just  taken four  instances that  he  

admi ts he was aware of .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And he provides a just i f icat ion .   

Can you just  speak about  th is  idea of  a pat tern ?  

ADV NOKO :    I t  is  about  s imi lar  fact  ev idence.  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    To say racketeer ing ,  POCA al lows prosecut ions 

of ,  wel l ,  in  racketeer ing prosecut ions,  i t  a l lows for  the 

admissib i l i ty  of  s imi lar  fact  ev idence .   

ADV NGCUKAITOBI SC :    Yes.   

ADV NOKO :    Where the s imi lar  t ype of  i l legal  act iv i t ies that  
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are a l leged to have been commit ted,  fo r  example,  in  the  

ind ictment ,  and may have happened pr io r  to  the dates that  

are covered in  the ind ictment .  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    But  you look at  the modus operandi  and 

everyth ing,  they are s imi lar .  

ADV NGCUKAITOBI SC :    Yes.   

ADV NOKO :    Those can be used as wel l .    

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    And i t  a lso shows and cor roborates that  those 

that  a re wi th in the ind ictment  real l y  d id happen and shows 

the modus operandi  that  i s  being employed in  the  

racketeer ing wi th in the enterpr ise .  

ADV NGCUKAITOBI SC :    Yes.   Now,  in  the case of  Major  

General  Booysen …[intervenes] .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    I t  is  never c lear  to  me what  h is  

defences are ,  but  i f  one of  h is  defen ces is  lack of  knowledge,  

can he actual ly  susta in that  defen ce in  the l igh t  of  h is 

af f idavi t ?    

ADV NOKO :    He cannot .   Even Mr Danikas in  h is  sta tement  

says i t  was in  2007,  a year pr ior  to  the date covered in  the  

ind ictment ,  which  is  May 2008 .   He says there were a lo t  o f  

th ings happening  and dur ing the  murder of  one Jabulani  in  

Umlaz i ,  they went  there ,  he went  there together  and he ,  
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accord ing to Mr Danikas,  he had ment ioned that  th is  Jabulani  

wi l l  have a bul le t  p lanted in  h is  head.   And then they went  to  

Umlaz i .   Indeed,  Jabulani  was k i l led .   So he was aware.   Even 

the Malvern one,  where the two Af r ican males were in  a  

garage in  a house in  Malvern,  he went  there wi th Major  

General  Booysen ,  accord ing to h im,  where he a l leges that  

Major  General  Booysen said they are not  going to ca l l  the  

ambulance or  the IP ID.   I t  was st i l l  ca l led ID C,  ICD.  

ADV NGCUKAITOBI SC :    ICD.  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    Unt i l  the second suspect  a lso d ies .    

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    Only af ter  he d ies ,  they -  so  he is  aware of  a l l  

these th ings .   And besides,  i f  you are a manager,  even though 

you are not  even physica l l y  p resent  at  some of  the inc idents ,  

i f  you see your members every t ime,  whenever they have to  

go apprehend,  apply legal  processes,  a rrest  suspects,  every  

t ime suspects are  k i l led,  you  do not  invest igate as a manager  

and say,  what  i s  happening ,  why are you not  b r ing ing any 

people to  ar rest  and process lega l ly  through the cr iminal  

just ice system ?  Why are  a l l  the  people that  you go out  to  

ar rest  end up being dead ?  I  mean,  that  is  an obvious th ing  

as  wel l .   Any manager  is  supposed and is  expected to  do that .   

Other  than that ,  he was there at  some scenes .   He knows.   
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He,  l ike,  yes .   

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    Thank you.  

ADV NGCUKAITOBI SC :    He made h imsel f  compl ic i t .  

ADV NOKO :    Yes .   

ADV NGCUKAITOBI SC :    In  the conduct  of  h is  members.  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Now,  i t  is  the second t ime you have 

ment ioned the Danikas a l legat ion that  Mr Booysen said that  

Mr Jabulani  would  be found wi th a bul le t  in  h is  head .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Accord ing to the statement  of  Mr  

Danikas,  that  actual ly  took p lace in  2001,  not  2007 .  

ADV NOKO :    Oh,  then i t  is  my mistake .    

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    I  thought  i t  is  2007.  

ADV NGCUKAITOBI SC :    No,  no ,  i t  is  just  to  correct  that .   

But  the event  you descr ibed is  exact ly  the same that  he  

descr ibes.  

ADV NOKO :    Oh,  okay.  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    Thank you.   

ADV NGCUKAITOBI SC :    A l l  r ight ,  thank you.   Now,  I  would  

l ike then to move f rom the answer ing af f idavi t .   I  th ink we  

have establ ished that  he is  ly ing,  Mr Booysen,  when he says 
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he was unaware .   

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    He was aware  and he provided a 

just i f i cat ion which,  accord ing to  the NPA,  is  a fa lse  

just i f i cat ion .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   Now,  there were addi t ional  

s tatements you refer red to  yesterday .   There  is  one 

speci f ica l l y  that  you ment ioned,  but  you d id not  go to the 

af f idavi t  i tse l f .   I t  is  a t  page 120.    

ADV NOKO :    Oh,  yes.   

ADV NGCUKAITOBI SC :    Yes.   Now,  that  is  the  af f idavi t  o f  

Ms Thandeka Sokulu.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes,  that  i s  referred to as the  

common law wi fe of  Mr Buthelezi .   

ADV NOKO :    L indelan i  Buthelez i .   

ADV NGCUKAITOBI SC :    Mr  L indelan i  Buthelez i .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   Now,  just  expla in again what  

was the context  in  which you refer red to th is .   My job now is  

just  to  show you that  the af f idavi t  ex is t ,  i t  is  here.   

ADV NOKO :    I  do not  remember which docket  i t  is  in ,  but  

they were brothers .   One of  the bro thers was k i l led whi le  the 

other  b rother  was covered wi th a washing basin on h is head .    
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ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    And then af te r  being covered  wi th a washing 

basin on h is head,  the a l legat ions are that  h is  brother  was 

shot  and k i l led .   

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    So,  I  was re lat ing th is  to  what  Ms Thandeka 

Nompumele lo Sokulu sa id in  re lat ion to her  husband,  

L indelan i  Buthelez i ,  dur ing the n ight  when he was k i l led by  

the pol ice.  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    She states that  they threw a b lanket  over  her  

head and then immediate ly they shot  her  husband .   

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    And immediate ly removed i t  a f ter  shoot ing h im .    

ADV NGCUKAITOBI SC :    Yes.   

ADV NOKO :    So,  I  was saying there  is  a s imi la r i ty .   I t  is  a lso  

another  pat te rn,  modus operandi ,  but  there  is  a s imi lar i t y  

there as wel l  as to  how they operate .   

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    Even in  another  case where a son was k i l led in  

a room, the mother and the younger brother  were just  outs ide.   

Thei r  heads were not  covered,  but  the door was c losed behind 

them, ja ,  l ike  to  remove people and then k i l l  a  person .   

ADV NGCUKAITOBI SC :    Yes.   Wel l ,  the reason her  a f f idavi t  

is  put  here is  because Mr L indelan i  Buthelez i  is  one of  the  
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persons that  have been k i l led at  the t ime the appl icat ion is  

brought .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    As having been found in  the h i t  

l is t .   And Mr Mkhize is  saying to the court ,  th is  is  one of  the  

persons who were  k i l led.  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    And I  know the in format ion f rom 

his wi fe,  Ms Soku lu .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Mr  Booysen then says:  

 “This a l legat ion must  be st ruck out  as  

hearsay because Ms Sokulu 's  af f idavi t  

has not  been at tached . ”  

 That  is  what  he says in  the answer ing af f idavi t .   We 

just  read that  at  paragraph 29.  

ADV NOKO :    That  is  not  t rue .  

ADV NGCUKAITOBI SC :    Yes.   Now,  th is  is  why then she 

then br ings an a f f idavi t  in  the reply to  say,  here  is  the  

af f idavi t .   This is  not  hearsay ,  i t  happened.    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   Now …[intervenes] .  

CHAIRPERSON :    Before you proceed,  I  would l ike to  have a 

look at  paragraph 29 that  you are referr ing to.  

ADV NGCUKAITOBI SC :    Yes.   
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CHAIRPERSON :    The unsubstant ia ted hearsay point .   

ADV NGCUKAITOBI SC :    Yes,  that  ought  to  be st ruck out .    

CHAIRPERSON :    Now the reply ing af f idavi t ,  I  just  need 

c la r i ty  here ,  the appl icant  i s  Bongani  E l v is  Mkhize.   The 

reply ing af f idavi t ,  when you look at  the t raml ines,  is  the  

appl icant 's  reply ing af f idavi t .   The deponent  is  Thandeka 

Nompumele lo Sokulu .  

ADV NGCUKAITOBI SC :    Yes.   Madam Chai r ,  I  th ink  that  i s  

an er ror  because the actual  reply ing af f idavi t  i s  ear l ier .   I  

th ink I  saw i t  a t  page 86 or  something .   I t  is  87,  yes.    

CHAIRPERSON :    Yes.   I  th ink that  is  cor rect .   

ADV NGCUKAITOBI SC :    Yes,  and then a l l  o f  these af f idavi ts  

are just  conf i rmator ies to  the reply .   

CHAIRPERSON :    Yes,  le t  us go to the one that  i s  correct  in  

respect  of  which you made the point  concern ing the  a l leged 

unsubstant ia ted hearsay point  that  was to be st ruck out .    

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Accord ing to General  Booysens.  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    And you then refer red us to th is  af f idavi t .    

ADV NGCUKAITOBI SC :    Yes,  at  page 120 .  

CHAIRPERSON :    That  seems to  be the wrong one.   The 

correct  one is  the  one at  page 87,  you say .  

ADV NGCUKAITOBI SC :    Yes.   Wel l ,  they are both cor rect ,  

Madam Chair .   The one at  page 87 is  the main rep ly,  I  can 
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put  i t  l ike that .  

CHAIRPERSON :    Yes.  

ADV NGCUKAITOBI SC :    And then the one at  120 is  a  

conf i rmatory to  that .   I t  is  just  that  the  t raml ine is  incorrect .   

I t  should have said conf i rmatory  af f idavi t  or  support ing  

af f idavi t .   I f  you look at  the one at  126,  i t  i s  ca l led support ing  

af f idavi t .  

CHAIRPERSON :    Ja.   

ADV NGCUKAITOBI SC :    Others are just  ca l led af f idavi t ,  

probably the safest ,  yes.   

CHAIRPERSON :    I t  is  confusing,  but  I  do understand.  

ADV NGCUKAITOBI SC :    Yes,  thank you,  Madam Chai r .   

Advocate Noko,  can we then go to the af f idavi t  o f  Ms Sokulu?  

You remember that  she is  respond ing to the c la im that  i t  is  

unsubstant ia ted hearsay ,  i t  ought  to  be st ruck out .   And you 

took a d i f ferent  i ssue wi th i t ,  which is  that  why would you,  as  

a senior  pol i ceman,  oppose the admission of  th is  af f idavi t ,  

even i f  i t  was hearsay,  bear ing in  mind the nature of  the re l ie f  

that  a person is  asking not  to  be k i l led but  to  be taken to the  

pol ice stat ion .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    So you can park that  idea and just  

focus on the mer i ts  of  how she descr ibes the k i l l i ng of  Mr  

Buthelez i .  

ADV NOKO :    Yes .   That  is  …[ intervenes] .  



6 FEBRUARY 2026  –  DAY 22  
 

Page 45  o f  221  

ADV NGCUKAITOBI SC :    Sorry.  

ADV NOKO :    Oh,  sorry.  

ADV NGCUKAITOBI SC :    No,  carry  on .   

ADV NOKO :    Okay.   I  was saying  the descr ip t ion s tar ts  at  

paragraph 3.   Should I  read f rom there? 

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    Okay.   I t  says,  she says:  

 “There were  approximate ly  20 

pol icemen.   When I  emerged f rom the 

house,  there were approximate ly s ix  or  

e ight  ins ide the house when they 

ar rested my husband .   When he 

d isappeared f rom my s ight ,  he  was 

a l ready subdued and under the i r  

e f fect ive cont ro l .   There would thus 

have been no opportuni ty  in  respect fu l  

submission for  h im to have obta ined or  

secured a weapon to threaten the l ives  

of  the pol icemen .   I  be l ieve that  the  

pol ice had executed my husband on that  

n ight  as they had behaved in  very h igh -

handed fashion.   I ,  too,  had been 

assaul ted for  no reason whatsoever  and 

had a b lanket  th rown over my head. ”  

ADV NGCUKAITOBI SC :    So jus t  wai t  there .   Is  th is  what  
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you were ta lk ing about?  

ADV NOKO :    Yes .   But  she goes on about  the b lanket  a l i t t le  

b i t .  

ADV NGCUKAITOBI SC :    A l l  r ight ,  carry on .   

ADV NOKO :    Ja,  she says:  

 “ I  ver i l y  bel ieve that  th is  was done  …”  

 The throwing of  the b lanket ,  as she says .  

 “Was done by the pol ice in  order  to  

make double sure that  I  d id  not  wi tness 

the unlawfu l  act ions.   There is  no other  

explanat ion why a  b lanket  would be put  

over  my head immediate ly pr ior  to  the 

sound of  a gunshot  and i t  be ing 

removed immedia te ly thereaf ter . ”  

CHAIRPERSON :    I t  is  correct ,  Counsel ,  that  when you have 

regard to paragraph 5 at  page 122,  I  just  ment ion  i t  so that  i t  

he lps us  la ter ,  that  paragraph 5 re fers to  General  B ooysen 's  

paragraph 33 …[intervenes] .  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Where  those a l legat ions of  

unsubstant ia ted points  are made.  

ADV NGCUKAITOBI SC :    Yes.   

CHAIRPERSON :    So,  yes,  she is  then deal ing w i th that  

aspect .   I  th ink the af f idavi t  was then f i led,  among o thers,  to  

deal  wi th  that  speci f ic  par t  as she refers  to  paragraph 33 of  
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the four th respondent 's  answer ing af f idavi t  a t  page 122 .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   I t  is  qui te  a lengthy rebut ta l ,  

but  perhaps we should deal  wi th  i t  because i t  is  important  to  

expla in,  i f  not  to  the panel ,  cer ta in ly  to  the publ ic ,  why Major  

General  Booysen l ied in  h is  af f idavi t ,  accord ing to Ms Sokulu .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    She says :  

 “ I  wish to state categor ica l l y  that  the 

averments  conta ined there in  …”  

 That  is  in  Major  General  B ooysen 's af f idavi t .  

 “A re fa lse fo r  the fo l lowing reasons. ”  

 What  a re those reasons? 

ADV NOKO :    From ( i )  r ight?  

ADV NGCUKAITOBI SC :    Yes.   

ADV NOKO :    - :  

 “When my husband le f t  my v iew,  I  was 

taken to an adjo in ing room .  He had 

a l ready been under ef fect ive cont ro l  o f  

the pol ice,  who were approximate ly  6 to  

18 number at  the t ime. ”  

 Number 2,  she says:  

 “He was unarmed and was not  

bel l igerent  o r  showing any s igns of  

aggression towards the pol ice up unt i l  
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the t ime he d isappeared f rom my v iew . ”  

 3 :  

 “Short l y  af ter  d isappear ing f rom my 

v iew,  a b lanket  was p laced over  my 

head.   A gunshot  rang out .   My husband 

was unarmed when he d isappeared f rom 

my v iew. ”  

 Number 4:  

 “The four th respondent  avers in  h is  

reply that  my husband resisted arrest  

and at tempted to shoot  at  the members  

of  the South Af r ican  Pol ice  Serv ices 

who returned f i re  in  se l f -defence.   

Br ie f l y ,  he was k i l led in  exchange of  

f i re . ”  

 Number 5:  

 “My husband had not  res isted arrest  and 

was ef fect ive ly  ar rested when he 

d isappeared f rom my v iew .   Any 

suggest ion by four th respondent  that  he  

had resisted ar rest  is  fa lse .   Besides,  

unless he was there  …”  

 Oh,  page 23 is  b l ank.  

ADV NGCUKAITOBI SC :    No,  i t  cont inues to …[indis t inct ] .  

ADV NOKO :    Oh,  to  24.   
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ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    Okay:  

 “Besides,  unless he was there,  h is  

averment  that  pol ice acted in  se l f -

defence is  hearsay and ought  to  be  

st ruck out  by th is  honourable court . ”  

 Number 6:   

 “Further ,  the reading of  the four th 

respondent 's  averments quoted above,  

i t  appears that  my husband would have 

f i red shots at  the pol ice wi th h is  f i rearm.   

I  would l ike to  re i terate that  my husband 

was unarmed when he was taken out  of  

the room. ”  

 Number 7:   

 “A t  the  moment  of  removing my husband 

f rom the bedroom, a l l  that  the pol ice  

were asking h im was,  what  is  your  

name?  There was thus no reason for  

tak ing h im out  of  my v iew unless i t  was 

for  the purpose of  k i l l ing h im in  

c i rcumstances where there are  no 

eyewi tnesses . ”  

 Number 8:  

 “ I t  is  a lso impossib le that  wi th in  th is  
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conf ined space that  exchange f i rearm 

that  four th respondent  refers to  that  

none of  the members of  the South  

Af r ican Pol ice Serv ices were indeed 

in ju red. ”  

ADV NGCUKAITOBI SC :    So th is  i s  an eyewi tness ,  that  you 

would ca l l  an eyewi tness .   He was present  there .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   And she is  one of  the  

wi tnesses you would have cal led i f  the mat ter  had proceeded 

to t r ia l  

ADV NOKO :    Yes,  and she is  not  the only eyewi tness.  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    In  other  dockets  as wel l ,  there are  

eyewi tnesses,  l i ke the examples that  I  gave where a  mother  

and her  son were  c losed out  of  a  room and the other  son of  

hers was shot  ins ide there .  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    But  th is  one was an eyewi tness in  respect  

of  the k i l l ing of  Mr Buthelezi .  

ADV NOKO :    Yes .   Oh,  yes …[ intervenes] .  

CHAIRPERSON :    And no other .   

ADV NOKO :    No other ,  yes.    I t  is  a  separate docket ,  yes,  

Chai r .   

ADV NGCUKAITOBI SC :    Yes,  okay,  thank you .   But  she a lso  
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test i f ies that  she hersel f  was the subject  of  assaul t .   

ADV NOKO :    Yes,  she says she was assaul ted.  

ADV NGCUKAITOBI SC :    Which i s  at  paragraph 6.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Where she says :  

 “There was no reason for  the pol ice to  

assaul t  me dur ing the arrest  o f  my 

husband,  and thei r  behavio ur  in  th is  

regard is  an objec t ive ind icat ion of  the i r  

h igh-handedness and d is regard of  

fundamenta l  human and const i tu t ional  

r ights. ”  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Now,  so th is  is  what  you were  

ta lk ing about .   I f  you go to page 125,  you wi l l  see the  

s ignature there,  TN Sokulu.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   

MS RAMAGAGA :    Ja,  maybe just  to  assist  p roper record ing  

a lso about ,  or  to  br ing cer ta inty on  whether  th is  i s  a what ,  

support ing af f idav i t  or  annexure .  

ADV NGCUKAITOBI SC :    Yes.  

MS RAMAGAGA :    That  wi l l  be found in  page 98 ,  paragraph 

3,  you wi l l  see the document  is  marked P,  and l ine 3  says:  

 “Contrary to  the  af f idavi t  to  the  
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common law wi fe annexed hereto  

and marked P . ”  

ADV NGCUKAITOBI SC :    Sorry,  Madam …[intervenes] .  

MS RAMAGAGA :    Page 98.  

ADV NGCUKAITOBI SC :    Yes,  I  have  got  the page.   I  cannot  

f ind the por t ion you just  read .   

MS RAMAGAGA :    The th i rd  paragraph,  the th i rd l ine .  

ADV NGCUKAITOBI SC :    Oh,  yes,  yes,  yes .    

CHAIRPERSON :    Is  that  paragraph  22 …[intervenes] .  

ADV NGCUKAITOBI SC :    Paragraph 22.  

CHAIRPERSON :    Ad paragraph 23.   

MS RAMAGAGA :    Yes,  that  is  correct ,  yes .  

ADV NGCUKAITOBI SC :    Oh,  yes.   Thank you.   Do you 

conf i rm that  that  is  indeed the case ?  

ADV NOKO :    Yes,  i t  is  the case.  

ADV NGCUKAITOBI SC :    Sorry,  I  th ink I  had over looked that  

par t .   I  suppose that  answers the quest ion that  the Chai r  had 

asked.    

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   Do you know,  Madam 

Ramagaga,  once you have found the  answer,  everyone then 

f inds i t .   My jun ior  has now pointed out  that  at  page 120,  that  

P is  actual ly  at  the top .  

MS RAMAGAGA :    Ja,  i t  is  marked P .   

ADV NGCUKAITOBI SC :    Yes.  
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MS RAMAGAGA :    So he connect  that ,  then at  least  i t  is  c lear  

that  i t  is  an annexure.   

ADV NGCUKAITOBI SC :    Yes,  thank you.    

CHAIRPERSON :    Thank you very much,  my s is ter ,  for  

assist ing us .   

ADV NGCUKAITOBI SC :    A l l  r ight ,  thank you.   We f in ished 

the content  of  tha t  af f idavi t ,  but  th is  is  what  you were ta lk ing  

about  in  your  ev idence ear l ier  yesterday .   

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes.  Now you …[ intervenes] .  

CHAIRPERSON :    Which is  indeed f ine reading .  

ADV NGCUKAITOBI SC :    Yes,  i t  is .   I t  is  reading wi th  a tooth 

comb.   Thank you .   I  want  to  move on to another  category of  

ev idence.  

ADV NOKO :    Okay.  

ADV NGCUKAITOBI SC :    We have deal t  w i th  th is  

substant ia l l y  now.   

ADV NOKO :    Okay.  

ADV NGCUKAITOBI SC :    You a lso ment ioned bal l i s t ics .    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Where you said you were a lso  

re ly ing on bal l i s t i cs.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   Now,  I  presumed that  you 

had read those ba l l is t ics reports yoursel f .  
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ADV NOKO :    Yes,  I  have.  

ADV NGCUKAITOBI SC :    Yes.   Now,  the f i rs t  ba l l i s t i cs report  

that  we have is  at  page 126.   And that  i s  ment ioned as 

support ing af f idav i t .   I f  you turn the  page to 127,  i t  is  s igned 

by Jacobus Steyl .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    I  th ink we at tempted to ge t  hold of  

h im.   I  th ink he current ly  l ives overseas.  

ADV NOKO :    Oh,  okay.  

ADV NGCUKAITOBI SC :    Yes.   But  at  page 127,  paragraph 

3,  he expla ins the context  in  which he got  involved in  the 

mat ter .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    - :  

 “On 18 September 2008,  I  was 

inst ructed by  Hlapane At torneys,  

Durban,  by te lephonic consul tat ion wi th  

Mr Nat i  Shozi ,  where he br ie f l y  gave me 

the background o f  a shoot ing inc ident  

which occurred a long the  N3 

nor thbound,  just  past  the Maryvale  of f  

ramp. ”  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    And then he expla ined the steps 

that  he took to per form an examinat ion over  that  inc ident .    
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ADV NOKO :    Ja.  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    Conf i rmed.  

ADV NGCUKAITOBI SC :    Now,  the actual  report  s ta r ts  at  

page 131.   Can you see that?  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   And the assessment  of  the  

bodies that  were found is  at  page 137 .   

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And that  i s  where he deals wi th the 

body of  Mr Thembe.    

ADV NOKO :    Yes .  

CHAIRPERSON :    What  d id you say about  131 ,  the report  

s ta r ts  there?  

ADV NGCUKAITOBI SC :    The . . [ in tervenes] .  

CHAIRPERSON :    Actual  report .  

ADV NGCUKAITOBI SC :    Yes,  the actual  report  s ta r ts  at  

page 131.   The a f f idavi t  ends at  130,  and then he at taches 

h is report  f rom 131.   And then the examinat ion of  the in ju r ies  

on the body star ts  at  137 .   That  is  Mr Thembe.  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes.  

MS RAMAGAGA :    Page? 

ADV NGCUKAITOBI SC :    Page 137 .   

MS RAMAGAGA :    Thank you.  
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ADV NGCUKAITOBI SC :    Yes.   Now,  I  want  to  just  go to h is  

conclusions that  are at  138 .   There are seven bul le ts of  h is  

conclusions .   

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Because i t  is  someth ing you 

ment ioned in  your  ev idence when you said the pol ice c la im 

that  they were at tacked by the passengers in  the vehic le .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    But  there is  no evidence of  any 

shots f rom ins ide the vehic le outs ide.    

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes .   Now,  these are the  

pre l iminary conclusions he reached at  that  s tage.   We have 

another  report  wh ich deals wi th the  f ina l  conclusions .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    The f i rs t  bu l le t  says :  

 “On the r ight  s ide of  the vehic le,  i t  

appears that  there could be at  least  four  

bul le t  ent rance holes.   Two of  these 

could have created in jur ies to  the dr iver ,  

and one could have created in ju ry to  the 

passenger in  the  le f t  back seat .   The 

t ra jector ies ind icate that  the dr iver  at  

least  received a head wound and a r ight  

upper body wound. ”  
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ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    So what  you have are bul le ts f rom 

outs ide in to the vehic le,  four  of  them .   

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And those are the bul le ts that  k i l l  

the dr iver  because he is  shot  in  the  head.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   The second bul le t :  

 “The in jury to  the  back seat  passenger  

was most  l i ke ly a  grazed wound due to  

the amount  of  t issue found and the 

absence of  b lood splat te r  on the door  

f rame. ”  

 Then the th i rd one :  

 “A t  th is  s tage there is  no ind icat ion that  

shots were f i red through c losed 

windows f rom ins ide to the outs ide . ”  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes,  that  is  the point  you made 

per t inent ly  yesterday .   

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.  

 “ I t  was ind icated that  the suspects were 

using assaul t  r i f les dur ing the inc ident .   

I t  is  pecul iar  that  there were no p ictures 
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o f  these weapons on the scene . ”  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    And then he says:   

 “The two AK-47 car t r idge cases found 

ins ide the vehic le and the absence of  

b lood on the one found on the console  

ra ises quest ions of  va l id i t y . ”  

 Do you know what  th is  is  refer r ing to ?  

ADV NOKO :    The p lanted f i rearm.  

ADV NGCUKAITOBI SC :    Yes,  but  can you expand on that ?  

ADV NOKO :    Is  i t  not  the,  i t  was the c la im by the pol ice tha t  

they were being shot  at .  

ADV NGCUKAITOBI SC :    Yes,  by people car ry ing AK -47s.  

ADV NOKO :    Yes.   So now he is  rebut t ing that  to  say the  

car t r idges found were not  compat ib le wi th the r i f le .  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    Yes.   So i t  can be that  they f i red l i ke  

…[intervenes] .  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    Ja.  

ADV NGCUKAITOBI SC :    Yes,  and that  is  what  he means  

…[intervenes] .  

ADV NOKO :    So the a l legat ion tha t  they were being shot  at  

is  not  t rue ,  yes.  

ADV NGCUKAITOBI SC :    Yes,  absolute ly .   Yes.    
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 “Now the scrape marks and probable  

tyre marks on the pants of  the deceased 

seem to be cons istent  wi th  the b lood 

found f rom the back le f t  t yre.   The b lood 

drags marks on the scene,  the abras ions 

on the deceased 's  body,  and the broken 

r ight  wr is t  ind ica te that  the deceased 

was most  p robably fe l l  out  of  the 

vehic le,  breaking  h is wr is t ,  and was 

dragged by the  vehic le fo r  some 

distance before becoming untangled.   I t  

appeared that  the deceased thereaf ter  

received a number of  gunshots whi le  in  

th is  condi t ion outs ide of  the vehic le . ”  

 I f  you actual ly  can imagine what  was happening,  he  

is  being dragged by the vehic le .  

ADV NOKO :    The cruel ty .  

ADV NGCUKAITOBI SC :    Yes,  and then they shoot  h im 

outs ide.    

ADV NOKO :    S joe.  

ADV NGCUKAITOBI SC :    Yes.   And by the way,  the i r  own 

report  we read yesterday says he was actual ly  running away 

when they shot  h im .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   
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ADV NOKO :    This is  compat ib le .  

ADV NGCUKAITOBI SC :    Yes.   Then he says:  

 “On the scene,  af ter  the pol ice  

invest igat ion,  there were markings st i l l  

v is ib le  ind icat ing  that  only four  spent  

car t r idge cases or  exhib i t s  were 

col lected,  which is  a lso pecul iar . ”  

 Then i t  says :  

 “ I t  is  fur ther  pecul iar  that  no s tate 

bal l i s t ic  d iv is ion member was invo lved 

in  the reconst ruct ion of  th is  mat ter . ”  

ADV NOKO :    This is  compat ib le wi th what  the wi tness said,  

Mr Danikas,  that  the scenes were being ,  murder scenes were  

being manipulated before the forensics are ca l led and the  

IPID and a l l  the l i ke .  

ADV NGCUKAITOBI SC :    Yes.   Now,  th is  is  the scene ,  the 

reason why th is  i s  so important ,  th is  i s  the actual  scene that  

Major  General  Booysen star ted,  superv ised,  and then came 

to c lean up .   

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   Now,  Mr  Steyl  a t  the t ime,  

was he one of  the  experts that  you were re ly ing upon ? 

ADV NOKO :    Yes ,  Mr Jacobus Stey l ,  Capta in Mangena .   

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    Those were the two prominent  ones,  yes .   
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ADV NGCUKAITOBI SC :    Yes,  we saw another  report  f rom,  

I  th ink,  Mr Naidoo.  

ADV NOKO :    Oh,  yes,  there could have been that  as  wel l  ja .  

ADV NGCUKAITOBI SC :    But ,  yes,  that  was in  re lat ion to the  

k i l l ing of  the young boy.  

ADV NOKO :    Kwazi  Ndlovu.  

ADV NGCUKAITOBI SC :    Kwazi  Nd lovu.  

ADV NOKO :    Oh,  yes.  

ADV NGCUKAITOBI SC :    But  i t  was a jo in t  report  between 

Steyl  and Naidoo.  

ADV NOKO :    Oh,  yes.   

ADV NGCUKAITOBI SC :    Yes.   Now,  you see,  the reason I  

have taken you th rough th is ,  you see what  is  puzzl ing  is  they 

f i rs t  ta lk  about  the POCA and say,  wel l ,  POCA has not  been 

establ ished.   And then th is  i s  a  st ra ight fo rward  case of  

murder.   

ADV NOKO :    Yes .   

ADV NGCUKAITOBI SC :    Yes.   And in  th is  panel ,  we have 

never been g iven wi th any just i f ica t ion why the murder case 

was not  proceeded wi th.    

ADV NOKO :    I f  they feel  that  Sect ion 2 (1)(e)  and ( f )  have 

not  been establ ished,  which is  a lso not  t rue,  yes,  why not  

proceed wi th the murder then? 

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    Ja.  
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ADV NGCUKAITOBI SC :    And we know that  Mr Booysen,  

Major  General  Booysen,  was in i t ia l l y  charged wi th two counts  

of  murder.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   Now,  could I  then move to  

the th i rd feature of  th is .   You remember that  you spoke about  

wi tness statements .   

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Now,  tha t  is  apart  f rom the expert  

wi tnesses.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    I  am ta lk ing now factual  wi tnesses .    

ADV NOKO :    Non-expert  wi tnesses.  

ADV NGCUKAITOBI SC :    Ja,  non-expert  wi tnesses .   

CHAIRPERSON :    Advocate Ngcuka i tobi ,  i f  I  understood you 

correct ly ,  you say,  they say that  i t  is  murder,  but  i t  was never  

proceeded wi th .  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    And then you again say Major  General  

Booysens was charged wi th murder .  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    So,  are you suggest ing that  despi te  the  

fact  that  he was charged,  that  case was never proceeded 

wi th?  

ADV NGCUKAITOBI SC :    Yes,  i t  is  one of  the cases that  
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were wi thdrawn by the Di rector  of  Publ ic  Prosecut ions,  

Madam, Advocate  Harr ison .    

CHAIRPERSON :    That  i s  what  you mean?  

ADV NGCUKAITOBI SC :    That  is  what  I  mean.  

CHAIRPERSON :    Thank you.  

ADV NGCUKAITOBI SC :    And in  th is  enqui ry ,  we have never  

been g iven a just i f i cat ion why the murder case was 

wi thdrawn.    

ADV NOKO :    The two counts of  murder .    

ADV NGCUKAITOBI SC :    The two counts of  murder were  

wi thdrawn.  

ADV NOKO :    As par t  o f  the f i ve predicate of fen ces.  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes,  now,  I  was going to move on,  

but  I  thought  perhaps before I  do that ,  i t  is  just  to  put  an end 

to that  appl icat ion  that  was brought  by Mr Shozi .    

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    So,  the outcome of  that  is  at  page 

151.  

CHAIRPERSON :    I  beg your pardon,  Counsel .   Back to that  

point  o f  wi thdrawal ,  the  wi thdrawal  of  the murder charges,  

was i t  a t  the same t ime wi th  the wi thdrawal  of  the  

racketeer ing charges? 

ADV NOKO :    No,  Chai r ,  i t  was not .   Advocate Batohi  
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wi thdrew the racketeer ing charges,  the two counts .   And then 

Advocate E la ine Harr ison wi thdrew al l  the other  of fen ces.    

CHAIRPERSON :    The predicate of fences?  

ADV NOKO :    Yes,  predicate of fences and a l l  o ther  o f fences  

in  respect  of  the other  accused persons .   

CHAIRPERSON :    Do you perhaps,  Counsel ,  have an 

ind icat ion or  pages where such wi thdrawals were made ,  

because I  would  l ike to  look at  the dates.   F i rs t ,  the  

wi thdrawal  of  the  racketeer ing charges by Advocate  Ba tohi ,  

when precise ly?  

ADV NGCUKAITOBI SC :    The one by Advocate Ba tohi  is  at  

SB4229,  and the date is  the 16 t h  o f  Ju ly 2019.  

CHAIRPERSON :    I t  wi l l  be at  SB ? 

ADV NGCUKAITOBI SC :    SB4229.  

CHAIRPERSON :    SB4229.   Yes,  I  see that .   I t  is  dated 16 

July 2019.  

ADV NGCUKAITOBI SC :    Yes ,  so the …[ intervenes] .  

CHAIRPERSON :    Under the s ignature of  Advocate Ba tohi .   

ADV NGCUKAITOBI SC :    Advocate  Batohi .   Yes,  so,  i f  you,  

the heading is :  

 “NDPP to wi thdraw racketeer ing  

charges in  the mat ter  of  s tate fo l lowing 

a rev iew process . ”  

 And then in  the th i rd paragraph,  she then announces 

her  decis ion.  
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 “ I  have decided that  the  said  

author izat ions are inval id  and tha t  the 

racketeer ing charges against  a l l  

accused must  be wi thdrawn . ”  

 So,  she cer ta in ly  took that  decis ion on the 16 t h  o f  

Ju ly 2019.   And she then la ter  says,  paragraph 4:  

 “ In respect  of  the  predicate of fences  as  

set  out  in  the ind ictment ,  the panel  

concluded that  there are var ious 

chal lenges wi th the evidence and the 

invest igat ion in  respect  of  each docket .   

In  th is  regard,  you are referred to 

paragraph C,  D and E of  the report .   You 

are accord ingly requested to evaluate 

the evidence in  each docket  and decide 

whether  to  prosecute the ind iv iduals  

who may be impl icated in  these mat ters .   

I  br ing to your at tent ion that  the panel  

a lso found that  there is  insuf f i c ient  

ev idence against  General  Booysen in  

regard to the other  charges prefer red  

against  h im.   P lease take th is  in to 

account  in  your  evaluat ion of  the  

evidence against  h im in  respect  of  those 

predicate of fences in  which he is  
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charged.   As d iscussed wi th you,  p lease 

contact  wi th  the  next  of  k in  of  the  

deceased persons and expla in  the 

impl icat ions of  my decis ion .   I t  is  

important  fo r  them to know tha t  the  

wi thdrawal  of  the  racketeer ing charges 

does not  mean that  there wi l l  be  no 

just ice for  the v ic t ims of  the cr imes.   

You wi l l  be consider ing whether  there is  

suf f i c ient  ev idence to charge any person 

for  the other  of fences,  inc luding 

murder . ”  

 So,  that  is  the inst ruct ion to the Di rector  of  Publ ic  

Prosecut ions .   Madam Chair ,  I  recal l  that  I  have seen in  the  

context  of  the Kwazi  Ndlovu case,  correspondence about  the  

wi thdrawal  of  o ther  charges by the DPP of  KZN,  but  I  wi l l  ask  

my team to look for  i t .  

CHAIRPERSON :    Yes,  we wi l l  a lso  ask our  researcher to  

assist  us to  check that  documents.   We wi l l  a lso check.   We 

wi l l  ask our  researcher to  check the wi thdrawal  o f  those 

predicate of fences by Advocate Harr ison .  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    The document .   

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .    

CHAIRPERSON :    I f  you f ind that  document  dur ing  the tea  
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break,  you can br ing that  aspect  back.   

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Then we can ref lect  on that .    

ADV NGCUKAITOBI SC :    Yes,  thank you,  Madam Chai r .  

CHAIRPERSON :    So that  i t  does not  go through the cracks .    

ADV NGCUKAITOBI SC :    Yes,  thank you,  Madam Chair .   So,  

in  terms of  where  that  mat te r  ended,  that  appl icat ion by Mr  

Bongani  Mkhize …[ intervenes] .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    There are two documents that  a re  

re levant .   The one is  at  page 149 .   

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    That  is  the order  for  in te r im re l ie f .    

ADV NOKO :    Yes .   

CHAIRPERSON :    What  page is  tha t?   

ADV NGCUKAITOBI SC :    149.   So there was an order  g iven 

at  page 150 on the 5 t h ,  sorry,  on the 21 s t  o f  October 2008 .  

ADV NOKO :    Yes ,  I  see i t .  

ADV NGCUKAITOBI SC :    Where the  respondents were  

in terd icted f rom ki l l ing,  in ju r ing,  threatening,  harassing,  o r  in  

any way in t imidat ing the appl icant .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    So which  was the same order  that  

Mr Mkhize wanted .  

ADV NOKO :    Yes.  
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ADV NGCUKAITOBI SC :    Yes.   Now,  that  order  returned to  

court  on the 14 t h  o f  November 2008 for  f ina l  re l ie f .   

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Which you wi l l  see at  page 151 .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   And there was a consent  

order  g iven.  

ADV NOKO :    Yes .   I  can see i t .  

ADV NGCUKAITOBI SC :    Yes.   I t  looks l ike the  in ter im 

in terd ict  was not  by consent .   I t  was contested .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    And then the  f ina l  o rder  was by 

consent .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   And the f ina l  o rder  was :  

 “That  the respondents are in terd icted  

f rom unlawfu l ly  k i l l ing,  in ju r ing,  

threatening,  harassing,  o r  in  any way 

unlawfu l l y  in t imidat ing the appl icant . ”  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    And then everyth ing e lse was then 

d ischarged.  

ADV NOKO :    Yes.   

ADV NGCUKAITOBI SC :    Yes.   So the point  you were making 

yesterday,  as I  understood,  i s  that  despi te  the existence of  
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these orders,  Mr Mkhize was in  fac t  k i l led .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    The same appl icant  who obta ined 

these orders.  

ADV NOKO :    Yes .   

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    I f  you may pause,  Counsel .   Advocate 

Ngcukai tobi ,  I  am going to request  that  we pause .   I  am going 

to request  that  we pause and take an ear l ier  tea break.   We 

wi l l  reconvene at  25 past  11 .    

ADV NGCUKAITOBI SC :    Thank you.  

CHAIRPERSON :    You can hold on there.   We wi l l  ad journ 

unt i l  25 past  11.  

ENQUIRY ADJOURNS 

ENQUIRY RESUMES 

CHAIRPERSON :    Yes,  thank you.   Ma'am,  are st i l l  under  

oath.  

ADV NOKO :    Yes,  Chai r .  

CHAIRPERSON :    You may proceed,  Advocate Ngcukai tobi .  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chai r .   

Advocate Noko,  there is  j ust  something I  forgot  to  ask you 

yesterday.   Advocate Batohi  has created the impression in  

th is  panel  that  when a l l  o f  these events were tak ing p lace,  

she was out  in  The Hague and came back recent ly  a nd she is  

ignorant  about  what  t ranspi red before.   I  can hear  mysel f ,  
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so. . .   Somebody is  record ing.   Anyway.   Is  th is  correct ,  that  

when,  because these are events of  2008 and 2009.   Is  she 

te l l ing the t ruth when she says she was not  around ? 

ADV NOKO :    No,  she is  not .   Accord ing to my unders tanding,  

she is  not .   Because. . .  I  th ink she le f t  the posi t ion of  DPP 

when?  2000 and. . .   Towards the end of  2009 ? 

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    From there .  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    Ja,  and these events are f rom 2008,  accord ing 

to the ind ictment ,  yes.    

ADV NGCUKAITOBI SC :    Yes.   And for  the most  par t  o f  those 

events,  they were sent  to  inquests that  would have been. . .   

That  would have been overseen by her  as the DPP .  

ADV NOKO :    As the DPP case at  that  t ime,  yes.    

ADV NGCUKAITOBI SC :    Yes.   So th is  nar rat ive that  she 

has peddled,  that  she is  igno rant  Of  th is ,  because she spent  

10 years in  The Hague,  is  a fa lse nar rat ive .  

ADV NOKO :    I  do  not  agree wi th i t ,  yes.    

ADV NGCUKAITOBI SC :    Yes.   Now,  before we broke,  we 

were st i l l  deal ing wi th the evidence of  Mr Steyn.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And I  had in tended to  take you 

through to the  factual  s tatements to  address the  cont ro l  

e lement  beyond the par t ic ipat ion e lement .  
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ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    But . . .  

CHAIRPERSON :    Sorry,  you had just  deal t  w i th  the  

in terd icto ry re l ie fs at  page 150.    

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    And the f ina l  re l ie f  a t  151.  .  

ADV NGCUKAITOBI SC :    Yes,  Madam Chair .  

CHAIRPERSON :    Are you able to  make sense as to when the  

ru le n is i  was conf i rmed f ina l l y?  

ADV NGCUKAITOBI SC :    Yes,  Madam Chai r .   We know that  

at  page 151,  that  i t  was conf i rmed on the 14th of  November  

2008.  

CHAIRPERSON :    The 14th? 

ADV NGCUKAITOBI SC :    14th of  November,  yes .  

CHAIRPERSON :    I  see the date stamp there is  not  very c lear  

to  me.  

ADV NGCUKAITOBI SC :    Oh,  I  see.   In  other  words,  the date  

on the order  may be d i f ferent  to  the  actual  date.  .  

CHAIRPERSON :    Oh,  ja .   I  see the  date on the order ,  the 

date stamp is  not  c lear .  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    The regist rar 's  date stamp .  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    But  we can accept  that  i t  was conf i rmed on 

the 14th.  .  
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ADV NGCUKAITOBI SC :    Yes,  even the fo l lowing page,  

actual ly ,  i s  a lso not  c lear .  .  

CHAIRPERSON :    Ja,  i t  is  not .   But  le t  us accept  for  now the  

14th of  November  2008.  .  

ADV NGCUKAITOBI SC :    Yes.   Thank you,  Madam Chai r .   

So the last  o f  the wi tnesses were deal t  wi th  was Mr S teyn and 

the report  he gave over  the k i l l i ng of  Mr Tembe.  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Now,  my learned f r iend says that  I  

should actual ly  complete that  sect ion by going th rough to the 

f ina l  report  that  Mr Steyn gave.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Because we had looked at  what  he  

cal led the provis ional  report .  

ADV NOKO :    Pre l iminary,  yes .  

ADV NGCUKAITOBI SC :    Pre l iminary report ,  yes .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And he d id provide a f ina l  report ,  

which you wi l l  see f rom page 247 .  

ADV NOKO :    247.   Yes,  I  see.  

ADV NGCUKAITOBI SC :    And just  to  conf i rm,  you had both  

of  those reports a t  the t ime you were consider ing the mat ter ?  

ADV NOKO :    Yes,  I  d id .  

ADV NGCUKAITOBI SC :    Yes.   Now,  in  the f ina l  report ,  that  

is  now af te r  he is  read everyth ing and he is  g iven th is  for  the  
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purposes of  the Court .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :     And by the way,  was Mr Steyn a  

wi tness of  the prosecut ion? 

ADV NOKO :    Yes,  he was a state wi tness .  

ADV NGCUKAITOBI SC :    A l l  r igh t ,  thank you.   Now,  in  th is  

one,  he deals bo th wi th the body of  Mr Ndimande and the 

body of  Mr Tembe.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    A l though in  the f i rs t  one,  he deal t  

wi th  only one body,  which is  the gent leman that  was pul led  

out  of  the vehic le and then shot  whi le  he was outs ide .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Now,  where he deals  wi th Mr  

Ndimande is  f rom page 257 .  

ADV NOKO :    Yes,  I  can see that .  

ADV NGCUKAITOBI SC :    Yes.   Now,  these are the  

observat ions of  the k i l l ing of  Mr  Ndimande.   Under the 

heading,  Post -Mortem Report ,  which was conducted by Dr  

Naidoo,  where the deceased is ,  i t  is  spel led as Majoela ,  but  

we know th is  to  be Magoje le Timson Ndimande .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And then under i tem one,  i t  says : .  

“An ent ry gunshot  wound on the r ight  s ide of  

the neck,  below the jaw,  wi th an  
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accompanying exi t  on the le f t  temporal  area 

above the ear .   There was a lso  a bul le t  

recovered f rom the scar .   This t ra jectory i s  

f rom r ight  to  le f t  and upward. ”  

Now,  that  is  the r ight  s ide of  the neck .  

ADV NOKO :    And then going up ,  yes.  

ADV NGCUKAITOBI SC :    And then i t  is  a lso going up .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Now,  just  on that  descr ip t ion,  how 

is  i t  possib le that  these people were being at tacked ? 

ADV NOKO :    Exact ly .  

ADV NGCUKAITOBI SC :    A t tacked f rom the s ide .  

ADV NOKO :    I t  does not  make sense .  

ADV NGCUKAITOBI SC :    And then they produced 

photographs there,  which you wi l l  f ind those photographs in  

that  report .   Are reproduced at  page 278.   Madam Chai r ,  I  

have our  at to rney here just  to  show th is  b lown up,  because 

they are not  c lear  f rom the report  i t se l f .  .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes,  and I  th ink there  was a  

compla int  last  t ime that  we had shown these images that  

depict  v io lence wi thout  a pr ior  warn ing.   We are about  to  do 

that .  

CHAIRPERSON :    Compla int  by whom ? 

ADV NGCUKAITOBI SC :    I  do not  know.   I t  never came to  
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me,  but  I  was to ld  that  there were people that  sa id we should  

have issued a warning that  there  wi l l  be graphic v io lence 

d isp layed.  

CHAIRPERSON :    Compla int  f rom the evidence - leading team 

or  f rom the publ ic?  

ADV NGCUKAITOBI SC :    Wel l ,  the  person who has to ld me 

is  Mr Mtsweni .  

ADV MTSWENI :    Madam Chai r ,  a l l  I  sa id was Tembeka is  

going to f ly  sensi t ive p ic tures.   Perhaps we should issue a  

warning so that  members of  the publ ic  out  there  can know 

that  there wi l l  be graphic p ic tures shown.   Because 

remember,  the proceedings are being st reamed,  so there  

might  be members of  the publ ic  out  there.   As a  mat ter  of  

cour tesy,  no,  that  is  obl iged .  

CHAIRPERSON :    I  do not  know.   In  the court  proceedings,  I  

have never heard  of  such.   You publ ic ise evidence.   In  any 

event ,  the evidence here is  in  the publ ic  eye.   I  am not  sure 

to what  extent  we can h ide or  warn  anyone.   I  do not  know 

how we do i t .   Do you have any suggest ion as to how i t  should 

be done? 

ADV MTSWENI :    I  wi l l  th ink of  a  way,  Madam Chair ,  and then 

I  wi l l  come back to Panel .  

CHAIRPERSON :    Speak louder?  

ADV MTSWENI :    I  wi l l  th ink of  a  way,  and then I  w i l l  come 

back to Panel .  
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CHAIRPERSON :    But  we are go ing to publ ic ise i t  now.   

[Laughter ]   He has just  ind icated that  he is  going to f l y  i t  r ight  

now,  so i f  you can maybe g ive a suggest ion.   Wai t  a  minute,  

le t  me f in ish ,  s i r .  

ADV MTSWENI :    Oh,  sorry .  

CHAIRPERSON :    I f  you can ind icate  how best  we shou ld deal  

wi th  that ,  maybe we can consider .  

ADV MTSWENI :    Perhaps,  Madam Chair ,  just  to  issue a  

warning to say there wi l l  be ,  just  a  statement  to  say,  wel l ,  

warn ing to sensi t ive v iewers that  we are about  to  publ ish  

graphic photographs.   S imple  as that ,  so  that  at  least  whoever  

is  watching knows that  graphic photographs are going to be  

st reamed.   That  is  how they do i t  on the med ia anyway.  

CHAIRPERSON :    This is  not  a media.   This is  a quasi - jud ic ia l  

proceedings.  .  

ADV MTSWENI :    In  that  way,  Madam Chai r ,  then I  would not  

pers is t  wi th  the  suggest ion.   Advocate Ngcukai tobi  can 

proceed.  

CHAIRPERSON :    Yes,  I  am not  sure,  because we are 

navigat ing,  these are d i f f i cu l t ,  uncharted waters.   That  is  why 

we seek your suggest ion.   But  i t  must  be easy to implement .   

You know,  when you are leading evidence,  your  miss ion is  to  

do your job.   Normal ly ,  you do not  even th ink about  what  the  

publ ic  i s  saying.   I  mean,  the publ ic  is  saying  so many th ings 

out  there.   I f  Advocate Ngcukai tobi  agrees wi th your  
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suggest ion,  I  do not  know how he wi l l  deal  wi th  that .   Is  i t  

doable,  what  Advocate Mtsweni  is  suggest ing? 

ADV NGCUKAITOBI SC :    Sor ry,  Madam Chair ,  I  am just  to ld  

that  they are not  s t reamed.   I t  is  just  fo r  the enqui ry.   So I  

th ink i t  is  f ine.   I  thought  they were st reamed even on the  

media st reams.   But  I  am to ld that  i t  is  just  on ly in  the  

chamber.   So then there is  no need for  that ,  Madam Chai r .    I  

can assure my learned f r iend,  i t  is  s t i l l  images we wi l l  be  

p lay ing.   The v ideos are  st i l l  coming.   But  today,  i t  i s  only  st i l l  

images.  

ADV BALOYI -MERE SC :    I f  I  may t ry  to  assist ,  whenever you 

are about  to  st ream something that  might  be of  a  sensi t ive 

nature or  shows gross v io lence,  you may preface i t  wi th  a  

statement  that  whatever  we are going to show now might  be  

sensi t ive.   And you leave i t  a t  tha t .   Peopl e wi l l  jus t  decide  

to watch  or  not  to  watch.   But  we cannot  h ide  stuf f  f rom the 

publ ic .   Thank you.  .  

ADV NGCUKAITOBI SC :    Thank you,  Madam Baloyi -Mere,  

we shal l  endeavour to  do so.   On the images,  the bet te r  

copies of  those images,  I  th ink the  one you have is  b lack and 

whi te and i t  is  a lso unclear ,  wi l l  be at  page 278 .  

ADV NOKO :    Yes,  i t  is .   I  can see that .  

ADV NGCUKAITOBI SC :    And photograph 22 .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   And that  is  what  is  referred  
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to  at  paragraph 1,  see photographs below.   And then the next  

one is  at  279 .  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Now,  i f  you just  s tay at  279,  you 

wi l l  see there where the b lood f lows f rom the neck but  at  the  

back of  the neck .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    I  wi l l  come back la ter  to  see the  

t ra jectory of  the bul le t .   But  you can see there where the 

b lood is  f lowing.   And you can see where h is hands are .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And you cannot  see anyth ing there 

about  a machine gun .  

ADV NOKO :    Or anyth ing l ike that .  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Are you referr ing  to photo 23 ? 

ADV NOKO :    Photo 23,  yes,  Madam Chai r .   Sorry,  

photograph 23.   Now,  the reason why that  in t roduct ion is  

necessary  is  what  the expert  says af ter  in  paragraph 2.   He 

says: .  

“An ent rance wound behind the head wi th an 

accompanying exi t  wound on the le f t  neck. ”  

So ent rance behind the head .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :     
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“This t ra jectory is  f rom back to f ront  and 

downward. ”  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :  .  

“The bul le t  damage to the dr iver 's  headrest  

is  consistent  d i rect ion and angle wi th the  

wound t rack of  gunshot  wound above . ”  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And then i t  cont inues .  

“There were a fur ther  two ent ry  gunshot  

wounds on the f ront  r ight  shoulder  and th ree 

exi t  wounds over  the r ight  shoulder  at  the  

back.   This t ra jec tory is  f rom f ront  to  back 

and s l ight ly  downwards. ”    

So i t  is  shot  on the shoulder .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Now,  th is  then cont inues under the  

heading Post -Mor tem Report .  

ADV NOKO :    Yes,  I  see that .  

ADV NGCUKAITOBI SC :    That  one is  descr ib ing Thokozan i  

Tembe.   What  we know about  the manner,  is  that  he is  shot  

l i tera l l y  here .  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    And when they descr ibe Tembe,  

they say: .  
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“The deceased was S ibusiso Thokozani  

Tembe.   There are no post -mortem 

photographs to assist  in  determin ing the  

genera l  wound bal l i s t ics.   However,  i t  

appears f rom the descr ibed wounding as  

wel l  as the abrasions on h is arm,  shoulders ,  

and le f t  back as accompanied to the 

photographs,  that  the deceased was 

dragged by the vehic le.   He was found on 

the scene behind the vehic le.   The doctor  

noted the wounding.   See photographs 

below. ”  

Remember the narrat ive of  General  Booysen and h is  people 

in  the af f idavi t .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    He said so h imsel f  in  the af f idavi t  

was that  the pol ice reta l ia ted af ter  they were being shot .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Now,  we know that  they shot  th is  

man f rom the back .   They shot  Mr Ndimande f rom the back .  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    And then on Mr Tembe,  we know 

that  he was running away when they shot  h im .  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    And then the way i t  is  descr ibed 
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under i tem 1,  there are photographs there.   Those 

photographs,  I  th ink,  are at  276.    

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    So photo  17 and 18 .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   And th is  i s  how they are 

descr ibed by the expert :  

“Ent ry gunshot  wound below the le f t  ear …”  

CHAIRPERSON :    Page 276,  you sa id?  

ADV NGCUKAITOBI SC :    Page 276,  photo number 17 and 

18.   Those are the c learer  ones.    

CHAIRPERSON :    Yes.  

ADV NGCUKAITOBI SC :    Now,  when i t  says below the le f t  

ear ,  that  i s  a lmost  at  the back of  the head .  

ADV NOKO :    I t  is .    

ADV NGCUKAITOBI SC :    Yes.  

“…w i t h  an accompanying large and gaping 

exi t  wound below the r ight  ear . ”    

So the bul le t  came f rom the le f t  and i t  ex i ted on the r ight  ear ,  

but  i t  was a l l  in  the back of  the head .  

ADV NOKO :    Yes.   

ADV BALOYI -MERE SC :    Sorry,  do not  leave us behind.   

Where is  the nar rat ive? 

ADV NGCUKAITOBI SC :    I t  is  paragraph 1  under the  

photographs.   I f  you go to page 258.  
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ADV BALOYI -MERE SC :    258.  

ADV NGCUKAITOBI SC :    Yes,  and paragraph 1.   They have 

got  the two p ictures  which are  not  c lear  on the narra t ive but  

are c learer  on the  photo a lbum .  

ADV BALOYI -MERE SC :    Yes.   Thank you.  

ADV NGCUKAITOBI SC :    Thank you.   So what  we were 

deal ing wi th  is  the descr ip t ion of  the ent ry gunshot  wound 

below the le f t  ear ,  which then exi ts  on the r ight  ear .   That  i s  

why there is  what  they cal l  a  gaping exi t .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Now,  tha t  was a large exi t .  

ADV NOKO :    Exi t  wound,  yes.    

ADV NGCUKAITOBI SC :    Now,  that  i s  what  those p ictures  

show.  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    And then 1:  

“Entry gunshot  wound to the ins ide o f  the le f t  

n ipple wi th an accompanying exi t  wound to 

the outs ide of  the  le f t  n ipple. ”  

Now,  you remember how th is  was descr ibed,  was tha t  in  the  

f i rs t  provis ional  report ,  was that  they shot  h im whi le  he  was 

ly ing down.  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Which expla ins then the  shot  on  

the n ipple .  
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ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Because he was ly ing down at  that  

point .  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :     

“This wound is  f rom r ight  to  le f t  and upward.   

See the photographs above. ”    

So that  is  photograph 18 .  

ADV NOKO :    Yes .  

CHAIRPERSON :    Yes,  on…  

ADV NGCUKAITOBI SC :    Page 276 .  

CHAIRPERSON :    Yes,  on photo 18 ,  around the n ipple there,  

I  see abrasions.    

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Is  i t  where the ent ry bul le t  went ?  You see 

that  darkness there?    

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Around the n ipple?  

ADV NGCUKAITOBI SC :    Yes,  yes,  Madam Chai r .   Yes,  

accord ing to th is ,  that  would be cor rect ,  accord ing  to th is ,  

because there is  a heading Abrasions.  

CHAIRPERSON :    Where?  Oh,  ja .  

ADV NGCUKAITOBI SC :    Yes,  at  258,  af ter  paragraph 2 .  

CHAIRPERSON :    Yes,  I  see that .   Thank you.    

ADV NGCUKAITOBI SC :    So i t  says :  
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“There are mul t ip le  abrasions noted to the  

fo l lowing areas.   Lef t  temporal  a rea. ”  

So that  is  exact ly  where the Chai rperson is  refer r ing to .  

“Below the le f t  eye and over  the r ight  nost r i l .   

Lef t  shoulder . ”  

A t  page 259.    

“Lef t  e lbow,  forearm.   Lef t  hand.   Over the  

r ight  s ide of  the  back.   Right  e lbow .   A 

compound f racture on the r ight  wr is t . ”  

Then the expert  then concludes :  

“These are  consis tent  wi th  the photographs 

taken at  the scene.   These abrasions and the  

f racture a lso conf i rm that  the deceased was 

dragged for  a considerable  d is tance behind 

the vehic le . ”  

And we have seen th is  ev idence before .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   Then,  i f  you then sk ip  a page 

and go to page 260 .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Under the heading of  the Scene 

Invest igat ion .  

ADV NOKO :    Yes,  I  see i t .  

ADV NGCUKAITOBI SC :    Yes.   They star t  by saying :  

“On 22 September  2008…”  
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That  must  have been about  a week a f ter  the shoot ing because 

these gent lemen were k i l led on the  16th of  September .  

ADV NOKO :    16th of  September,  yes .  

ADV NGCUKAITOBI SC :     

“… I  v is i ted the scene p lus minus a k i lomet re  

af ter  the Merr iva le  of f - ramp on the  

nor thbound N3 h ighway . ”  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :     

“The green marks le f t  by the pol ice  as wel l  

as the b lood were st i l l  v is ib le  on the road 

sur face.   I  took photographs and 

measurements of  the scene.   The b lood dr ag 

mark on the road sur face was 27 metres  

long. ”  

27 metres.   That  i s  the b lood dr ag.   That  shows the d istance 

that  th is  gent leman was dragged,  that  Mr Tembe.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    He was dragged for  27 met res .  

ADV NOKO :    Met res,  yes .  

ADV NGCUKAITOBI SC :     

“ I  examined the  scene fo r  any fur ther  

exhib i ts  and walked at  least  a k i lometre back 

and could not  locate any car t r idge cases.   I  

on ly ret r ieved the sunglasses of  the  
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deceased back passenger. ”  

Then there are two photographs there of  the scene .   Those,  I  

am to ld,  do not  have the colour  vers ions f rom the photo  

a lbum.  

ADV NOKO :    Okay.  

ADV NGCUKAITOBI SC :    Then,  under the same photographs 

suppl ied by the ICD at  page 261,  he says :  

“ I  received a CD conta in ing 98 photographs 

depict ing the scene as wel l  as the vehic le  

examinat ion at  the pol ice po und yard in  

P ietermar i t zburg .   I t  is  c lear  f rom the 

photographs,  especia l l y  where exhib i ts  were  

found l ike the f i rearms and car t r idge cases,  

that  the scene was not  in  i t s  or ig inal  

condi t ion,  i .e .  i t  was not  an undisturbed 

scene.   The f i rearms were p laced behind and 

to the s ide of  the  vehic le .   See the  

photographs below.”  

That  p ic ture you wi l l  see at  page 274 at  photo 13 .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    So,  le t  us just  deal  wi th  the f i rs t  

par t  where he says,  they in ter fered wi th the cr ime scene .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    You remember that  th is  is  where  

Mr Booysen was personal ly  present .  
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ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Yes.   And is  th is  why he was 

charged wi th defeat ing the ends of  just ice ? 

ADV NOKO :    Yes.   That  is  the reason .  

ADV NGCUKAITOBI SC :    Yes.   Now,  i t  then says,  the  

narrat ive below the p ictu re :  

“ I t  appears that  the car t r idge cases found 

ins ide the vehic le were only photographs the 

next  day when the vehic le examinat ion took 

p lace at  the pol ice pound yard. ”  

In  other  words,  not  photographed on the 16th,  but  

photographed on the 17th .  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :     

“ I t  was a l leged that  the occupants of  the  

vehic le f i red shots at  the pol ice f rom the 

open le f t  rear  back door whi le  t rave l l ing. ”    

And then,  th is  is  the point  you were  making ear l ier .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :     

“There were no AK-47 car t r idge cases 

ind icated,  found,  or  photographs on the  

roadway which could support  th is  vers ion . ”  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Because they found an AK and 



6 FEBRUARY 2026  –  DAY 22  
 

Page 88  o f  221  

then they said,  they were shoot ing us wi th an AK.   But ,  

miraculously,  there are no AK car t r idges .  

ADV NOKO :    Car t r idges,  exact ly .  

ADV NGCUKAITOBI SC :     

“The only car t r idge cases ind icated are  

located in  the outs ide v ic in i ty  of  the vehic le,  

in  th is  stat ionary posi t ion,  and in  the ins ide 

of  the vehic le. ”    

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Now,  then,  he cont inues .  

“Some photographs depict  the deceased in  

PM1-831-119-2008 Magoje le Timson Tembe 

seated in  the dr iver ’s  seat ,  s lumped over to  

the passenger ’s  s ide.   There is  b lood spat te r  

vis ib le in  the steer ing wheel ,  the dashboard 

as wel l  as the passenger seat .   There was 

fur ther  b lood pool ing v is ib le  in  the  

passenger seat .   The b lood spat ter  v is ib le  

on the passenger seat ,  i s  consistent  wi th  the  

deceased having s lumped over,  wi th  b lood 

dr ipp ing f rom the head wounds,  whereby the  

body complete ly  re laxed,  thereupon t he  

body impacted on the b lood pool ing on the  

chai r .   See photographs below. ”  

ADV NOKO :    Yes.    
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ADV NGCUKAITOBI SC :    So what  they are saying is  that  th i s  

person was s i t t ing,  was shot  and then s lumped.  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    This is  not  someone in  act ive  

combat .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    And those p ictures we looked at  

ear l ie r ,  the f i rs t  on s i te  i s  279,  photograph 23,  that  is  h im 

s lumping over  af ter  being shot  on the back of  the head .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And then,  the other  one is  at  286.   

286.   

ADV NOKO :    That  is  for  the b lood spat te r .  

ADV NGCUKAITOBI SC :    Yes,  that  is  for  the b lood spat te r .   

So,  that  i s  286.   I  th ink i t  is  photo 37 .  

ADV NOKO :    Oh,  yes.  

CHAIRPERSON :    That  i s  page?  

ADV NGCUKAITOBI SC :    286.  

CHAIRPERSON :    286.  

ADV NGCUKAITOBI SC :    Photo 37.   And then,  i t  cont inues 

on the  cr imes that  were commit ted in  the  cr ime scene.   I t  

says,  that  is  now the narrat ive below the p ictu res at  262 .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :     

“The deceased,  in  PM183 -120-2008,  
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S ibusiso Thokozani  Tembe,  was found ly ing  

in  a posi t ion behind the vehic le wi th a p is to l  

a t  h is  feet .   There is  b lood splat te r  v is ib le  

on the f i rearm in the v ic in i t y  of  the s l ide and 

gr ip .   There are fu r ther  scrape marks v is ib le  

on the s ide and the hammer is  in  the  

backward posi t ion,  which ind ica tes the  

f i rearm might  be loaded . ”  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :     

“ I t  is  fur ther  unclear  where th is  f i rearm was 

or ig inal l y  located and in  what  posi t ion i t  was 

found. ”    

And then,  they show the p icture .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And that  p ic ture in  b lack and whi te 

is  sor t  o f  c lear  enough,  but  we do not  have the colour  copy.   

I t  is  not  in  the docket .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Now,  th is  i s ,  again,  ev idence of  

the in ter ference w i th the cr ime scene by p lant ing a gun .  

ADV NOKO :    Yes,  that  is  the defeat ing the ends o f  just ice  

as one of  the predicate  of fences.  

ADV NGCUKAITOBI SC :    Yes.   And then i t  cont inues.    

“There are photographs ind icat ing  var ious 
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car t r idge cases on top of  the b lood ins ide  

the vehic le .   However,  the or ig inal  posi t ion  

of  these car t r idge cases is  unknown. ”    

That ,  again,  means they have moved around the car t r idge 

cases.    

ADV NOKO :    Yes.   

ADV NGCUKAITOBI SC :     

“ I t  appears that  there are f i ve f i red car t r idge 

cases ins ide the vehic le,  7 .62  and 39 

mi l l imet re.   See photographs below . ”  

I t  just  aggravates the in ter ference because af ter  they have 

done th is ,  they go ins ide and then they shoot .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    The same pol icemen just  randomly  

shoot  a f i rearm and put  i t  ins ide .  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    And then those p ictures  you wi l l  

f ind at  page 285,  those four  p ic tu res there .  

ADV NOKO :    Yes .    

ADV NGCUKAITOBI SC :    Photograph 35 and 36 .  

ADV NOKO :    Yes,  I  see that .  

ADV NGCUKAITOBI SC :    So two of  the four ,  sor ry.   285,  35,  

and 36.  

ADV NOKO :    Yes .  

CHAIRPERSON :    This K2 that  you are depict ing here  at  285,  
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I  see one car t r idge there .  

ADV NGCUKAITOBI SC :    Yes.   Which is  the f i rs t  one on the  

le f t  a t  262.  

CHAIRPERSON :    A t  page 262,  I  see. . .  

ADV NGCUKAITOBI SC :    Yes,  i t  is  K1 and K2 actual ly .  

CHAIRPERSON :    Yes.   K1? 

ADV NGCUKAITOBI SC :    K1 is  the  one on the le f t .  

CHAIRPERSON :    Yes?  

ADV NGCUKAITOBI SC :    A t  page 262.  

CHAIRPERSON :    And K2? 

ADV NGCUKAITOBI SC :    K2 appears to  be the one at  the 

bot tom,  in  the middle .  

CHAIRPERSON :    Yes?  

ADV NGCUKAITOBI SC :    And Mr  Ramogale  says the other  

two are d i f f icu l t  to  match.   I  have to accept  h is . . .   I  have to  

accept  h is  bona f ides .    

CHAIRPERSON :    So you only have the K1 and K2?  

ADV NGCUKAITOBI SC :    I  th ink,  Madam Chair ,  we have a l l  

o f  them, but  the problem is  that  they are so dark .  

CHAIRPERSON :    Even on the screen? 

ADV NGCUKAITOBI SC :    Yes,  but  we have the c lear  p ic tures  

on the screen.   I  th ink what  he is  s t ruggl ing wi th i s  matching  

them because he cannot  actual ly  see those dark p ic tures so  

that  he can compare them clearer  wi th  the –  because there 

could a lso be K5 and K4 .   Yes,  there could be K4,  there could  
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be K5,  which are the c losest  when you look at  them.  K4 and 

K5 is  at  287 .  

CHAIRPERSON :    Yes.  

ADV NGCUKAITOBI SC :    But  I  th ink a l l  o f  us are  re luctant  

to  commit  because we are just  unsure.  

CHAIRPERSON :    Yes,  I  see car t r idges there fo r  239.    

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    K5.  

ADV NGCUKAITOBI SC :    And K4.  

CHAIRPERSON :    A t  the top of  the arrow there,  and at  the 

bot tom there is  another  car t r idge there .  

ADV NGCUKAITOBI SC :    Yes,  yes.  

CHAIRPERSON :    Yes,  thank you.    

ADV NGCUKAITOBI SC :    Now. . .  

CHAIRPERSON :    And as regards the  nar rat ion  by Mr Steyn ,  

where are we as regards these depict ions ? 

ADV NGCUKAITOBI SC :    Yes,  the narrat ive there is  at  262 

in  the last  paragraphs .   Where he says the  car t r idges have 

been put  on top o f  the b lood splat ter .   That  is  the f i rs t  th ing  

he makes.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   And then he says,  but  I  

cannot  work out  what  was the or ig inal  posi t ion  o f  these 

car t r idges.   So that  i s  what  he says,  these photographs 

ind icat ing var ious car t r idge cases on top of  the b lood ins ide  
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the vehic le .   However,  the or ig inal  posi t ion of  these car t r idge 

cases is  unknown .  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Yes.   Actual ly ,  the c learest  

instance is  actual ly  K1 i tse l f ,  which is  at  photo 35,  page 285.   

So that  you can see that  i t  is  a  bul le t  super imposed on the 

b lood splat te r .  

ADV NOKO :    A lso K5.  

ADV NGCUKAITOBI SC :    K5.   Yes,  K5.   Photo 41 .   Yes,  41  

at  page 288.  

CHAIRPERSON :    Yes.  

ADV NGCUKAITOBI SC :    Thank you,  Advocate Noko .   I  th ink  

that  observat ion was wel l  made.   And then he then comes to  

the conclusion of  a l l  o f  th is ,  we have done wi th the images.   

Thank you.   He then comes to the conclusion at  page 264 .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Now,  th is  is  on Mr Magoje le .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   The ins ide bul le ts,  i t  says :  

“Based on the in format ion avai lab le to  me at  

th is  t ime,  i t  is  my opin ion that  the deceased 

was Magoje le Timson Ndimande ,  the  

deceased was the  dr iver  of  the  vehic le.   

There was an ent rance wound and 

associated exi t  wound on the top r ight  
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shoulder ,  o f  which the t ra jectory most  l i ke ly  

cont inued th rough the r ight  s ide of  the neck,  

below the jaw,  w i th an accompanying exi t  

wound on the le f t  temporal  area above the  

ear .  

There was a lso a  bul le t  recovered f rom the 

skul l .   This t ra jectory is  f rom r ight  to  le f t  and 

upward. ”  

So i t  is  actual ly  shot  on the s ide,  which is  to ta l l y  consistent  

wi th  someone dr iv ing a vehic le.    

ADV NOKO :    And being shot ,  yes .  

ADV NGCUKAITOBI SC :    Or s i t t ing  in  a vehic le,  even i f  they 

are not  dr iv ing .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And then,  which is  p robably the  

most  c lear  instance of  an ambush at tack,  i s  the last  one .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :     

“There was an ent rance wound behind the  

head wi th an accompanying exi t  wound on 

the le f t  neck. ”    

So they shot  h im f rom the back .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    They were t ru ly  ambushing h im .  

ADV NOKO :    Yes .  
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“This bul le t  t ra jec tory most  l i ke ly fo l lowed a  

path through the back r ight  rear  passenger  

window and through the headrest ,  resul t ing  

in  the above wound . ”  

So that  expla ins why we have those four  bul le ts shot  f rom the 

window outs ide in to the vehic le .  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    We have deal t  wi th  the th i rd,  

four th,  and f i f th  bul le t  under the sect ion of  the nar rat ive .  

ADV NOKO :    Yes .    

ADV NGCUKAITOBI SC :    Now,  the same or  s imi la r  nar rat ive  

appears in  re lat ion to Mr Tembe.   I f  you turn the page to 65 .  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Yes.   And the f i rs t  bu l le t ,  whic h is  

the second paragraph,  says:  

“There was an ent ry gunshot  wound f rom 

below the le f t  ear  wi th  an accompanying 

large and gaping exi t  be low the r ight  ear . ”    

So i t  is  shot  in  the ear  f rom back to back on the s ide .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.    

“There was an ent ry gunshot  wound to the 

ins ide of  the  le f t  n ipple wi th an  

accompanying exi t  wound to the outs ide of  

the le f t  n ipple.   This wound is  f rom r ight  to  
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le f t  and upward and could be associated 

wi th the impact  damage to the door f rame on 

the le f t  back passenger window .   Tissue was 

c lear ly  v is ib le in  the v ic in i ty  of  th is  defect ,  

which a lso ind icates that  there  was a  

passenger seated in  the le f t  back. ”    

So again,  th is  is  another  s ide shoot ing.   

ADV NOKO :    Yes,  yes.  

ADV NGCUKAITOBI SC :    And then i t  says :  

“A l l  the windows of  th is  vehic le were c losed 

dur ing the shoot ing inc ident .   There is  no  

ind icat ion that  shots were f i red  through 

c losed windows f rom the ins ide to the 

outs ide . ”  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    You emphasised th is  yesterday .  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :     

“There could be a t  least  four  bul le t  ent rance 

holes on the r ight  s ide of  the vehic le.   Two 

of  these could have created in jur ies to  the 

dr iver  and one could have created in ju ry to  

the passenger in  the le f t  back seat . ”  

And then i t  cont inues :  

“The AK-47 car t r idge case is  found ins ide  
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the vehic le on top of  the b lood and in  the  

absence of  b lood spat ter  ra ises quest ions 

regard ing thei r  o r ig inal  posi t ion . ”  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :     

“There are fu r ther  c lear  ind icat ions that  the  

cr ime scene was not  p roper ly  documented 

and photographs to ind icate the exact  

posi t ion of  f i rearms and exhib i ts  in  the i r  

or ig inal  posi t ion . ”  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Then he deals d i rect ly  wi th  th is  

a l legat ion of  exchange of  gunf i re .   He says :  

“ I t  was a l leged that  there was an exchange 

of  gunf i re  between the occupants of  the  

vehic le and the  pol ice whi le  t ravel l ing.   

However,  no car t r idge cases were ind icated,  

found,  o r  photographs on the roadway which  

could support  th is  vers ion .   The only  

car t r idge cases ind icated are located in  the  

outs ide v ic in i ty  of  the vehic le i ts  s tat ionary  

posi t ion and ins ide the vehic le. ”    

That  is  how he then concludes.    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Now,  you know I  asked the  person 
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who ensured the  wi thdrawal  of  these charges,  Advocate  

Batohi ,  whether  she was fam i l iar  wi th  the work of  Mr Jacobus 

Steyn.   She said she was not .   But  you as the people who 

took the decis ions to prosecute had actual ly  read these 

reports .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   And had recommended in ter  

a l ia  based on them that  a c r iminal  prosecut ion was ind icated.    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Now,  that  is  in  re lat ion to Mr 

Ndimande and the  d i rect  par t ic ipat ion of  Mr Booysen .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Cont rary to  h is  consistent  nar rat ive  

that  he came to the scene af te rwards .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   Could I  then take you f rom 

th is?  There are many of  these examples.   I f  we actual ly  d id  

th is ,  i t  would take us 30 days.  

ADV NOKO :    There are .  

ADV NGCUKAITOBI SC :    To go through a l l  o f  th is .  

ADV NOKO :    Yes .  

But  there is  one you ment ioned yesterday repeatedly which 

was the gent leman that  was k i l led ins ide the dustb in .  

ADV NOKO :    The Mbonambi .   

ADV NGCUKAITOBI SC :    Yes,  that  was Mr Mbonambi .   
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ADV NOKO :    The Durban North docket .  

ADV NGCUKAITOBI SC :    Yes,  that  is  the Durban North  

docket .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    I  am not  going to go through that  

docket ,  but  I  just  want  to  br ie f ly  go through those images just  

for  you to show,  to  conf i rm wi th us  that  they are consistent  

wi th  your recol lec t ion .  

ADV NOKO :    Okay.    

ADV NGCUKAITOBI SC :    I f  you can go to f i le  2 .   A l l  r ight ,  

so I  need you to have f i le  2 and f i le  3 in  f ront  of  you.  

CHAIRPERSON :    Before you proceed,  st i l l  a t  the conclusion  

of  Mr Steyn at  266.   What  do  you make of  the fact  that  the  

expert  says :  

“ I t  is  surpr is ing that  no bal l is t i c  examiner  

was cal led to a scene such as th is  in  order  

to  per fo rm a bal l is t ic  reconst ruct ion . ”  

Who ought  to  have cal led a bal l i s t i c  examiner ?  

ADV NOKO :    The pol ice should  have cal led the  bal l i s t ic  

experts,  the forensic experts and everyone,  Chai r ,  and a lso  

then i t  shows i t  is  consistent  wi th  what  Mr Danika says,  that  

the cr ime scenes were being manipulated before the 

forensics are ca l led.   So when the  forensics get  ca l led,  the  

scene is  a l ready mixed up,  then they wi l l  come up wi th  

something that  is  not  correct ,  accurate,  because the scene 
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was manipulated.   But  i t  is  the pol ice .   The f i rs t  ones at  the  

scene,  they should not  touch anyth ing.   They are supposed 

to ca l l  the fo rensic experts .  

CHAIRPERSON :    In  other  words,  i t  would have been a fut i le  

exerc ise even i f  the bal l i s t i c  examiner would have been cal led  

because there was,  accord ing to you,  a tamper ing wi th the  

scene.  

ADV NOKO :    Yes.  

CHAIRPERSON :    Do you understand what  I  am saying?  

ADV NOKO :    Yes,  unless maybe a thorough examinat ion was 

done l ike how Mr Jacobus Steyn  d id,  not  just  tak ing p ictures,  

because I  th ink Mr Steyn was re ferr ing to p ic tures of  the 

scene as i t  or ig inal ly  was .  

CHAIRPERSON :    Yes,  but  my point  is  we know now that  a  

bal l i s t ic  examiner  was not  ca l led to  the scene .  

ADV NOKO :    Yes .  

CHAIRPERSON :    And you are saying ord inar i l y  the examiner 

should be cal led immediate ly before or  af ter  the shoot ing,  

before any tamper ing .  

ADV NOKO :    Yes.  

CHAIRPERSON :    And I  am asking you,  i t  fo l lows that  i t  would 

have been a fut i le  exerc ise to ca l l  an examiner,  a  bal l i s t ic  

examiner,  post  the tamper ing.  

ADV NOKO :    Exact ly ,  yes,  Chai r .   I t  would have been .  

CHAIRPERSON :    Yes,  thank you,  you can proceed,  Advocate  
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Ngcukai tobi .  

ADV NGCUKAITOBI SC :    Yes,  I  would l ike the w i tness to  

have f i le  2 and 3 at  the same t ime.   So i f  we are on f i le  3,  the 

report  o f  Mr Steyn is  at  227 of  f i le  3 .  

ADV NOKO :    Yes,  I  have i t .  

ADV NGCUKAITOBI SC :    You have got  i t ,  okay .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Then. . .  

CHAIRPERSON :    A t  which page?  

ADV NGCUKAITOBI SC :    227.  

CHAIRPERSON :    227.  

ADV NGCUKAITOBI SC :    That  is  where the report  s ta r ts .   

Yes,  now.  This report  deals wi th the k i l l i ng of  Mr Mbonambi .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   Now,  Mr Mbonambi  is  the 

gent leman that  you said was runn ing away f rom the pol ice,  

t r ied to h ide ins ide a rubbish b in.    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    And then they chased h im and shot  

h im whi le  in  a c rouching posi t ion ins ide a rubbish b in .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Does not  i t  a lso deal  wi th  Mr Mkhize? 

ADV NGCUKAITOBI SC :    Yes,  i t  is  a lso ,  the report  covers  

both Mr Mbonambi  and Mr Mkhize.   I t  is . . .   Yes,  that  is  cor rect .   
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In  fact ,  that  is ,  yes,  under the in t roduct ion :  

“On the 6th of  Ju ly  2011,  I  was inst ructed by  

Mr Amod f rom the at t orney f i rm Amod 's  

At torneys,  Durban,  to  at tend a medico- lega l  

post -mortem and thereaf ter  v is i t  the scene 

where the deceased Mr BS Mbonambi  

Mkhize  was shot  and k i l led. ”    

Now,  the. . .   These were the people k i l led on the  same day,  

three people k i l led on the same day .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   What  I  would l i ke you to do  

is  to  go to page 233 .  

ADV NOKO :    Okay.  

ADV NGCUKAITOBI SC :    Just  to  look at  the descr ip t ion and 

I  wi l l  compare that  wi th  the actual  images we have of  that  

scene.  

ADV NOKO :    Okay,  yes.  

ADV NGCUKAITOBI SC :    Which I  have no doubt  you 

considered at  the t ime .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Because that  i s  why,  even wi thout  

the p ictures yesterday,  you could rat t le  of f  these facts f rom 

memory.  

ADV NOKO :    Yes,  because I  read th is .  

ADV NGCUKAITOBI SC :    Yes.   Now,  at  page 233 of  f i le  3. . .   
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ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    There is  a summary of  the wounds 

that  were susta ined by the deceased .  

ADV NOKO :    Okay.   

ADV NGCUKAITOBI SC :    And that  i s  the last  paragraph 

under the heading,  wounding .  

ADV NOKO :    Yes,  I  can see i t .  

ADV NGCUKAITOBI SC :    He says:  

“The deceased susta ined the fo l lowing major  

wounds. ”  

CHAIRPERSON :    That  i s  Mr Mbonambi .  

ADV NGCUKAITOBI SC :    Mr Mbonambi ,  yes.  

“A high-veloci ty ,  unstable bul le t  gunshot  

wound to the r igh t  s ide head wi th a  f racture  

of  the skul l .   This wound is  located behind 

the r ight  ear . ”    

So what  we see here is  a lso a shot  f rom the back .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   Now,  unl ike what  we saw in  

the previous case,  at  page 234,  they say :  

“There is  no associated exi t  wound wi th th is  

ent ry wound. ”    

So they shot  h im,  but  i t  was lost  ins ide .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :     
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“A deformed copper jacket  bul le t  o f  5 .56  

cal ibre pro ject i le ,  R4 and R5 type r i f le ,  was 

ret r ieved f rom th is  wound.   This wound is  

f rom r ight  to  le f t  and upward. ”    

Now,  I  had read somewhere that  the R4 and R5 bul le ts  

explode ins ide the body of  the object .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    They spin and explode .  

ADV NOKO :    Yes,  I  heard so too.    

ADV NGCUKAITOBI SC :    Yes.   Do you conf i rm that ?  

ADV NOKO :    Yes,  I  so.  

ADV NGCUKAITOBI SC :    Yes.   Now,  the reason why i t  i s  

important  to  know the nature of  the  gun that  was used is  to  

know whether  i t  is  t rue or  fa lse that  there was an in tent ion to  

apprehend or  an in tent ion to k i l l .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   Now,  i f  you use a 5.56 cal ibre  

pro ject i le  which spins and explodes ins ide the body of  the 

v ic t im,  I  mean what  is  the most  sensib le in terpretat ion of  

that?  

ADV NOKO :    To k i l l .  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    I t  is  to  k i l l .  

ADV NGCUKAITOBI SC :    I t  i s  to  k i l l ,  yes.   Now,  that  nature  

of  the R5 bul le t  appears in  the report  by Mr Steyn in  re lat ion  
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to  Kwazi  Ndlovu .   They k i l led a 16 -year-o ld boy using an R5 

bul le t .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    Who was asleep .  

ADV NGCUKAITOBI SC :    Yes.   Then,  in  paragraph 2,  they 

say:  

“A  h igh-veloci ty ,  unstable bul le t  gunshot  

wound through the neck.   The t ra jectory was 

f rom r ight  to  the le f t . ”  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :     

“This wound is  consistent  wi th  a 5.56 type 

pro ject i le  wound f i red f rom an R4,  R5 type 

r i f le . ”  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :     

“A high-veloci ty ,  unstable bul le t  gunshot  

wound through the r ight  shoulde r .   This  

t ra jectory is  downward. ”  

So,  in  other  words,  i t  is  f rom the top downwards . . .  

ADV NOKO :    Yes.   

ADV NGCUKAITOBI SC :    Shoot ing  h im on the shoulder .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :     
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“…and i t  is  consistent  wi th  a 5 .56 type 

pro ject i le  wound f rom an R4,  R5 type 

vehic le.   A deformed copper jacket  p ro ject i le  

was removed f rom the wound t rack of  a  5.56 

cal ibre. ”  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    4 :  

“A  h igh-veloci ty ,  unstable bul le t  gunshot  

wound on the r ight  upper f ront  chest  wal l .   

This t ra jectory is  f rom r ight  to  le f t  and is  

consistent  wi th  a 5.56 type pro ject i le  wound 

f i red f rom an R4,  R5 type r i f le .   Copper  

jacket  bul le t  f ragments were  found 

consis tent  wi th  a 5.56 cal ib re. ”    

Basica l l y ,  i t  is  the  same conclusion at  5  and 6.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Now,  th is  i s  what  was found.   

These bul le ts are  shot  f rom top to bot tom,  but  they are a lso  

lodged ins ide h is body.    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    And there is  no exi t  fo r  them .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Now,  i f  we then do a compar ison 

of  the actual  scene of  the cr ime,  you wi l l  f ind that  the  photos 

appear f rom page 435 of  f i le  2 .   
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ADV NOKO :    Okay.   Yes.  

ADV NGCUKAITOBI SC :    I f  the. . .   So le t  us star t  wi th  those 

that  were found on the scene of  the cr ime.   At  page 435 .   Now,  

page 435,  photo 5 .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   That  is  the p ictu re of  these 

large bul le ts f rom these machine guns.    

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    But  photo  number 6 is  actual ly  how 

Mr Mbonambi  was found .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Now,  I  am not  an expert ,  you are  

not  an expert ,  but  just  as an ord inary person,  how is  th is  

person posing any danger to  anyone ? 

ADV NOKO :    I  a lso do not  understand.   He seems to be 

h id ing ins ide a dustb in .  

ADV NGCUKAITOBI SC :    Yes.   And i f  you turn the page to 

436.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Photo number 9.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Now,  here you can see c learer  

what  they meant  when they said he was shot  f rom the back 

of  the r ight  ear .  

ADV NOKO :    Yes .  
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ADV NGCUKAITOBI SC :    Because here you can see h is r ight  

ear .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And the bul le t ,  the  ent ry par t  o f  

the bul le t .  

ADV NOKO :    And the b lood spat te r  on the le f t  s ide .  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    To show the exi t .  

ADV NGCUKAITOBI SC :    Yes.   And i t  seems to me that  could  

have been somebody f rom the top o f  the rubbish b in,  not  f rom 

the s ide or  anyth ing because i t  is  actual ly  lodged .  

ADV NOKO :    Oh,  lodged,  no exi t ,  yes.  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    You can see i t .  

ADV NGCUKAITOBI SC :    Now,  the  same wi th photo number  

10.  

ADV NOKO :    Yes .  

Because remember that  they found an ent ry on the r ight  

shoulder .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    And another  ent ry on the back of  

the r ight  ear .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   Which is  c learer  now in photo 

number 10.  
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ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    I f  you then tu rn the page to 437.   

Photo number 11 .  

ADV NOKO :    11,  yes.   I  can see i t .  

ADV NGCUKAITOBI SC :    So you can see the danger of  th is  

bul le t .   Those are  the bul le ts that  sp in and explode .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    You can see the explosion  here .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    That  i t  ac tual ly  ruptures the f lesh .  

ADV NOKO :    Of  the v ic t im,  yes.    

ADV NGCUKAITOBI SC :    Yes.   There is  one that  is  s t i l l  

necessary to  see c learer .   But  these were the p ictu res at  the  

scene of  the cr ime .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    But  he was then taken to a  

mortuary where h is body was c leaned.   But  h is  wounds are  

more v is ib le there .   So i f  I  can take you to those .   So sta r t ing  

at  423.   Photo number 5 .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    So th is  one is  c learer .   What  Mr  

Steyn was ta lk ing  about .   About  where they were found.   And 

then he said these were coming f rom top to the bot tom.   And 

you can see the one behind the r igh t  ear .   And the one on the  

shoulder .   And the last  one on the chest .  
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ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   But  you can a lso  see that  

they have ruptured the f lesh of  the body as wel l .  

ADV NOKO :    Yes,  yes.  

ADV NGCUKAITOBI SC :     And that  is  photo 5 and photo 6.  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Yes.   And you turn the  page to 

photo 7.  

CHAIRPERSON :    What  page are you on?  

ADV NGCUKAITOBI SC :    423.   Photo 3 and then photo 4.    

And photo 5,  photo 6,  photo 7.   Yes.   And then there is  

another  one at  433 .   Photo 24 and 25.   That  i s  a lso coming 

f rom the back .  

ADV NOKO :    Yes.   You can see i t .  

ADV NGCUKAITOBI SC :    Now,  I  mean,  we have seen the 

expert  descr ip t ion .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And we have seen the photographs 

that  back up the expert  descr ip t ion .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    We have seen a lso just  f rom a  

common sense point  o f  v iew,  a man crouching ins ide a  

rubbish b in .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And we have seen the bul le ts most  
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probably having been shot  f rom top to bot tom .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And we have seen the nature o f  

the bul le ts that  were being used .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   I  mean,  can there be any 

doubt  that  th is  is  consistent  wi th  an  in tent ional  murder ?  

ADV NOKO :    There is  no doubt .  

ADV NGCUKAITOBI SC :    Now,  th is  case of  Mr Mbonambi ,  

you know,  what  i s  cur ious here is  there is  a vers ion g iven by 

the pol ice.   The person who actual ly  k i l led h im was,  I  th ink,  

was Inspector  Lee.   And h is af f idavi t  is  at  f i le  3,  page 186 .   

So he was shot ,  the person who shot  h im is  Raymond Lee.   

And h is af f idavi t  is  at  page 186 .  

ADV NOKO :    Yes,  I  can see i t .  

ADV NGCUKAITOBI SC :    Yes.   Who says that  he  is  par t  o f  

the Provincia l  Organised Cr ime Uni t ,  but  . . . [ in tervenes]   

CHAIRPERSON :    Just  wai t  a  second .  

CHAIRPERSON :    Yes,  thank you .  

ADV NGCUKAITOBI SC :    Yes.   Thank you,  Madam Chai r .   

But  i f  you look at  that  paragraph,  he says :  

“ I  am f rom the Provincia l  Organised Cr ime 

Uni t . ”  

Which may appear to  exclude Cato Manor .  

ADV NOKO :    Yes.  
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ADV NGCUKAITOBI SC :    But  i f  you look at  the  second 

paragraph. . .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :     

“On Monday,  4 Ju ly 2011,  I  was on duty.   I  

had been asked to assist  the Cato Manor  

members…”  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :     

“…as Warrant  Of f icer  Moster t  had received 

in format ion,  a possib le robbery  was to  take 

p lace in  the Durban North area by suspects  

dr iv ing a gold Hyundai  IX35 motor  vehic le 

with regist rat ion ZHC767GP.”  

So th is  was a Cato Manor  operat ion .  

ADV NOKO :    I t  was,  yes .  

ADV NGCUKAITOBI SC :    Now,  th is  is  how he descr ibes and 

just i f ies the k i l l ing of  Mr Mbonambi .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    I t  is  a t  page 187 .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Paragraph 5 .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    He says:  

“ I t  was approximate ly an hour la ter  when 
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members of  the publ ic  began in forming us 

that  they had seen a man running through a  

property in  Norfo lk  Road .   Chi ldren in  the  

complex a lso v is i ted us and in formed us that  

they had seen h im c l imb over a fence near  

Uni t  1 .   They descr ibed h im as wear ing the  

same c lothes that  Warrant  Of f icer  Mart in  

had seen h im in.    

Warrant  Of f i cer  Mart in  and I  began to search 

the area.   We then entered the complex 's  b in  

area and I  began opening the b ins to  search 

for  the suspect ,  as I  fe l t  that  they were b ig  

enough for  a grown man to h ide in .   Warrant  

Of f icer  Mart in  was standing behind me and 

g iv ing me cover.   The b in area was very 

smal l  and the b ins were in  an L shape. ”   

This is  now the moment  where he shot  h im .  

“The next  moment ,  I  saw the last  b in on my 

r ight  begin to  open.   I  immediate ly tu rned 

towards the b in.   I  rea l ised to my horror ,  I  

was looking at  a  human face and next  to  i t  

was a p isto l  which was point ing at  me .   I  

shouted and jumped backwards in to  Warrant  

Of f icer  Mart in ,  now in morta l  fear  o f  my l i fe  

and unable to  ret reat  fur ther .   I  opened f i re  
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wi th  my R5 assaul t  r i f le  in  the d i rect ion  of  

the b in which immediate ly c losed again. ”    

Now,  th is  scene is  t ru ly  f rom a movie .   Accord ing to  h im,  the  

b in opens,  a man stands up wi th  a gun and then the man 

c loses the b in wi th a gun again.  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    We have seen the p ictu res,  there  

is  not  even a stone ins ide the b in.  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Then he cont inues :  

“ I  opened f i re  wi th my R5 assaul t  r i f le  in  the  

d i rect ion of  the  b in which immediate ly 

c losed again .   Wi thout  tak ing my eyes f rom 

the b in,  I  expla ined to Warrant  Of f icer  Mart in  

what  had happened.   Whi le  cover ing the b in  

and Warrant  Of f icer  Mart in ,  War rant  Of f icer  

Mart in  then approached the b in and opened 

the l id .   He in formed me that  the suspect  had 

been wounded and was ins ide the b in .   Then 

he immediate ly ca l led radio cont ro l . ”    

Now,  th is  i s  the best  vers ion of  the  k i l lers.  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    I  suggest  to  you that  th is  is  the  

most  improbable made up story .   I t  would have been obvious 

to any t ra ined prosecutor  that  the pol ice are ly ing .  
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ADV NOKO :    Yes,  I  agree.    

ADV NGCUKAITOBI SC :    Yes.   And there  is  no one e lse  who 

was there who d id the shoot ing other  than Mr Lee,  Raymond 

Lee.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    This i s  the i r  on ly vers ion of  how 

the shoot ing happened.   

ADV NOKO :    Yes.  

ADV SKOSANA SC :    The other  person is  Inspector  Mart in  

who was watching  the shoot ing .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Now,  I  am not  a cr imina l  lawyer,  

but  you have to take th is  vers ion and put  i t  agains t  a l l  the 

other  ev idence that  ex ists to  show that  th is  was an execut ion.   

And then decide whether  or  not  a pr ima fac ie case has not  

been made.   Is  no t  that  the way i t  shoul d work? 

ADV NOKO :    Yes.   And there are eyewi tnesses who saw th is  

inc ident  tak ing p lace who say they saw the pol ice.   One of  

the wi tnesses said to  the pol ice tha t  Mr Mbonambi  had h idden 

in  the b in because they thought  the  pol ice were chasing af ter  

a real  c r iminal ,  on ly  to  see the  po l ice just  shoot ing  at  h im 

ins ide the dustb in .  

ADV NGCUKAITOBI SC :    Yes.   Wel l ,  we wi l l  not  go through 

the eyewi tnesses,  but  the eyewi tness statement  is  at  page 

189 of  that  same bundle .  
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ADV NOKO :    Yes .  

CHAIRPERSON :    What  page is  tha t? 

ADV NGCUKAITOBI SC :    Page 189,  Madam Chai r ,  o f  

Wandi le  Mbonambi .   Now,  th is  was a ch i ld .   He was 12 years  

o ld at  the t ime .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And he descr ibed what  he saw .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    That  the pol ice chased af ter  and 

k i l led h is fa ther .  

ADV NOKO :    Yes .  

CHAIRPERSON :    This is  a statement  at  189?  

ADV NGCUKAITOBI SC :    189,  yes.   And i t  is  made by 

Wandi le  Mbonambi .    

“ I  am a male teenager,  12 years o ld,  grade 

6 learner  at  V i rg in ia Pr imary School . ”    

And he descr ibed in  deta i l  what  he saw .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Cops came chasing,  looking  for  h is  

fa ther .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    His fa ther  ran,  of  course,  because 

the pol ice were looking fo r  h im.   But  then they shot  and k i l led  

h im in  co ld b lood .  

ADV NOKO :    Yes .  
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ADV NGCUKAITOBI SC :    And that  is  a lso supported  by the  

Independent  Compla ints Di rectorate.   There is  a statement  

f rom the ICD at  page 194 .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And another  statement  f rom them 

at  page 198.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And then the expert  reports .   So,  I  

mean,  th is  is  what  you were t ry ing to come towards when you 

kept  on saying,  but  why are they k i l l ing people in  a rubbish  

b in?  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And why is  the murder charge 

wi thdrawn in  those c i rcumstances ? 

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Now,  as I  sa id ear l ie r ,  we can go 

over  and over  th is .   We wi l l  f ind a l l  o f  these same pat terns .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And there are 28 people  that  they 

k i l led .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    But  the pat tern is  the same .  

ADV NOKO :    Same pat te rn,  yes .  

ADV NGCUKAITOBI SC :    Now,  I  want  to  move to  another  

top ic.   We deal t  w i th  Mr Booysen 's awareness f rom looking at  
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the af f idavi ts  that  he submit ted and h is own admissions.   

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    And the pol ice statements,  e t  

cetera .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    But  I  want  to  look at  the cont ro l  

e lement ,  that  for  a racketeer ing case,  under F  . . . [ in tervenes]  

ADV NOKO :    Yes,  2(1)( f ) .  

ADV NGCUKAITOBI SC :    2(1) ( f ) ,  you have to a lso show 

cont ro l .   

ADV NOKO :    Management .   

ADV NGCUKAITOBI SC :    Yes,  i f  you are charg ing h im as a  

manager .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    We have shown h im as a  

par t ic ipant .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Now,  I  want  to  just  look at  the 

evidence of  h im as a manager .  

ADV NGCUKAITOBI SC :    Yes.   

CHAIRPERSON :    Advocate Ngcukai tobi ,  the statement  by  

the ICD at  194,  when was i t  taken?   So I  see at  197,  the  

commissioning…  

ADV NGCUKAITOBI SC :    No,  i t  does not  have a date,  no .  

CHAIRPERSON :    Yes,  the commissioning does not  show the  
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date,  t ime and p lace.   Should there not  have been a day 

stamped there,  at  least?  

ADV NGCUKAITOBI SC :    Yes,  Madam Chair ,  there should  

have been.   But  i t  is  not .  

CHAIRPERSON :    A t  least ,  as regards the one that  appears  

at  199 up to 201,  there is  a t ime g iven there  and a date,  

a l though there is  no date stamp .  

ADV NGCUKAITOBI SC :    Yes,  yes.  

CHAIRPERSON :    What  should we make of  that ?  

ADV NGCUKAITOBI SC :    Madam Chair ,  I  am not  sure i f  i t  

would meet  the requi rements of  the 1972 regulat ions on 

commissioning i f  i t  does not  have a date and a p lace where  

i t  was commiss ioned.   I t  might  af fect  technica l ly  i t s  

admissib i l i ty .   But  i f  there is  a requ i rement  that  i t  s hould be 

commissioned.  

CHAIRPERSON :    I f  we are to accept  that  under the POCA 

provis ions,  the s i tuat ions in  respect  of  which hearsay would  

be admi t ted in  a  court  o f  law,  deal ing wi th a  normal  cr iminal  

mat te r ,  hearsay evidence would not  be  admi t ted.   In  an  

enqui ry of  th is  nature,  could th is  k ind of  a  deposi t ion,  despi te  

the fact  that  the commissioning  seemed to have been 

er roneous,  or  rather  not  complete ,  could  we take that  in to 

considerat ion?  

ADV NGCUKAITOBI SC :    We would say yes,  Madam Chair ,  

that  there is  no requi rement  that  the  statement  even needs to  
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be commissioned .   But  i f  there was an at tempt  to  commission  

i t ,  but  that  at tempt  was defect ive,  i t  would st i l l  be admissib le 

under the POCA provis ions.  

CHAIRPERSON :    But  perhaps these are mat ters tha t  could 

be le f t  for  a rgument .  

ADV NGCUKAITOBI SC :    Indeed.  

CHAIRPERSON :    And I  see your jun ior  i s  shar ing some 

wisdom wi th you .  

ADV NGCUKAITOBI SC :    I t  turns out  that  he has missed the 

p lot  th is  t ime.   [Laughter ]  

CHAIRPERSON :    Yes,  I  am just  ra is ing i t  so that  at  a  la ter  

s tage,  both you and the evidence leading team at  an  

appropr ia te moment ,  when you make submissions,  you can 

assist  us in  that  regard.    

ADV NGCUKAITOBI SC :    Yes.   Thank you,  we shal l  do so.  

CHAIRPERSON :    You wi l l  remember that  a lso dur ing the t ime 

when Advocate Batohi  was test i fy ing in  ch ief ,  we were  

referred to cer ta in statements,  some of  which were not  

proper ly  commissioned.   And the evidence leading team 

placed those statements before us,  and you may just  as wel l  

together  prepare helpfu l  submissions in  th is  regard .  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .  

ADV NOKO :    Chai r ,  may I  p lease say something?  I  see the  

wi tness we are ta lk ing about  is  Annelem Panza  [?] ,  where  the 

commissioning. . .   But  then there is  another  statement  of  the  
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same person that  seems to be bet te r  commissioned because 

there is  the designat ion,  the name of  the Commissioner of  

Oaths.   There is  address,  work address of  the Commissioner 

of  Oaths,  there is  date ,  t ime,  and p lace .  

CHAIRPERSON :    Yes.   I t  seems to  be a repl i ca.  

ADV NOKO :    Yes.  

CHAIRPERSON :    The second one at  198 seems to be a  

repl ica of  the one at  194.    

ADV NOKO :    Yes.  

CHAIRPERSON :    So you are rescuing Advocate  

Ngcukai tobi ’s  team .   You look c losely,  but  f rom the look of  

th ings,  i t  seems to be a repl i cat ion of  that  s tatement  that  

appears at  194.   

ADV NGCUKAITOBI SC :    Madam Chair ,  I  was just  not  sure  

i f  i t  was a repl i ca ,  and so I  d id  not  want . . .   That  is  what  Mr 

Ramogale  was te l l ing me.   But  the problem I  had was that  

they. . .   I  was not  sure i f  i t  is  a  repl i cat ion .   I  actual ly  doubted.   

I f  you just  look at  the last  page,  at  page 197,  and you 

compare that  wi th  page 201. . .  

CHAIRPERSON :    Yes.  

ADV NGCUKAITOBI SC :    So you see there that  these are  

d i f ferent  s tatements.   Now,  I  have not  done a word - for -word  

analys is.   I  actua l ly  doubt  i f  they are the same,  because i f  

you look at ,  again,  196,  and you look at  paragraph 7,  and 

compare that  wi th  page 200,  at  page 200,  ther e is  a  



6 FEBRUARY 2026  –  DAY 22  
 

Page 123  o f  221  

paragraph 8 .   There is  no paragraph 8 at  page 196.   So I  d id  

not  want  to  take th is  and s imply accept  what  you were te l l ing  

us,  that  th is  is  something to be argued la ter .  

CHAIRPERSON :    The second one seemed to have gone 

fur ther  f rom paragraph 8,  but  everyth ing up to paragraph 7  

seems to be the same.  

ADV NGCUKAITOBI SC :    That  is  possib le.   

CHAIRPERSON :    You are cor rect  that  there is  an addi t ion of  

paragraph 8 in  the subsequent  statement ,  the one where the  

deposi t ion,  there is  a date on the commissioning there.   But ,  

again,  maybe you can focus on the subsequent  statement ,  

because a l l  that  appears in  the pr evious one is  incorporated 

in  the subsequent  one,  where there  is  a date .  

ADV NGCUKAITOBI SC :    Yes.   Yes,  thank you,  Madam 

Chai r .   I t  could be that .  

CHAIRPERSON :    On the cursory reading of  the f i rs t  one,  you 

wi l l  see that  everyth ing seems to appear up to paragraph 7 .  

ADV NGCUKAITOBI SC :    Yes,  thank you,  Madam Chai r .  

CHAIRPERSON :    You wi l l  a lso  look,  and then you wi l l  decide  

what  you make of  th is  point .  

ADV NGCUKAITOBI SC :    Yes.   Thank you,  Madam Chai r .   

Yes,  Advocate Noko,  I  wanted to move the d iscussion forward  

to look at  the,  not  the par t ic ipat ion,  but  the cont ro l  or  the  

management .  

ADV NOKO :    Yes .  
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ADV NGCUKAITOBI SC :    And to do that  by reference to the  

evidence of  wi tnesses .   We have a l ready looked at  cont ro l  

through the statements of  the SAPS,  where they themselves 

say th is  is  the man that  is  in  cont ro l  o f  the uni t ,  even though 

he has been p laced at  the provinc ia l  o f f ice.   

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Now,  that  i s  ent i re ly  consistent  

wi th  a number of  wi tness statements.   Let  us star t  wi th ,  f rom 

page,  so are you back wi th f i le  1 ?  Do you have f i le  1?  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Yes.   Now,  there are three 

af f idavi ts  of  Mr Ayer .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    The f i rs t  one is  at  169 up unt i l  172.   

The second one is  173 up unt i l  178 .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And then the last  one is  179 up 

unt i l  183.  

ADV NOKO :    Yes,  I  have that .   

CHAIRPERSON :    Dur ing the test imony of  Advocate  Batohi ,  

these statements were refer red to,  am I  cor rect ?  

ADV NGCUKAITOBI SC :    Yes,  they were refer red to.   

CHAIRPERSON :    And they were  subsequent ly  marked as 

exhib i ts .   Do you remember at  the  end of  the evidence- in -

chief ,  the NPA team was to g ive us a co l la ted l i s t  o f  exhib i t s ?   
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I  just  want  to  make sure that  we are not  going to do a repeat  

of  those annexures and marking them again as exhib i t s  to  

confuse the record.  

ADV NGCUKAITOBI SC :    Yes,  Madam Chair .  

CHAIRPERSON :    Let  me ascerta in f rom my researcher,  or  

even the NPA team, am I  cor rect ,  madam, Advocate  Hul ley?  

I  see you are nodding your head.   Maybe you can just  b r ing  

that  rov ing mic so that  she can speak to th is  poin t .   I  do  

remember  that  a document  was presented to us  at  the end of  

the evidence- in-chief .   I t  was at  our  instance as you guided 

us how those documents should  be prepared.   Advocate 

Hul ley ,  your  jun ior  assisted us in  that  regard .   Am I  miss ing 

the point  then? 

ADV LEKGETHO:   Thank you,  Madam Chair .   Yes,  they were 

deal t  wi th .   They were actua l ly  deal t  wi th  in  her  

supplementary af f idavi t .   So i t  is  actual ly  an at tachment  to  

her  af f idavi t .   But  i t  is  referred to in  the l i s t  o f  exhib i ts .  

CHAIRPERSON :    And that  l i s t  o f  exhib i ts ,  I  remember you 

presented i t .  

ADV LEKGETHO:   That  is  correct .  

CHAIRPERSON :    We should a l l  be having those exhib i ts .   

And you should p ick f rom those exhib i ts  and do the number ing  

proper ly .   

ADV LEKGETHO:   That  is  correct .   That  is  correct ,  Madam 

Chai r .   
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CHAIRPERSON :    Advocate Ngcukai tobi ,  Ramogale ,  you 

should  confer  wi th  her ,  to  make sure  that  you p ick f rom where 

she ended.   You can refer  to  the document  because we 

a l ready have i t .   We wi l l  name i t  here in  our  notes because 

we do have that  l is t .   Somebody should produce i t  to  us.   Our 

researchers over  there,  you can assist  us .   We wi l l  not  name 

i t  as an exhib i t  because i t  is  a l ready named.   But  I  do  

remember that  these three documents appeared somewhere  

and were named.   For  progress,  I  th ink you can proce ed as 

long as you remember that .  

ADV NGCUKAITOBI SC :    Yes,  Mr Ramogale,  I  suppose fo r  

the benef i t  o f  the  NPA team, te l l s  me that  these sta tements 

are not  in  the l is t  o f  exhib i ts .   

CHAIRPERSON :    They are not  in  the l i s t?    

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    But  they appear in  the th i rd vo lume.   

ADV NOKO :    Yes,  they are in  Advocate Batohi 's  af f idavi t  as  

annexures.   

CHAIRPERSON :    Yes.  

ADV NGCUKAITOBI SC :    But  they have not  been inc luded 

yet .   I  am sure they wi l l  inc lude them in due course .  

CHAIRPERSON :    P lease.  

ADV LEKGETHO:   Madam Chai r ,  as I  sa id,  they are par t  o f  

Advocate Batohi 's  supplementary af f idavi t .   They are  

at tached to her  a f f idavi t .   So that  which was not  on  record  
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a l ready is  in  the l is t  o f  exhib i ts .   And wi th reference numbers 

were in  the record that  the document  wi l l  be found.   So the  

statements of  Co lonel  Ayer are at tached to the af f idavi t  o f  

Advocate Batohi .    

CHAIRPERSON :    Was evidence tendered dur ing her  

ev idence- in-chief  about  those statements?  

ADV LEKGETHO:   That  is  cor rect ,  yes,  yes.   Those 

statements were par t  o f  the NJs .   NJ1,  2,  3 ,  4  and 5.   And 

because there was a mishap,  some of  the pages were  

missing.   Some of  the last  pages were missing .   That  had to 

be cor rected .   In  correct ing such,  a  supplementary was then 

f i led.   

CHAIRPERSON :    My quest ion is ,  was evidence tendered by 

Advocate Batohi  in  re lat ion to those statements by co l l i s ion  

Ayer?   

ADV HULLEY SC :    Madam Chair ,  the evidence in  re lat ion to  

those statements  was that  those statements were at tached 

by Advocate J iba  to her  af f idavi t  that  she f i led in  the f i rs t  

Booysen review appl icat ion.   So that  was the evidence that  

was around th is  par t i cu lar  s tatement .  

CHAIRPERSON :    I  thought  that  the fact  that  they were 

referred to and they were marked,  i f  my recol lect ion is  

correct ,  and what  needed to fo l low was for  you to then col la te  

them and name them as exhib i ts  in  that  l is t .   I  do  not  

remember where we ended wi th the  exhib i t  nu mber ing.  
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ADV LEKGETHO :    I  understand,  Madam Chai r .  

The understanding was that  on her  af f idavi t ,  i t  s tands as i t  i s  

wi th  i t s  annexures .   And then everyth ing  that  she re ferred to  

in  her  af f idavi t ,  which is  not  at tached as an annexure,  goes 

to the l is t  o f  exh ib i ts .   So the l is t  o f  exhib i t s  wi l l  conta in  

documents that  she spoke to in  her  ev idence,  refers to  in  her  

af f idavi t ,  in  some of  the le t te rs that  were exchanged between 

her  of f ice and the Min ister 's  of f i ce and Advocate Chauke .   

Some of  those annexures were not  par t  o f  her  af f idavi t .   So 

a l l  those are refer red to in  the l is t  o f  exhib i ts .   But  a l l  that  

her  af f idavi t  came wi th are at tached to her  respect ive  

af f idavi ts .   The founding,  the  f i rs t ,  and the  second 

supplementary af f idavi t .  

CHAIRPERSON :    Yes,  that  is  not  my understanding of  how 

we d i rected.   And someone has to correct  me.   My 

understanding was that  we wi l l  have a l is t  o f  exhib i t s .   The 

annexures as at tached to the papers wi l l  then be named 

sequent ia l l y  as exhib i t s .   One,  two,  three.   You wi l l  say  

annexure what  is  exhib i t  what .   So that  we do not  f ind  

ourselves repeat ing as we may be repeat ing now.   That  is  

why I  was ra is ing the point  that  i f  those annexures were  

named,  we ta lked about  naming of  those documents as 

exhib i ts .   So tha t  we have a l is t ,  a t  least  a l is t  o f  those 

annexures now named as exhib i t s .   Then we could go back in  

our  l is t  and say th is  very document ,  Colonel  Ayer ’s  
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s tatements ,  th ree statements,  were they named.   That  is  

where I  come f rom.  

ADV LEKGETHO :    Thank you,  thank you,  Madam Chai r .   I  

wi l l  up load them on the l i s t .  

ADV NGCUKAITOBI SC :    Do you remember that?  

ADV LEKGETHO :    Yes,  I  remember.   I  just  had i t  I  th ink the  

other  way.   But  I  wi l l ,  i t  should not  be d i f f icu l t .   I  wi l l  put  a l l  

her  annexures on the l is t .  

CHAIRPERSON :    Yes,  thank you .  

ADV LEKGETHO :    Thank you.  

MS RAMAGAGA :    Ja,  I  th ink just  to  c la r i fy  the issue ,  because 

th is  comes f rom the quest io n by my s is ter ,  Just ice Nkabinde,  

about  whether  Advocate Batohi  test i f ied about  the  

statements.   And i t  is  c lear ,  i t  appears f rom my record,  that  

the statements of  Ayer were read in to the record on the 26th  

day of  November .   So which means those documents are 

there.   They have been read.   They are par t  o f  the ev idence .   

The only th ing then that  is  outstanding,  now that  you 

understand the d i rect ive,  is  just  to  add them on to what  you 

a l ready have.   Thank you.   

CHAIRPERSON :    Thank you,  my s is ter .   Advocate  

Ngcukai tobi ,  you can then refer  to  those documents.   And we 

wi l l  p ick the number ing f rom the l i s t  that  Advocate L ekgetho  

is  going to g ive us.  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .  
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You are at  f i le  1,  page 169,  correct ?  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Now,  th is  is  the f i rs t  s tatement  by  

Colonel  Ayer .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    This is ,  i f  you look at  the date,  a t  

page 171,  i t  is  da ted the 3rd of  August  2012 .  

ADV NOKO :    Yes,  I  can see that .  

ADV NGCUKAITOBI SC :    Yes.   Now,  he says :  

“On Thursday,  the  2nd of  August  2012,  I  met  

wi th Br igadier…”  

Is  i t  Mokone? 

“…at  my of f ice ,  9 th f loor ,  Servamus 

bui ld ing . ”  

ADV NOKO :    I t  looks l ike a Mokoena.  

ADV NGCUKAITOBI SC :    Mokoena? 

ADV NOKO :    I t  looks l ike i t  is ,  yes.  

ADV NGCUKAITOBI SC :    Yes.   

“ I  was requested to submit  a  statement  

regard ing the st ructure of  the Organised 

Cr ime s ince December 2006 on the  

appointment  as Uni t  Commander Organised 

Cr ime. ”  

Now,  you wi l l  reca l l  the theory that  the NPA was work ing f rom,  

is  that  the Cato Manor  uni t  operated as an enterpr ise for  the  
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purposes of  sect ion 2 of  POCA.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Yes.   Now,  he is  then asked to 

expla in  what  is  the  st ructure,  who is  in  command of  that  

enterpr ise .  

ADV NOKO :    Yes,  i t  is  a  he.  

ADV NGCUKAITOBI SC :    Oh,  he.   He is  being asked.   Okay,  

sorry,  thank you.   Now,  just  expla in th is  to  me.   In  the  

def in i t ion of  an enterpr ise under POCA, is  i t  a  requ i rement  

that  the enterpr ise must  be an unlawfu l  enterpr ise ? 

ADV NOKO :    No.  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    I t  does not  have to be,  as long as i t  is  used as 

an enterpr ise .  

ADV NGCUKAITOBI SC :    Yes,  exact ly .   And do you know 

that  Mr de Kock,  Advocate de Kock,  actual ly  concluded that  

i t  is  requi red that  an enterpr ise must  be an unlawfu l  

enterpr ise?  

ADV NOKO :    No.  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    He was not  correct  in  that .  

ADV NGCUKAITOBI SC :    Yes.   So,  which actual ly  means 

that  Advocate Batohi  re l ied on a report  which conta ined an 

egregious error  of  law .  

ADV NOKO :    But  POCA legis la t ion is  c lear  on what  an  
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enterpr ise is .  

ADV NGCUKAITOBI SC :    Yes.   But  i t  does mean that  

Advocate Batohi  d id not  sat is fy  hersel f  about  the bas ic terms 

of  POCA.  

ADV NOKO :    That  is  what  i t  means,  yes .  

ADV NGCUKAITOBI SC :    Yes.   Now,  th is  i s  what  he then 

expla ins.    

“Short ly  thereaf ter ,  in  January 2007,  the  

Ser ious and V io lent  Cr imes Uni t  c losed the 

Nat ional  Commission er .   Only 14 members  

f rom Ser ious and V io lent  Cr imes were  

rest ructured in to  the Durban Organised 

Cr ime.   In  te rms of  Organised Cr ime 

mandate,  the Ser ious and V io len t  Cr ime 

invest igat ion became the mandate  

Organised Cr ime.   I  was in formed that  the  

then Di rector ,  JW Booysen,  was appointed a  

Provincia l  Commander of  Organised Cr ime 

in  KZN in February 2007. ”  

So,  f rom February  2007,  he is  supposed to leave Cato Manor  

and go to the province.   

ADV NOKO :    Provinc ia l  o f f ice,  yes.  

ADV NGCUKAITOBI SC :    Yes.  

“Al l  four  uni t  commanders of  Organised 

Cr ime had to report  to  the then Di rector  
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Booysen d i rect ly  in  KZN.   Then Director  

Booysen was accountable to  Provincia l  

Head of  Detect ive Serv ices,  Assistant  

Commissioner,  PT Brown,  who ret i red in  

2011. ”  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    So,  Commissioner Brown is  the  

d i rect  boss of  Major  General  Booysen.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :     

“As a uni t  commander of  Durban Organised 

Cr ime,  hold ing  the rank of  Senior  

Super intendent ,  I  had three super in tendents  

who had to report  to  me and were  

accountable to  me as sect ion commanders.   

Namely,  Super intendent  TT Dube,  Support  

Administ rat ion,  Super intendent  W  Ol iv ier ,  in  

charge of  Ser ious and V io lent  Cr ime sect ion.   

The other  super in tendent ,  K le  Roux [?] ,  in  

charge of  Drug,  Fi rearms,  Vehic les,  and 

Gold ,  Diamond.   Between these two sect ion  

commanders,  WC Ol iv ie r  and K le  Roux,  a l l  

operat ions conducted under  the i r  

superv is ion.   Under  the command of  

Super intendent  Ol iv ier ,  he had three 
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capta ins accountable to  h im …”  

And then he names them.  You can ignore the rest  of  that .   

And then he says in  the last  paragraph :  

“Short ly  thereaf ter ,  p roblems star ted to  

sur face wi th Ser ious and V io lent  Cr ime 

sect ion.   Af ter  an inspect ion conducted by  

then Di rector  Nch inga of  the  Hawks,  of  the  

Nat ional  Organised Cr ime Of f i ce  in  her  

inspect ion report ,  she wanted to know why 

the uni t  was spl i t  in to two.   Her inst ruct ions 

was that  a l l  members must  report  to  one 

of f ice,  namely 136 V ictor ia  Embankment ,  

where my of f ices had been .   I  t r ied to expla in  

to  Super intendent  Ol iv ier ,  who was not  too  

happy regard ing the decis ion.   I  am fu l l y  

aware that  Super intendent  Ol iv ie r  was c lose 

to the then Di rec tor ,  J W Booysen.   I  to ld  

Super intendent  Ol iv ie r ,  a  measure has taken 

p lace on the inst ruct ion of  Nat ional  Of f i ce .   

Super intendent  O l iv ie r  changed h is  at t i tude 

towards me. ”    

Now you wi l l  recal l  that  Super intendent  Ol iv ier  i s  meant  to  

report  to  Colonel  Ayer .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    But  he says I  to ld  h im he must  
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report  to  me,  but  he is  not  happy w i th that .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes.  

“ I  not iced that  Super intendent  Ol iv ie r  

reports a l l  inc idents d i rect ly  to  the then 

Di rector ,  JW Booysen. ”  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    So he is  sk ipping the actual  l ine of  

command to Mr Booysen.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :     

“ I  was merely in formed af te rwards,  or  long 

af ter  any shoot ing inc ident  had taken p lace 

in  h is  sect ion.   A lmost  every week,  the Cato 

Manor  of f ices were v is i ted by the then 

Di rector ,  JW Booysen,  wi thout  me being 

in formed. ”    

So even though he is  at  p rovince,  he is  constant ly  in  the of f ice  

and people report ing d i rect ly  to  h im .  

ADV NOKO :    A t  Cato Manor ,  yes.  

ADV NGCUKAITOBI SC :    A t  Cato Manor ,  sor ry,  yes .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Now:  

“ I  kept  te l l ing h im to register  a l l  operat ions 

or  ra ids on the CAS system,  but  noth ing of  
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that  nature,  of  tha t  happened. ”  

Now,  I  found th is  a very pecul ia r  par t  when I  was reading th is  

statement .   Apart  f rom th is  i ssue that  they were report ing to  

Mr Booysen,  to  Major  General  Booysen,  why were they not  

register ing cases on the CAS system?  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    They conduct  an opera t ion,  but  

they do not  register  on the CAS system.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Can you expla in what  could be the  

explanat ion behind the pol ice doing a ra id or  an operat ion  

and then not  register ing i t  on the CAS system? 

ADV NOKO :    I t  is  c lear  f rom the evidence of  wi tnesses that  

they were just  seeking people,  apprehending them, shoot ing  

and k i l l ing them.   Because i f  they were conduct ing proper  

legal  p rocesses,  they would have been recorded in  a l l  the  

records of  the pol ice as the syst em requi res.   So,  i t  shows .  

ADV NGCUKAITOBI SC :    But  then he says :  

“ I  to ld  Mr Ol iv ie r  to  report ,  but  he refused . ”  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Then,  le t  us  see what  he says was 

the basis for  the refusal .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    He says:  

“He  s tar ted f rust rat ing me as uni t  
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commander.   I t  is  c lear  that  Super intendent  

Ol iv ier  was act ing on h is own accord.   He 

was fo rming h is own uni t  a t  Cato Manor  and 

had the backing of  then Di rector  JW 

Booysen,  who constant ly  v is i ted the Cato  

Manor  of f i ce . ”  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    So i t  is  c lear  that  what  he is  saying  

is ,  wel l ,  instead of  report ing to me,  they report  to  Mr Booysen.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    I  g ive h im an inst ruc t ion,  he  

ignores i t  because he has got  the support  o f  Mr Booysen.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Then he cont inues :  

“The t rouble star ted to sur face when I  

not iced st range faces and members a l leg ing  

to be members of  Durban Organised Cr ime 

Uni t  a t  Cato Manor  of f ices.   Some of  these 

members and reserv is ts c la imed to be  

members of  the Durban Organised Cr ime 

Uni t .   I  had no ind i cat ion who these 

members,  e.g.  Capta in Eva [?] ,  reported to  

Cato Manor  wi thout  any wr i t ten document .   

Members l i ke  Sergeant  Padayache e,  

Warrant  Of f icer  Giannis [? ] ,  many moved 
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wi th in the uni t  wi thout  my permission.   

These members star ted to behave as they 

fe l t  and became host i le  towards me.   

In format ion was that  a l l  these members are  

only accountable to  the then Di rector  

Booysen.   I  had no support  f rom the Di rector  

Booysen. ”    

So,  again,  th is  i s  the same th ing.   People who are not  even 

par t  o f  the Ser ious and V io lent  Cr ime Uni t  are coming in to  

the uni t .   He is  no t  in formed,  but  they report  to  Mr Booysen.  

ADV NOKO :    Yes.   Even Mr Danikas,  in  h is  statement ,  he 

star ted by saying he was a reserv is t  a t  the Cato Manor  Uni t .   

He was recru i ted by Major  General  Booysen,  who made sure  

he gets in to the  Cato Manor  Un i t  and gave h im a l l  the  

documentat ion,  b lue l ights fo r  the car ,  a l l  the equipment  that  

he needed to be a  member .   And he worked wi th them through 

Major  General  Booysen.  

ADV NGCUKAITOBI SC :    Yes.   Now,  then i t  cont inues.    

“When I  eventual ly  in fo rmed them, we 

cannot  run two o f f ices,  and I  served those 

members wi th no t ices to move them f rom 

Cato Manor  of f ices,  that  is  when the  

aggression and anger sur faced.   A l l  o f  them 

ran to the then Di rector  JW Booysen 's of f ice  

at  Province.   Then Director  Booysen came 
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down on me heavi ly .   He walked in to my 

of f ice on that  day,  ra ised h is vo ice,  and 

stated that  the  decis ion  regard ing Cato  

Manor  is  h is ,  is  in  h is  hands,  and I  should  

not  in ter fere anymore  and he le f t  for  the  

a i rpor t . ”  

So,  qui te  apart  f rom what  he was wi tnessing,  he was to ld  

d i rect ly  by Major  General  Booysen that  Cato Manor  i s  under 

my cont ro l .  

ADV NOKO :    Yes,  that  is  what  he is  saying .  

ADV NGCUKAITOBI SC :    Yes.  

“ I t  was very c lear  that  I  was not  in  command 

of  the Cato Manor  of f ices.   I  was shocked 

that  s ince that  day,  Super intendent  Ol iv ie r  

operated on h is own.   They d id not  report  to  

me.   I  was v ic t imised.   My son was at tacked 

in  school . ”  

That  does not  seem to be re levant .   And he is  ta lk ing about  

the cel l  phone.   That  is  a lso not  re levant .   I f  you go to the  

fo l lowing page? 

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    He again  cont inues on th is  l ine  of  

the cont ro l ,  that  the de facto cont ro l  o f  the uni t  was under  Mr  

Booysen.  

ADV NOKO :    Yes.  
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ADV NGCUKAITOBI SC :     

“The sect ion  under L ieutenant  Colonel  

Ol iv ier  s ta r ted to  ca l l  themselves the Cato  

Manor  Organised Cr ime Uni t .   S tate 

resources,  emai ls ,  and f inancia ls  were sent  

d i rect ly  to  the then d i rector ,  JW Booysen.   

A l though I  was the uni t  commander,  I  was 

not  in  cont ro l  o f  them .   I  reported th is  to  very  

senior  of f icers.   That  d id not  help. ”    

I  mean,  you could not  get  c learer  where a man says,  I  am just  

here on paper,  bu t  a l l  o f  these peop le work wi th Mr Booysen.   

He is  in  cont ro l  o f  them.  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes.  

“The more I  t r ied  to act  on the issue,  the  

more I  was v ic t imised by the now Major  

General  JW Booysen.   He t r ied everyth ing 

possib le to  suspend me and misuse the  

departmenta l  procedure to  target  me .   He 

t r ied everyth ing in  h is  power to  move me out  

of  the uni t .   He recommended that  I  must  be  

moved out  f rom my post  so that  he could put  

someone he wants to  run the uni t . ”    

Then you sk ip one,  two paragraphs,  and star t  wi th  a  

paragraph that  s tar ts  wi th ‘ to  th is  very day ’ .   Can you see 
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that?  

ADV NOKO :    Yes,  I  can see i t .  

ADV NGCUKAITOBI SC :    Then sk ip everyth ing there to the 

l ine that  says ‘ those members ’ .   That  would be one,  two,  

three,  four ,  f ive,  s ix  f rom the bot tom.   Those members .  

ADV NOKO :    Okay,  le t  us star t  f rom the top .  

ADV NGCUKAITOBI SC :    I t  says ‘ to  th is  very day ’ .   Can you 

see that?  

ADV NOKO :    Yes,  I  can see that .  

ADV NGCUKAITOBI SC :    I f  you then count ,  one,  two,  three,  

four ,  f ive,  s ix ,  seven.   The e ighth  l ine f rom the top.   The 

sentence star ts  w i th ‘ those members ’ .  

CHAIRPERSON :    That  l ine begins wi th the Min ister 's  of f ice .  

ADV NGCUKAITOBI SC :    Oh,  the Min ister 's  of f ice .  

CHAIRPERSON :    Then fu l l  s top .  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    Okay,  you say the e ighth one.  

ADV NGCUKAITOBI SC :    Ja,  ja .  

ADV NOKO :    One,  two,  th ree,  four ,  f ive,  s ix ,  seven,  e ight .  

No,  i t  s tar ts  wi th the Min ister ,  then i t  is  the seventh one .  

ADV NGCUKAITOBI SC :    Yes,  yes.  

ADV NOKO :    Okay.  

ADV NGCUKAITOBI SC :    Just  read that .  

ADV NOKO :     

“The Min ister 's  o f f ice .   Those members at  
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Cato Manor  of f ice  acted under command of  

Major  General  Booysen a l l  the t ime.   A l l  

media reports on  a l l  inc idents came f rom 

Major  General  Booysen and not  me.   A l l  

graphic p ic tures o f  shoot ing on cr ime scenes 

was put  in  by a  journal is t  ca l led  Mr Ani l  

S ingh,  a f r iend of  Booysen,  of  Dai ly  Sun 

newspaper.   I  do not  know how th is  journal is t  

got  to  those cr ime scenes and where he 

obta ined those p ictures . ”  

ADV NGCUKAITOBI SC :    Yes.   Now,  we have seen on a fa i r  

reading of  the sta tement  of  Colonel  Ayer ,  what  he is  saying  

is  that  on paper I  am the head,  bu t  the person in  cont ro l  o r  

managing th is  uni t  is  Major  General  Booysen.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Now,  was th is  one of  the wi tnesses 

you were supposed to ca l l ?  

ADV NOKO :    Yes,  he is  one of  the state wi tnesses,  yes.    

ADV NGCUKAITOBI SC :    Yes.   Because,  I  mean,  i t  is  a lso 

unclear  why on ear th would Major  General  Booysen be 

answer ing media  quer ies of  Cato  Manor  when he is  the 

provinc ia l  head .  

ADV NOKO :    Yes,  and goes to report .   Wel l ,  anyway,  he 

reports to  Commissioner Brown.   He had to report  to  h im,  but  

my point  i s  he  reported every th ing,  showing in t imate  
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knowledge of  the uni t .  

ADV NGCUKAITOBI SC :    You know the report  by Mr de Kock,  

Advocate de Kock .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Cr i t ic ises Colonel  Ayer ,  not  by the  

content  of  what  he said .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    But  they re ly  on the cr i t ic ism by 

Advocate Nazeer Cassiem in the  d isc ip l inary hear ing  against  

Major  General  Booysen,  that  he is  obsessed,  these are the  

d i rect  words,  obsessed wi th h is  own sel f - importance.   I  mean,  

just  hear ing those words,  a re they fa i r  when you just  read 

what  he is  actual ly  ta lk ing about ?  

ADV NOKO :    They are not ,  not  even re levant .  

ADV NOKO :    Yes .  

ADV NOKO :    To each other .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Now,  you know,  th is  par t  we have 

been reading,  which is ,  th is  is  the person at  Cato Manor ,  and 

he is  te l l ing the wor ld that  the person running the show here  

is  Mr Booysen.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    I f  Cato Manor  i s  an enterpr ise that  

is  commit t ing unlawfu l  acts,  i t  is  under the cont ro l  o f  Major  

General  Booysen.  
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ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Would that  sat is fy  the requ i rement  

in  2(1)( f )  o f  the POCA legis la t ion ? 

ADV NOKO :    Complete ly,  for  managing the enterpr ise ,  yes.    

ADV NGCUKAITOBI SC :    Yes.   Now,  th is  goes fur ther .   We 

have somebody below Mr Booysen.   Now,  le t  us look at  the  

person above Mr Booysen.   What  d id they say about  who is  

in  cont ro l  o f  the Cato Manor  uni t?  

ADV NOKO :    Commissioner Brown.  

ADV NGCUKAITOBI SC :    Yes,  Commissioner Brown.   You 

wi l l  f ind h is statement  at  page 2.1.4 of  the same bundle.   That  

is  the f i rs t  s tatement .   He gave two statements .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And then  the second statement  is  

at  219,  which is  ca l led the supplementa l  s tatement .  

ADV NOKO :    Yes,  I  can see i t .   

CHAIRPERSON :    Just  g ive me a second,  p lease .  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .    

CHAIRPERSON :    The cr i t i c ism that  you ment ioned ear l ie r  

made by the d isc ip l inary hear ing  Chai rperson,  I  suppose ,  

does i t  or  is  i t  re f lected in  the d isc ip l inary f ind ings of  

Chai rperson Cass iem SC? 

ADV NGCUKAITOBI SC :    Yes,  i t  is ,  Madam Chair .   I  th ink  

we have i t ,  i f  I  am not  mistaken .  

CHAIRPERSON :    I t  is  on that  bund le,  page 186.  
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ADV NGCUKAITOBI SC :    Page 186,  yes.   In  f i le  1,  page 186 .  

CHAIRPERSON :    Where do we f ind  i t  in  th is  f i le ,  the cr i t i c ism 

in th is  report  that  you say the De Kock team seemed to have 

re l ied on when they cr i t ic ised Colonel  Ayer?  

ADV NGCUKAITOBI SC :    A t  paragraph 44,  page 200 .  

CHAIRPERSON :    Yes.  

ADV NGCUKAITOBI SC :    In  fact ,  we could have a look at  

that .   Thank you,  Madam Chair .  

CHAIRPERSON :    You can read i t  in to the record .  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    I t  is  te l l ing .  

ADV NGCUKAITOBI SC :    Yes.   I t  says in  paragraph 44,   

“ I  found Colonel  Ayer  to  be a d ismal  wi tness 

in  mater ia l  respects.   He is  obsessed by the  

not ion of  h is  own importance . . . ”    

That  is  what  I  remember.   Those words st ruck me.  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :     

“…and h is ent i re  test imony was permeated 

by h is pol i t i ca l  acceptabi l i ty  and sel f -

importance.   I  f ind h im not  to  be the k ind of  

professional  pol i ceman one would expect ,  

ho ld ing the rank he holds.   His tender of  

ev idence,  as I  have ind icated above,  is  one 

in  which he emphasises h is own importance,  
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but  lacking in  conduct  just i fy ing any 

usefu lness.   I  th ink those in  charge of  the  

SAPS ought  to  carefu l l y  consider  Colone l  

Ayer 's  cont inuous ro le in  the pol ice  force .    

In  h is  quest  fo r  acceptance and sel f -

importance,  he was determined to  tarn ish  

Booysen 's reputat ion and d igni tas ,  

i r respect ive of  the cost  to  the  overa l l  

in terest  of  the po l ice fo rce.   I f ,  in  fact ,  the 

employer  par ty actual ly  bel ieved that  i t  

could establ ish a case against  the employee 

based on the evidence of  Colonel  Ayer ,  th is  

was a ser ious error  of  judgment  and was st i l l  

a  s t rong ind icat ion that  the employer  sought  

to  create a case where one d id not  ex ist . ”    

Then,  th is  is  where i t  cont inues :  

“Colonel  Ayer 's  af f idavi t…”  

We know the on ly af f idavi t  that  was before h im was the  

af f idavi t  we have just  read .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :     

“…and other  documentary communicat ions 

he re l ies on is  punctuated by invent ive and 

occasional ly  pure  hat red for  Booysen. ”    

Now,  I  mean,  i s  there anyth ing there in  that  af f idavi t  that  
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shows any hat red  towards Mr Booysen? 

ADV NOKO :    I  d id  not  see that .  

ADV NGCUKAITOBI SC :    Yes.   I  mean and is  there anyth ing 

that  shows the desi re on the par t  o f  Colonel  Ayer  to  be  

pol i t i ca l l y  acceptable ?  

CHAIRPERSON :    No.  

ADV NGCUKAITOBI SC :    Yes.   So,  th is  ent i re  ru l ing  is  just  

gratu i tous insul ts  against  a wi tness who is  actual ly  do ing h is  

best  that  he could .  

ADV NOKO :    I t  seems so .  

ADV NGCUKAITOBI SC :    Yes.   And then he says :  

“He  i s  obsessed by the not ion that  there is  a  

vendet ta to  have h im k i l led to the extent  that  

he is  paranoid.   I  found no substance in  th is  

speculat ive realm of  make -bel ieve.   

Onasander,  a  Greek phi losopher,  observed 

that  envy is  the  pain of  mind of  which  

successfu l  persons cause to the i r  

ne ighbours.   This ,  I  th ink,  i s  the case wi th  

Colonel  Ayer . ”    

You know,  what  I  rea l ly  found puzzl ing wi th th is ,  there is  not  

a s ingle reference,  not  one,  reference to the actual  ev idence 

that  Colonel  Ayer  gave about  the  fact  that  Major  General  

Booysen was cont ro l l ing the uni t .   What  has happened is  that  

the wr i ter  of  th is  document  has degenerated h imse l f  in to a  
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personal  at tack against  a wi tness .  

ADV NOKO :    I t  seems so .  

ADV NGCUKAITOBI SC :    Yes.   Now,  the st range th ing  is  that  

these gratu i tous s tatements ,  that  have no basis at  a l l ,  made 

thei r  way in to the report  o f  the four  panel l is ts ,  which was then 

re l ied upon by Advocate  Batohi .   No one actual ly  reading the  

under ly ing statement  f rom Colonel  Ayer .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    And even yesterday,  there was an 

at tempt  to  undermine Colonel  Ayer 's  s tatements,  even in  th is  

case,  by  the evidence leaders,  w i thout  any reading of  the  

actual  s tatement .  

ADV NOKO :    Yes,  in  i ts  essence .  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Let  us then go to  the De Kock 's report  and 

see how these remarks found thei r  way in  that  repor t .   So,  in  

the De Kock repor t  is  paragraph 109 ,  in  the Advocate de Kock 

report .   Sorry,  i t  s ta r ts  at  SB168,  SB 3168.   I  th ink i t  s tar ts  

wi th paragraph 107.  

CHAIRPERSON :    I  know that  you gave us those bundles  

yesterday.   We have them in our  f i les,  but  i t  was easy to look 

at  the document  that  you handed out .  

ADV NGCUKAITOBI SC :    Yes.    

CHAIRPERSON :    Paragraph?  

ADV NGCUKAITOBI SC :    The f i rs t  re ference I  could p ick up 
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is  a t  paragraph 107 .   But  the par t  I  was ta lk ing about  is  

paragraph 109.   A t  page 35 of  the report .   So,  paragraph 109,  

do you have i t ,  Advocate Noko ? 

ADV NOKO :    Yes,  I  do.   On page 35 .  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    Now,  th is  i s  where the power of  a  

l ie  l ies in  repet i t ion .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    This i s  where they just  repeat  the 

f ind ings of  Advocate Cassiem,  wi thout  examining the  

under ly ing mater ia l .  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Yes.   They say in  paragraph 109 :  

“Ayer ' s  credib i l i t y  was quest ioned and he 

was d iscredi ted by Advocate Cassiem SC in  

the Booysen in ternal  d isc ip l inary hear ing.   

Advocate Nazeer  Cassiem SC,  the  

Chai rperson of  the d isc ip l inary  hear ing  

against  Booysen,  descr ibed Colonel  Ayer ,  

who test i f ied before h im,  as a d ismal  wi tness 

in  mater ia l  respects,  he is  obsessed by the  

not ion of  h is  own importance,  and h is ent i re  

test imony was permeated by h is  pol i t i ca l  

acceptabi l i ty  and sel f - importance. ”    
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And then you would expect ,  as a d ispassionate reader,  that  

they would expla in why those a l legat ions are correct .  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    You then tu rn over  the page,  you 

do not  f ind even an at tempt  to  read the statement ,  and then 

to say,  wel l ,  i s  i t  gratu i tous or  i s  i t  fa i r  to  insul t  a  wi tness l i ke  

th is?  

ADV NOKO :    Yes .  

ADV NGCUKAITOBI SC :    But  look at  what  they say,  they just  

say:  

“ In  our  v iew,  a  wi tness should  be both 

credib le and re l iab le.   In  our  v iew,  no  

re l iance should be p laced on the statements  

of  Colonel  Ayer . ”    

But  you ask yoursel f  why? 

ADV NOKO :    Yes.   

ADV NGCUKAITOBI SC :    You do not  f ind a reason ? 

ADV NOKO :    Clear ly .  

ADV NGCUKAITOBI SC :    Now…  

CHAIRPERSON :    Counsel ,  i t  is  a f ter  1.30.  

ADV NGCUKAITOBI SC :    Indeed.  

CHAIRPERSON :    I f  you can guide us how long you are going 

to take wi th th is  wi tness st i l l?   We had proposed that  we wi l l  

have lunch around th is  t ime,  and are you st i l l  go ing to be 

long? 
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ADV NGCUKAITOBI SC :    Look,  i t  depends,  Madam Chai r ,  on  

whether  my jun ior  is  ins is tent  on one theme that  I  sa id I  

should not  pursue .   But  i f  he is  not  ins is tent ,  I  should be 30 

minutes.   

CHAIRPERSON :    You are the boss.   [Laughter ]  

ADV NGCUKAITOBI SC :    So we are  st i l l  debat ing on whether  

a cer ta in theme should be pursued or  le f t  for  a  fu ture  wi tness .   

But  i f  I  win them over on that ,  I  should be 30 minutes .  

CHAIRPERSON :    But  le t  me check wi th a l l  o f  you .   Fi rs t ,  wi th  

my s is te rs .   Yes,  thank you.   Advocate Ngcukai tob i ,  I  am 

guided by my s is te rs,  and I  th ink  you wi l l  f ind  i t  a lso  

acceptable that  we pause to have lunch unt i l  2 .15.   When we 

reconvene,  you w i l l  u t i l ise your  30 minutes .   [Laughter ]   Mr  

Ramogale  is  not  going to extend i t  to  an hour  and thereaf ter ,  

the evidence- leading team wi l l  se ize the moment  to  re -

examine.  

ADV NGCUKAITOBI SC :    Thank you.  

CHAIRPERSON :    Let  us have a lunch break unt i l ,  say,  2.15,  

and you wi l l  u t i l ise your  30 minutes  and the evidence - leading 

team wi l l  use whatever t ime.   And thereaf te r ,  we can adjourn  

then to have a meet ing that  was proposed in  the morn ing.   I f  

you are st i l l  minded to have the meet ing .   You owe us a report  

about  the issues that  we ra ised yesterday ,  Advocate  

Skosana.   Yes,  thank you ,  unt i l  2 .15 .   We adjourn .  

ENQUIRY ADJOURNS 
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ENQUIRY RESUMES 

ADV NGCUKAITOBI SC :    Second aspect  of  cont ro l  o f  

management ,  we deal t  wi th  the evidence of  people below Mr  

Booysen,  par t i cu lar ly  by reference to Colonel  A iyer  and we 

went  th rough to show that  the cr i t ic ism against  h im was an 

unfounded cr i t ic ism because i ts  or ig inal  source was Mr  

Cassim SC’s  decis ion,  which i tse l f  has no foundat ion .    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Then I  sa id I  wanted to look at  the  

people above Colonel  A iyer  to  see what  do they say about  

the st ructure of  Cato Manor.    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    And we looked at  the two af f idavi ts  

of  Commissioner Brown.   The f i rs t  one you can ignore for  the  

current  purpose,  i t  wi l l  become re levant  la ter ,  but  the  second 

one is  the re levant  one d i rect ly ,  page 219 of  Fi le  1 .    

ADV NOKO :    Okay.   I  have i t .    

ADV NGCUKAITOBI SC :    Yes.   Now,  he is  expla in ing the 

st ructure of  how Cato Manor operated and we know that  

former ly ,  General  Booysen is  supposed to be in  the province 

and Colonel  A iyer  is  supposed to be in  charge.    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    But  substant ive ly,  Colonel  A iyer  

says General  Booysen is  running the show.    

ADV NOKO :    Yes.  
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ADV NGCUKAITOBI SC :    Now,  that  is  the context  in  which  

he now needs to  c lar i f y  what  i s  actual ly  happening as the  

boss of  General  Booysen.    

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    In  paragraph 1,  he says :  

“The poor re lat ionship between Major  

General  Booysen,  the members  of  the 

Cato Manor Organised Cr ime of f ice and 

Colonel  A iyer  as  the commander  had a 

d i rect  impact  on the management  s ty le  of  

Major  General  Booysen.   He adopted a  

hands-on approach in  respect  of  mat te rs 

involv ing th is  uni t . ”  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    I  mean,  h is  own boss says he was 

hands-on on the uni t .    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes:  

“Colonel  A iyer 's  perceived lack of  

knowledge on Ser ious and V io lent  Cr ime  

mat ters and the cul ture of  Ser ious and 

V io lent  Cr ime uni ts  led to a breakdown in  

the i r  communicat ion.   This meant  that  

Major  General  Booysen was more 

operat ional ly  involved in  mat ters  at  th is  
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un i t  o ther  than at  other  uni ts  in  the  

province.   He a lso used the serv ices of  

Colonel  Zikhal i  a t  provinc ia l  level  to  

coord inate the ac t iv i t ies of  the uni t .   He 

would v is i t  the Cato Manor weekly on a 

Tuesday fo r  the gr id  meet ing.   His  

management  sty le  ensured that  the uni t  

cont inued to funct ion opt imal ly . ”  

Now,  we know Colonel  A iyer  says every week General  

Booysen was there.    

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    But  we a lso now know that  even 

accord ing to Commissioner Brown,  in  re lat ion to th is  uni t ,  

General  Booysen was hands -on,  v is i ted weekly,  and was 

operat ional ly  invo lved.  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Now then,  i t  cont inues.   Remember  

that  L ieutenant  Colonel  Ol iv ier  who reported to Colonel  A iyer  

actual ly  d id not  take inst ruct ions f rom Colonel  A iyer .  

ADV NOKO :    That  too,  yes.    

ADV NGCUKAITOBI SC :    But  f rom General  Booysen.    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    So even that  is  deal t  wi th  in  

paragraph 2.    

ADV NOKO :    Yes.    
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ADV NGCUKAITOBI SC :     

“The re lat ionship  between Major  General  

Booysen and L ieutenant  Colonel  Ol iv ier  

was one of  complete t rust  and respect .   

They had both  served at  Amanzimtot i  

dur ing thei r  format ive years in  the pol ice.   

They a lso worked very c losely when the 

pro ject  o f f ice was stat ioned in  Rossburgh.   

This cont r ibuted to easy communicat ion  

between h im and Major  General  Booysen. ”  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Now what  th is  means is  that ,  again,  

Colonel  A iyer  is  complete ly cor rec t  that  L ieutenant  Colonel  

Ol iv ier  refused to take inst ruct ions f rom me.   And instead,  he  

took inst ruct ions f rom Major  Genera l  Booysen.  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    And Commissioner Brown is  

expla in ing that  i t  is  because they have a pr ior  work ing  

re lat ionship and they t rust  each other .    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    And they are cr i t i c is ing Colonel  

A iyer  fo r  not  having suf f ic ient  knowledge of  the uni t .    

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Then,  paragraph 3 :  

“The accepted protocol  fo r  conduct ing  
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Organised Cr ime  invest igat ions or  

operat ions outs ide the uni t ’ s  boundary 

would be to in form the uni t  commander  of  

the uni t  whether  invest igat ion or  operat ion 

would be conducted.   The same would 

apply to  invest igat ions or  operat ions 

conducted outs ide the province when the 

provinc ia l  commander of  the  other  

province or  the  local  un i t  commander 

would be in formed.   This was not  

necessar i ly  fo l lowed …”  

You see?   

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    So they say th is  i s  the ru le,  but  we 

do not  fo l low the ru le.    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :     

“…when in format ion was at  hand,  which 

ind icated that  secrecy was essent ia l  due 

to local  po l i ce  involvement  wi th the 

suspect  sought .   For  t r ips outs ide the  

province,  p r io r  approval  would be requi red 

on the t r ip  i t inerary f rom the uni t  

commander,  p rov inc ia l  commander,  and 

the provinc ia l  head of  Detect ives. ”  
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So what  they are  saying here is  th is .   When Colonel  A iyer  

says,  I  was not  in formed of  operat ions.    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    And I  asked them to open the  

system on the CAS system,  open the cases on the CAS 

system,  they say,  no,  no,  no ,  somet imes the in format ion  

requi red secrecy,  so we would not  in fo rm you.  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Yes.   And then,  paragraph 4 :  

“When a death in  custody as a resul t  o f  

po l i ce act ion occurred,  the member 

responsib le was requi red to have the 

mat ter  reported to the local  area duty  

of f icer ,  who would d ispatch a duty  of f icer  

to  the scene and ensure tha t  the 

Independent  Compla ints Di rectorate  

member on cal l  was in formed to enable  

thei r  a t tendance at  the scene.   This 

requi red ICD form and the shoot ing  

inc ident  report  had to be completed and 

the duty of f icer  would report  the mat ter  to  

the provinc ia l  nodal  point  for  inc lus ion in  

the dai ly  c r ime report .   Dur ing the dai ly  

morning cr ime meet ing,  the  core  

management  of  the province would be 
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presented wi th a cr ime report  by  cr ime 

in te l l igence.   When Organised Cr ime 

members were involved …”   

Now th is  i s  Cato Manor.    

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :     

“…Major  General  Booysen would  conf i rm 

the contents of  the shoot ing inc ident  

report  and provide addi t ional  in format ion  

which had been provided to h im or  f rom 

his own personal  observat ion at  the  

scene. ”  

ADV NOKO :    That  is  what  I  meant  when I  sa id he reported  

to h is  commander,  Commissioner Brown,  showing in t imate 

knowledge of  the scenes of  c r ime.    

ADV NGCUKAITOBI SC :    Yes.    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    So on two occasions,  they set  out  

what  the ru le ought  to  be,  which they say was not  fo l lowed at  

Cato Manor.  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    So both about  the f low of  

in format ion before operat ions are undertaken and the record  

of  the in format ion  af ter  operat ions.    

ADV NOKO :    Yes.    
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ADV NGCUKAITOBI SC :    Yes.   And then:  

“Depending on the decis ion of  the ICD 

of f ic ia l ,  a  case would be registered for  

invest igat ion e i ther  by themselves or  the  

local  detect ive w i th them moni to r ing the 

invest igat ion.   Progress in  the 

invest igat ion wou ld be reported to area 

and provincia l  level . ”  

But  the point  here is  real ly  th is .   Even accord ing to  

Commissioner Brown,  the person who was opera t ional ly  

involved at  Cato  Manor as a manager was Major  General  

Booysen.  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Colonel  A iyer  was excluded,  d id  

not  get  the in format ion.   Even the reports were draf ted f rom 

the personal  knowledge of  Major  General  Booysen.  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    There  is  something in  the f i rs t  

s tatement  that  is  somewhat  cur ious.   You remember that  th is  

ent i re  case,  which  ended up becoming the Cato Manor issue,  

was a l legedly about  tax i  v io lence.  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    A t  least  in  par t  about  tax i  v io lence.   

There are other  instances about  ATM bombings.  

ADV NOKO :    Yes.    
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ADV NGCUKAITOBI SC :    But  the major i ty  of  i t  was tax i  

v io lence.    

ADV NOKO :    Tax i  v io lence,  yes.  

ADV NGCUKAITOBI SC :    Yes.   And i t  was expected that  the  

persons responsib le would deal  wi th  the issue of  tax i  v io lence 

and i f  there are a l legat ions of  misconduct  by the pol ice,  they 

would be invest igated at  a  senior  level .    

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    In  other  words,  i f  the pol ice at  Cato  

Manor misconduct  themselves,  i s  i t  not  reasonable to  expect  

that  the person who would invest igate them would  be thei r  

boss,  o r  the i r  p rovinc ia l  boss,  General  Booysen?   

ADV NOKO :    I t  is .  

ADV NGCUKAITOBI SC :    Yes.   And you can see now f rom 

Commissioner Brown that  he is  in  fact  par t  and parcel  o f  that  

team.  So how can he now have the abi l i ty  to  consider  the i r  

misconduct?   

ADV NOKO :    I  am not  sure about  that ,  but  I  am not ing i t .  

ADV NGCUKAITOBI SC :    Yes.   Because that  probably  

expla ins why,  because he was par t  and parcel  o f  the team,  

there was impuni ty  at  Cato Manor.    

ADV NOKO :    Yes.   I  get  the point ,  yes.    

ADV NGCUKAITOBI SC :    Yes.    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    You see,  in  the f i rs t  s tatement  of  
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Commissioner Brown,  which is  a t  page 214,  there is  a  

paragraph at  page 217.   The paragraph 12.    

ADV NOKO :    Yes,  I  see that .    

ADV NGCUKAITOBI SC :    Ja,  the four th paragraph,  the four th  

sub-paragraph of  paragraph 12.  

ADV NOKO :    Okay,  I  see.    

ADV NGCUKAITOBI SC :    So th is  i s  what  they say :  

“A provincia l  team of  detect ives stat ioned 

at  Umhlanga Rocks was formed to deal  

speci f ica l l y  wi th  the cases ar is ing f rom the 

conf l i c t  between KwaMaphumulo  and 

Stanger  Taxi  Associat ions. ”  

Okay?   

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :     

“The invest igat ion in  these cases was 

moni to red by L ieutenant  Colone l  Van 

Rensburg and Major  General  Booysen. ”  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Now,  th is  st r ikes me because your  

ev idence is  Major  General  Booysen and the Cato  Manor team 

received cash br ibes f rom the members of  the Stanger  Taxi  

Associat ion.    

ADV NOKO :    Yes,  that  i s  what  the wi tnesses are say ing,  yes.  

ADV NGCUKAITOBI SC :    Yes,  accord ing to the w i tnesses,  
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but  that  would have been the case of  the NPA had i t  been 

a l lowed to cont inue wi th the t r ia l .    

ADV NOKO :    Exact ly .    

ADV NGCUKAITOBI SC :    Yes,  but  the conf l ic t  here is  that  

Major  General  Booysen is  the very same person assigned by 

the province to oversee the invest igat ions in to tax i  v io lence.  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    But  instead of  overseeing the  

invest igat ions in to tax i  v io lence,  he has abused h is posi t ion,  

accepted money,  and car r ied out  unlawfu l  k i l l i ngs  of  one 

associat ion to the  benef i t  o f  another .    

ADV NOKO :    I t  seems so.  

ADV NGCUKAITOBI SC :    Yes.   Who is  th is  L ieutenant  

Colonel  Van Rensburg?   

ADV NOKO :    I f  I  am not  mistaken,  he could be one of  the  

accused in  the Cato Manor.    

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    His name r ings a bel l .   He might  be  one of  

those.    

ADV NGCUKAITOBI SC :    Yes.   So you have an instance of  

the same people that  have been to ld to  moni to r  the s i tuat ion 

are,  in  fact ,  in f laming i t ,  do ing the  opposi te .    

ADV NOKO :    Seems so,  yes.    

ADV NGCUKAITOBI SC :    Now,  having gone through th is  

af f idavi t ,  both af f idavi ts  of  Colonel  A iyer  and the af f idavi t  o f  
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Commissioner Brown,  what  is  your  summary in  re lat ion to the 

requi rement  in  subsect ion ( f ) ,  2(1)( f ) ,  o f  cont ro l  or  

management  of  the enterpr ise?   

ADV NOKO :    He was in  fu l l  cont ro l  and management  of  the  

enterpr ise,  and th is  i s  what  we had in  f ront  of  us when we 

appl ied fo r  a cer t i f icate for  racketeer ing  author isat ion.   I t  is 

par t  o f  those that  we had.    

ADV NGCUKAITOBI SC :    Yes.   Now,  you remember that  I  

ment ioned to you that  there is  a fundamenta l  misconcept ion  

in  the de Kock report .  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Because i t  requi res the enterpr ise  

necessar i ly  to  have been an unlawfu l  enterpr ise.    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Now,  I  want  to  take you to those 

paragraphs of  the  de Kock report .   The f i rs t  one is  paragraph 

190,  subparagraph 1.   SB3,  page 201.  

ADV NOKO :    Subparagraph?   

ADV NGCUKAITOBI SC :    190,  subparagraph,  190.1,  sorry.    

ADV NOKO :    Yes,  I  have i t .    

CHAIRPERSON :    Proceed.  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chai r .   

Paragraph 190.1 is  c rucia l  because the  Panel  has now done 

i ts  job.   I t  is  expla in ing in  conclusion why your ind ictment  was 

legal ly  wrong.    
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ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    They g ive the f i rs t  reason,  

paragraph 190.1.   I f  you look at  190,  i t  says :  

“ I t  is  c lear  f rom our d iscussion that  the  

prosecut ion wi l l  not  succeed in  prov ing the 

racketeer ing of fences for  the fo l lowing 

reasons:  

[1 ]   There is  no evidence to establ ish the  

existence of  an unlawfu l  enterpr ise 

separate ly f rom the existence of  a pat te rn 

of  racketeer ing ac t iv i ty . ”  

ADV NOKO :    De Kock ta lks about  enterpr ise,  not  legal  o r  

i l legal .  

ADV NGCUKAITOBI SC :    Yes.   In  fact ,  there is  a judgment  

of  the Supreme Court  o f  Appeal  on  th is  very point .   We ask 

for  leave to  hand i t  up.   I t  i s  ca l led S v  Eyssen ,  de l ivered on 

the 17 t h  o f  September 2008.   Do you have the judgment?   

ADV NOKO :    Yes,  I  have i t  here.    

ADV NGCUKAITOBI SC :    Yes.   Now,  you have just  sa id to  

us,  POCA speaks about  enterpr ise.    

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Whether  legal  or  i l legal  is  not  a  

requi rement .  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    But  Mr De Kock th inks tha t  i t  is  a  
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requi rement  and in  fact ,  c r i t ic ises the ind ictment  for  that  

reason and i t  is  upheld by the Nat ional  Di rector  of  Publ ic  

Prosecut ion.    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    I f  you go to paragraph 6 of  that  

judgment ,  page 4.   

ADV NOKO :    Yes.   Yes,  I  see i t .    

ADV NGCUKAITOBI SC :    So i t  ta lks about  the def in i t ion o f  

the word enterpr ise.  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Then i f  you just  go fu r ther ,  one,  

two,  three,  four ,  f ive,  s ix ,  the s ix th l ine f rom the bot tom of  

that  paragraph.    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Just  read that ,  i t  says there is  no.    

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Yes? 

ADV NOKO :     

“There is  no  requi rement  tha t  the 

enterpr ise be legal  o r  that  i t  be i l legal .   I t  

is  the pat te rn of  racketeer ing act iv i t y  

through which  the accused must  

par t ic ipate in  the af fa i rs  of  the enterpr ise  

that  br ings in  the i l legal  e lement .   And the 

concepts of  enterpr ise and pat tern of  
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racketeer ing act iv i ty  a re d iscrete.   Proof  

of  the pat te rn may establ ish proof  of  the 

enterpr ise,  but  th is  wi l l  not  inevi tab ly be  

the case. ”  

ADV NGCUKAITOBI SC :    Yes.   Now,  which answers two 

misconcept ions in  paragraph 190.1 .   Misconcept ion  number 

one is  the idea that  the enterpr ise must  be necessar i l y  

unlawfu l .  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    I t  is  c lear  here that  i t  must  just  be  

an enterpr ise,  whether  i t  is  lawfu l  o r  unlawfu l .    

ADV NOKO :    Yes,  because somet imes a legal  system is  used 

as a vehic le to  be  an enterpr ise.  

ADV NGCUKAITOBI SC :    P recise ly,  which is  what  Cato  

Manor was.    

ADV NOKO :    Exact ly .    

ADV NGCUKAITOBI SC :    But  they a lso answer  another  

misconcept ion,  which is  th is  enterpr ise must  ex ist  separate ly 

f rom the pat tern o f  racketeer ing act iv i ty .   When the judgment  

says proof  of  the pat te rn may establ ish proof  of  the  

enterpr ise.   

ADV NOKO :    Yes.   The cont inu i ty ,  a l l  those e lements,  the  

cont inu i ty ,  the s t ructure,  system of  author i ty ,  a l l  those 

requi rements,  i f  they are met ,  then they fo rm an enterpr ise.   

Whether  i t  is  w i th in an unlawfu l  s t ructure or  a  lawfu l  
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s t ructure,  i t  does not  mat ter ,  yes.    

ADV NGCUKAITOBI SC :    Yes.   In  fact ,  to  show that  th is  i s  

not  just  a  b lab,  they repeat  i t  a t  paragraph 190.3 o f  the de 

Kock report .    

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    They say :  

“The statements  do not  prove that  an 

organised cr iminal  group existed that  

acted in  common purpose and conspi red 

together  on a cont inuous basis to  commit  

murder. ”  

So,  i t  seems thei r  understanding is  that  the enterpr ise must  

be an organised cr iminal  group.   So,  at  paragraph 190.3  of  

the de Kock repor t ,  SB3202.    

ADV NOKO :    That  i s  not  t rue.   I f  they have read the  

statements of  the  wi tnesses,  read,  they would have real ised 

that  the k i l l ing of  people,  commit t ing of  o f fences,  cont inued.   

At  least ,  what  is  captured wi th in the ind ictment  is  f rom May 

2008 unt i l  September 2011.   That  shows a pat tern of  

racketeer ing,  cont inuous commission of  i l legal  act iv i t ies.   So,  

and ja .    

ADV NGCUKAITOBI SC :    Yes.    

ADV NOKO :    And there was common purpose there.   A l l  the  

e lements are there.    

ADV NGCUKAITOBI SC :    Yes.   And then,  you know,  i t  
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actual ly  gets worse.    

CHAIRPERSON :    Which paragraph were you reading that  

refers to  the common purpose?   

ADV NGCUKAITOBI SC :    Paragraph 190.3.    

CHAIRPERSON :    190.  

ADV NGCUKAITOBI SC :    190.3.    

CHAIRPERSON :    I  thought  you said 193.    

ADV NGCUKAITOBI SC :    No,  190.3,  sorry.   So,  I  suppose,  

le t  us just  go through th is  again to  make sure that  we have 

not  missed important  e lements.  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    So,  they say here :  

“The statements  do not  prove that  an 

organised cr iminal  group existed that  

acted in  common purpose and conspi red 

together  on a cont inuous basis to  commit  

murder. ”  

So,  there is  a fundamenta l  problem that  Mr de Kock bel ieves,  

and h is team, tha t  in  order  to  be an enterpr ise,  you must  be  

an organised cr im inal  group.    

ADV NOKO :    Unfor tunate ly,  i t  is  a  lack of  understand ing then 

of  how racketeer ing and POCA legis la t ion provides and 

operates.  

ADV NGCUKAITOBI SC :    Yes,  but  we have just  had a 

Supreme Court  o f  Appeal  judgment  we have just  read that  
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says the enterpr ise can e i ther  be lawfu l  or  unlawfu l .    

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Yes.   Now,  qui te  apart  f rom the 

def in i t ion of  the enterpr ise,  they a lso seem not  to  understand 

the import  o f  the term cont inuous.  

ADV NOKO :    Yes.  

CHAIRPERSON :    Apart  f rom the decis ion of  the Supreme 

Court  o f  Appeal ,  the Act  i tse l f ,  on a c lear  reading of  the  

provis ion,  does i t  rea l l y  speak of  o rganised cr iminal  groups 

or  cr iminal  act iv i t ies?  Because that  is  where you star t .    

ADV NGCUKAITOBI SC :    Yes,  what  you say …[ intervenes] .   

CHAIRPERSON :    Where could we f ind,  I  am just  wonder ing,  

where could we f ind in  the POCA any suggest ion that  the 

def in i t ion of  en terpr ise could encompass the  phrase 

organised cr iminal  act iv i t ies by a  group?  Could there  be 

such?  

ADV NOKO :    To say that  the group must  be organised ? 

CHAIRPERSON :    Yes,  to  say that  even apart  f rom the 

decis ion of  the SCA,  upon a proper reading of  the POCA, the  

def in i t ion of  enterpr ise,  where does i t  speak of  such 

concepts?   

ADV NOKO :    No,  i t  does not ,  Chai r .    

CHAIRPERSON :    That  we f ind in  paragraph 190.3 ? 

ADV NOKO :    I t  does not .   The POCA def in i t ion ta lks about  a  

cont inuous pat te rn of  commission o f  i l legal  act iv i t y  by two or  
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more people in  common pursui t  o r  common purpose.   I t  does 

not  say i t  must  be  organised or  i t  must  be an i l legal  ent i ty  or  

something l i ke that .    

CHAIRPERSON :    Proceed,  Counse l .  

ADV NGCUKAITOBI SC :    Yes,  thank you.   You know,  I  mean,  

th is  i s  paragraph 6 of  that  SCA judgment .   You know,  i t  could  

not  be c learer .   I t  says i t  is  d i f f icu l t  to  envisage a wider  

def in i t ion.   A s ingle person is  covered.   So i t  seems every  

other  type of  connect ion between persons known to  the law 

or  ex ist ing in  fact ,  those which the leg is la ture has not  

inc luded speci f i ca l l y  would be incorporated by the  

in t roductory word inc ludes.   So what  we have here is  we have 

got  Mr De Kook and h is  Panel  who just  imposed  thei r  own 

requi rements and ignored the requi rements of  the statute.    

ADV NOKO :    Yes.   And i f  they had just  sought  the 

prosecut ion memorandum o nly,  a t  least  then they would have 

got ten the def in i t ion of  walker  racketeer ing and a l l  o f  that  

enterpr ise,  everyth ing,  then i t  would have been c lear  to  them 

i f  they had not  at  least  consul ted the POCA i tse l f .    

ADV NGCUKAITOBI SC :    Yes.   They a lso seem to  

misunderstand qu i te  a par t .   I  mean,  we have shown how they 

misunderstand pat tern.   We have a lso shown how they 

misconst rue the evidence.   We have a lso shown how they 

misunderstand enterpr ise.  

ADV NOKO :    Yes.  
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ADV NGCUKAITOBI SC :    They a lso misunderstand the  

concept  of  cont inuous.    

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    I f  you look at  paragraph 190.6,  

they say i f  one has evidence,  sorry :  

“ I f  one has reference to the evidence as 

conta ined in  the docket ,  the  a l leged 

enterpr ise was on the verge of  ext inct ion.   

In  2011,  the accused are only charged 

wi th two racketeer ing acts as compared 

wi th n ine racketeer ing acts in  2008.   To  

show a cont inu i ty ,  the racketeer ing acts 

must  inc lude a speci f i c  threat  of  repet i t ion  

extending indef in i te ly  in to the future. ”  

Now,  what  i s  your  comment  on th is?   That  in  order  fo r  i t  to  be  

a pat te rn of  racketeer ing act iv i t y ,  i t  must  be unending in to the  

future.  

ADV NOKO :    No.   I t  must  just  show that  wi th in the  a l leged 

per iod,  i t  had cont inued for  some t ime.   I t  was not  jus t  a  once -

of f  th ing.  

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    I t  must  have cont inued.   That  is  why cont inu i ty  

is  one of  the prerequis i tes or  e lements fo r  ident i fy ing an 

enterpr ise and a pat te rn of  racketeer ing.    

ADV NGCUKAITOBI SC :    Yes,  yes.  
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ADV NOKO :    So th is  is  not  cor rect .   Besides,  the ind ictment  

a lso says 2008 to 2011.   That  means the of fences,  the 

cr iminal  act iv i t ies  cont inued for  those number of  years.   So 

the e lement  of  cont inu i ty  has been sat is f ied.  

ADV NGCUKAITOBI SC :    Yes.   You know why th is  i s  to ta l ly  

absurd,  what  they are a l leg ing?  I t  means you can commit  

racketeer ing fo r  10 years.   As long as you stop before you 

are charged.    

ADV NOKO :    I t  is  not  racketeer ing.  

ADV NGCUKAITOBI SC :    Then i t  is  not  racketeer ing.    

ADV NOKO :    And that  i s  incorrect .    

ADV NGCUKAITOBI SC :    Yes,  but  i t  is  a lso absurd.    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Now,  do you know that  actual ly  th is  

was accepted by the NDPP, Advocate Batohi?   

ADV NOKO :    Yes,  i t  is  on the basis of  th is  report  that  she 

wi thdrew the racketeer ing charges.    

ADV NGCUKAITOBI SC :    Yes.   Now,  I  had to go through th is  

in  deta i l  in  paragraph 190 because those are the reasons they 

have g iven for  a l leg ing that  there is  no case fo r  racketeer ing.    

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    To just  show how r id icu lously upset  

they are.  

ADV NOKO :    I  agree.    

ADV NGCUKAITOBI SC :    Now,  I  just  want  to  then look at  the  
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last  par t ,  which is ,  you know that  the NPA has been re ly ing  

heavi ly  on the judgment  by Judge Gorven.    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes,  to  say that  i t  g ives them a 

just i f i cat ion to wi thdraw the charges,  to  push people l i ke  

Advocate J iba  out  of  the system,  to  push people  l ike Advocate  

Chauke out  of  the  system.    

ADV NOKO :    And they pushed me as wel l .    

ADV NGCUKAITOBI SC :    Yes,  wel l ,  I  d id  not  want  to  ment ion  

you,  but…  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    So,  of  course,  you are not  a 

wi tness for  yourse l f .   I  want  to  just  go to that  judgment .   There  

are a few parts there that  just  show how they have abused 

that  judgment .    

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    The judgment  appears at  CL2.   I  

do not  know i f  you have received a  copy of  the judgment .    

ADV NOKO :    Which one?   

ADV NGCUKAITOBI SC :    CL2,  page CL00358.    

CHAIRPERSON :    [ Ind ist inct  –  microphone swi tched of f ] .  

ADV NOKO :    Yes,  yes,  I  am to ld.  

ADV NOKO :    Yes,  I  have i t .    

ADV NGCUKAITOBI SC :    Yes.   I f  you can go to CL00358 ? 

ADV NOKO :    Yes,  I  have i t .    
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ADV NGCUKAITOBI SC :    A t  paragraph 27 .   

ADV NOKO :    Yes,  I  can see i t .  

ADV NGCUKAITOBI SC :    Yes.   This i s  what  the judge 

actual ly  found,  no t  what  has been peddled in  the newspapers.    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    He says:  

“F rom th is  i t  can be seen that  the NDPP 

says that  she re l ied on in format ion under  

oath and the evidence as conta ined in  the  

dockets  and that  the instances re l ied by  

her  a re refer red to  in  the abovement ioned 

statements,  which were considered 

together  wi th the other  in format ion in  the  

docket  before the impugned decis ions 

were made.   Whi ls t  she says that  she wi l l  

not  deta i l  a l l  the in forma t ion p laced 

before her  pr ior  to  making the  f i rs t  

impugned decis ion,  she does not  say that  

any of  that  undisc losed in format ion  was 

re l ied on by her .   In  argument ,  the 

respondent  submit ted that  because the  

correspondence annexed to the founding 

af f idavi t  re fers  to  documents  which  

conta in prosecut ion st rategy and 

in format ion concern ing in formers  and 
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sources conta ined in  correspondence 

between the DPP and the NDPP, the  

in ference should  be drawn that  those 

documents were a lso re l ied on by the  

NDPP.  The insurmountable d i f f icu l t y  

wi th  th is  submission is  that  the NDPP 

does not  say that  she had regard to a ny 

such in format ion  or  documents at  the 

t ime the impugned decis ions were made.   

She l imi ts  hersel f  to  the documents deal t  

wi th  above.   Had she said tha t  she 

considered such documents,  even i f  the 

precise contents were not  d isc losed,  th is  

might  wel l  have a f fected the outcome of  

th is  appl icat ion. ”  

Then he says :  

“The provis ions of  POCA al low for  hearsay 

and s imi la r - fact  ev idence to be led in  

cer ta in c i rcumstances.   Once again,  the  

NDPP does not  ind icate any re l iance was 

p laced on any such evidence. ”  

Now what  you f ind here is  that  th is  is  an ext remely  nar row 

f ind ing,  which says based on what  you say you re l ied upon,  

we f ind that  what  you say you re l ied upon is  i r ra t ional .   I t  is  

not  a f ind ing of  genera l  import  tha t  General  Booysen is  not  
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pr ima fac ie  gu i l ty  of  the cr ime of  racketeer ing.    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    And in  fact ,  i t  is  s t ronger than that  

because i t  says POCA al lows fo r  hearsay and s imi lar - fact  

ev idence to be led.  

ADV NOKO :    That  is  what  I  a lso test i f ied to.    

ADV NGCUKAITOBI SC :    Yes,  you test i f ied on that .    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    And then they say,  i f  you had said  

in  your  af f idavi t ,  you have a lso re l ied on hearsay evidence 

and on s imi la r - fac t ,  the outcome could have been d i f ferent .  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Then i f  you go to the next  

paragraph,  paragraph 38 at  00359.    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    In  paragraph 38,  just  the f i rs t  l ine  

there,  i t  says :  

“ I  hasten to emphasise that  th is  ou tcome 

is  based pure ly on the facts of  the present  

case. ”  

Now we have just  shown what  those facts were.    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Then paragraph 38 la ter  on,  i f  you 

go to where i t  ends,  which is  in  the fo l lowing page,  one,  two,  

three,  four ,  the four th l ine f rom the end of  that  paragraph,  i t  
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s ta r ts  wi th in  the l ight .    

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Can you see that?   

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Can you read that?   

ADV NOKO :    Okay:  

“ In  the l ight  of  the provis ions of  POCA, i t  

is  a lso not  necessary to  have beforehand 

sworn statements f rom wi tnesses on which  

the state in tends to re ly .   I  expressly  

ref ra in,  however,  f rom making a posi t i ve 

f ind ing as to the level  o f  d isc losure 

necessary in  meet ing an appl icat ion such 

as the present  one or  the deta i l  requi red.   

This can only be assessed on a case -by-

case basis. ”  

ADV NGCUKAITOBI SC :    Yes.   So again,  the judge is  saying,  

look,  you do not  even have to have a sworn  statement  before 

you end a POCA.  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Yes,  but  I  am cr i t ic is ing you 

because you say you re l ied on sworn statements.   I f  you had 

to ld me that  you are re ly ing on unsworn statements ,  I  would  

have decided the case d i f fe rent ly .  

ADV NOKO :    Okay.    
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ADV NGCUKAITOBI SC :    Yes.    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Yes,  but  the important  point  here  

is  that  the judge is  saying i t  is  not  necessary to  have sworn  

statements before  the NDPP.   

ADV NOKO :    And that  i s  t rue.  

ADV NGCUKAITOBI SC :    Yes.    

ADV NOKO :    Because POCA al lows that .    

ADV NGCUKAITOBI SC :    Yes.   Now,  th is  is  the one th ing I  

have never understood s ince I  got  involved in  th is  case.    

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Why the NPA leadership ,  not  the 

prosecutors,  have been obsessed about  sworn statements of  

Mr Danikas when the judgment  in  2014 a l ready made i t  c lear  

that  i t  is  not  necessary to  have sworn statements on a POCA 

prosecut ion.  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Can you expla in why they have 

taken th is?   

ADV NOKO :    I  wondered as wel l .    

ADV NGCUKAITOBI SC :    Yes.   Then in  paragraph 39,  they 

say:  

“ I t  is  important  to  note that  the above 

f ind ings do not  amount  to  a f ind ing  that  Mr 

Booysen is  not  gui l ty  of  the of fences set  
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out  in  Counts 1 and 2 and 8 to 12. ”  

Now,  those are  the seven counts against  h im in  the  

ind ictment .    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Two of  murder.    

ADV NOKO :    Two of  …[intervenes] .  

ADV NGCUKAITOBI SC :    Racketeer ing .    

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    Two of  defeat ing the ends o f  

just ice.    

ADV NOKO :    One of  defeat ing the  ends of  just ice.    

ADV NGCUKAITOBI SC :    Yes.  

ADV NOKO :    And two of  possession of  unlawfu l ,  un l icensed 

f i rearms.    

ADV NGCUKAITOBI SC :    Unl icensed f i rearms.   And those 

are the …[intervenes] .  

ADV NOKO :    Predicated.  

ADV NGCUKAITOBI SC :    V io lat ions of  the Fi rearms Contro l  

Act .    

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Yes.   And then they say :  

“That  can only  be decided by way of  a  

cr iminal  t r ia l . ”  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Then i t  goes on :  
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“Set t ing aside the author isat ions and 

decis ions to  prosecute a lso does not  mean 

that  f resh author isat ions cannot  be  issued 

or  f resh decis ions taken to prosecute i f  

there is  a rat ional  basis fo r  th is  dec is ion. ”  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :    So the judge never c losed the door  

on the NPA to prosecute Mr Booysen again.  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    My understanding of  your  ev idence 

is  that  even today,  as we speak on the 6 t h  o f  February 2026,  

the door is  open to Advocate Moth ib i  to  charge Major  General  

Booysen.    

ADV NOKO :    Def in i te ly .  

ADV NGCUKAITOBI SC :    Yes.    

ADV NOKO :    And other  Cato Manor  members.    

ADV NGCUKAITOBI SC :    Yes.   And then the last  paragraph,  

which is  paragraph 40.    

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    Last  paragraph of  impor tance for  

what  I  am put t ing,  not  of  the judgment .  I t  says that :  

“P r ior  (e )  in  paragraph 3 of  th is  judgment ,  

seeks to in terd ict  the NDPP f rom issuing 

f resh author isat ions in  the absence of  the 

NDPP having beforehand facts  under oath 
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impl icat ing Mr Booysen.   A f ina l  in terd ict  

is  thus sought .   The requis i tes fo r  a f ina l  

in terd ict  are wel l  establ ished.   A c lear  

r ight  must  be shown,  an in ju ry actual ly  

commit ted or  reasonably apprehended,  

and an absence of  an a l te rnat ive  re l ie f .   

Mr Booysen has a c lear  r ight  to  a lawfu l  

decis ion -making process.   He cer ta in ly  

has no r ights at  a l l  to  such a  decis ion 

being taken only  i f  a f f idavi ts  connect ing 

h im to the of fences are in  the possession  

of  the NDPP. ”  

Now,  the reason I  ment ion th is  is  that  he asked,  he t r ied to  

get  an in terd ict  in  perpetu i ty  that  he wi l l  never  be charged.    

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    He fa i led.   And then the judge says:  

“ I  have ment ioned above,  for  example,  

that  hearsay and s imi la r - fact  ev idence is  

admissib le under cer ta in c i rcumstances in  

respect  of  the of fences under sect ion  2(1)  

of  POCA. ”  

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    And then la ter  on in  the last  

sentence there in  that  paragraph,  sorry,  the th i rd last  

sentence,  they say :  
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“To make such an order…”   

Now that  i s  an order  of  a  b lanket  in te rd ict  in  perpetu i ty .  

ADV NOKO :    Yes.  

ADV NGCUKAITOBI SC :     

“To make such an order  would amount  to  

fe t ter ing the d iscret ion of  the NDPP to 

make the decis ions in  quest ion.   This 

d iscret ion has been g iven to the NDPP by 

the requis i te  leg is la t ion and there  is  no  

at tack on the const i tu t ional i ty  o f  that  

leg is la t ive provi s ion.   No order  shal l  

therefore issue in  terms of  p r io r  (e) . ”  

So i t  comes back to the point  that  he actual ly  t r ied to put  a  

b lanket  in terd ict  and he fa i led.    

ADV NOKO :    Yes.    

ADV NGCUKAITOBI SC :    And then they said,  wel l ,  i t  is  up 

to the NPA upon a  reassessment  of  the evidence,  inc luding a  

re l iance on unsworn statements to  charge h im.  

ADV NOKO :    Yes.   Hence the f resh racketeer ing  

author isat ions were issued again in  2016.    

ADV NGCUKAITOBI SC :    Wel l ,  I  mean,  the reason we have 

had to go through th is  exerc ise is  perhaps to answer my 

puzzlement  at  why Advocate Batoh i  p laced any stone in  th is  

judgment .  

ADV NOKO :    I  wonder.    
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ADV NGCUKAITOBI SC :    Yes.   Thank you,  Madam Chai r .  

CHAIRPERSON :    Thank you,  Counsel .   Thank you,  Counsel .   

Advocate Khooe,  I  was looking fo r  you here.   The three of  

you,  who is  re -examining the wi tness?   

ADV MTSWENI :    Madam Chai r ,  we had agreed that  I  wi l l  do  

i t .    

CHAIRPERSON :    You are re-examining the wi tness? 

ADV MTSWENI :    Yes.  

CHAIRPERSON :    P lease p lace that  on record proper ly .    

ADV MTSWENI :    Thank you,  Madam Chai r .   Madam Chai r ,  

we have agreed amongst  us that  I  wi l l  do the re -examinat ion 

and I  promise to be very,  very,  very br ie f .   Advocate Noko 

…[intervenes] .  

CHAIRPERSON :    And by the way,  you have decided to do,  

bear in  mind,  as  we d iscussed th is  morning,  th is  wi tness 

should not  be kept  long.   I  am not  t ry ing to l imi t  your  re -

examinat ion.   She must  be out  of  Gauteng as soon as 

possib le.    

RE-EXAMINATION BY ADV MTSWENI :    Hence I  sa id I  wi l l  

be very,  very br ie f .   Advocate Noko,  I ,  in  fact ,  looked through 

your memorandum that  you addressed to your co l leagues.   

That  was in  October 2020.    

ADV NOKO :    Okay.  

ADV MTSWENI :    And when I  read that ,  I  would have  

…[intervenes] .  
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CHAIRPERSON :    You would have to take us  to the  

documents that  you are referr ing to.    

ADV MTSWENI :    Chai r ,  i t  is  MN555,  Madam Chair ,  to  the  

wi tness statement .  

CHAIRPERSON :    MN0? 

ADV MTSWENI :    5 .   Are we there,  Madam Chair?   

CHAIRPERSON :    Yes,  you may proceed.  

ADV MTSWENI :    Are you there,  Ms Noko?  Are you there on 

MN …[intervenes] .  

ADV NOKO :    Yes,  yes,  I  have i t  here.    

ADV MTSWENI :    Yes,  just  for  c lar i f i cat ion purposes,  you 

know that  I  to ld  you,  I  do not  know,  we do not  hold a br ie f  for  

anyone e lse,  but  we just  have to  make sure that  the t ruth  

comes out .   When one reads th is  document ,  the sense where  

one cannot  help but  not ice that  i t  comes f rom a painfu l  p lace 

in  that  i t  is  p receded by a lo t  o f  v i l i f icat ions as a resul t  o f  a  

number of  decis ions that  you took when you were A  DPP in  

KZN.   Would that  be correct?   

ADV NOKO :    Yes,  ja .    

ADV MTSWENI :    And when one reads i t ,  one f inds that  

amongst  the cent ra l  features of  the v i l i f icat ions was General  

Booysen.    

ADV NOKO :    No.  

ADV MTSWENI :    I  say th is  because i f  you star t  on the Panday 

case,  General  Booysen was the compla inant .    
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ADV NOKO :    Okay.    

ADV MTSWENI :    Am I  correct?   

ADV NOKO :    Ja,  he was.  

ADV MTSWENI :    And you took a decis ion not  to  prosecute  

Mr Panday.    

ADV NOKO :    Yes,  to  wi thdraw the case.    

ADV MTSWENI :    And Booysen was not  happy about  i t .  

ADV NOKO :    Yes.    

ADV MTSWENI :    And a lso you say that  in  fact ,  there was an 

at tempt  to  use your of f ice on page MN0007 to use your of f ice  

to  k ick out  Ms Ngobeni  out  of  the way so that  she  is  forced to 

res ign and thus General  Booysen  becomes the next  SAPS 

Provincia l  Commissioner.    

ADV NOKO :    No,  I  am not  saying that .  

ADV MTSWENI :    Let  us just  read that  so that  we wi l l  get  i t .   

I t  says:  

“ I  have never seen or  heard of  any 

compla inants do ing th is  and having  

v is i ta t ion r ights  to  accuse persons in  

the…” …[ intervenes] .  

CHAIRPERSON :    Where are you reading?   

ADV MTSWENI :    A t  the top of  MN0007,  the top paragraph,  

Madam Chair .    

CHAIRPERSON :    Yes.  

ADV MTSWENI :    And you say,  okay,  I  wi l l  s tar t  again. :  
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“ I  have nei ther  seen nor  heard of  

compla ints doing th is ,  compla inants doing 

th is  and having v is i ta t ion r ights to  

accused persons so that  the i r  own cases,  

persons in  the i r  own cases.   This then 

ta l l ied  wi th what  the accused ment ioned in  

the i r  representat ions that  they were being 

pressur ised to do cer ta in th ings l ike  

fa lse ly impl icate  the then Provincia l  

Commissioner of  KZN SAPS,  L ieutenant  

General  Mmamonnye Ngobeni ,  who was 

a l legedly referred  to as …”   

I  wi l l  not  read tha t  word fo r  safety reasons :  

“… that  had to be  g iven in  so that  she  is  

forced to res ign and Booysen becomes the  

next  KZN SAPS Provincia l  Commissioner. ”  

Do you see that?   

ADV NOKO :    Ja,  yes.    

ADV MTSWENI :    And would that  be  correct  that  Ms Ngoben i  

was,  the at tempt  was to impl icate her  in  the Pandey case?   

ADV NOKO :    No,  no,  no.   To impl icate her  in  a separate  

case.  

ADV MTSWENI :    Yes.    

ADV NOKO :    Ja.  

ADV MTSWENI :    But  you then,  the reason you then say at  



6 FEBRUARY 2026  –  DAY 22  
 

Page 187  o f  221  

the end of  your  memo,  in  the memo that  you can no longer  

keep quiet  whi ls t  you are being v i l i f ied,  that  is  in  the 

in t roduct ion,  in  fact .    

ADV NOKO :    Okay,  what  about  that?   

ADV MTSWENI :    I  am just  paraphrasing that  by you wr i t ing 

the memo.  

ADV NOKO :    Okay.    

ADV MTSWENI :    You are t ry ing to  speak out  af ter  you say 

you have been v i l i f ied because of  var ious decis ions that  you 

took.   Am I  correc t?   

ADV NOKO :    By the media,  yes.  

ADV MTSWENI :    Yes.   And when I  read your document  again,  

I  could,  when I  s topped reading,  I  th ink General  Booysen is  

ment ioned a number of  t imes in  the f i rs t  few pages.    

ADV NOKO :    Advocate Mtsweni ,  I  th ink i t  would be fa i r  i f  you 

do not  just  say General  Booysen is  ment ioned as i f  I  have 

beef  wi th  h im.   I  do not ,  I  do not  know him.   I  have never even 

met  h im.   I  th ink maybe you should  ind icate where I  ment ion 

h im,  the context  why I  ment ion h im,  and I  wi l l  answer you.  

ADV MTSWENI :    No,  no,  ma 'am.   I  am not  t ry ing,  that  is  what  

I  am t ry ing to c la r i fy  to  say ,  would  the cr i t i c ism,  would i t  be  

fa i r  i f  one was to say when one reads i t ,  i t  appears as i f  you 

have got  a bone to p ick wi th General  Booysen?   

ADV NOKO :    No,  i t  is  wrong because you must  read the  

whole th ing,  understand,  before you make that  conclusion.  
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ADV MTSWENI :    No,  no.   I  am not  making i t .   I  am just  t ry ing  

to c lar i f y ,  ma 'am.    

ADV NOKO :    No,  you are c lar i f y ing  wrong because you must  

say i t  in  the context  of  where you see h is name.   Tel l  me what  

I  am saying about  h is  name.    

ADV MTSWENI :    In  fact ,  i t  is  for  your  own benef i t ,  ma 'am,  

so that  in  the future  …[intervenes] .  

CHAIRPERSON :    No,  Counsel .   You cannot  argue wi th the  

wi tness …[intervenes] .  

ADV MTSWENI :    No,  I  am just  t ry ing to  …[intervenes] .  

CHAIRPERSON :    She is  t ry ing to answer your quest ion.   You 

are put t ing a statement  to  her  and s he is  answer ing and say,  

no,  th is  is  not  what  I  sa id.   You have to read i t  in  context .    

ADV MTSWENI :    Okay,  okay.  

CHAIRPERSON :    I  th ink then you can take her  to  the context  

i f  you understand i t  o therwise.    

ADV MTSWENI :    No,  we do not  understand i t .   I  just  wanted 

to c lar i f y  i t  so that  there is  no cr i t ic ism against  her ,  in  fact ,  

in  fu ture that  she was,  she said  a l l  these th ings against  

General  Booysen  because she had a bone to p ick wi th 

General  Booysen.   I  am just  t ry ing to c lear  the a i r .    

CHAIRPERSON :    Yes,  but  that  is  what  she is  answer ing.  

ADV MTSWENI :    Yes.  

CHAIRPERSON :    She said,  no,  she had no bone to p ick.    

ADV MTSWENI :    Okay,  thank you,  ma 'am.    
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CHAIRPERSON :    Remember,  she is  the wi tness for  th is  

Panel .  

ADV MTSWENI :    That  is  what  I  am t ry ing to c lar i f y .    

CHAIRPERSON :    You wi l l  protect  her  i f  you seek to  cross -

examine her  in  that  fashion.    

ADV MTSWENI :    No,  no,  Madam Chai r ,  I  am not  t ry ing to do 

that .   I  am just  …[intervenes] .  

CHAIRPERSON :    And when she answers you,  p ick i t  f rom 

the answer.   Thank you.    

ADV MTSWENI :    Yes.   Now,  Ms Noko,  again,  so that  we are  

c lear ,  I  am not  sure whether  you have got  the de Kock reports,  

the report .    

ADV NOKO :    Yes.  

ADV MTSWENI :    Can you just  p ick one of  them?   

ADV NOKO :    Ja.    

ADV MTSWENI :    And turn to  the last  page,  the second last  

page.   I  know that  you have got  two d i f ferent  vers ions.    

ADV NOKO :    Okay.    

ADV MTSWENI :    But  the recommendat ions appear to  be,  the  

conclusion par t  seems to be the same.  

ADV NOKO :    Yes,  I  see them.   

ADV MTSWENI :    Now,  yesterday,  Advocate Ngcukai tobi  sa id 

to  you when he was t ry ing to advance the argument  of  a  

s ingle prosecut ion author i ty ,  to  say,  in  fact ,  Advocate,  no,  in  

fact ,  I  am t ry ing  to remember.   Just  g ive  me a  second.   When 
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he said the de Kock Panel ,  in  fac t ,  wi thdrew the charges,  

wi thdrew the charges,  the racketeer ing  cer t i f i cates.   Do you 

recal l  that?   

ADV NOKO :    No,  they d id not .    

ADV NGCUKAITOBI SC :    No,  I  never sa id that  as we l l .  

ADV NOKO :    Yes.    

CHAIRPERSON :    Pardon me,  Nthat i  Mtsweni ,  p lease.    

ADV MTSWENI :    No,  in  fact ,  I  cannot  f ind i t  on my notes.   

That  is  why I  wanted to quote h im proper ly .    

CHAIRPERSON :    The racketeer ing  author isat ion charges 

cer t i f icate was wi thdrawn by Advocate Batohi .    

ADV MTSWENI :    Yes,  okay.  

CHAIRPERSON :    Do you remember I  even asked the days 

when the wi thdrawal  took p lace?   

ADV MTSWENI :    Yes.    

CHAIRPERSON :    I  do not  remember the  panel  of  de Kock  

wi thdrawing anyth ing.    

ADV MTSWENI :    No,  I  just  wanted to c la r i fy  that ,  so that  i t  

is  not  seen as i f  –  I  wanted to check whether  f rom where,  

whether  I  see,  d id  you understand the evidence to be  saying  

i t  was wi thdrawn by the de Kock Panel  or  was i t  by Advocate  

Batohi?   But  I  do  recal l  the Chai rperson c lar i f y ing that  wi th  

her .   I  wi l l  just  move on f rom that  po int ,  Madam Chai r .   Thank 

you.   Now,  I  just  deal  wi th  the last  par t ,  which we spent  a b i t  

o f  t ime wi th Advocate Ngcukai tobi  on the …[intervenes] .  
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CHAIRPERSON :    Sor ry.   As regards the ear l ie r  point ,  I  might  

have missed i t .   You referred to the recommendat ions of  the  

de Kock report .    

ADV MTSWENI :    Yes.  

CHAIRPERSON :    Were you making a point  on the  

recommendat ions?   

ADV MTSWENI :    The point  I  wanted to make was tha t  the de 

Kock Panel  d id no t  wi thdraw.   They s imply recommended.    

CHAIRPERSON :    That  i s  the same point .  

ADV MTSWENI :    Yes.    

CHAIRPERSON :    And you have cor rected yoursel f  now ? 

ADV MTSWENI :    Yes.   Now,  the  charges,  which both the  

racketeer ing as wel l  as the predicate charges,  they have got  

a t imel ine.   I t  is  f rom 2008 and 2011.   Am I  correct?   

ADV NOKO :    Yes.  

ADV MTSWENI :    And one of  the,  insofar  as the racketeer ing  

charges,  one of  the th ings you need to prove,  so that  you 

must  p rove a pat tern of  racketeer ing act iv i t y .    

ADV NOKO :    Yes.    

ADV MTSWENI :    And i t  must  be,  in  th is  case,  because of  the 

number of  accused people,  you had to,  depending on whether  

they are charged under management  or  par t i c ipat ion ,  you had 

to ask yoursel f  whether  each one of  them has got ,  there is  

ev idence of  par t ic ipat ion in  rack eteer ing pat terns.  

ADV NOKO :    Obviously,  when you charge people  in  any 
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case,  you check who is ,  whether  there is  ev idence to prove 

what  of fence against  whoever,  then you charge accord ingly.    

ADV MTSWENI :    Yes.    

ADV NOKO :    Yes.  

ADV MTSWENI :    Now,  we know tha t  in  th is  case,  there were  

at  least  two racketeer ing charges against  Booysen,  and then 

there were other  predicate charges.  

ADV NOKO :    Yes,  f ive.    

ADV MTSWENI :    And we know that  the predicate charges 

stem f rom,  I  would ca l l  Magoje la  inc ident .    

ADV NOKO :    Only the men?  Ja,  okay,  a l l  o f  them.  

ADV MTSWENI :    A l l  o f  them.   

ADV NOKO :    Ja,  Magoje la  and Tembe.    

ADV MTSWENI :    That  was one inc ident .  

ADV NOKO :    Ja.    

ADV MTSWENI :    And he was not  charged for  any other  

inc ident .    

ADV NOKO :    I  am not  sure i f  he was charged wi th the murder  

of  Mr Bongani  E lphias Mkhize .  

ADV MTSWENI :    No,  he was not .    

ADV NOKO :    As per  the ind ictment ,  I  do not  have the  

ind ictment .    

ADV MTSWENI :    The only charge insofar  as the predicate  

charges was the Magoje la  inc ident ,  which we know that  i t  was 

defeat ing the  ends of  just ice,  murder,  as  wel l  as possession  
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o f ,  cont ravent ion of  the Fi rearms Cont ro ls  Act .  

ADV NOKO :    Ja.    

ADV MTSWENI :    Yes.   And we know that  a l l  those of fences 

stem f rom one inc ident .  

ADV NOKO :    Yes.    

ADV MTSWENI :    And other  than that ,  there were no other  

charges that  he faced on the predicate charges.    

ADV NOKO :    Okay.  

ADV MTSWENI :    Am I  correct?   

ADV MTSWENI :    Ja.   I  am asking th is  so that  I  can f ind out  

f rom you as to what  other  ev idence d id you consider  o r  do  

you re ly  on,  in  substant ia t ion of  your  point  that  there was at  

least  a pat tern o f  racketeer ing?  Demonst rate evidence o f  

racketeer ing pat tern against  Major  General  Booysen .    

ADV NOKO :    He was a manager.   He …[ intervenes] .  

ADV MTSWENI :    Yes,  I  understand.    

ADV NOKO :    No,  le t  me expla in to  you.   He was a manager  

of  th is  uni t  s ince i t  s tar ted.   And the  dates for  the commission  

of  o f fences is  2008 to 2011.   He  has been a l l  a long managing 

the act iv i t ies of  th is  enterpr ise.   So i t  does not  mean only  

because the f i ve predicate of fences happened on the same 

day,  which was what ,  16 September 2008,  i t  means he is  not  

involved in  the others.   By associa t ion,  he gets  jo ined in to,  

that  is  why a lso  POCA legis la t ion a l lows what  would be 

mis jo inder  under  ord inary  cases.   Where you jo in people  
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together ,  you would not  ord inar i l y  do that  under  normal  

c i rcumstances,  bu t  under POCA you do that .    

 So he is  jo ined in  in to that  pat te rn of  racketeer ing  

that  happened for  a l l  those years.   And by associat ion,  

common purpose is  a lso there.   So the predicate of fences,  i t  

is  only a requi rement  to  charge wi th  racketeer ing.   I t  does not  

mean that  he is  not ,  he was not  par t  o f  the pat te rn throughout  

those years.  

ADV MTSWENI :    Yes.   And you are saying that  h is  

par t ic ipat ion,  h is  being par t  o f  those other  of fences is  through 

a common of  doct r ine purpose,  r igh t?   

ADV NOKO :    Yes.    

ADV MTSWENI :    But  then the quest ion is ,  why was he not  

charged wi th those other  ones i f  he  par t ic ipated th rough the 

doct r ine of  common purpose?   

ADV NOKO :    That  is  how POCA works.   You get  jo ined in ,  

not  necessar i l y  that  you physica l l y  commit ted that ,  but  by  

associat ion,  doct r ine of  common purpose,  you are there as  

wel l .   But  i t  does not  mean you were there,  you commit ted,  

you d id th is ,  th is ,  th is ,  th is .   But  because you are par t  o f  the 

enterpr ise,  then you are a lso gui l t y  of  those as par t  o f  the,  

that  is  why you are prosecuted or  charged together  in  the  

same case.  

ADV MTSWENI :    No,  no,  but  I  am just  asking,  le t  us say 

log ica l ly  i t  would fo l low that  you would have to be charged 
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for  the predicate charges as  wel l  because you par t ic ipated 

through the doct r ine of  common purpose or  even on the  

predicate charges.    

ADV NOKO :    Yes,  he was charged wi th predicate of fences.   

Maybe I  am not  get t ing your quest ion here.   He was charged 

wi th predicate o f fences,  which are the prerequis i tes for  

racketeer ing.    

ADV MTSWENI :    But  i t  was one inc ident .   The quest ion I  

have is ,  why not  in  respect  of  everyone e lse,  but  only in  

respect  of  the Magoje la  case?   

ADV NOKO :    POCA does not  say i t  must  be 400 s ins or  

inc idents.  

ADV MTSWENI :    Okay.  

ADV NOKO :    As  long as the requ i rement  is  that  i t  must  be 

two or  more of fences,  then they meet  the requi rements of  

being predicate o f fences.   And once you have two or  more  

predicate of fences,  then you have met  the requi rement  to  

charge in  te rms o f  sect ion 2 (1)(e)  o r  2(1) ( f ) .    

ADV MTSWENI :    I  just  wanted to c la r i fy  that .   Thank you,  

Madam Chair .   Let  me just  conf i rm wi th my team whether  

there is  anyth ing  I  have missed.   Madam Noko,  I  was just  

being reminded to just  ask you to turn to  page 70 o f  the de 

Kock report .    

ADV NOKO :    70?   

ADV MTSWENI :    Yes,  bot tom page 70.  
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ADV NOKO :    Okay.   I  see i t .    

CHAIRPERSON :    Page 70 or  paragraph 70?   

ADV MTSWENI :    Page 70,  Madam Chai r .   Are you there?   

CHAIRPERSON :    The pages are at  the bot tom ?   

ADV MTSWENI :    Yes.   Yesterday you agreed wi th Advocate  

Ngcukai tobi  when he cr i t i c ised through you the de Kock Panel  

for  not  having gone in  depth in  the analys is of  the documents.   

Do you recal l  that?   

ADV NOKO :    Yes.    

ADV MTSWENI :    Now,  I  just  want  to  check whether  you st i l l  

agree wi th  h is  content ion.   I f  you star t  under paragraph D 

f rom paragraph 191,  and where you would see,  i f  you go 

through i t  up to page 91,  i f  you go through that ,  you would 

real ise that  the de Kock Panel ,  in  ef fect ,  d id  analyse the case 

dockets and they te l l  us what  they are about  to  …[ intervenes] .   

CHAIRPERSON :    Which paragraph are you refer r ing  to?   

ADV MTSWENI :    From 191 to …[intervenes] .  

CHAIRPERSON :    Page 70,  is  i t?    

ADV MTSWENI :    Paragraph 191.    

CHAIRPERSON :    191,  up to?   

ADV MTSWENI :    I t  goes a l l  the way to paragraph 229.7.    

ADV NOKO :    I  fee l  i t  i s  very superf i c ia l  and I  do not  even 

bel ieve i t .  

ADV MTSWENI :    No,  no,  but  the …[intervenes] .  

ADV NOKO :    Because they should be saying exact ly  what  i s  
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…[intervenes] .  

CHAIRPERSON :    P lease a l low the wi tness to answer  you.    

ADV MTSWENI :    Okay,  thank you.   No,  I  …[ intervenes] .  

CHAIRPERSON :    A lso,  you do not  have to in ter rupt  anybody.  

ADV MTSWENI :    Okay.   I  am just  saying that ,  in  fact ,  the  

statement  put  to  you by Advocate Ngcukai tobi ,  which you 

agreed wi th,  was that ,  in  fact ,  they had fa i led to analyse each 

docket  l ike you d id.   A l l  they d id was just  to  do a laundry,  to  

provide a laundry l is t .  

ADV NOKO :    No.   The issue was that  there are some dockets  

that  are missing,  where there are no explanat ions or  analys is  

of .   And i f  you are  referr ing me to paragraph D,  up to 191,  up  

unt i l  where you are referr ing to,  I  wi l l  s t i l l  say i t  is  very  

superf i c ia l .    

 You cannot  be re ly ing on th is  to  make a  decis ion.   

For  you to make a  decis ion,  you must  go thoroughly in to each 

and every case,  analyse i t .   Then you wi l l  be able to  know,  

you know,  wi th  a  f ine tooth comb.   Fine what?  Fine tooth  

comb,  yes.   You must  go th rough that  and be sure that  you  –  

so  th is  i s  a very superf i c ia l  analys is that  one cannot  re ly  on  

to make a decis ion.   More in format ion was needed to know 

about  the case  to make a decis ion,  to  wi thdraw the  

racketeer ing charges and a l l  o ther  charges predica ted and 

the rest .    

ADV MTSWENI :    Okay,  I  have got  no fu r ther  quest ions.    
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ADV NOKO :    So i t  was on that  basis that  we are saying they 

d id not  read the dockets.  

ADV MTSWENI :    Okay,  thanks fo r  the c lar i f i cat ion,  Madam 

Noko.   Thank you.    

ADV NOKO :    Thank you.  

ADV MTSWENI :    I  have got  no fur ther  quest ions,  Madam 

Chai r .    

CHAIRPERSON :    Can we a lso look at  paragraph 191,  the  

one that  you have just  refer red us  to?  Just  that  paragraph.   

Look at  the words in  emphasis.   Those under l ined words 

emphasis ing that  there was no shred of  ev idence l ink ing  them 

to any of fence.   In  the next  l ine,  says :  

“They a lso a l lege that  the accused a lso  

k i l led c iv i l ians and a l l  suspects ,  emphasis,  

wi thout  any tangib le evidence. ”  

Now,  we have gone through these records.   We have looked 

through statements.   We have looked,  even in  summarised 

form,  dockets in  summarised form.   Do you have any quibble  

wi th even the summaries that  we have,  even i f  you do not  

have the deta i l s  of  the dockets  or  the contents  of  the  

dockets?  For  anybody to suggest  that  there was no shred of  

ev idence l ink ing the accused to any of fence ? 

ADV MTSWENI :    Madam Chair  …[intervenes] .  

CHAIRPERSON :    Just  in  the face o f  i t .  

ADV MTSWENI :    Madam Chair ,  wi th  respect ,  I  am going to 
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avoid answer ing that  quest ion because that  is  the quest ion  

that  you wi l l  have to determine at  the end of  the day.    

CHAIRPERSON :    Wel l ,  you have just  referred the  wi tness to  

those paragraphs,  and I  am pick ing up the emphasised 

por t ions in  the very paragraph that  you have referred the  

wi tness to,  and I  am t ry ing to ascer ta in f rom you.   What  do  

you make of  those,  the emphasised par ts?   

ADV MTSWENI :    Madam Chair ,  un less I  was misunderstood,  

I  d id  not  do so to emphasise that  that  s tatement  was correct  

or  not .  

CHAIRPERSON :    Yes.  

ADV MTSWENI :    I t  was just  to  s imply say,  i f  one looks at  i t ,  

there appears to  have been some analys is of  the dockets.   I  

am not  saying tha t  the conclusions drawn are cor rect  or  not .   

And insofar  as the quest ion of  whether  there was tangib le  

evidence or  not ,  u l t imate ly,  that  is  the quest ion fo r  the  Panel  

to  answer because that  is  what  Advocate Chauke is  accused 

of  doing,  that  he made some of  these decis ions where there 

was no evidence.   And I  th ink at  th is  stage,  Madam Chai r ,  I  

would not  want  to  be seen to be …[intervenes] .  

CHAIRPERSON :    Yes,  but  you are an evidence leader.   You 

know those records bet ter  than us,  as you presented the  

evidence- in-chief .   Now,  I  am ask ing that  now tha t  these 

reports are not  even g iv ing us the summaries of  the dockets,  

you remember Advocate Ba tohi  sa id she d id not  read the  
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dockets at  a l l .   She re l ied on these reports.   Do you 

remember?   

ADV MTSWENI :    I  recal l  that ,  Madam Chair .    

CHAIRPERSON :    Now,  th is  very report  upon which she re l ied  

do not  even g ive us a summary or  summaries of  any of  those 

dockets,  so that  we can have a sense of  whether  the contents  

of  the dockets were considered to make a determinat ion  

whether  there was a case,  pr ima fac ie  case or  not .   So wi thout  

that ,  and somebody comes and say,  f rom the look of  th is  

report ,  which does not  even summarise,  not  even in  one l ine,  

just  s imply g iv ing us  a broader p ic tu re,  wi thout  summaries of  

those dockets,  upon which Advocate Batohi  hersel f  sa id I  d id  

not  read the dockets ,  I  re l ied on the de Kock report ,  but  the 

report  does not  g ive anyth ing insofar  as each one o f  those 

cases,  the 23 dockets are concerned.    

 And I  am asking you,  as you lead,  and that  wi l l  he lp  

us,  because the terms of  reference suggest  that  there was no 

evidence.   Now,  th is  quest ion  …[intervenes] .  

ADV MTSWENI :    Madam Chair ,  can I  just  …[ intervenes] .   

CHAIRPERSON :    No,  no,  no,  wai t  a  minute.   This very  

quest ion comes f rom the very paragraph you drew our  

at tent ion to  and I  am saying to you,  as we u l t imate ly have to  

decide that  point ,  and of  course you wi l l  argue i t ,  but  now that  

you ra ised i t ,  I  am asking you,  could i t  ever  be cor rect ,  now 

having even looked at  the summar ies,  that  you do not  take 
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issues wi th?   

 And we know tha t  the report  that  was re l ied upon 

does not  even g ive summaries.   They emphasised words 

wi thout  a shred of  ev idence,  l ink ing them to any of fence.   

What  do you make of  that?   

ADV MTSWENI :    Madam Chair ,  can I  confer  wi th  my leader  

before I  make tha t  concession?   

CHAIRPERSON :    Yes,  i f  you cannot  assist  me,  i t  i s  f ine.   I  

understand.    

ADV MTSWENI :    Ja,  I  do not  want  to  be seen to be not  wi l l ing  

to  make a concession when I  have to,  but  g iven the fact  that  

there are st i l l  go ing to be wi tnesses that  wi l l  s t i l l  come and 

ta lk  to  the report  …[intervenes] .  

CHAIRPERSON :    Yes,  you may confer  wi th  your co l leagues.  

ADV MTSWENI :    Yes.    

CHAIRPERSON :    I  thought  that  i f  you would  be able to  help  

us because you ra ised the point .    

ADV MTSWENI :    Madam Chair ,  the guidance I  get  f rom my 

team is that  whether  the reasons are  suf f ic ient  o r  not ,  i t  is  for  

the Panel  to  decide.   But  what  we have is ,  when you read 

f rom paragraph 191,  yes,  emphasis is  made that  there was 

no tangib le evidence whatsoever,  and they g ive reasons why 

they bel ieve so.   And f rom paragraph 191,  193 downwards.   

And on those bas is,  that  i s  what  Advocate Batohi  says she 

re l ied upon and I  th ink i t  is  something that  we can,  w i th  the  
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Panels leave,  should be considered against  the tota l i ty  of  the  

evidence of  a l l  the wi tnesses that  would st i l l  come.   And then 

that  is  the quest ion that  I  wi l l  g lad ly  answer dur ing argument ,  

a f ter  the evidence has been led.   But  i f  Chai r  can p inpoint  

me,  then I  wi l l  answer that  quest ion at  that  point .  

CHAIRPERSON :    Yes,  we know that  we have to make a  

recommendat ion and an assessment  eventual ly ,  but  I  ra ised 

i t  because you refer red us to i t .    

ADV MTSWENI :    I  appreciate that ,  Madam Chair .   And i t  is  

something that  I  wi l l  ponder on moving fo rward,  knowing that  

I  owe the Panel  a  s imple,  p rost rate  answer on that .  

ADV NOKO :    May I  comment ,  Chai r?   

CHAIRPERSON :    Wai t  a  minute,  comment ing on what?   

ADV NOKO :    On the very same issue,  i f  I  may.    

CHAIRPERSON :    Which issue,  Madam Noko?   

ADV NOKO :    The very same issue in  paragraph 191,  what  

my v iew is  wi th  th is  under l ined wr i t ing.    

CHAIRPERSON :    Wel l ,  I  just  wanted counsel  to  assist  me 

because they are  leading the evidence and he ra ised the  

paragraphs.   So I  am not  sure  whether  you real ly  want  to  go 

there.    

ADV MTSWENI :    Ms Noko is  a wi tness,  Madam Chair .    

CHAIRPERSON :    Should she do i t?    

ADV MTSWENI :    No,  no,  she is  a w i tness.  

CHAIRPERSON :    I  th ink that  you can do that .    
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ADV NOKO :    Thank you,  Chai r .   I  just  wanted to say th is  

actual ly  p roves that  they d id not  read the docket  because 

anyone who read the docket  would not  say there was no shred 

of  ev idence,  would not  say there was no tangib le evidence 

wi th a l l  the evidence that  is  fu l l y  in  that  case.  

CHAIRPERSON :    You got  i t ,  Advocate Mtsweni .    

ADV MTSWENI :    That  i s  Advocate Noko 's conclusions,  

Madam Chair .   I  wi l l  s t i l l  g ive my submission la ter  on.  

CHAIRPERSON :    Yes.  

ADV MTSWENI :    So I  th ink,  Madam Chai r ,  that  f rom our s ide,  

that  is  a l l .   Unless the  Panel  has got  more quest ions fo r  

Advocate Noko,  then she may be re leased.    

CHAIRPERSON :    Yes,  thank you,  Advocate Mtsweni .   Thank 

you.   My s is te r  reminds me,  actua l ly  our  researchers noted 

the mat ters outstanding that  were to be looked in to,  inc luding  

the wi thdrawal  of  the  predicate  of fences by Advocate 

Harr ison.   Did you f ind that  in fo rmat ion,  Advocate Lek getho?   

ADV LEKGETHO :    No,  Madam Chair .   I  am informed that  the  

dockets wi l l  have …[ intervenes] .   

CHAIRPERSON :    You may speak in to the mic,  p lease.  

ADV LEKGETHO :    I  am informed by NPA that  the dockets  

themselves wi l l  have the inscr ip t ion by the prosecutors fo r  

wi thdrawal  of  respect ive dockets .   And Advocate Zungu  

…[intervenes] .   

CHAIRPERSON :    Advocate Harr ison now.  



6 FEBRUARY 2026  –  DAY 22  
 

Page 204  o f  221  

ADV LEKGETHO :    Thank you,  yes.   She has wr i t ten a report  

to  the NDPP.  They were  looking for  i t ,  and they wi l l  make i t  

avai lab le.  

CHAIRPERSON :    Which would te l l  us about  the wi thdrawal  

of  the predicate o f fences?   

ADV LEKGETHO :    Most  probably  because they say she 

ind icates what  happened in  each docket .    

CHAIRPERSON :    Yes,  p lease do not  forget .    

ADV LEKGETHO :    Yes.  

CHAIRPERSON :    Another  mat ter  per ta ins to  the  l is t  o f  

accused persons and thei r  numbers.   You remember dur ing 

cross-examinat ion th is  issue arose,  and the l is t  was to be  

compi led.    

ADV LEKGETHO :    I  th ink i t  was for  Advocate  Mtsweni ,  

Madam Chair .  

CHAIRPERSON :    Yes.   Advocate Mtsweni?    

ADV MTSWENI :    Can I  p rovide that  tomorrow,  on Monday,  

Madam Chair?  Because I  must  have missed i t ,  but  i f  the Chai r  

wants,  the numbers,  the contact  numbers,  o r  just  the  

charges?   

CHAIRPERSON :    No,  no,  no,  not  contact  numbers.   Advocate  

Mtsweni ,  you are here th is  morning ,  p lease.   You remember  

the cases in  respect  of  the accused persons?   

ADV MTSWENI :    Yes.    

CHAIRPERSON :    We spoke about  that ,  so i f  you can g ive us 
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a  l is t  o f  those accused persons and thei r  numbers ? 

ADV MTSWENI :    We wi l l  do so.    

CHAIRPERSON :    Case numbers.    

ADV MTSWENI :    Meaning the dockets under which they were  

charged,  et  cetera,  that  can I  prov ide?  I  wi l l  provide,  I  wi l l  

put  that  in fo rmat ion,  i t  is  okay.  

CHAIRPERSON :    I  wi l l  have to go  back to  my exact  notes as 

regards precise ly what  you said we should do.    

ADV BALOYI -MERE SC :    Remember there is  somewhere  

where  they are  l i s ted as accused 1,  2 ,  and we could not  

ident i fy ,  actual ly ,  who is  accused 3,  accused 5,  and i f  memory 

serves me r ight ,  accused 6 was sk ipped.   We need to know 

what  happened.   Accused 12,  and f rom accused 17 to  

accused 20-something,  there were  gaps .   So that  is  the l is t  

that  we would l ike to  have.   I f  somebody is  deceased,  i t  

should be,  accused number so -so,  deceased,  and then we wi l l  

know so that  we can cross - reference whenever accused are 

ment ioned.    

ADV MTSWENI :    Okay,  we wi l l  do so,  Madam Mere.  

CHAIRPERSON :    Maybe to help you,  the t ranscr ip t  wi l l  be  

avai lab le soon.   You can go to the  t ranscr ip t  and just  check 

precise ly what  we want  you to do in  re lat ion to that  i ssue.   So 

the t ranscr ip t  wi l l  p ick i t  up and provide that  l is t  on Monday.  

ADV MTSWENI :    We wi l l  do so,  Madam Chair .    

CHAIRPERSON :    No,  tomorrow,  tomorrow is  Saturday.   You 
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can f i le  i t ,  and we wi l l  have a look at  i t  on Monday.   Do not  

forget ,  p lease.    

ADV MTSWENI :    Thank you.    

MS RAMAGAGA :    Advocate Noko,  there is  a quest ion that  

Advocate Mtsweni  asked about  charg ing the  persons that  

were suspected o f  having commit ted the re levant  of fences.  

ADV NOKO :    Yes.    

MS RAMAGAGA :    And the focus of  that  quest ion was about  

the fact  that  General  Booysen was the manager,  r ight?  The 

manager,  in  terms of  your  assessment ,  he was seen to  be the  

manager of  the ent i re  enterpr ise.    

ADV NOKO :    Yes.  

MS RAMAGAGA :    Right .   Now,  the  quest ion that  he asked,  

and I  do not  th ink  I  have got  the answer,  o r  I  understood the  

answer that  you gave,  and I  am asking i t  again just  in  order  

to  understand c lear ly  what  your  answer is .    

ADV NOKO :    Yes.  

MS RAMAGAGA :    Now,  the quest ion was that ,  regard being 

had to the fact  that  General  Booysen was the manager,  how 

come that  he was not  charged in  respect  of  a l l  the of fences 

wi th the others,  regard being had to the fact  that ,  I  mean,  i t  

is  on record that  Booysen  was the manager.   Even at  the t ime 

when Ayer was on the seat ,  he was on the  seat ,  bu t  not  on  

the operat ions.   He remained the  de facto  manager of  the 

enterpr ise.  
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ADV NOKO :    I  am not  sure how to answer th is .   He was 

charged wi th being a manager,  2 (1)( f )  and 2 (1)(e) ,  be ing 

par t ic ipat ing.   So that  par t ic ipat ion re lates to a l l  o ther  

of fences,  but  then the requi rements for  racketeer ing,  for  

predicate of fences,  re lates to the other  f ive,  Count  8 to  12.   

So he was not  charged for ,  say,  count  21,  somewhere in  the  

ind ictment  per  se ,  but  h is  par t  o f  the whole th ing,  l ike  h is  

par t ,  h is  par t ,  I  do not  know how to  expla in i t ,  ja .    

MS RAMAGAGA :    Ja,  ja ,  no,  ja .    

ADV NOKO :    Ja.  

MS RAMAGAGA :    Maybe le t  me say I  understand,  I  th ink  

everyone that  has been s i t t ing here  understands that  looking  

at  the evidence presented thus far ,  he was par t  o f  th is  

enterpr ise,  r ight?   

ADV NOKO :    Yes.  

MS RAMAGAGA :    But  then the quest ion just  re lates to,  

regard being head to that ,  be i t  in  predicate of fences or  even 

in  the racketeer ing i tse l f ,  why is  i t  that  he  is  not  the common 

co-accused in  a l l  the cases?  I  th ink i f  I  understood what  he  

sought  to  get  was that ,  and i f  I  am wrong,  nevertheless,  I  

would l ike to  know and understand.  

ADV NOKO :    I  get  the quest ion now.   Thank you,  ma 'am.   

Count  2,  sect ion 2 (1) (a)  covers that  he par t i c ipated in  the  

commission of  the  of fences in  the racketeer ing.   So Count  2,  

the racketeer ing one covers that  because he par t ic ipated.   
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The t i t le  of  the charge is  par t ic ipat ing in  the i l legal  act iv i t ies.   

So i t  is  covered there.   So you do not  necessar i l y  charge h im 

wi th possession o f  un l icenced f i rearm and another  there .   You 

just  concent rate on the requi rements of  racketeer ing.    

 I t  is  possib le to  charge a person only wi th being a  

manager as long as then the  predicate of fences are there  two 

or  more.   But  then wi th regards to Major  General  Boysen,  i t  

is  not  only being a manager,  but  a lso  par t i c ipat ing.   So that  

par t ic ipat ion  re la tes to a l l  o ther  of fences wi thout  h im 

necessar i ly  appear ing in  every count .   I t  is  covered under  

par t ic ipat ion.  

MS RAMAGAGA :    Right ,  thank you.   I  th ink you have 

c la r i f ied.   Thank you,  ma 'am.  

ADV NOKO :    Thank you.  

CHAIRPERSON :    Advocate Mtsweni ,  t hat  br ings us to the  

end wi th th is  wi tness.    

ADV MTSWENI :    Indeed so,  Madam Chai r .    

CHAIRPERSON :    Advocate Ngcukai tobi ,  you have had your  

b i te .   Yes,  thank you.   Advocate Noko,  we,  the  Panel ,  take 

th is  opportuni ty  to  thank you fo r  having made t ime ,  three days 

to come and test i f y  at  our  instance.  

ADV NOKO :    Yes,  Chai r .  

CHAIRPERSON :    We thank you and would l ike to  excuse you 

so  that  you can t ravel  to  wherever  you are t ravel l ing safe ly  

before dark.    
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ADV NOKO :    Yes,  Chai r .  

CHAIRPERSON :    Once again,  thank you,  we wish you wel l .    

ADV NOKO :    Yes,  I  would a lso l i ke to  thank the  Panel ,  the  

enqui ry for  g iv ing me an opportuni ty  to  come and assist  them 

as wel l  and a lso making my stay here secure.   I  thank you.    

CHAIRPERSON :    We thank you.   You are excused,  Madam.   

ADV NOKO :    Thank you.    

NO FURTHER QUESTIONS  

CHAIRPERSON :    We have some other  business to deal  wi th  

as you leave.  

ADV MTSWENI :    I  just  wanted to ind icate regard ing what  the  

Panel  a lso ra ised in  re lat ion to the outstanding issues.    

CHAIRPERSON :    Yes.    

ADV MTSWENI :    The MSC's af f idavi t ,  i t  has been reported 

to us that  I  th ink  the NPA team has d i f f i cu l t y  f ind ing that  

af f idavi t .   Remember the  MSC's af f idavi t  in  re lat ion  to the  

Mkhize case.   I  just  wanted to say because that  m ight  be  

re levant  to  th is  wi tness whi le  she is  being excused.   I  am not  

sure.    

CHAIRPERSON :    I  am not  sure,  the wi tness just  le f t  now.   

Yes,  I  remember that  that  af f idavi t  o f  the second respondent  

in  the Mkhize  app l icat ion,  that  in te rd ictory appl icat ion by Mr 

Mkhize.   Wel l ,  i f  i t  cannot  be found,  i t  cannot  be found,  I  

suppose.   I f  i t  can be found la ter ,  I  do not  th ink the  wi tness 

can say anyth ing  about  i t  because those are the quest ions 
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that  a rose f rom us.   I  wanted to see what  was refer red to in  

that  paragraph by,  I  th ink,  General  Booysen,  referr ing to that  

af f idavi t .   But  le t  us leave i t  there.   I f  you cannot  f ind i t ,  you 

can only do so much.   We wi l l  make a note.   Thank you,  

Counsel .   We wi l l  leave i t  a t  that .    

 And the mat ters  that  we ra ised,  you ra ised th is  

morning in  Chambers,  was i t  for  a  pr ivate meet ing  or  you  

would l ike to  ra ise i t  here?  But  before we get  there,  you owe 

us a report  as regards what  you are going to do when we 

postponed the mat ter  a week ago regard ing whether  a  conf l ic t  

o f  in te rest  has ar isen.    

 And I  reminded you yesterday,  Advocate Skosana,  

that  remember,  your  wi tness is  s t i l l  under oath,  under cross -

examinat ion.   We have not  been to ld by you as to what  we 

are to do or  to  make of  the fact  that  that  wi tness has not  come 

back.   When is  she coming back?  I f  she comes back,  how far  

are you wi th your in tended approach to the Min ister  regard ing  

that  purpor ted conf l ic t  o f  in terest?   

ADV SKOSANA SC :    Ja,  Madam Chai r ,  the report  I  have is  

as fo l lows.   That  issue has,  to  some extent ,  been resolved 

and I  have been in formed by the NPA team that  she has now 

been granted permission to appoin t  a  legal  team, shal l  I  say  

an at to rney,  who wi l l  then appoint  counsel  for  her  to  assist  

her  in  re lat ion to the legal  counsel  that  she requi res.  

 And that  has only  occurred,  I  th ink,  yesterday,  so i t  
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was reported to me.   And I  am not  sure whether  that  counsel  

has now been formal ly  appointed.   And I  d iscussed i t  wi th  

Advocate Hul ley  ear l ie r  on,  and when we actual ly  thought  i t  

wi l l  be par t  o f  our  report  in  chambers,  where he wi l l  a lso  

par t ic ipate in  g iv ing that  report ,  the f iner  deta i l s  of  that ,  o f  

what  i s  happening.  

CHAIRPERSON :    Suppose you were advised by Advocate,  

Mr,  your  at torney,  the state at torney.    

ADV SKOSANA SC :    The state at torney.    

CHAIRPERSON :    The state at to rney.  

ADV SKOSANA SC :    I  was advised by my state a t torney,  

yes.    

CHAIRPERSON :    Should you not  ge t  fur ther  inst ruct ions f rom 

the state at to rney?  Mr Mamet ja  is  here.   As to,  we need to  

get  deta i ls  because we have to move forward.   I t  is  not  

enough to be to ld that  he has now been af fo rded an 

opportuni ty  to  be  assisted.   Then the quest ion ar ises,  what  

then?  Because we are st i l l  wai t ing .   Somebody must  te l l  us  

when she is  going to come and take the seat ,  the wi tness 

seat .   When wi l l  that  be?  I f  she in tends to come back,  wi l l  

we know when?  Mr Mamet ja ,  you are the state at to rney.    

ADV MAMETJA :    Chai r ,  I  was in formed by the head of  the 

of f ice,  Mr …[indist inct ]  yesterday n ight  that  the NPA ExCo 

has s ince taken a  decis ion to af fo rd the fo rmer NDPP wi th a  

legal  team of  her  choice.   So what  is  going to t ranspi re is ,  
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because I  am the at torney for  the evidence leaders,  there is  

an at to rney,  Mr Matubatuba,  fo r  the NPA.   So he is  the one 

who is  going to appoint  a  pr ivate at torney who in  turn is  going  

to appoint  a  counsel  of  Advocate Batohi ’s  choice.   So I  am 

not  sure i f  that  process has been f ina l i sed of  date.   I  am not  

involved in  that  p rocess.   I  was jus t  in formed because I  had 

to update the evidence leaders .   Yes.    

CHAIRPERSON :    May we request  you,  and I  am sure I  am 

speaking on behal f  o f  my s is ters,  le t  me just  confer  wi th  them.   

We request  that  you request  Mr Matubatuba to be  here on 

Monday,  08:45,  and g ive us a repor t ,  a  fu l l  report  because we 

need to know when we should expect  th is  wi tness to come 

back and test i fy .    

ADV MAMETJA :    Thank you,  Chai r ,  I  wi l l  do so.    

CHAIRPERSON :    Yes,  thank you.   Another  mat ter  that  you 

were to ra ise in  chambers,  Mr Skosana,  was i t  a  mat ter  fo r  

chambers del iberat ions or  want  to  ra ise i t  here?   

ADV SKOSANA SC :    We would prefer  to  ra ise  i t  in  

chambers,  Madam Chai r .    

CHAIRPERSON :    I  hope i t  i s  not  a mat ter  that  i s  going to  

deta in us fo r  the  bet ter  par t  o f  th is  af ternoon,  especia l l y  

because we do not  even have an idea what  i t  is .    

ADV SKOSANA SC :    We th ink not .  

CHAIRPERSON :    And a l l  counsels wi l l  come to chambers  

hereaf te r ,  and we wi l l  l i s ten to you.   Tel l  us about  the  
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process.   We postpone th is  mat ter  to  Monday?   

ADV SKOSANA SC :    Wel l ,  Madam Chai r  would suggest ,  

subject  to  the Panel ,  to  stand i t  down for  us to  have that  

d iscussion,  which  we hope wi l l  not  take long,  and then the  

way forward wi l l  be checked.  

CHAIRPERSON :    And come back.    

ADV SKOSANA SC :    Indeed.    

CHAIRPERSON :    Yes,  thank you.   We wi l l  ad journ  fo r  a few 

minutes and reconvene.  

ENQUIRY ADJOURNS 

ENQUIRY RESUMES 

CHAIRPERSON :    Good af ternoon,  everyone.   Good 

af ternoon,  Nthat i  Chauke,  Nthat i  Mohlamonyane.    

ADV MOHLAMONYANE SC :    Good af ternoon,  Madam Chai r ,  

and your two s is ters.   I  am placing  mysel f  on record .   I  have 

not  been act ive in  the proceedings for  the past  few days.   As 

d iscussed in  chambers,  Madam Chai r ,  I  wish to p lace on 

record as evidence leaders that  we have no wi tnesses 

avai lab le on Monday fo r  reasons that  have a l rea dy been put  

forward.  

 We need not  go in to deta i l s  as fa r  as that  is  

concerned,  but  we have exper ienced chal lenges and 

d i f f icu l t ies in  secur ing some of  those wi tnesses.   We are  

therefore not  in  a posi t ion to proceed on Monday,  Madam 

Chai r ,  and we humbly request  an indulgence to be granted a  
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postponement  to  Wednesday,  the  11 t h  o f  February 2026.   

Thank you,  Madam Chai r .  

CHAIRPERSON :    Madam Chair ,  before we hear f rom 

Advocate Ngcuka i tobi ,  Advocate Mohlamonyane,  i t  is  not  

c lear  to  us why we were approached only today about  the 

possib le postponement .   Secondly ,  you are a l l  aware of  the  

fact  that  i f  you wish to postpone or  to  seek any indu lgence,  

you have to apply.   I  have not  been to ld why you have not  

appl ied to seek a  postponement ,  so that  we can get  a l l  the  

reasons that  you wish to put  forward as a basis  for  the  

postponement .  

 You know our at t i tude a l ready that  we are d isturbed 

by the fact  that  we seem not  to  be making progress.   This 

mat ter  was postponed severa l  t imes at  your  instance as 

evidence leaders because of  the problems that  you say you 

are encounter ing.   And we impressed upon you last  t ime that  

when you seek to  apply,  Nthat i  Skosana,  you came here and 

made an appl icat ion f rom the bar  fo r  a postponement ,  as you 

are doing today.  

 Now,  wi thout  a fu l l  explanat ion as to why you seek 

the indulgence,  we do not  take k ind  to that .   I t  makes i t  even 

more d i f f i cu l t ,  I  suppose,  for  your  opponent  or  fo r  Advocate  

Ngcukai tobi 's  team to consider  whether  to  oppose or  not  to  

oppose,  because he does not  have reasons in  wr i t ing  that  he  

can consider .    
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 We are real l y  unhappy that  you approach these 

mat ters not  once,  but  again and again in  the same fashion.   

Let  me hear f rom my s is ters i f  they have any quest ions.   You 

have in formed us in  chambers,  I  must  p lace i t  on record,  tha t  

you sought  to  expla in that  some of  the wi tnesses are not  

cooperat ing,  some of  the wi tnesses are not  ready to come,  

and that  some of  t he wi tnesses may want  to  be ca l led by 

Advocate Chauke.    

 But  I  th ink i t  is  proper that ,  and I  am saying th is  as  

our  p re l iminary  v iew,  that  you should be p lac ing an 

appl icat ion  before us.   I  wi l l  hear  whether  Advocate 

Ngcukai tobi ,  le t  us hear whether  he is  opposed to the 

request ,  then we can take i t  f rom there.    

ADV NGCUKAITOBI SC :    Madam Chai r ,  yes,  Mr  Chauke 

opposes any appl icat ion for  a postponement ,  but  he  agrees 

that  the cor rect  p rocedure is  that  there should be a  formal  

appl icat ion.   And i f  the mat ter  s tands down to Monday to br ing  

that  formal  appl icat ion,  he is  not  opposed to t hat .  

CHAIRPERSON :    I  beg your pardon,  the la t ter  par t?    

ADV NGCUKAITOBI SC :    I f  the mat ter  s tands down to  

Monday to enable the evidence leaders to  br ing a formal  

appl icat ion,  then he wi l l  not  be opposed.   But  the current  

appl icat ion that  is  being pursued is  opposed.    

CHAIRPERSON :    In  that  event ,  Advocate Mohlamonyane,  a l l  

o f  you understand how the urgent  cour t  works?   
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ADV MOHLAMONYANE SC :    We do,  Madam Chair .  

CHAIRPERSON :    I f  we are to p lace you on terms to  f i le  that  

substant ive appl icat ion fo r  a postponement  by tomorrow 

noon,  12 o 'c lock tomorrow,  you f i le  i t  o f f  record tomorrow,  

that  should be possib le.    

ADV MOHLAMONYANE SC :    May I  confer  w i th  my 

col leagues,  wi th  your permission,  Madam Chai r?   

CHAIRPERSON :    Yes.  

ADV MOHLAMONYANE SC :    My learned col leagues are 

request ing that  the la test  be 14 :00 hours.    

CHAIRPERSON :    No,  you star t  work ing on that  appl icat ion  

when we step out  of  here,  because you a l ready know the 

reasons.   Remember,  Advocate Chauke 's team must  respond 

to that  appl icat ion  and we are inc l ined to af ford them an 

opportuni ty  to  f i le  the i r  answer ing af f idavi t  by noon on 

Sunday.   And i f  a need ar ises for  you to f i le  a reply,  you wi l l  

f i le  i t  in  the evening on Sunday.   Evening,  any t ime before 12 

o 'c lock  midnight ,  so  that  by Monday morning th is  appl icat ion  

can be argued.   I  do not  th ink you need w r i t ten submissions,  

you can argue f rom the bar  on Monday morning.    

ADV MOHLAMONYANE SC :    That  wi l l  be in  order ,  Madam 

Chai r .  

CHAIRPERSON :    Remember you are seeking an indulgence,  

which I  am sure you knew about  i t  even by yesterday or  the 

day before yesterday.   When we star ted wi th  Wi tness 
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Advocate Noko,  by that  t ime you ought  to  have known who 

wi l l  be next .   But  when you come today,  last  minute again,  

l ike last  t ime,  wi thout  even expla in ing why only today,  we wi l l  

have to p lace you on very st r ic t  te rms to f i le  your  appl icat ion 

by tomorrow,  by  noon.   Advocate Chauke wi l l  f i le  h is  

answer ing af f idav i t  by noon on Sunday.   And your reply wi l l  

be f i led on Sunday,  before midnight .    

ADV MOHLAMONYANE SC :    I f  so advised,  i f  there is  a need.  

CHAIRPERSON :    This is  an urgent  appl icat ion,  is  i t  not?   

ADV MOHLAMONYANE SC :    I t  is ,  Madam Chair .    

CHAIRPERSON :    We cannot  wai t  unt i l  Monday.   And on 

Monday you wi l l  then argue th is  postponement  appl icat ion.   

May I  hear f rom Advocate N gcukai tobi  about  the te rms?  We 

are of  the v iew that  you should be able to  f i le  your  answer ing  

af f idavi t  by Sunday noon,  12 o 'c lock.    

ADV NGCUKAITOBI SC :    Yes,  Madam Chai r ,  I  have enough 

resources.   We wi l l  f i le  i t .  

CHAIRPERSON :    We appreciate that .    

ADV NGCUKAITOBI SC :    Thank you.    

CHAIRPERSON :    And the evidence- leading team, you have 

much resources.   You have the state at to rney on your s ide.   

You have the jun ior  counsels who can assist  wi th  that .   I t  is  

not  a huge k ind o f  an appl icat ion.   Substant ive as i t  should  

be,  or  is ,  i t  should be done.   You a l ready have your reasons 

that  you ment ioned in  chambers.   So that  should not  take 
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t ime.   And p lease adhere to the  t ime f rames  because i f  you 

delay,  i t  is  going  to make i t  d i f f icu l t  for  the Chauke team, 

Advocate Chauke 's team, to  answer  on t ime.   Let  me confer  

wi th  my s is te rs .   Yes,  thank you.    

-  -  -  -  -  -  -  -  -  -  -  -  -  

O R D E R  

Take the fo l lowing order :  

[1 ]  This mat ter  i s  postponed to  Monday,  the 9 t h  o f  

February 2026,  at  9  o 'c lock.    

[2 ]  The evidence- leading team on f i l ing an appl icat ion  

for  a postponement ,  as they ind ica te,  by tomorrow,  

Saturday,  the 7 t h  o f  February 2026 ,  on at  or  by noon,  

12 o 'c lock .  

[3 ]  Advocate Chauke wi l l  then f i le  h is  answer ing  

af f idavi t  on  the 8 t h  by noon of  Sunday.   That  i s  by 12 

o 'c lock.    

[4 ]  The evidence - leading team, i f  so minded,  wi l l  f i l e  

the i r  rep ly ing af f idavi t  before midn ight  on Sunday,  

the 8 t h  o f  February 2026.  

[5 ]  This appl icat ion  wi l l  be  argued on Monday,  the 9th,  

a t  9  o 'c lock.    

 We so order .    

-  -  -  -  -  -  -  -  -  -  -  -  -  

ADV MOHLAMONYANE SC :    As i t  p leases the Chai r .  

CHAIRPERSON :    We adjourn unt i l  Monday,  the  9 t h  o f  
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February.  

ENQUIRY ADJOURNS TO 9 FEBRUARY 2026  

ENQUIRY ADJOURNS 

-  -  -  -  -  -  -  -  -  -  -  -  -  
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