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PROCEEDINGS ON 12 DECEMBER 2025 

CHAIRPERSON :   Good morning,  everyone .   Good morning ,  

Advocate Batohi .    

ADV BATOHI :   Morning,  Judge.   Good morning,  a l l .  

CHAIRPERSON :   Good morning ,  Advocate Chauke.    

ADV BATOHI :   Good morning .   

CHAIRPERSON :   Our apology fo r  a delay .   Mornings are a b i t  

d i f f icu l t  a f ter  a long week .   We a lso acknowledge that  i t  has 

been a long s log for  you,  Advocate Batohi .   A t  least  today is  

Fr iday.   We wi l l  a l l  pause a l i t t le  ear ly  by luncht ime .   As we 10 

do,  Counsel ,  we should acknowledge that  i t  cannot  be easy 

for  you being on the wi tness stand for  a long t ime .   But  thank 

you,  we are making some progress,  and we hope that  

Advocate  Ngcukai tobi ,  we would f in ish wi th Advocate Batohi ’s  

evidence before we go on recess,  hopefu l l y ,  wi thout  being  

d i rect ive ,  but  le t  us see how far  we go.   

ADV NGCUKAITOBI SC :   Thank you,  Madam Chair .   I  get  the  

message.  

CHAIRPERSON :   Advocate Batohi ,  you are st i l l  under oath.  

ADV BATOHI :   Noted,  Chai rperson.  20 

CHAIRPERSON :   Thank you.   You may proceed,  Counsel .  

ADV NGCUKAITOBI SC :   Thank you,  Madam Chair .   

Advocate Batohi ,  I  want  to  move on to a d i f fe rent  top ic .   You 

ment ioned a few t imes that  out  of  a l l  o f  the cases,  the one 

case that  was prosecuted resul ted in  an acqui t ta l ,  correct?  
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ADV BATOHI :   Yes,  that  i s  cor rect .  

ADV NGCUKAITOBI SC :   Now that  case was the case o f  

Esikhawin i ,  which  is  recorded as CAS 03/04/2010,  cor rect?  

ADV BATOHI :   I  cannot  recal l  the CAS number.  

ADV NGCUKAITOBI SC :   Okay,  wel l ,  I  can help you .   I f  you 

can go to f i le  3,  page 74.  

ADV BATOHI :   374? 

ADV NGCUKAITOBI SC :   Page 74 at  f i le  3 .   That  is  the  

statement  of  the mother of  Kwazi  Ndlovu,  who was k i l led by  

Warrant  Of f icer  Padayachee,  and there is  a case number at  10 

the top.  

ADV BATOHI :   I  see that .  

ADV NGCUKAITOBI SC :   So,  do you accept  that  the one case 

that  was prosecuted that  resul ted in  an acqui t ta l  

…[intervenes] .  

ADV BATOHI :   I  accept  that .  

ADV NGCUKAITOBI SC :   I s  that  case?  Yes.   Now,  that  

s tatement  of  the mother star ts  at  74 to 79 ,  is  that  correct?  

ADV BATOHI :   That  is  so.  

ADV NGCUKAITOBI SC :   The statement  of  the  father  20 

…[intervenes] .  

CHAIRPERSON :   I  beg your pardon .   Is  the name there  

…[intervenes] .  

ADV NGCUKAITOBI SC :   Yes,  L indiwe Des i re Ndlovu.   

CHAIRPERSON :   Desi re Ndlovu.    
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ADV NGCUKAITOBI SC :   Yes.  

CHAIRPERSON :   Is  that  Ndlovu?  

ADV NGCUKAITOBI SC :   Yes,  Ndlovu.  

CHAIRPERSON :   Yes,  thank you.  

ADV NGCUKAITOBI SC :   L ind iwe Desi re Ndlovu,  t hat  is  the  

mother of  Kwazi  Ndlovu,  the 16 -year -o ld boy.   The s tatement  

of  the father ,  S ibusiso,  Wiseman Ndlovu.   s tar ts  at  page 80 

unt i l  page 87 .   Is  that  cor rect?  

ADV BATOHI :   That  is  so.  

ADV NGCUKAITOBI SC :   And a  supplementary s tatement  10 

f rom the father ,  Wiseman  Sibusiso Ndlovu ,  is  at  page 88.  

ADV BATOHI :   That  is  so.  

ADV NGCUKAITOBI SC :   Yes.   Now,  I  just  want  to  understand 

the reason why you have s ingled out  th is  case as the only  

case that  resul ted in  an acqui t ta l .   Is  i t  to  say that  i t  proves 

that  you were r igh t  in  the wi thdrawal  of  the cases,  or  i t  proves 

that  the DPP was r ight  in  the wi thdrawal  of  the other  cases?  

ADV BATOHI :   I t  is  just  a  fact .  

ADV NGCUKAITOBI SC :   Okay,  i t  is  a  neut ra l  fact ,  i t  does 

not  p rove anyth ing.  20 

ADV BATOHI :   Wel l ,  they were decl ined ,  the DPP decl ined 

and prosecuted th is  case,  and there  was a wi thdrawal .   That  

is  a fact .  

ADV NGCUKAITOBI SC :   I  do not  th ink you are  answer ing 

me.   I  was asking  for  the reason why that  fact  was important  
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for  you to repeatedly ment ion .   Is  i t  because i t  supports your  

thesis that  there was no evidence,  or  i t  was just  a  neut ra l  

fact?  

ADV BATOHI :   I t  is  a  fact .   You can make what  you want  of  

i t .  

ADV NGCUKAITOBI SC :   And you wi l l  not  answer  why you 

thought  that  fact  was important  to  be ment ioned.  

ADV BATOHI :   There is  lo ts of  fac ts that  I  have ment ioned,  

some are important ,  some less important .  

ADV NGCUKAITOBI SC :   I  am not  asking you about  other  10 

facts .   I  am asking you about  th is  par t i cu lar  fact .   You wi l l  not  

answer why you thought  that  fact  was important  to  ment ion  

or  not?  

ADV BATOHI :   I  th ink i t  is  par t  o f  what  happened in  th is  

mat ter .   I t  was important  that  I  gave the complete p ic tu re.  

ADV NGCUKAITOBI SC :   Now,  what  you d id not  d isc lose in  

your  a l leged complete p ic tu re is  that  the mother of  Mr Ndovu,  

through Ms Mary  De Haas,  compla ined b i t ter ly  about  the  

conduct  of  the prosecutor  in  suppressing evidence .   You 

remember that  compla int?  20 

ADV BATOHI :   Mary De Haas has wr i t ten a number  of  le t te rs  

to  me.   I  cannot  recal l  one speci f i ca l ly  about  th is  mat ter .  

ADV NGCUKAITOBI SC :   I  do not  understand that .   Ms De 

Haas was a lways assist ing the mother of  the ch i ld ,  Mrs .   

L ind iwe Ndlovu.   She wrote to  you,  compla in ing b i t ter ly  about  
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the conduct  of  Advocate Sankar,  in  which she stated that  

Advocate Sankar was gui l ty  of  dere l ic t ion of  duty,  gu i l t y  of  

suppression of  ev idence in  the way that  case was prosecuted .   

You say you do not  remember that?  

ADV BATOHI :   I  am t ry ing to th ink back .   I  th ink you are r ight .   

There was a compla int  about  th is ,  which I  forwarded to the  

DPP,  who inqui red in to the mat ter  and found that  there was 

no improper conduct ,  i f  I  recal l  correct ly ,  on h is par t .  

ADV NGCUKAITOBI SC :   Now can you just  expla in to  

…[intervenes] .  10 

CHAIRPERSON :   Before you do that ,  Counsel ,  who is  

Advocate Sankar?  

ADV NGCUKAITOBI SC :   Advocate Sankar was the 

prosecutor  assigned to prosecute th is  case.  

CHAIRPERSON :   The Esikhawin i  m at ter?  

ADV NGCUKAITOBI SC :   The Esikhawin i  mat ter  which was a 

murder charge against  Warrant  Of f icer  Pada yachee.   

CHAIRPERSON :   And the answer,  Advocate Batohi ,  is  that  

the mat ter  was fo rwarded to the DPP .   Would i t  have been 

the DPP KZN,  and who was that?  20 

ADV BATOHI :   That  i s  cor rect .   I t  would be Advocate E la ine  

Zungu,  sor ry,  now Harr ison .   Advocate E la ine Harr ison.  

CHAIRPERSON :   I  beg your pardon.  

ADV BATOHI :   Advocate E la ine Harr ison.  

CHAIRPERSON :   E la ine Harr ison.   Thank you.  
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ADV NGCUKAITOBI SC :   Now I  am not  yet  there,  Advocate  

Batohi .   I  am st i l l  on the quest ion  of  non -d isc losure .   Why 

have you not  d isc losed that  there was a compla int  o f  

suppression of  ev idence against  the prosecutor  who 

prosecuted th is  case?  

ADV BATOHI :   I t  was not ,  I  d id  not  mean to wi thhold  

evidence.   I t  is  just  something that  I  d id  not  th ink about .   I t  is  

not  non-d isc losure .   I  have got  noth ing to h ide wi th that .  

ADV NGCUKAITOBI SC :   Yes.   The problem wi th that  

s tatement  is  that  yesterday you were going on about  just ice  10 

for  v ic t ims.   You have repeatedly  ment ioned that  the only  

case that  was prosecuted resul ted in  an acqui t ta l .   Any 

sensib le person would have thought  that  a complete p ic tu re  

would obl ige  you to d isc lose that  there was a  compla int  o f  

suppression of  ev idence against  the NPA's prosecutor .   

ADV BATOHI :   I  cannot  recal l  what  exact ly  the compla int  was,  

but  I  d id  not  in tend to wi thhold anyth ing or  not  d isc lose i t  for  

any reason.  

ADV NGCUKAITOBI SC :   That  i s  why I  am asking you for  the  

reason why th is  was not  brought  to  the at tent ion of  the panel .   20 

You say i t  was not  your  in tent ion to  wi thhold i t ,  but  as a fact ,  

you never to ld the panel .   I f  you read your statement  under 

oath,  your  statement  s imply b l i the ly says the one case that  

was prosecuted resul ted in  an acqui t ter  never actual ly  

engages wi th the compla int  that  came af terwards.  
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ADV BATOHI :   The mat ter  was deal t  wi th .   I  d id  not  in tend to  

wi thhold i t ,  any evidence .   I t  just  d id not  occur  to  me at  the  

t ime that  i t  would be re levant  in  th is  context .  

ADV NGCUKAITOBI SC :   You say that  i t  i s  because you d id  

not  th ink i t  was re levant ?  

ADV BATOHI :   In  th is  context ,  yes.  

ADV NGCUKAITOBI SC :   Now,  i f  you go to page 154 of  f i le  

3,  that  document  is  the compla int  by Mrs  De Haas on behal f  

o f  Mrs Ndlovu,  the mother of  the chi ld .  

ADV BATOHI :   I  see that .  10 

CHAIRPERSON :   What  document?  Is  that  …[ intervenes] .  

ADV NGCUKAITOBI SC :   Page 154,  Madam Chair .  

CHAIRPERSON :   154.  

ADV NGCUKAITOBI SC :   154.  

CHAIRPERSON :   I  beg your pardon …[ intervenes] .  

ADV NGCUKAITOBI SC :   Of  f i le  3.   

CHAIRPERSON :   I  beg your pardon.   

ADV NGCUKAITOBI SC :   A t  paragraph 2,  th is  is  what  is  

s tated.  

 “Under A of  my le t ter  of  18 November  20 

2022,  I  cr i t ic ize your fa i lure to  prosecute  

members of  Organized Cr ime in  what  

became known as the  Cato Manor  Squad 

for  k i l l i ng Kwazi  Ndlovu,  a ch i ld  as leep 

on a sofa in  h is  own home,  despi te  the  



12 DECEMBER 2025  –  DAY 16 

Page 9  o f  112  

ev idence avai lab le to  the prosecut ion .   

This was a par t i cu la r ly  heinous cr ime 

and when,  af ter  a  very long st ruggle on 

my par t  on beha l f  o f  the heartbroken 

parents of  the  chi ld ,  there was a  

prosecut ion ,  i t  was only one member,  a  

cer ta in Warrant  Of f icer  Padayachee,  

when i t  should  have been common 

purpose. ”  

 Do you see that?  10 

ADV BATOHI :   I  do.  

ADV NGCUKAITOBI SC :   - :  

 “Padayachee  had for  years s tood 

accused of  ser ious cr imes in  the Umbi lo  

area,  Durban,  inc luding drug running 

and murder .   But  had I  known the cruel ty  

I  would subject  the parents to  at  the  

hands of  the prosecut ion,  I  would  not  

have mot ivated fo r  a  prosecut ion  s ince I  

be l ieve that  just ice  was del iberate ly 20 

defeated. ”   

 Now,  I  s tated to  you at  the beg inning that  your  

prosecutors  stood accused of  defeat ing the ends of  just ice .   

You said you d id not  remember tha t .   Do you now remember  

i t ,  now that  I  am reading i t?  
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ADV BATOHI :   I  do  

ADV NGCUKAITOBI SC :   Yes.   Then she cont inues .    

 “The case should have been held in  

Empangeni  Regional  Court ,  where  the 

parents l ive,  but  they were made to 

t ravel  to  and f rom Durban on a dai ly  

basis wi thout  the  support  o f  fami ly  and 

f r iends,  because the SPP ,  Advocate  

Sankar  …”  

 That  is  where the name comes f rom,  Madam Chai r .  10 

 “Said that  he needed an exper ienced 

magist rate avai lab le to  Durban to hear  

i t . ”   

 And you see that  here what  she is  ta lk ing about  i s  

the inconvenience p laced on the  poor parents o f  Kwazi  

Ndlovu having to t ravel  long d istances wi thout  the support  o f  

the state .   Correc t? 

ADV BATOHI :   I  see that .  

ADV NGCUKAITOBI SC :   Yes.   And then i t  cont inues .   

 “The magist rate  who heard i t  was 20 

act ing .   However,  Sankar 's  fa i lure to  use 

the reports we had provided h im f rom 

the three experts,  the la te Frank Dut ton,  

top pathologist ,  Dr  Steve Naidoo,  and 

top bal l i s t i c  expert ,  Cobus Stey l ,  I  
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be l ieve const i tu tes defeat ing the ends 

of  just ice . ”  

 Now I  sa id to  you that  your  prosecutors were accused 

of  suppression of  ev idence .   Remember that?  

ADV BATOHI :   I  do.  

ADV NGCUKAITOBI SC :   Yes.   Then i t  cont inues :  

 “Hardly any wi tnesses were cal led and 

cross-examined.   I  may take my 

compla int  about  Advocate Sankar,  who 

went  out  of  h is  way to persuade the 10 

parents to  set t le  for  an inquest ,  despi te  

there being a l l  the evidence needed,  

which he d id not  use to prosecute  

fur ther . ”  

 Can you just  expla in to  me when i t  was stated to you 

that  Advocate Sankar had t r ied to force the parents to  set t le  

for  an inquest  instead of  a prosecut ion ,  why you d id not  

in tervene?  

ADV BATOHI :   I  d id  ask the DPP to  look in to the mat ter .  

ADV NGCUKAITOBI SC :   I  am not  asking about  the DPP .   I  20 

am asking about  yoursel f ,  why d id  you not  in tervene as the  

NDPP? 

ADV BATOHI :   That  is  my in tervent ion.  

ADV NGCUKAITOBI SC :   We do not  even have any le t te rs,  

any statements f rom you to the DPP in th is  record  because 
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o f  your  decis ion not  to  d isc lose these facts.  

ADV BATOHI :   I t  was not  a decis ion not  to  d isc lose these 

facts.  

ADV NGCUKAITOBI SC :   Wel l ,  I  thought  you said you 

considered i t  i r re levant .   I  would regard that  to  be a decis ion.  

ADV BATOHI :   I t  was not  a decis ion not  to  d isc lose these 

facts .   The mat ter  d id not  come up.  

ADV NGCUKAITOBI SC :   Yes,  so you are saying  to me,  a 

parent  of  a  ch i ld  who has just  been k i l led by the pol ice,  wr i tes  

to  the NDPP and says to you,  your  prosecutor  s tand  accused 10 

of  defeat ing the ends of  just ice  because they have 

suppressed evidence and they  have t r ied  to force the fami ly  

to  set t le  fo r  an inquest ,  the only in tervent ion you can make 

is  to  refer  i t  to  the DPP ? 

ADV BATOHI :   That  is  a very ser ious issue .   And o f  course,  

the f i rs t  s tep is  to  ask the DPP to look in to the mat ter ,  which 

is  what  I  d id .  

ADV NGCUKAITOBI SC :   I s  there  any report  f rom the DPP 

that  ex ists in  your  of f ice?  

ADV BATOHI :   There should be.  20 

ADV NGCUKAITOBI SC :   Is  there any independent  

invest igat ion that  was conducted in  th is  mat ter?  

ADV BATOHI :   There was not .  

ADV NGCUKAITOBI SC :   There was no independent  

invest igat ion? 
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ADV BATOHI :   There was no independent  invest igat ion.  

ADV NGCUKAITOBI SC :   Just  expla in th is  …[intervenes] .  

CHAIRPERSON :   I  beg your pardon .   And th is  DPP you are 

referr ing to is  the  same Madam Harr ison ?  

ADV BATOHI :   That  is  correct ,  Chai rperson.  

ADV NGCUKAITOBI SC :   Why d id you not  ca l l  for  an  

independent  invest igat ion?  This is ,  your  prosecutors are  

accused of  commi t t ing cr imes .   

ADV BATOHI :   The DPP looked in to the mat ter  and sent  me 

a report  on the mat ter ,  and I  can assume that  because of  what  10 

she said in  the report ,  we d id not  consider  i t  necessary in  the 

c i rcumstances.  

ADV NGCUKAITOBI SC :   Wel l ,  I  do not  understand that .   The 

prosecutor  is  accused of  defeat ing  the ends of  just ice .   I t  is  

brought  to  the at tent ion of  the NDPP .  The NDPP fa i ls  to  

conduct  an independent  invest igat ion to ver i fy  what  

t ranspi red and comes to an inqui ry  and says she  is  basing  

her  answers on an assumpt ion .   Is  that  what  you want  us to  

bel ieve?  

ADV BATOHI :   No,  I  am saying that  I  re fer red the mat ter  to  20 

the DPP,  who looked in to the mat ter  and provided a report  on 

i t .  

ADV NGCUKAITOBI SC :   No,  I  th ink  we have moved past  that  

s tage.   We know that  you d id so .   I  am asking you about  why,  

when your own prosecutors are accused of  e f fect ive ly  
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throwing away a  case,  you do not  subject  that  to  an 

independent  invest igat ion.  

ADV BATOHI :   The f i rs t  s tep is  to  ask the DPP for  a report  

and depending on what  is  in  that  report ,  we consider  whether  

fur ther  steps are  necessary .   In  th is  par t icu la r  case,  I  am 

assuming,  because I  do not  have the report  before me,  tha t  

on the basis of  that  report ,  no fur ther  steps were considered 

necessary.  

ADV NGCUKAITOBI SC :   Wel l ,  I  would imagine you would  

remember th is  because the le t te r  is  dated the 12 t h  o f  10 

December 2024.   I t  is  a  fa i r ly  recent  occurrence .   You would  

know why you e lected not  to  conduct  an independent  

invest igat ion despi te  the grave accusat ion brought  to  your  

personal  at tent ion  by a gr iev ing parent .  

ADV BATOHI :   I  cannot  say now.  

ADV NGCUKAITOBI SC :   You cannot  say? 

ADV BATOHI :   No.  

ADV NGCUKAITOBI SC :   Then i t  cont inues .    

 “ I  be l ieve that  the b lame for  ef fect ive ly  

defeat ing the ends of  just ice is  a 20 

col lect ive one,  fo r  which the prosecut ing 

author i ty  is  responsib le,  because i t  had 

fought  tooth and nai l  against  the  

prosecut ion f rom the t ime the chi ld  was 

k i l led,  wi th  the except ion of  when top  
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Hawks members  and the prosecutors  

f rom other  provinces ar rested those who 

had been k i l led .   Having gone through 

the sham of  a prosecut ion  has 

t raumat ized the  parents of  the  boy 

fur ther ,  especia l ly  as to  rub sal t  in to  the 

wound,  the pol ice had c la imed at  the 

t ime of  the k i l l i ng that  the chi ld  was a  

cr iminal ,  and thei r  funera l  po l i cyho lder  

refused to cover the funera l  costs on the 10 

basis that  the pol ice  had said he was a  

cr iminal .   I t  is  c lear  f rom character  

references f rom his teachers that  he  

was a quiet  and a wel l -behaved boy.   

So,  in  addi t ion to in f l ic t ing secondary  

v ic t imizat ion on the parents,  they have 

engaged in  character  assassinat ion of  a  

ch i ld . ”  

 Just  te l l  me,  do you honest ly  bel ieve that  the act ions 

that  you took to inqui re in to a t ravesty of  just ice ,  as  a l leged ,  20 

were suf f ic ient  fo r  you as the NDPP ? 

ADV BATOHI :   Th is is  a mat ter  when a l l  o f  the dockets came 

back to me,  a l l  the murder dockets ,  th is  is  the one that  I  

quest ioned,  because I  looked at  the docket  and the evidence 

in  th is  mat ter ,  and in i t ia l l y  there  was a  decis ion  not  to  



12 DECEMBER 2025  –  DAY 16 

Page 16  o f  112  

prosecute .   And I  sent  i t  back,  and I  sa id,  look at  th is  more  

carefu l l y .   There is ,  I  cannot  recal l  the deta i l ,  but  I  sent  i t  

back to the DPP to reconsider  the mat ter ,  saying that  I  

thought  that  th is  mat ter  should be prosecuted .   And they d id  

reconsider  the mat ter ,  and the DPP decided to prosecute in  

th is  mat ter .  

ADV NGCUKAITOBI SC :   I  do not  th ink you are  answer ing my 

quest ion.   I  am ta lk ing about  the compla int  that  came 

thereaf ter ,  that  the prosecut ion was in tent ional ly  botched .   I  

am asking you i f  you honest ly  bel ieve that  your  react ion of  10 

handing th is  to  the DPP,  not  even knowing why ,  what  the DPP 

said and why there was no independent  invest igat ion ,  do you 

honest ly  bel ieve,  s i t t ing there as the NDPP, that  that  was 

suf f i c ient?  

ADV NGCUKAITOBI SC :   I  do honest ly  bel ieve that  was 

suf f i c ient  in  the c i rcumstances.  

ADV BATOHI :   Even though you do not  even know why no 

independent  invest igat ion was held .  

ADV BATOHI :   I  can assume that  i t  is  on the basis  of  the  

DPP's report  that  was the case ,  because i f  there was anyth ing 20 

in  that  report  to  suggest  otherwise,  we would have had an 

invest igat ion.  

ADV NGCUKAITOBI SC :   But  you do not  even te l l  us what  

that  report  sa id.  

ADV BATOHI :   I  cannot ,  because I  do  not  have i t  in  f ront  of  
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me.   But  I  do have my le t te r ,  which  is  being  …[intervenes] .  

ADV NGCUKAITOBI SC :   But  I  am coming to your le t ter ,  and 

you are running ahead of  yoursel f .   I  am st i l l  ask ing you about  

your  ev idence that  you gave th is  to  the DPP .   I  am asking 

whether  you honest ly  bel ieve that  where your prosecutors  

were accused of  in tent ional ly  defeat ing bans of  just ice,  that  

was suf f ic ient .  

ADV BATOHI :   I  do.  

ADV NGCUKAITOBI SC :   Yes.   Then the wr i ter  of  the le t ter  

cont inues:   10 

 “ I  have lost  count  of  the cases in  which  

I  have helped parents to  t ry  and get  

just ice for  ch i ld ren k i l led .   But  th is  is  the  

worst  case I  have ever  exper ienced,  

thanks to the Nat ional  Prosecut ing 

Author i t y ,  for  which you bear  

responsib i l i t y .   I  hope that  a l l  o f  you who 

are compl ic i t  in  th is  t ravesty of  just ice  

wi l l  exper ience at  least  t winges of  

conscience. ”  20 

 Now,  you then  submit ted a response which you have  

been keen to move towards.  

ADV BATOHI :   No,  I  just  ment ioned i t  was there.  

ADV NGCUKAITOBI SC :   Yes,  we l l ,  that  is  what  I  am going 

to ask you.   This  document  here,  th is  le t te r ,  was submit ted  
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by us.   We received i t  f rom externa l  wi tnesses who watched 

your ev idence,  and they were hor r i f ied at  the fact  that  you 

c la imed that  there was no ,  there was an acqui t ta l  on Kwazi  

Ndlovu,  but  you never d isc losed that  you yoursel f  were made 

aware of  the suppression of  ev idence .   That  is  why i t  is  there.   

I t  has not  been brought  there by you .   I t  has been brought  

here by Mr Chauke because people approached h im and were  

horr i f ied at  your  ev idence .   Can you expla in why is  th is  le t ter  

in t roduced by Mr Chauke and not  by you? 

ADV BATOHI :   I  ment ioned ear l ie r ,  and my response remains 10 

the same,  there was no in tent ion to  suppress anyth ing.  

ADV NGCUKAITOBI SC :   Advocate Batohi ,  you must  have 

ment ioned th is  acqui t ta l  a t  least  three t imes .   I t  is  in  your  

statement ,  so i t  is  something that  was uppermost  in  your  

mind.  

ADV BATOHI :   I t  was not  uppermost .   I t  was one of  the facts  

re lat ing to th is  mat ter .   I t  gave the  fu l l  p ic ture,  that  was a l l .  

ADV NGCUKAITOBI SC :   An accusat ion that  a prosecutor  has 

thrown away your  case wi l l  not  be uppermost  in  your  mind ? 

ADV BATOHI :   I t  is  a  very ser ious issue,  and i t  wi l l  be.  20 

ADV NGCUKAITOBI SC :   This i s  why I  am saying you had a  

duty to  d isc lose i t .   You were in tent ional ly  wi thhold ing i t  f rom 

th is  panel .  

ADV BATOHI :   That  is  not  the case.  

ADV NGCUKAITOBI SC :   Now,  we can then go through th is  
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le t ter  which you suppressed.  

CHAIRPERSON :   I  beg your pardon.   I f  I  may just  recap,  what  

answer d id you g ive,  Advocate Batohi ,  as to  why th is  le t ter  

was not  brought  to  our  at tent ion by the evidence leading 

team? 

ADV BATOHI :   Chai rperson,  I  sa id  that  i t  is  not  something  

that  I  thought  about .   I t  was not  in tent ional  in  the sense that  

we wanted to suppress i t .  

CHAIRPERSON :   This i s  despi te  what  you have just  sa id  that  

i t  is  a  very ser ious mat ter ?  10 

ADV BATOHI :   I t  is  a  ser ious mat ter  i f  a  prosecutor  is  

accused of  at tempt ing to defeat  the ends of  just ice.    

CHAIRPERSON :   However,  nonethe less,  considered that  i t  is  

not  a mat ter  that  you thought  was not  necessary to  br ing fo r th  

…[intervenes] .  

ADV BATOHI :   I  d id  not ,  Chai rperson.  

CHAIRPERSON :   Thank you.  

MS RAMAGAGA :   Just  one quest ion ,  Advocate Batohi .   I f  I  

understood th is  le t ter  correct ly  and I  was l is tening  

at tent ive ly ,  the  reason,  one of  the reasons fo r  the mat ter  to  20 

be referred to,  is  i t  Durban?  Ja,  to  be referred to the p lace 

where i t  was to be t r ied was that  the magist rate tha t  would  

be presid ing over  the mat ter  was a magist ra te wi th  

exper ience.   Is  that  cor rect?  

ADV BATOHI :   I  do not  -  I  see that  in  the le t te r ,  Chai rperson.  
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MS RAMAGAGA :   Yes,  the le t ter  says one of  the reasons was 

that  the magist rate was an exper ienced magist rate.   One of  

the reasons …[intervenes] .  

ADV BATOHI :   I  see that  in  the le t ter ,  Chai rperson.  

MS RAMAGAGA :   And then fur ther  on,  the le t te r  says that  

was in  act ing magist rate.  

ADV BATOHI :   I  see that  as wel l .  

MS RAMAGAGA :   You see that?   And th is  came to your  

at tent ion  when? 

ADV BATOHI :   In  December last  year .  10 

MS RAMAGAGA :   In  December last  year .   And -  okay,  that  is  

f ine.   Thank you.  

ADV NGCUKAITOBI SC :   Thank you.   I f  I  can look at  your  

le t ter  in  some deta i l  now,  you would accept  that  even though 

you refer red to the report  o f  the DPP ,  that  report  was never 

f in ished to Ms De Haas,  who was represent ing the  fami ly ,  

correct?  

ADV BATOHI :   That  is  correct .  

ADV NGCUKAITOBI SC :   Yes.   Your le t te r  a lso does not  

respond to the most ,  to  the ser ious c la im that  the prosecutor  20 

at tempted to fo rce  the parents to  set t le  for  an inquest  instead 

of  a prosecut ion .   There is  not  a s ingle l ine there that  

responds to that  i ssue.  

ADV BATOHI :   That  is  so.  

ADV NGCUKAITOBI SC :   Which makes me bel ieve that  the  
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report  you received that  you purpor t  to  be re ly ing on a lso d id  

not  deal  wi th  that  issue of  at tempt ing to force v ic t ims of  cr ime 

to set t le  for  an inquest .  

ADV BATOHI :   Possib ly .  

ADV NGCUKAITOBI SC :   Why not?  Why do not  you address 

the a l legat ion tha t  there is  a prosecutor  who  is  fo rc ing the 

parents of  a  deceased chi ld  to  set t le  for  an inquest?  

ADV BATOHI :   I  cannot  answer that  quest ion because i f  i t  is  

t rue,  i t  is  a  very ser ious issue .   In i t ia l ly ,  there was a decis ion 

to hold an inquest  in  th is  mat ter ,  wh ich was over turned.  10 

ADV NGCUKAITOBI SC :   I  am not  asking you that .   I  am 

asking you,  the accusat ion against  your  prosecutor  is  they 

were forc ing the parents,  a t tempt ing  to force,  not  fo rc ing,  the  

parents to  set t le  for  an inquest  instead of  a  prosecut ion .   You 

c la im that  is  a ser ious mat ter .   I t  is  brought  to  your  at tent ion .   

I t  is  not  deal t  wi th  by your DPP .   You a lso not  address i t .   I  

am asking you why?  

ADV BATOHI :   The mat ter  d id proceed to a t r ia l .   That  is  the  

only reason I  can th ink of  in  terms o f  why that  mat te r  was not  

deal t  wi th  any fur ther ,  that  decis ion  was changed.  20 

ADV NGCUKAITOBI SC :   No,  I  am asking you about  the  

conduct  of  the prosecutor .   Remember that  you are  the one 

who brought  an  issue of  conduct  of  the prosecutor  to  th is  

panel .   I  am asking you,  there  is  an  egregious c la im brought  

to  your  at tent ion  of  an at tempt  to  force  an inquest  on the 
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parents .   Why have you not  made any inqui r ies about  the  

conduct  of  the prosecutor?  

ADV BATOHI :   I  cannot  say anyth ing more than I  have  

a l ready said on th is  mat ter .  

ADV NGCUKAITOBI SC :   So,  you do not  know why?  

ADV BATOHI :   I  can only imagine i t  is  because the mat ter  d id  

proceed to t r ia l .  

ADV NGCUKAITOBI SC :   That  i s  just  your  imaginat ion.  

ADV BATOHI :   Assumpt ion.  

ADV NGCUKAITOBI SC :   I t  is  just  your  assumpt ion? 10 

ADV BATOHI :   Mm-hmm.  

ADV NGCUKAITOBI SC :   Yes.   Now …[intervenes] .  

CHAIRPERSON :   The assumpt ion that  the mat ter  was 

eventual ly  t r ied.  

ADV BATOHI :   No,  no,  no,  that  noth ing fur ther  happened 

because the mat ter  went  to  t r ia l .  

CHAIRPERSON :   Thank you.   

ADV NGCUKAITOBI SC :   Yes.   Now,  i f  you turn the page to  

page 160 in  the th i rd paragraph,  there you say,  Advocate  

Sankar consul ted wi th Mr Steyl  and Dr Naidoo.   Now,  Madam 20 

Chai r ,  Mr Steyl  was the bal l i s t ic  expert .  

CHAIRPERSON :   Tel l  us f i rs t  what  th is  le t ter  is .   That  par t  o f  

160 is  par t  o f  the le t ter  by ? 

ADV NGCUKAITOBI SC :   This i s  the  le t ter ,  i f  you turn to  page 

161.  
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CHAIRPERSON :   Yes.  

ADV NGCUKAITOBI SC :   I t  is  a  le t ter  s igned by Advocate  

Batohi  d i rect ly .  

CHAIRPERSON :   Thank you.  

ADV NGCUKAITOBI SC :   To the  parents v ia  Ms  De Haas 

expla in ing herse l f  on the a l legat ions of  p rosecutor ia l  

misconduct  that  were a l leged against  Advocate Sankar.  

CHAIRPERSON :   Thank you.  

ADV NGCUKAITOBI SC :   Thank you.   Now,  one of  the points  

you make in  the  th i rd paragraph is  that  Advocate Sankar  10 

consul ted wi th Mr  Steyl  and Dr Naidoo,  and both conceded 

dur ing the thorough consul tat ions that  they were unable to  

answer the s ingle  quest ion whether  the deceased was armed 

wi th a f i rearm when he was shot  by Warrant  Of f icer  

Padayachee beyond a reasonable doubt .   Do you see that?  

ADV BATOHI :   I  do see that .  

ADV NGCUKAITOBI SC :   Can you just  s t ick fo r  now to the 

consul tat ion wi th Mr Steyl  and Dr Naidoo.   There was another  

bal l i s t ic  expert  by Colonel  Mangena in  th is  case .   Do you 

remember that?  20 

ADV BATOHI :   I  do not .  

ADV NGCUKAITOBI SC :   You do not?  Okay,  le t  me show i t  

to  you.   I f  you go to f i le  1 ,  Madam Chai r ,  I  am just  wai t ing for  

my jun ior  to  show me the page.  

CHAIRPERSON :   Which le t ter?  
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ADV NGCUKAITOBI SC :   There  is  another  report  by a  

bal l i s t ic  expert .   Page 367.   Sor ry,  i t  is  f i le  2 actual ly  -  no,  

th is  ends at  331 .   367,  f i le  2.    

ADV BATOHI :   Sorry,  what  i s  the number again?  

ADV NGCUKAITOBI SC :   367,  f i le  2 .   So,  you wi l l  see  there  

that  is  an expert  a f f idavi t  o f  Chr is t i an,  I  th ink he is  a capta in ,  

o f  Capta in Chr is t ian Mangena in  th is  Esikhawin i  case 

03/04/2010,  cor rect?  

ADV BATOHI :   That  is  so.  

ADV NGCUKAITOBI SC :   Yes.   Now,  your ,  the advocate who 10 

ran th is  case,  Advocate Sankar  …[intervenes] .  

CHAIRPERSON :   I  beg your pardon,  Counsel .   I  am sorry to  

in ter rupt  you .   That  seemed to be a  cont inuat ion f rom 458 .   Is  

that  document ,  467 …[ intervenes] .  

ADV NGCUKAITOBI SC :   No,  Madam Chai r ,  are you at  367?  

CHAIRPERSON :   Oh,  3,  oh,  I  am sor ry .   I  was looking at  the  

467.  

ADV NGCUKAITOBI SC :   No,  I  understand.  

CHAIRPERSON :   I  am sor ry,  I  am sor ry .  

ADV NGCUKAITOBI SC :   Yes.  20 

CHAIRPERSON :   My apology.  

ADV NGCUKAITOBI SC :   Yes,  thank you .   Now,  Advocate 

Batohi ,  the advocate who has assigned to hear the mat ter ,  to  

prosecute the mat ter ,  Advocate Sanka r,  appears not  to  have 

consul ted wi th Capta in Mangena.   Is  that  cor rect?  
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ADV BATOHI :   That  is  so.  

ADV NGCUKAITOBI SC :   Do you know why?  

ADV BATOHI :   I  do not .  

ADV NGCUKAITOBI SC :   Did you ask why?  

ADV BATOHI :   I  d id  not  even know that  there was ,  th is  was 

a wi tness in  th is  mat ter  at  the t ime.  

ADV NGCUKAITOBI SC :   You d id not  know that  Chr is t ian  

Mangena was a w i tness in  the mat ter ?  

ADV BATOHI :   I  d id  not  know that  there was another  bal l is t i cs 

expert  in  th is  mat ter .  10 

ADV NGCUKAITOBI SC :   This is ,  for  me,  very st range .   We 

got  th is  bal l i s t i cs  report  f rom the dockets that  you sent  us .   

How can you not  know that  there was th is  report?  

ADV BATOHI :   A t  the t ime that  I  got  the report  f rom the DPP,  

I  would  not  have had the  docket .   I  would have had no 

knowledge of  what  was in  the docket .  

ADV NGCUKAITOBI SC :   Wel l ,  th is  was in  December 2024 .   

These dockets had been wi th the NDPP's of f ice  s ince 2019.  

CHAIRPERSON :   Counsel ,  a re  th is  par t  o f  those 23  

…[intervenes] .  20 

ADV NGCUKAITOBI SC :   Yes.  

CHAIRPERSON :   Or the dockets  that  you spoke about  

ear l ie r?  

ADV NGCUKAITOBI SC :   Indeed,  indeed.   So,  th is  is  an  

ext ract  f rom that  docket .  
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CHAIRPERSON :   Yes.   In  fa i rness to Advocate Batohi ,  she 

made i t  c lear  ear l ier  that  she  had never read those dockets.  

ADV NGCUKAITOBI SC :   No,  Chai r ,  I  am making a d i f ferent  

point  that  th is  par t icu la r  case is  b rought  to  her  at tent ion on 

the basis that  the prosecutors have thrown the case away 

because they fa i led to ca l l  re levant  bal l is t ic  reports .   That  is  

the point  I  am making.   She has responded in  a le t ter  in  fu l l  

t ry ing to just i f y  the misconduct .   This i s  the only po int  I  am 

making here .   I  understand the genera l  po int  that  she never  

read the documents .   10 

 Advocate Batohi ,  I  am sor ry we have to deal  wi th  th is  

point  again .   I  am asking you the quest ion around the fa i lure  

to  consul t  Capta in Mangena,  who was a bal l is t i c  expert .   My 

understanding is  that  your  answer is  you do not  know because 

you d id not  even know that  there was another  report .  

ADV BATOHI :   I  was not  aware at  the t ime that  there was 

another  bal l is t i cs expert .  

ADV NGCUKAITOBI SC :   Yes.   Now,  le t  us look at  what  he 

says,  th is  bal l is t ic  expert ,  a t  page 382 .   These are h is  

conclusions .   20 

 “After  examinat ion of  the cr ime scene 

and observat ion  of  the cr ime scene 

photos and post -mortem,  I  am  of  the  

opin ion that :  

 12.1   The deceased …”  
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 And the deceased ,  Chai r ,  i s  the 16-year-o ld boy who 

was watching footbal l .   

 “The deceased was h i t  by at  least  three 

bul le ts .   Four f i red car t r idge cases were 

col lected f rom the cr ime scene,  i t  means 

four  shots were  f i red and one bul le t  

missed h im and per forated the so fa at  

hole marked W2. ”   

 That  is  the f i rs t .    

 “12.2  The bul le t  that  per fo rated the 10 

r ight  a rm of  the deceased at  wounds 3A 

and 3B a lso per fo rated the sofa at  hole  

marked W1.  

 12.3   Looking a t  the posi t ion of  the 

deceased,  I  am of  the opin ion  that  

wounds marked 2A and 4A were in f l ic ted  

by the same bul le t . ”  

 And 12.4 is  impor tant .   I t  says:  

 “The b loodsta in pat tern on the back of  

the sofa next  to  the r ight  arm o f  the 20 

deceased is  c lassi f ied as fo rward 

spat te r .   This pat tern is  caused as the 

bul le t  ex i t s  the target ,  and a la rger  

amount  of  h igh  force impact  sp at ter  i s  

d i rected in  the same di rect ion as  the 



12 DECEMBER 2025  –  DAY 16 

Page 28  o f  112  

bu l le t .   The amount  of  h igh force sp at ter  

created wi l l  depend upon the cal iber  of  

the bul le t  f i red .   The b igger the ca l iber ,  

the greater  the spat te r .   The posi t ions 

of  the spat ter  and the wound susta ined 

ind icate that  the  arm of  the deceased 

dur ing the inc ident  was a lmost  

posi t ioned where i t  is  current  

posi t ioned.   There was s l ight  movement  

of  the arm af ter  the inc ident . ”   10 

 Now,  th is  i s  a  case where  your,  the  pol iceman c la im 

that  th is  young man had a gun and was t ry ing to shoot  at  

them.  The p icture he  is  analys ing there is  at  385 .   Can you 

turn to  that  p ic ture?  Now he says :  

 “A f ter  the analys is of  the  sheer ve loci ty  

of  the bul le ts,  he came to the conclusion  

that  the posi t ion  of  those arms was 

where i t  i s  a t  the moment  and there  was 

only a s l ight  movement . ”  

 Can you see that?  20 

ADV BATOHI :   I  do.  

ADV NGCUKAITOBI SC :   Yes.   But  he says that  s l ight  

movement  was af ter  the inc ident .   Can you see that?  

ADV BATOHI :   I  see that .  

ADV NGCUKAITOBI SC :   Yes.   Then he cont inues :  
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 “The in jur ies  and damages caused by a l l  

four  bul le ts had character is t ics of  h igh -

veloci ty  bul le ts .   This is  most  probably 

5.56mm cal iber  bul le ts supported by  a  

number of  f i red 5.56 t imes 45 mm ca l iber  

car t r idges. ”  

 Now,  other  repor ts say that  those bul le ts are only  

shot  by R4 ’s and R5 ’s.   Those are machine guns .   Do you 

know that?  

ADV BATOHI :   No,  but  I  accept  i t .  10 

ADV NGCUKAITOBI SC :   But  they a lso say what  those bul le ts  

do,  the 5.56 cal iber  bul le ts,  explode ins ide the body of  the  

v ic t im.   Do you know that?  

ADV BATOHI :   I  am not  aware.  

ADV NGCUKAITOBI SC :   And that  is  why the experts then 

say,  when you use th is  type of  a  bu l le t  that  is  in tended to turn 

and explode ins ide the body of  the v ic t im,  i t  is  only consistent  

wi th  the in tent ion to k i l l .   Do you know that?  

ADV BATOHI :   I  am not  aware of  that .  

ADV NGCUKAITOBI SC :   I t  is  expressly not  consistent  wi th  20 

an in tent ion to arrest  a suspect .   Do you know that?  

ADV BATOHI :   No,  I  am not .  

ADV NGCUKAITOBI SC :   Now,  Capta in Mangena cont inues 

at  12.6 .    

 “Looking at  the wounds susta ined,  the  
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b loodsta in pat te rn and the bul le t  ho les,  

a l l  these conf i rm that  the deceased was 

shot  whi le  in  a ly ing posi t ion on the  

sofa . ”  

 Now,  we know that  ly ing posi t ion because we have 

page 385.   But  the expert  is  expl ic i t ly  c lear  that  h is  opin ion  

is  that  th is  young man was shot  whi le  l y ing on a sofa .   Do you 

have any comment  on that?  

ADV BATOHI :   I  see that ,  and i t  i s  very concern ing that  th is  

wi tness,  expert  was not  consul ted ,  I  agree wi th that ,  and was 10 

not  ca l led at  the t r ia l .  

ADV NGCUKAITOBI SC :   Advocate Batohi ,  i t  is  no help for  

you to be concerned today .   When th is  was brought  to  your  

at tent ion in  December 2024,  that  here is  an expert  report ,  i t  

is  in  the docket ,  your  prosecutors do not  consul t  wi th  h im ,  he 

is  not  ca l led as a wi tness ,  so to come af te r  the event  and to  

say you are concerned about  i t  rea l ly  helps no one because 

the parents to ld you th is .    

 But  then there is  a fur ther  p roblem at  12.7 .   They 

say:  20 

 “The current  posi t ion of  the deceased 

shows s l ight  upward movement  of  the 

le f t  arm,  and the posi t ion of  the f i rearm 

is  unexpla inable . ”  

 Now we can go back to page 385 .   This  is  why i t  was 
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concluded that  that  f i rearm was most  p robably p lanted by the  

k i l le rs of  th is  young man.    

CHAIRPERSON :   What  does that  mean ,  that  i t  was p lanted? 

ADV NGCUKAITOBI SC :   That  i t  was put  af ter  they shot  h im .   

I  know plant ing is  a s lang .   But  that  f i rearm was put  there  

af ter  they shot  th is  young man.   Any comment?  

ADV BATOHI :   Chai rperson,  a l l  I  can say is  that ,  you know,  I  

must  accept  th is  expert 's  ev idence,  and i t  is  very concern ing  

that  th is  par t i cu lar  expert  would not  have been led at  the t r ia l .  

ADV NGCUKAITOBI SC :   Wel l ,  sor ry,  Advocate Batohi ,  i t  is  10 

not  about  not  leading h im at  the t r ia l .   They d id not  even 

consul t  wi th  h im.  

ADV BATOHI :   That  is  correct .  

ADV NGCUKAITOBI SC :   To understand that  there are 

wi tnesses in  h is  ev idence,  etcetera.  

ADV BATOHI :   That  is  correct .   And that  is  a lso very  

concern ing.  

ADV NGCUKAITOBI SC :   But  the report  is  in  the docket .    

ADV BATOHI :   As  I  ment ioned,  I  was not  aware of  tha t .  

ADV NGCUKAITOBI SC :   And th is  i s  why your conclusion that  20 

focuses on the  opin ions of  Mr  Steyl  and Dr Naidoo ,  

complete ly misses the point .  

ADV BATOHI :   I  agree wi th you now that  I  am aware that  

there was another  bal l i s t ics expert .  

ADV NGCUKAITOBI SC :   And th is  is  why,  i f  you look at  one,  



12 DECEMBER 2025  –  DAY 16 

Page 32  o f  112  

two,  three,  four ,  f ive,  on the f i f th  paragraph,  where you ta lk  

about  …[intervenes] .  

ADV BATOHI :   Sorry,  what  page are you at  again?  

ADV NGCUKAITOBI SC :   Page 160 of  your  le t te r ,  the f i f th  

paragraph.  

ADV BATOHI :   Ja .  

ADV NGCUKAITOBI SC :   When you are te l l ing the  parents 

that  these experts were expressing an opin ion based on the 

posi t ion of  the f i rearm in the photographs,  that  is  just  wrong 

because the conclusions are not  based on the posi t ion of  the  10 

f i rearm.   We have just  looked at  a l l  o f  the seven conclusions .   

The f i rearm is  only ment ioned ,  the posi t ion is  ment ioned once 

at  12.7,  page 382,  as unexpla inable .   The rest  of  the opin ions 

of  Capta in Mangena are based on a deta i led analys is of  the  

cr ime scene.    

ADV BATOHI :   I  see that ,  and I  agree wi th you.  

ADV NGCUKAITOBI SC :   Now …[ in tervenes] .  

CHAIRPERSON :   The speci f i c  paragraphs in  page ,  on page 

160 have been what  you referred us ear l ie r  to ,  the th i rd 

paragraph and the four th paragraph,  I  suppose ? 20 

ADV NGCUKAITOBI SC :   One,  two,  three,  four ,  the f i f th  

paragraph,  Madam Chair .   That  i s  the one I  was ta lk ing about .  

CHAIRPERSON :   The suspic ion?  

ADV NGCUKAITOBI SC :   Yes,  Yes.  

CHAIRPERSON :   The suspic ion .  
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ADV NGCUKAITOBI SC :   The real  po int  here is  that  Advocate  

Batohi  concluded that  the reason those wi tnesses were  

i r re levant  is  because thei r  op in ion was based on the  

posi t ion ing of  the f i rearm .   But  that  is  just  wrong .   When you 

actual ly  read the  opin ion of  Capta in Mang ena,  the  f i rearm 

posi t ion ing  is  ment ioned only once .   The opin ion is  based on 

an analys is of  the  cr ime scene as a  whole .   Advocate  Batohi ,  

you can respond to that  comment .  

ADV BATOHI :   Yes,  a l l  I  can say at  th is  point  is  that  i t  is  

ext remely concern ing that  th is  because,  as I  sa id,  th is  was a 10 

mat ter  that  I  re fer red back to the DPP because I  thought  that  

i t  was a mat ter  that  needed to be prosecuted .   The DPP 

reconsidered the mat ter ,  prosecuted the mat ter ,  but  i t  is  now 

concern ing to know that  there was another  bal l i s t ics repor t  

and that  th is  expert  was not  ca l led .   And I  cer ta in ly  wi l l  not  

leave i t  a t  that .   I t  is  a f ter  the fact ,  but  i t  is  something that  I  

wi l l  need to look in to.  

ADV NGCUKAITOBI SC :   Now there  is  a fu r ther  problem wi th 

your le t ter  which says that  the reason Mr Steyl  and Dr Naidoo 

were not  ca l led real l y  revolves around the posi t ion ing of  the  20 

f i rearm,  which is  what  we have looked at ,  the f i f th  paragraph 

of  page 160.   I t  makes me bel ieve that  you d id not  read even 

the opin ion of  Mr Steyl  and Dr Naidoo.   Did you read i t?  

ADV BATOHI :   I  d id  not  read anyth ing .   I  sa id I  d id  not  read 

the dockets.  
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ADV NGCUKAITOBI SC :   No,  I  am asking about  the speci f ic  

…[intervenes] .  

ADV BATOHI :   I  d id  not .  

ADV NGCUKAITOBI SC :   Because we asked for  th is  opin ion .   

Madam Chair ,  i t  is  a t  f i le  3,  page 90 .   Page n ine zero,  f i le  3 .   

Yes.   Now,  my concern here is  that  your  statement  in  the f i f th  

paragraph,  that  these wi tnesses could  not  g ive evidence 

beyond a reasonable doubt  about  the posi t ion ing  of  the 

f i rearm as the only basis to  draw f rom those reports shows to  

me i t  can only have been made by a person who d id not  read 10 

the actual  report  o f  Mr Steyl  and Dr Naidoo,  that  i s  why I  want  

to  go th rough th is  report  wi th  you .   I f  we star t  a t  page 91,  

under E,  main fac tual  f ind ings  -  sor ry,  I  wi l l  go to tha t .   I  just  

forgot  there was a  quest ion I  had to ask before th is .   Advocate 

Batohi ,  you know th is  report  that  we are deal ing wi th  was not  

in  the docket .   Did you know that?  

ADV BATOHI :   No,  I  am not  aware  of  that .  

ADV NGCUKAITOBI SC :   Yes.   We received th is  aga in f rom 

th i rd  par t ies  who were horr i f ied a t  the evidence you were 

g iv ing when they were watching i t  on  te lev is ion .   Why would 20 

a report  l ike th is  not  be in  the docket?  

ADV BATOHI :   I t  should be in  the docket .  

ADV NGCUKAITOBI SC :   But  …[incomplete] .  

ADV BATOHI :   I  cannot  answer that .   I t  should be in  the  

docket .   Unless there  has been some reason to suppress 
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ev idence,  i t  should be in  the docket .  

ADV NGCUKAITOBI SC :   Wel l ,  th is  i s  the whole point  tha t  

was made,  that  th is  case has been in tent ional ly  botched .   You 

are ta lk ing about  th is  report  because we assume when you 

say Mr Steyly and Dr Naidoo,  the  only jo in t  report  that  we 

could f ind is  th is  one ,  but  i t  was not  in  the docket  that  you 

d isc losed.   We found i t  f rom th i rd par t ies .    

 Now,  what  they say here at  the  main factual  f ind ings 

under E1-2:  

 “Kwazi  was 16 years o ld and in  grade 10 10 

at  school .   When the father  ret i red to 

bed between 10 :30 and 11pm, Kwazi  

was st i l l  watching  soccer on te lev is ion .   

The yard outs ide had three vehic les,  a  

whi te Mercedes -Benz used by Mrs  

Ndlovu,  a red BMW used by Mr Ndlovu,  

and a th i rd vehic le,  a  bakkie,  be longing 

to a f r iend of  the fami ly .   Whi ls t  both 

parents were fast  as leep,  there was a  

v io lent  and a sudden loud sound  ear ly  in  20 

the morning,  as the k i t chen door  was 

broken in  and footsteps were heard of  

persons enter ing the k i t chen before the  

parents could get  out  of  the i r  bedroom .  

And then severa l  gunshots were heard,  
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causing the parents to  scramble f rom 

the bed to the f loor  wi th  the i r  younger  

son,  Sazi .   Thei r  bedroom door was 

short ly  thereaf te r  opened and the 

husband made to  l ie  prone,  face down,  

in  the passage outs ide of  the bedroom, 

bedroom one and lounge .   Men were  

short ly  th ronging the house . ”   

 Turn over  to  page 92 .  

 “The in terval  between the storming of  10 

the door and the gunshots  were 

approximate ly severa l  seconds f rom the 

parents '  recal l .   The parents  were  both  

fast  as leep at  th is  t ime,  and they re lated  

that  they th ink in  ret rospect  that  Kwazi  

had e i ther  fa l len asleep upon the couch 

in  the lounge that  n ight ,  but  at  that  

moment ,  when abrupt ly  awoken,  were 

under the impression that  Kwa zi  was 

asleep in  h is  own room . ”  20 

 What  I  want  to  pu t  to  you about  th is ,  th is  i s  a factua l  

narrat ive conveyed to these experts by the parents,  but  i t  i s  

per fect ly  compat ib le wi th the expert  op in ion of  Capta in 

Mangena,  who says,  upon h is examinat ion of  the scene,  th is  

ch i ld  was shot  wh i le  as leep.  
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ADV BATOHI :   I  agree wi th you.  

ADV NGCUKAITOBI SC :   Yes.   I f  you then sk ip E5 to E7,  you 

go to E1.8 ,  th is  have now k i l led the chi ld .   Mr Padayachee  

has k i l led the chi ld .   Then th is  i s  what  happens .  

 “Mrs Ndlovu d id not  know or  suspect  

that  …” [ in tervenes] .  

CHAIRPERSON :   Are you reading a t :  

ADV NGCUKAITOBI SC :   E1.8.  

CHAIRPERSON :   E1.8.  

ADV NGCUKAITOBI SC :   Yes,  yes,  Madam Chair .  10 

 “Mrs Ndlovu d id not  …” [ in tervenes] .  

CHAIRPERSON :   Where does he say Mr Padayachee has 

k i l led a ch i ld?  Are you put t ing i t  to  the wi tness?  

ADV NGCUKAITOBI SC :   Yes,  when they ta lk  about  the  

shoot ing,  i t  has a l ready happened by th is  t ime,  because the 

shoot ing is  at  E1.3 .  

CHAIRPERSON :   Yes.  

ADV NGCUKAITOBI SC :   Yes.   So,  the chi ld  has now been 

k i l led,  but  th is  i s  now the af termath .   E1.8:  

 “Mrs Ndlovu d id not  know or  suspect  20 

Kwazi  was in ju red and repeatedly  

requested fo r  her  to  remove Kwazi  f rom 

the room or  the house,  and so that  she 

could remove both sons to the i r  

grandmother 's  care af te r  the inc ident  of  
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the ent ry of  the pol ice .   She was 

repeatedly to ld that  they were  st i l l  

quest ion ing Kwazi .   I t  was only when her  

husband returned f rom H2 sect ion wi th  

the pol ice that  he  to ld her  what  he now 

suspected and was the reason for  a 

cr ime scene pol ice cordon tape appl ied  

around the scene .   Mrs Ndlovu then 

stormed th rough the tape cordon and 

peered in to the lounge window,  where  10 

she saw her son wi th an in jury to  the  

arm and a f i rearm at  h is  s ide .   She 

short ly  thereaf te r  entered wi th  the 

paramedics who arr ived and a lso  

managed to obta in some pictures on her  

ce l lphone. ”  

 The reason why th is  i s  important  is  that  Capta in  

Mangena says,  h is  examinat ion is  that  the cr ime scene must  

have been tampered wi th because there is  the inexpl icabi l i t y  

of  the f i rearm.   When Mrs Ndlovu was denied ent ry to  the  20 

room where the chi ld  was k i l led,  that  too is  compat ib le wi th 

an at tempt  to  tamper wi th the cr ime scene .   Otherwise,  why 

would you stop a  parent  f rom enter ing the room where the  

chi ld  has been k i l led?  

ADV BATOHI :   That  is  possib le,  I  agree.  
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ADV NGCUKAITOBI SC :   Now,  i f  we then look at  what  they 

say,  the i r  conclus ions at  page 102,  sorry,  not  102,  I  th ink le t  

us star t  a t  101 .   We are  going to s t i l l  go to 102,  101  at  E8.3 .   

They say:   

 “The four  r i f le  car t r idge cases ind icate 

that  at  least  four  r i f le  shots were f i red .   

I f  so,  then one shot  of  th is  d id not  impact  

on the deceased . ”  

 Now,  that  again is  consistent  wi th  Capta in  

Mangena 's conclusion that  one of  the bul le ts shot  through the 10 

sofa and three landed on the body of  the chi ld .   Cor rect?  

ADV BATOHI :   That  is  correct .  

ADV NGCUKAITOBI SC :   Yes.   

 “Where th is  addi t ional  shot  had 

impacted is  no t  apparent  in  the 

photographs.   The padded couch wi l l  not  

easi l y  reveal  such per forat ions in  a  

photograph.   but  i ts  actual  examinat ion 

showed a s ingle d i rect  impact  of  i ts  two 

per forat ions . ”  20 

 That ,  again,  is  Capta in Mang ena came to the same 

conclusion .   Then they say :  

 “ I t  is  ev ident  f rom the photographs that  

the body posi t ion  had been a l tered at  

least  s l ight ly  af ter  death . ”  
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 Remember that  th is  i s  a lso the same conclusion of  

Capta in Mangena,  that  they tampered wi th the body af ter  the 

death,  correct?  

ADV BATOHI :   Yes,  that  i s  cor rect .  

ADV NGCUKAITOBI SC :   Yes.    

 “However,  the locat ion of  the wounds on 

the body,  the lack of  o ther  b loodsta ins  

anywhere  e lse  in  the v is ib le 

surroundings other  than that  noted in  C 

above,  and the locat ion of  the car t r idge 10 

cases on the f loor  a l l  suggest  that  the 

deceased was ly ing in  that  genera l  

supine posi t ion upon the couch as 

shown on the photographs when he was 

shot . ”  

 Again,  Capta in Mangena a lso came to the same 

conclusion that  th is  ch i ld  was shot  whi le  in  a s leeping 

posi t ion .   Cor rect?  

ADV BATOHI :   That  is  correct .  

ADV NGCUKAITOBI SC :   Yes.  Then in  paragraph 3:  20 

 “Consider ing  the incapaci ta t ing ef fect  o f  

the gunshots,  i t  would a lso be most  

l ike ly that  the deceased d id not  a lso  

make any s igni f i cant  vo luntary  

movement  af te r  the in jur ies .   Such 
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gunshots are very  dest ruct ive and must  

be considered immediate ly 

incapaci ta t ing for  most  of  these cases ,  

not  a l lowing fo r  the v ic t im to be capable  

of  any react ive or  reta l ia t i ve act ions .   

The death would  a lso have occurred 

very short l y ,  wi th in a few seconds,  i f  not  

immediate ly,  a f te r  the gunshots,  when 

consider ing the ef fect  o f  such h igh -

veloci ty  gunshots  to  the head wi th a 10 

lodged bul le t . ”  

 Now,  you remember that  I  sa id to  you,  what  the  

experts say is  that  th is  5.56 mm bul le ts shot  through an R4 

and an R5 are weapons of  k i l l i ng  and that  is  per fect ly  

consistent  wi th  the conclusion reached by the expert ,  that  

these are very dest ruct ive and immediate ly incapaci ta t ing .   

Do you accept  tha t?  

ADV BATOHI :   I  do not  doubt  that .  

ADV NGCUKAITOBI SC :   And then paragraph 4:  

 “The temporal  sequence of  body shots  20 

which shot  was susta ined f i rs t ,  second 

and th i rd  cannot  be determined f rom the 

photographs or  autopsy f ind ings . ”  

 So,  there is  no f ind ing there .   Then paragraph 5 is  

a lso a very concern ing paragraph .   I t  says:  
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 “The general  appearance of  the posture  

of  the deceased is  that  of  re laxat ion in  

the supine posi t ion .   This is  not  

reconci lab le wi th  the usual  posture 

adopted in  f i r ing a weapon . ”  

 You remember that  Warren Of f icer  Padayachee  

c la imed in  h is  sta tement  that  th is  young boy had a gun and 

was t ry ing to shoot  at  h im,  and he shot  h im four  t imes in  se l f -

defence.   But  the  experts say that  narrat ive is  inconsistent  

wi th  the posture of  the deceased,  which was of  a re laxat ion  10 

in  a supine pos i t ion,  not  reconc i lab le wi th the posture 

adopted in  f i r ing a weapon .   Do you accept  that?  

ADV BATOHI :   I  see that ,  yes.  

ADV NGCUKAITOBI SC :   Yes.   Number 6 :  

 “The absence of  any handgun car t r idges 

at  the scene suggests that  the handgun 

was not  f i red . ”  

 So even though i f  you go to ,  even though i f  you go 

to page 385,  yes ,  even though i f  you go to page 385,  there i s  

a gun.   20 

CHAIRPERSON :   That  is  your  vo lume?  

ADV NGCUKAITOBI SC :   Volume 2,  Madam Chair .   Thank 

you.   So even though i f  you go to  page 385,  you see under  

the le f t  e lbow of  th is  young man,  there is  a weapon .   The 

experts say he was supine when he was shot .   No car t r idges 
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could be found,  meaning that  handgun was not  f i red.  

ADV BATOHI :   That  is  correct .  

ADV NGCUKAITOBI SC :   Yes.   Then,  paragraph 7,  which is  

a lso compat ib le w i th Capta in Mang ena:  

 “The posi t ion of  the handgun on the 

couch is  a lso not  easi l y  reconci lab le 

wi th the f ina l  rest  o f  the weapon i f  i t  had 

been held in  the r ight  hand at  the t ime 

of  susta in ing a h igh -veloci ty  dest ruct ive 

shot  th rough that  r ight  fo rearm .   I f  the 10 

weapon was held in  the le f t  hand,  i t  

would have landed on the body of  the 

deceased or  c lose to h is  upper th igh 

region.   The possib i l i ty  that  th is  was not  

the actual  posi t ion of  the weapon,  as 

depicted in  the LCRC photographs at  

death,  must  be considered . ”  

 They are not  as for thr ight  as  Capta in Mang ena,  but  

the genera l  thrus t  is  the same,  that  i t  is  impossib le,  i t  is  

improbable,  le t  me not  say impossib le,  for  th is  weapon to  20 

have been held by  th is  young man at  the t ime of  the shoot ing .   

Do you have any comment?  

ADV BATOHI :   I  agree wi th that .  

ADV NGCUKAITOBI SC :   Yes.   Now,  then I  wanted to then 

go to 102,  and then i f  you turn to  103,  there is  two more 
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conclusions there .    

CHAIRPERSON :   You have just  f in ished 102 at  7 .  

ADV NGCUKAITOBI SC :   Yes,  102 at  7 .   I  want  to  tu rn to  103 

at  6.  

CHAIRPERSON :   A t  6 .  

ADV NGCUKAITOBI SC :   Yes.  

CHAIRPERSON :   Yes.  

ADV NGCUKAITOBI SC :   Yes.   There are,  sor ry,  I  sa id two ,  

or  three conclusions that  are crucia l  to  put  to  you .   The one 

is  at  6 ,  where they say :  10 

 “The evidence suggests that  the  

deceased was in  a rec l in ing posi t ion at  

the t ime of  the in jur ies . ”  

 So,  they have used supine,  they  are now using  

recl in ing,  but  i t  a l l  comes wi th the same th ing .  

 “The general  posi t ion and posture of  the 

deceased suggest  that  he may not  have 

had advance warning of  the shots .   The 

appearance of  the b lood sta in ing  

ind icates that  the  deceased was ly ing,  20 

as depicted in  the photographs at  the 

t ime of  the shoot ing ,  that  he was l ike ly  

in  a re laxed pos i t ion upon the couch 

when he susta ined the in ju r ies . ”  

 So that  is  consistent  wi th  what  we  have read so far ,  
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correct?  

ADV BATOHI :   That  is  correct .  

ADV NGCUKAITOBI SC :   Yes.   Then i f  you look at  paragraph 

8:  

 “Assuming that  the deceased was r ight -

handed,  the observat ion above may a lso  

not  be reconci lab le wi th the deceased 

having held a gun in  h is  r ight  hand at  

the t ime of  susta in ing the gunshots . ”  

 And the reason why they ment ion th is  i s  because 10 

they are reading these statements of  Warrant  Of f icer  

Padayachee that  say th is  young man was carry ing a  gun on 

h is r ight  hand,  and they  are saying  th is  is  just  i r reconci lab le 

wi th the facts .   Cor rect?  

ADV BATOHI :   I  agree.  

ADV NGCUKAITOBI SC :   In  paragraph 9 :  

 “The handgun seen in  photographs does 

not  appear to  be cocked,  and no sp end 

handgun car t r idges were found  …”  

 I t  should be spent .  20 

 “Handgun car t r idges were found a t  the 

scene. ”  

 So,  they make a d i f ferent  point  here,  that  not  only  

was the gun not  shot ,  i t  was not  even cocked .   Correct?  

ADV BATOHI :   That  is  correct .  
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ADV NGCUKAITOBI SC :   Yes.   And then the handgun was 

not  f i red,  so we  have a l ready deal t  wi th  that  in  the previous 

sect ion.   But  they make a fur ther  opin ion .   

 “ I t  is  a lso our  opin ion that  the handgun 

posi t ion ing,  as seen in  the photographs,  

requi res invest igat ion,  as there is  a  

possib i l i ty  that  th is  could have been an 

a l tered scene. ”  

 Now,  th is  comes in to that  whole th ing that  th is  gun 

was most  probably put  there af ter  the shoot ing,  which is  the  10 

conclusion of  Capta in Mang ena.   Do you see that?  

ADV BATOHI :   Yes,  I  do.  

ADV NGCUKAITOBI SC :   Yes.   Now,  thank you .   Now,  the 

reason I  have had to go through th is  is  because in  your  report  

or  your  response,  rather ,  to  the fami ly ,  you g ive a thoroughly  

mis leading account  of  what  the expert  says,  and you do not  

even submit  to  them the expert  report .   Was that  because o f  

what  the DPP to ld  you?  

ADV BATOHI :   I t  is  not  mis leading on my par t .   I t  was what  I  

assume I  would have received f rom the DPP .   The way the  20 

process works in  the of f i ce is  that  when there are these 

issues,  i t  goes th rough the d iv is ion  cal led NPS in my of f ice,  

where the  DPP ’s report  to  the Deputy Nat ional ,  they would 

send reports to  the NPS,  they look at  the reports,  they draf t  

a  response for  me,  and then the f i le  comes through to me,  
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and I  then look at  the f i le  and decide whether  the dra f t  needs 

any changes,  etcetera,  and then I  send i t ,  but  that  is  the  

process.   So,  in  th is  case,  I  can only say that  th is  was 

because of  what  the DPP sent  to  me,  but  I  have to add that  i t  

is ,  I  agree,  very,  very concern ing that  these wi tnesses were  

not  ca l led,  g iven what  we have just  read now in these reports.  

ADV NGCUKAITOBI SC :   No,  you see,  Advocate Batohi ,  the 

issue of  the wi tnesses not  being ca l led is  one issue .   What  I  

am probing now is  you,  in  a le t te r  that  you have s igned,  g iv ing  

a mis leading p icture of  the evidence of  the bal l is t i cs .  10 

ADV BATOHI :   I t  was what  I  would have wr i t ten on the basis 

of  what  the DPP provided .   And you may rest  assured that  

th is  i s  something I  have to fo l low up on.  

ADV NGCUKAITOBI SC :   No,  th is  is  the problem I  have,  is  

that  you have repeatedly,  in  the course of  th is  test imony,  

s ing led out  th is  case as the one example that  was prosecuted 

leading to an acqui t ta l ,  which is  why we  have had to go  

through a thorough examinat ion of  what  happened .   You d id  

not  even ensure that  th is  report  we  have been deal ing wi th is  

par t  o f  the docket .  20 

ADV BATOHI :   I  was not  even aware of  i t ,  and I  d id  not  

d isc lose the docket ,  so there was ,  I  was not  involved in  that  

process at  a l l .   So,  to  at t r ibute tha t  to  me is ,  I  th ink ,  real l y  

unfa i r .  

ADV NGCUKAITOBI SC :   No,  but  you refer  to  the i r  report  in  
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your  le t ter .   I  am not  at t r ibut ing i t  to  you .   You are at t r ibut ing  

i t  to  yoursel f .  

ADV BATOHI :   Can you refer  me?  Sor ry,  I  have jus t ,  which  

pages are again?  

ADV NGCUKAITOBI SC :   Page 160 of  f i le  3.  

ADV BATOHI :   160.   Yes.  

ADV NGCUKAITOBI SC :   A t  paragraph,  the th i rd paragraph .   

where you are ta lk ing about  the  consul tat ion of  Advocate  

Sankar wi th Steyl ,  Mr Steyl  and Dr Naidoo.  

ADV BATOHI :   I  see that .  10 

ADV NGCUKAITOBI SC :   Yes.   Now th is  is  why we have had 

to f ind thei r  report  in  order  to  understand what  d id they 

conclude in  the i r  report ,  to  see whether  the conclusions you 

made were fa i r  conclusions or  unfa i r  conclusions .   We came 

to the conclusions that  not  only were they unfa i r ,  they were 

a lso mis leading.  

ADV BATOHI :   These conclusions were,  as I  can only 

assume,  I  do not  have the report  now,  but  that  is  the  way the  

process works,  is  the DPP would have provided a report  and 

th is  would have been draf ted on the basis of  that  report .   But  20 

I  have to emphasize on the basis of  what  has emerged today,  

I  wi l l  have to look in to th is  mat ter  fu r ther .   There seems to be 

something that  was not  r ight .  

ADV NGCUKAITOBI SC :   Yes.   Now,  th is  i s  par t  and parcel  

o f  the problem.   You know,  you have brought  in  a senior  
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D i rector  of  Publ ic  Prosecut ions of  extensive exper ience who 

went  through these dockets,  came to the conclusion that  at  

least  in  the Kwaz i  Ndlovu case,  there should have been a  

prosecut ion .   Having gone th rough these dockets,  and you 

have said there was no evidence,  there was no ev idence,  

there was no evidence .   You have s ingled th is  one out ,  you 

have said they were wi thdrawn.   We t r ied to prosecute .   There 

was an acqui t ta l .   We go through th is  on a cursory basis .    

 The three most  important  wi tnesses,  Steyl ,  Mr Steyl ,  

Dr  Naidoo,  Capta in Mangena,  are not  ca l led .   The parents 10 

come to you and they say evidence has been suppressed .   No 

independent  invest igat ion .   I  th ink that  on that  summary,  i t  is  

fa i r  to  conclude that  you have been compl ic i t  in  denying the  

parents of  Kwazi  Nldovu just ice.    

ADV BATOHI :   I f  I  may comment  on that .  

ADV NGCUKAITOBI SC :   Yes.  

ADV BATOHI :   That  is  cer ta in ly  not  a conclusion that  is  

just i f ied in  these c i rcumstances .   As I  expla ined,  f i rs t l y ,  to  

deal  wi th  the issue of  no evidence that  I  have ment ioned,  I  

thought  I  made i t  qu i te  c lear  that  i t  was no evidence re lat ing 20 

to the racketeer ing charges  and tha t  is  why a l l  o f  the dockets  

were sent  to  the DPP to look in to each one of  them to see i f  

there was evidence to charge in  respect  of  each of  the  

dockets .   This par t i cu lar  case,  I  was not  aware o f  these 

reports of  the bal l is t ics experts .   Having been made aware of  
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them today,  I  wi l l  cer ta in ly  take steps to look in to th is  mat ter ,  

because i t  is  on the basis of  what  has been read out  now,  i t  

appears that  these wi tnesses should have been cal led for  the 

t r ia l ,  a t  the t r ia l .  

ADV NGCUKAITOBI SC :   No,  you see,  my problem,  Advocate  

Batohi ,  i t  does not  help for  you to ta lk  about  racketeer ing ,  

because th is  was one of  the  predica te of fenses ,  so  i t  was par t  

o f  racketeer ing .    

ADV BATOHI :   I t  does help to  ta lk  about  racketeer ing,  

because racketeer ing has very speci f i c  e lements that  you 10 

need evidence to prove .   And the conclusion that  they came 

to is  that  there was no evidence to support  the e lements of  

the racketeer ing charges .   And that  is  why I  again emphasize  

the dockets were sent  back fo r  the DPP to consider  each one 

of  them to decide whether  charges should be brought  in  

respect  of  any charges in  those dockets.  

ADV NGCUKAITOBI SC :   No,  I  th ink  we are not  ta lk ing about  

the same th ing .   I  am s imply put t ing to you that  th is  is  one of  

the predicate of fenses in  the racketeer ing charge .   Is  that  

correct  or  not?  20 

ADV BATOHI :   This would have been one of  the predicate 

of fenses …[intervenes] .  

ADV NGCUKAITOBI SC :   Yes.  

ADV BATOHI :   In  the racketeer ing charges,  but  you need two 

predicate of fenses  to sat is fy  that  e lement  fo r  racketeer ing.  
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ADV NGCUKAITOBI SC :   No,  do not  worry ,  we wi l l  go through 

a l l  o f  them.  But  I  am s imply put t ing to you that  th is  would  

have been necessary fo r  the racketeer in g charge because i t  

is  one of  the pred icate of fenses.  

ADV BATOHI :   I t  would have been one of  the predicate 

of fenses,  that  i s  cor rect .  

ADV NGCUKAITOBI SC :   Yes.   Now,  you now say,  we l l ,  I  am 

going to invest igate th is  mat ter  fu r ther  and I  wi l l  be tak ing 

act ion because I  can see that  wi tnesses that  shou ld have 

been cal led were not  ca l led .   The problem wi th a l l  o f  that ,  i t  10 

seems to me to be regret  af ter  the event  that  you fa i led  to do  

your job d i l igent ly  at  the t ime.  

ADV BATOHI :   That  i s  not  cor rect .   I  re l ied on the  DPP's  

report .   I  was not  aware of  these documents and reports .   Now 

that  I  am aware o f  i t ,  I  am not  going to ignore i t .  

ADV NGCUKAITOBI SC :   Yes.   Madam Chair ,  I  am going to  

move to another  top ic .   I  see that  i t  is  10 to 11.   I t  might  be 

a convenient  t ime.  

CHAIRPERSON :   Before we do ,  i f  I  may.   This repor t  o f  the  

DPP,  Madam Harr ison,  I  suppose ? 20 

ADV BATOHI :   That  is  correct ,  Chai rperson.  

CHAIRPERSON :   Can i t  s t i l l  be found?  

ADV BATOHI :   I t  should be on the f i le ,  Chai rperson.  

CHAIRPERSON :   Which f i le?  

ADV BATOHI :   On the f i le  in  the  o f f ice .   Sor ry,  in  the of f ice  
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f i le .  

CHAIRPERSON :   Is  i t  possib le that  i t  can be made avai lab le  

to  us?  

ADV BATOHI :   Yes,  Chai rperson,  i t  can be.  

CHAIRPERSON :   When? 

ADV BATOHI :   On Monday.  

CHAIRPERSON :   On Monday the 15 t h .   P lease assist  the  NPA 

team, p lease assist  in  that  document  being f i led of  record so 

that  a l l  the par t ies,  inc luding ourse lves,  the panel ,  we should  

have a look at  i t .   We should have i t  by Monday .   Remember,  10 

we are onl ine,  so the document  can be made avai lab le to  us  

even tomorrow.   Thank you.  

MS RAMAGAGA :   May I?  Advocate Batohi ,  i t  i s  on record  

that  you have not  read the dockets re lat ing to the 

racketeer ing charges.  

ADV NGCUKAITOBI SC :   That  i s  correct ,  Chai rperson.  

MS RAMAGAGA :   And what  I  would l i ke to  know is  your  

approach towards dockets in  par t i cu la r .   Is  i t  your  approach 

that  you have insulated yoursel f  f rom reading dockets as a  

genera l  approach,  or  what  is  the posi t ion?  20 

ADV BATOHI :   Chai rperson,  as a genera l  approach,  I  do not  

read the dockets .   I  get  reports,  and evidence is  summarized,  

depending on the  c i rcumstances that  led to the mat ter  being  

brought  to  my at tent ion .   I f  I ,  there  is  something in  i t  that  I ,  

somet imes I  do s tatements,  I  ask for  s tatements,  but  as a  



12 DECEMBER 2025  –  DAY 16 

Page 53  o f  112  

genera l  ru le,  I  re ly  on reports f rom the DPP ’s.  

MS RAMAGAGA :   So i t  would be safe to  see you have 

insulated yoursel f  f rom reading the ca se docket?  

ADV BATOHI :   I  would not  say I  have insulated mysel f .   I t  is  

just  that  i t  is  very  d i f f icu l t  for  a  DPP,  for  a Nat ional  Di rector  

to  be reading dockets .   So,  i t  is  reasonable to  expect  that  you 

would re ly  on reports f rom the prosecutors in  the mat ter ,  o r  

the DPP.  

MS RAMAGAGA :   Thank you.  

CHAIRPERSON :   Thank you,  Counsel lor .   Advocate Batohi ,  10 

we wi l l  take the tea adjournment  unt i l  11:15 .   We ad journ.  

ENQUIRY ADJOURNS 

ENQUIRY RESUMES 

CHAIRPERSON :    Good af ternoon,  I  see,  Junior ,  you have 

moved posi t ions .   Have you been adopted?  [Laughter ]   Is  

th is  okay.  

ADV MOHLAMONYANE SC :    I  have actual ly  asked Advocate 

Ngcukai tobi  to  in form the panel  as  to  the reason why he is  

here.   He is  a welcome v is i to r .  

CHAIRPERSON :    I t  is  okay,  you can adopt  h im .   I  wi l l  20 

approve the adopt ion .   [Laughter ]   Remember,  we are  a fami ly  

here.   Thank you.   Advocate Batohi ,  you are st i l l  under oath .   

Thank you.  

ADV BATOHI :    Noted,  Chai r .  

CHAIRPERSON :    You may proceed,  counsel .  
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ADV NGCUKAITOBI SC :    Thank you,  Madam Chai r .   

Advocate Batohi ,  dur ing the adjournment ,  I  was requested to 

put  two more proposi t ions to you on the mat ter  of  the young 

man Kwazi  Ndlovu .   The f i rs t  one is  whether  you admi t  that  

Kwazi  Ndlovu  was not  a wanted suspect .  

ADV BATOHI :    [Pause]  A l l  I  can say is  the evidence cer ta in ly  

seems to ind icate  that  he was not  a  wanted suspect .  

ADV NGCUKAITOBI SC :    Yes.   The second one is  that  the  

evidence is  a lso c lear  that  th is  was s imply a case of  mistaken 

ident i ty .   They got  to  the wrong house and they shot  the 10 

wrong person.  

ADV BATOHI :    I t  seems to appear f rom the evidence that  

that  is  possib le.  

ADV NGCUKAITOBI SC :    Thank you.   Could we move on 

then to the next  top ic?  We spoke at  length,  wel l  you spoke 

at  length,  about ,  I  th ink h is  t i t le  is  Colonel  Ar i  Danikas,  who 

was a pol ice reserv is t .   Do you remember that?  

ADV BATOHI :    We spoke about  h is  statement  being  

unsigned.  

ADV NGCUKAITOBI SC :    Yes,  I  know we d id,  but  I  want  to  20 

conf i rm i f  that  is  consistent  wi th  your recol lect ion.  

ADV BATOHI :    Yes,  we d id,  I  d id  speak about  h im.  

ADV NGCUKAITOBI SC :    Now,  he was assigned to the Cato  

Manor  Uni t ,  work ing d i rect ly  under  Major  General  Booysen  

between the years 2000 unt i l  he  f led the count ry in  2008 .   
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Cor rect?  

ADV BATOHI :    I  th ink that  is  correct .   I  do not  have h is  

statement  in  f ront  of  me,  but  i t  seems to resonate.  

ADV NGCUKAITOBI SC :    Yes.   Wel l ,  we can go through i t .   

Now,  accord ing to h im,  he le f t  th is  count ry because he was 

terr i f ied that  he  would be k i l led by the members of  the Cato  

Manor  team.   Cor rect?  

ADV BATOHI :    I  cannot  recal l  that .  

ADV NGCUKAITOBI SC :    Yes,  a l l  r ight ,  but  you can say yes 

or  no.    10 

ADV BATOHI :    I  cannot  say yes or  no .  

ADV NGCUKAITOBI SC :    Yes,  thank you very much .   Could  

I  ask you to go to  f i le  2 at  page 515 ? 

CHAIRPERSON :    Page? 

ADV NGCUKAITOBI SC :    515,  f i le  2,  Madam Chai r .   Now,  

there is  an emai l  wr i t ten for  your  personal  a t tent ion  

addressed to Ms B  Makeke by Colonel  Danikas .   Cor rect?  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    Who is  Ms Makeke? 

ADV BATOHI :    She is  the Head of  Communicat ions in  the  20 

NPA.  

ADV NGCUKAITOBI SC :    Yes.   Did she br ing th is  le t ter  to  

your  at tent ion?  

ADV BATOHI :    I  do not  recal l  seeing th is  le t ter .  

ADV NGCUKAITOBI SC :    But  i f  a  le t ter  is  addressed for  your  
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a t tent ion  . . . [ in te rvenes]  

ADV BATOHI :    I  see that .  

ADV NGCUKAITOBI SC :    Would  there be any reason why 

the head of  communicat ions  . . . [ in tervenes]  

CHAIRPERSON :    Advocate Batohi ,  p lease just  wai t  for  

counsel  to  f in ish .   You just  in ter rupted and said,  I  see that ,  

when he is  ta lk ing .   Just  pause and wai t  for  h im to ask you a  

quest ion and answer .    

ADV BATOHI :    Noted,  Chai rperson.  

CHAIRPERSON :    Let  us do that ,  p lease.  10 

ADV BATOHI :    I  thought  he was f in ished .   I  take note.  

CHAIRPERSON :    Advocate Batohi ,  p lease.  

ADV BATOHI :    Sure,  I  wi l l  do that .  

ADV NGCUKAITOBI SC :    Thank you.   I f  a  le t ter  i s  addressed 

for  your  at tent ion,  is  there any reason why Ms Makeke would  

not  take i t  to  you?  

ADV BATOHI :    I t  should come to me.  

ADV NGCUKAITOBI SC :    So,  we can assume that  i t  d id  go 

to you.  

ADV BATOHI :    No,  we cannot  assume that .  20 

ADV NGCUKAITOBI SC :    Wel l ,  that  is  why I  have just  asked 

you.   A le t ter  i s  addressed on the 7th of  August  2019 to Ms 

Makeke fo r  your  a t tent ion .   Is  there any reason why she would  

not  br ing i t  to  your  at tent ion ?  You said i t  should come to you .    

ADV BATOHI :    That  i s  r ight .    
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ADV NGCUKAITOBI SC :    So,  what  are you saying now?  

When I  say to you,  we can assume that  i t  d id  come to your  

at tent ion.  

ADV BATOHI :    No,  we need to check why i t  d id  not ,  because 

I  cer ta in ly  cannot  recal l  having rece ived th is  emai l .  

ADV NGCUKAITOBI SC :    Wel l ,  is  Ms Makeke st i l l  employed 

by the NPA?   

ADV BATOHI :    Yes.  

ADV NGCUKAITOBI SC :     So,  i t  should not  be d i f f icu l t  to  ask  

her ,  to  check her  emai ls ,  whether  she forwarded th is  to  you 10 

or  not .  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    Yes.   I  am more in terested in  the 

content  of  th is  emai l .   This is  b rought  to  your  of f i ce for  your  

at tent ion on the 7 th of  August  2019.   Fi rs t ly ,  he says :  

“My name is  Ar is  Danikas .   I  was 

approached back in  2011 by the  South  

Af r ican author i t ies to  assist  them wi th an  

ongoing cr iminal  invest igat ion of  a  pol ice  

uni t  ca l led Cato Manor ,  as wel l  as  General  20 

Booysen.   I  was v is i ted th ree t imes by 

members of  the  pol ice and the NPA 

between 2012 and 2016 in  Greece .   By 

then,  I  was fo rced to return to  Europe af te r  

l iv ing in  South Af r ica for  near ly  20  years .   
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The reason fo r  my sudden and secret  

departure f rom South Af r ica is  d isc losed in  

my of f ic ia l  s tatement ,  issued v ia  an MLA 

request  in  2017. ”  

That  is  what  he brought  to  your  at tent ion in  the f i rs t  p lace,  

correct?  

ADV BATOHI :    That  i s  what  is  in  the emai l .  

ADV NGCUKAITOBI SC :    Yes.    

“At th is  point ,  I  would l i ke to  st rongly  

protest  of  the manner  I  was handled as a  10 

state wi tness fo r  the prosecut ion .   Not  only  

was my safety  compromised repeatedly by  

not  receiv ing any k ind of  protect ion,  as  

promised by many of f i c ia ls ,  such as 

Advocate Dawood Maema,  as wel l  as  

General  Mabula,  but  fur thermore,  my 

human r ights were v io lated when the NPA 

submit ted my unauthor ised draf t  no tes as a  

commission statement  to  the Courts in  

support  o f  the i r  charges of  racketeer ing  20 

against  the accused. ”  

Now,  you have repeatedly ment ioned that  unsigned 

statement ,  but  do  you see that  he actual ly  owns them as h is  

draf t  notes?  

ADV BATOHI :    I  see that .  
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ADV NGCUKAITOBI SC :    Yes.   Then,  in  the next  paragraph,  

he says:  

“Later  on,  the NPA did receive a statement  

by  me,  only to  use i t  as an excuse to  just i fy  

previous re instated charges of  

racketeer ing .   A l though there was hard l y  

any feedback of  the progress of  the  case to  

me,  I  had to eventual ly  f ind out  v ia  the  

media that  the case was dropped recent ly . ”    

Remember that  yesterday I  asked you whether  there was any 10 

at tempt  to  contact  some of  the wi tnesses that  were crucia l  on 

your par t  when you dropped the case .   You said that  you d id  

not ,  cor rect?  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    And here is  a wi tness that  is  

expressly compla in ing,  to  your  of f i ce at  least ,  about  not  being 

consul ted when the case was dropped,  correct?  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    Then he says :  

“ In  the meant ime,  I  received last  week a  20 

hate le t ter  f rom Booysen h imse l f  wi th  

fabr icated and unproven a l legat ions 

against  my character  at tached . ”  

Is  that  correct?  That  i s  what  he says?  

ADV BATOHI :    That  i s  what  he says,  yes .    
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ADV NGCUKAITOBI SC :    Now,  le t  us just  look at  those 

at tachments .   Go to page 518.   So,  accord ing to  Colonel  

Danikas,  Mr Johan Booysen wrote to  h im in  a WhatsApp on 

the 26th of  Ju ly  2019.   And that  is  a copy of  a  WhatsApp sent  

to  Colonel  Danikas.   You would not  know about  that ,  would  

you? 

ADV BATOHI :    I  have not  seen th is .   I t  is  the f i rs t  t ime I  am 

seeing any of  th is .  

ADV NGCUKAITOBI SC :    Wel l ,  these were submit ted  as par t  

o f  our  ev idence last  week a l ready.  10 

ADV BATOHI :    I  know.   I  have not  had t ime to go through a l l  

o f  your  in fo rmat ion.  

ADV NGCUKAITOBI SC :    But  in  addi t ion to tha t ,  i t  was 

at tached in  2019 a l ready to your of f ice.  

ADV BATOHI :    I  sa id that  was so.  

ADV NGCUKAITOBI SC :    Yes.   Now,  he says,  General  

Booysen says to  Mr Danikas,  and at  th is  point ,  you must  

remember,  Major  General  Booysen is  an accused in  a  murder 

case.   He is  a lso an accused in  a POCA inf r ingement .   He is  

text ing a wi tness and says the fo l lowing :  20 

“Hi,  Manaka Draf t  Dodger ,  you are making 

a fool  o f  yoursel f .   Why do not  you come 

and test i fy  in  South Af r ica ?  You are a  

coward. ”  

Let  us just  s top there .   Now,  Major  General  Booysen knows 
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fu l l  wel l  why Mr Danikas f led the count ry .   I t  is  because he 

was scared of  a possib i l i ty  of  murder by the Cato Manor  Uni t .   

Is  that  correct?  

ADV BATOHI :    I  have no idea .   You should ask that  of  Major  

General  Booysen.  

ADV NGCUKAITOBI SC :    Wel l ,  I  am put t ing i t  to  you .   I t  was 

publ ic  and common knowledge  . . . [ in tervenes]  

ADV BATOHI :    I  have no idea.  

ADV NGCUKAITOBI SC :    …i t  was even par t  o f  the sta tement .   

You do not  know.  10 

ADV BATOHI :    I  do not  know about  that .  

ADV NGCUKAITOBI SC :    Yes.   Now,  what  I  am interested in  

is  the statement ,  why do not  you come and test i f y  in  South  

Af r ica?  You are  a coward .   That  s t r i kes me as a d i rect  

in t imidat ion of  a  w i tness,  which would be a cr ime .   Would you 

accept  that?  

ADV BATOHI :    [Pause]  I  do not  know.  

ADV NGCUKAITOBI SC :    You do not  know? 

ADV BATOHI :    No,  I  do not  know.   I  rea l ly  do not  know 

whether  i t  would amount  to  in t imidat ion.  20 

ADV NGCUKAITOBI SC :    The words,  where a wi tness has 

f led the count ry because he is  af ra id of  you,  you say to them,  

come and test i fy ,  you are a coward .   Do not  you regard that  

to  be in t imidat ion?  

ADV BATOHI :    I  am not  sure .   We wi l l  have to look at  the  
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whole context  before we decide i t  is .  

ADV NGCUKAITOBI SC :    So you are not  prepared to  

. . . [ in tervenes]  

CHAIRPERSON :    I  beg your pardon .   What  context  do you 

have in  mind?  

ADV BATOHI :    Chai rperson,  i f  there is ,  there must  be,  the  

mat ter  must  be invest igated and we must  get  a l l  the evidence 

before we can make a decis ion .   I  cannot ,  on the basis of  one 

statement ,  say that  th is  i s  in t imidat ion,  Chai rperson.  

CHAIRPERSON :    You may proceed,  counsel .  10 

ADV NGCUKAITOBI SC :    So you are not  prepared to say,  an 

accused person who makes a contact  wi th  a wi tness in  the i r  

case,  knowing fu l l  wel l  that  that  wi tness has f led the count ry  

because they are scared of  them, an accused person saying,  

come to South Af r ica to  test i f y ,  you are a coward .   You are 

not  prepared to admi t  that  that  wou ld amount  to  in t imidat ion.  

ADV BATOHI :    I  am not  sure .   I  wi l l  have to look at  a l l  the  

facts,  as I  sa id.  

ADV NGCUKAITOBI SC :    Yes,  I  am not  asking you that  

quest ion.   I  am saying you are not  p repared to admi t  that  that  20 

would amount  to  in t imidat ion .   Yes or  no?  

ADV BATOHI :    I  cannot  admi t  that  wi thout  a l l  the fac ts .    

ADV NGCUKAITOBI SC :    Yes.   And then when he says you 

are making a fool  o f  yoursel f ,  are you prepared to admi t  that  

he is  insul t ing the  wi tness?  
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ADV BATOHI :    Yes.  

ADV NGCUKAITOBI SC :    Yes.   And when he says you are a  

coward,  what  does that  te l l  you?  

ADV BATOHI :    I  th ink we should ask General  Booysen these 

quest ions.  

ADV NGCUKAITOBI SC :    I  am asking you as the NDPP Head 

who is  responsib le for  exerc is ing prosecutor ia l  author i t y  on 

a l l  our  behal f  in  th is  count ry,  when you see something l ike 

th is ,  an accused person makes a contact  wi th  a  wi tness  

. . . [ in tervenes]  10 

ADV BATOHI :    He should not  be contact ing a wi tness .   That  

is  cor rect .  

ADV NGCUKAITOBI SC :    Yes,  but  I  do not  understand then 

why we went  through a l l  o f  th is .   I f  you know that  th is  contact  

is  i tse l f  i l legal ,  why we have had to go through th is?  

ADV BATOHI :    I  was not  asked whether  he should be 

contact ing the wi tness .   I  agree he should not  be contact ing  

a wi tness.  

ADV NGCUKAITOBI SC :    Yes.   But  not  only  does he contact  

the wi tness,  he is  threatening them and in t imidat ing them, 20 

which is  something you are not  p repared to admi t .  

ADV BATOHI :    I  cannot  admi t  that .  

ADV NGCUKAITOBI SC :    Now,  there is  a second WhatsApp 

message which is  at  page 519 ,  where Major  General  Booysen  

sends another  WhatsApp to Mr Danikas.   And he says :  
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“You t r ied your  luck wi th my juveni le  

daughter  when we were in  France . ”    

And then he says :  

“ I  to ld  you then . . . [ in tervenes] ”  

CHAIRPERSON :    Sorry,  counsel ,  is  th is  not  a cont inuat ion  

of  that  WhatsApp?  Because th is  was July  . . . [ in tervenes]  

ADV NGCUKAITOBI SC :    Yes,  yes,  sorry,  Madam Chair .  

CHAIRPERSON :    I t  could be a cont inuat ion.  

ADV NGCUKAITOBI SC :    No,  i t  is .   Actual ly ,  to  show that  i t  

is  a  cont inuat ion,  look at  the t ime on your le f t  a t  518 .   Thank 10 

you for  the quest ion,  Chai r .   So,  that  same message 

cont inues at  519 .   And i t  says :  

“You t r ied your  luck wi th my juveni le  

daughter  when we were in  France . ”  

And then look at  the words that  come thereaf ter :  

“ I  to ld  you then that  I  wi l l  F you up. ”  

Now,  are you prepared to accept  that  i f  an accused person 

te l ls  a wi tness that  I  wi l l  F you up ?  That  would be a  case of  

in t imidat ion .    

ADV BATOHI :    Yes,  I  agree.  20 

ADV NGCUKAITOBI SC :    Yes.   Now,  i f  you then go fur ther  

down,  1,  2 ,  3 ,  4 ,  to  the statement  that  s tar ts  wi th,  i t  is  a  p i t y .   

Can you see that?  

ADV BATOHI :    I  see that .  

ADV NGCUKAITOBI SC :    Now,  here again says to  the 
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wi tness:  

“ I t  i s  a  p i ty  you d id a bad job when you cu t  

your  wr is ts when your g i r l f r iend dumped 

you. ”    

Now,  cut t ing your  wr is ts i s  associated wi th su ic ide,  cor rect ?   

ADV BATOHI :    Mmm-mmm, that  i s  correct .  

ADV NGCUKAITOBI SC :    When he says,  i t  is  a  p i ty  you d id 

a bad job,  what  he is  te l l ing the wi tness is  that  you should  

have k i l led yoursel f .  

ADV BATOHI :    I  agree.  10 

ADV NGCUKAITOBI SC :    Now,  again,  you have a wi tness ,  

you have a wi tness being to ld by an accused that  he  should 

have k i l led h imse l f .   That  seems to be an ext reme case of  

wi tness in t imidat ion and wi tness t amper ing.  

ADV BATOHI :    I t  appears to  be so ,  I  agree.  

ADV NGCUKAITOBI SC :    Yes.   Now,  that  i s  done by the 

person of  very,  very h igh of f ice .   He is  a Major  General  in  the  

pol ice and held the Provincia l  Commander of  ser ious and 

v io lent  c r ime in  KwaZulu -Nata l .   He must  know that  what  he  

is  doing is  i l legal ,  correct?  20 

ADV BATOHI :    He should know tha t .  

ADV NGCUKAITOBI SC :    Yes.   But ,  moreover,  i t  is  brought  

to  the at tent ion of  the NPA .   We see absolute ly  no act ion  

being taken against  Major  General  Booysen fo r  wi tness 

tamper ing,  wi tness in t imidat ion,  wi tness threatening,  wi tness 
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insul t ing .   Cor rect?  

ADV BATOHI :    I  have not  seen th is  le t te r  and i t  is  cor rect ,  i t  

appears that  there was no act ion taken .   I  mean th is  emai l .  

ADV NGCUKAITOBI SC :    Yes.   Can you expla in what  would 

be the mot ive ,  i f  you can speculate,  i f  you do not  want  to  f in e,  

why would i t  be in  the in terest  of  Major  General  Booysen to  

tamper  wi th a wi tness?   

ADV BATOHI :    I  th ink you should ask h im that .  

ADV NGCUKAITOBI SC :    Yes.   Indeed,  I  am to ld that  you 

in tend cal l ing h im or  the NPA intends cal l ing h im as a 10 

wi tness.  

ADV BATOHI :    I  do not  know.   The evidence leader decides 

on who to ca l l .  

ADV NGCUKAITOBI SC :    But  I  thought  you repeatedly to ld  

us that  there were wi tnesses that  were coming which you d id  

not  name.   Is  he one of  them?  

ADV BATOHI :    I  th ink the evidence leader wi l l  conf i rm 

whether  he is  or  not .   I  do not  know.  

ADV NGCUKAITOBI SC :    To your knowledge,  you said you 

do not  know.  20 

ADV BATOHI :    I  do not  know.    

ADV NGCUKAITOBI SC :    Yes.  

ADV BATOHI :    I t  is  h is  decis ion.  

ADV NGCUKAITOBI SC :    Did you consul t  wi th  h im before 

these hear ings?  
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ADV BATOHI :    No,  I  have not .  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Do you remember that  you were g iven by 

the evidence lead ing team a document  s ignal l ing the l i s t  o f  

names of  wi tnesses they in tend to ca l l  qu i te  ear ly  dur ing the  

hear ing.   And Major  General  Booysen was on that  l i s t .  

ADV BATOHI :    Okay.   So I  assume then he wi l l  be cal led.  

CHAIRPERSON :    I  beg your pardon?  

ADV BATOHI :    I  assume he wi l l  then be cal led.  

CHAIRPERSON :    I  am asking  you a quest ion .   Do you 10 

remember ,  i f  you do,  that  we were g iven a l i s t  a  wi tness l is t  

qu i te  ear ly  dur ing  th is  enqui ry ,  where the evidence leading 

team gave us a l is t  o f  names of  wi tnesses they said they 

in tended to ca l l  and Major  General  Booysen was on that  l is t?  

ADV BATOHI :    I  do not  recal l ,  Chai rperson,  i f  I  have seen 

that .   But  I  do recal l  some conversat ion about  shar ing  l is ts  of  

wi tnesses.  

CHAIRPERSON :    That  i s  bet ter ,  thank you .  

MS RAMAGAGA :    Just  a fo l low-up.   Did you par t i c ipate in  

the exerc ise of  assist ing the evidence leaders to  ident i fy  20 

wi tnesses that  wi l l  be cal led ?  

ADV BATOHI :    We had some conversat ions … [clear ing 

throat ]  Excuse me.   We had some conversat ions around 

wi tnesses that  can be considered but  a lways making i t  c lear  

and the evidence leader h imsel f  making i t  c lear  that  he wi l l  
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decide who to ca l l .  

MS RAMAGAGA :    Is  General  Booysen one of  the wi tnesses 

that  were proposed to be considered by the evidence 

leaders?  

ADV BATOHI :    His name must  have come up as one of  the 

potent ia l  wi tnesses,  I  am sure .  

MS RAMAGAGA :    From the NPA?   

ADV BATOHI :    Yes.  

MS RAMAGAGA :    Thank you.  

ADV NGCUKAITOBI SC :    Yes.   Now,  Advocate Batohi ,  we 10 

are st i l l  on th is  top ic where an accused contacts a  wi tness 

which,  you say,  is  i l legal .   Not  only do they contact  the  

wi tness,  they threaten to F them up and then they te l l  them 

that  they should have k i l led themselves .   That  wi tness comes 

to the NPA,  par t icu la r ly  to  your  of f ice,  th rough Ms Makeke  

and reports i t .   And no steps are taken against  Major  General  

Booysen who is  a  very senior  f igure in  the pol ice .   Now,  that  

conduct  on the  par t  o f  the NPA,  is  that  normal ?  Is  that  

acceptable?  

ADV BATOHI :    I t  is  not  acceptable  that  th is  mat ter  was not  20 

brought  to  my at tent ion or  deal t  wi th .  

ADV NGCUKAITOBI SC :    Wel l ,  now you have changed your  

vers ion that  th is  mat ter  was not  b rought  to  your  at tent ion .   

In i t ia l ly  you said you were not  sure i f  i t  was brought  to  your  

at tent ion or  not .  
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ADV BATOHI :    When I  read the WhatsApp,  I  do not  recal l  a t  

a l l  seeing someth ing l ike th is .   And then I  rea l i sed i t  could 

not  have been brought  to  my a t tent ion because I  have 

def in i te ly  not  seen a WhatsApp l i ke  th is .    

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    We are in  ef fect  f ind ing process and i t  i s  

open to th is  enqui ry to  make sure that  a l l  re levant  in fo rmat ion  

for  th is  purpose should be gathered and be brought  to  our  

at tent ion .   Now that  you ment ioned that  B Makeke,  Ms 

Makeke,  is  s t i l l  an employee of  the NPA,  should she not  be  10 

brought  here ,  e i ther  at  the instance of  the evidence leading 

team, i f  not ,  i t  may be at  our  inst ance?  Would  you l ike to  

make an invest igat ion as the  Head of  the  NPA to  ascer ta in  

f rom her about  th is  communicat ion  . . . [ in tervenes]  

ADV BATOHI :    Yes,  Chai rperson,  I  wi l l  do that .  

CHAIRPERSON :    …before we even consider  whether  she 

should come and test i fy  or  not?  

ADV BATOHI :    I  wi l l  check wi th her ,  Chai rperson.  

CHAIRPERSON :    And when do we know that  you would have 

spoken to her?  20 

ADV BATOHI :    By Monday.  

CHAIRPERSON :    Evidence Leader,  we should know by 

Monday.   I  am speaking th rough you,  senior  counsel .   By 

Monday we should know about  the posi t ion of  Ms Makeke and 

whether  th is  communicat ion happened .   I f  not ,  you wi l l  
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consider  your  pos i t ion.  

ADV MOHLAMONYANE SC :    Indeed,  Madam Chair .  

CHAIRPERSON :    Acknowledging your ro le before us .   This  

is  not  a c r iminal  case .   This i s  an enqui ry .   And when a mat ter  

is  b rought  to  our  at tent ion that  seems to be necessary to  

consider ,  you wi l l  consider  your  posi t ion and i f  you do not ,  i t  

may be necessary  for  us to  implore you to ca l l  that  wi tness.  

ADV MOHLAMONYANE SC :    I t  i s  taken,  Madam Chair .  

CHAIRPERSON :    I  wi l l  leave i t  there,  w i th  the v iew that  we 

wi l l  know on Monday what  the posi t ion is  because Advocate  10 

Batohi  makes i t  c lear  that  she does not  remember i f  th is  emai l  

communicat ion that  was d i rected to  her ,  was actual ly  brought  

to  her  at tent ion .   You may proceed,  counsel .  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chai r .   

Advocate Batohi ,  can you go to page 520 ?  Now,  that  i s  a 

response f rom the Act ing Deputy Nat ional  Di rector  of  Publ ic  

Prosecut ions .   I t  looks l ike i t  is  Advocate S Mzinyath i ,  

a l though i t  has been PP-signed on h is behal f .   Who is  

Advocate S Mzinyath i?  

ADV BATOHI :    He is  the,  he would  have been Act ing  Deputy  20 

Nat ional  Di rector  at  the t ime.  

ADV NGCUKAITOBI SC :    Does he work in  your  of f ice?  

ADV BATOHI :    Yes,  he does.   He is  a Deputy Nat ional  

Di rector  in  charge of  the Nat ional  Prosecut ion Serv ice .   Wel l ,  

he was act ing at  the t ime and he is  act ing at  the moment  as  
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wel l .  

CHAIRPERSON :    P lease,  counsel ,  take me back to where  

you were.  

ADV NGCUKAITOBI SC :    Page 520 of  the same bund le .    

CHAIRPERSON :    520.  

ADV NGCUKAITOBI SC :    Volume 2 .  

CHAIRPERSON :    Thank you.  

ADV NGCUKAITOBI SC :    Yes.   So,  do you know how th is  

communicat ion f rom Mr Danikas,  which was not  addressed to  

h im but  was addressed to you,  ended up on h is desk?  10 

ADV BATOHI :    I t  seems l ike i t  was forwarded to h im .   He is 

a Deputy Nat ional  Di rector  and he is  the Head of  the Nat ional  

Prosecut ion Serv ice .   So,  th is  wou ld have been one of  the  

mat ters .   The NPS deals wi th representat ions,  that  is  the i r  

por t fo l io ,  so i t  looks l ike he responded to that  le t ter ,  that  

emai l .  

ADV NGCUKAITOBI SC :    Yes.   I t  is  c lear  that  i t  came to h is  

at tent ion.  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    But  the quest ion is  whether  i t  came 20 

to h is  at tent ion f rom you or  f rom someone e lse.  

ADV BATOHI :    I  d id  not  send i t  to  h im.  

ADV NGCUKAITOBI SC :    Yes.   And you d id not  ask h im to  

at tend to i t  because i t  is  cor respondence to the NDPP.  

ADV BATOHI :    He has delegated author i ty  to  deal  wi th  
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mat te rs,  representat ions .   The Deputy Nat ional  Di rector  of  

NPS has delegated author i t y  to  dea l  wi th  representat ions.  

ADV NGCUKAITOBI SC :    Yes.   Wel l ,  representat ions is  one 

th ing.   A report  o f  a  c r ime,  wi tness tamper ing,  is  not  

representat ions .   Now,  the wi tness was report ing  a  cr ime to  

you,  wi tness tamper ing,  which we have gone through .   That  

would not  be representat ions .   That  is  why I  ask you whether  

i t  is  not  you who asked Advocate Mzinyath i  to  address the  

cr ime that  was be ing reported to you.  

ADV BATOHI :    I  rea l ly  cannot  recal l  sending th is  to  h im .   I  10 

cannot  recal l  having received th is  emai l  o r  sending i t  to  h im.  

ADV NGCUKAITOBI SC :    Now,  when you actual ly  look at  the  

content  of  what  he  says,  he says he acknowledges the  receipt  

o f  the communica t ion .   I t  says dated 8 August ,  but  when you 

actual ly  look at  515,  i t  i s  7 th of  August .   But  maybe very l i t t le  

turns on that .   But  then he says :  

“ I t  has been fo rwarded to the  Act ing  

Di rector  of  Publ ic  Prosecut ions of  

KwaZulu -Nata l  for  her  fur ther  at tent ion .   “  

Was the Act ing  Di rector  a lso at  that  s tage Ms Ela ine  20 

Harr ison?  

ADV BATOHI :    Yes,  that  is  correct .    

ADV NGCUKAITOBI SC :    Yes.   Can you expla in what  the 

log ic of  sending a reported cr ime to the Act ing Di rector  of  

Publ ic  Prosecut ions could possib ly  be?  
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ADV BATOHI :    I  can only imagine that  g iven that  th is  mat ter  

was a KZN mat ter ,  he forwarded i t  to  the DPP to  deal  wi th  i t  

as appropr ia te in  KZN.  

ADV NGCUKAITOBI SC :    Wel l ,  we know for  a fact  that  in  the 

case of  Major  General  Booysen,  i t  was not  a KZN mat ter ,  i t  

was an NDPP mat ter  because of  the provis ions of  sect ion 2 

of  POCA.  So can you then answer my quest ion ?  Why would  

the NDPP's of f ice  send a cr ime tha t  has been reported to i t  

in  re lat ion to a mat ter  wi th in i ts  exclus ive ju r isd ict ion to the  

DPP's of f ice of  KZN?  10 

ADV BATOHI :    I  can only  imagine and repeat  what  I  sa id,  

and that  i s  why Advocate Mzinyath i  saw f i t  to  send i t  to  the  

DPP KZN.  

ADV NGCUKAITOBI SC :    Yes,  but  . . . [ in tervenes]  

ADV BATOHI :    Given that  i t  was a KZN mat ter .  

ADV NGCUKAITOBI SC :    But  we know,  Advocate Batohi ,  that  

racketeer ing is  no t  a KZN mat ter ,  i t  is  an NDPP mat ter .   And 

that  i s  why th is  answer you have g iven s imply misses the  

point .   There is  a wi tness in  a racketeer ing case who has 

been in t imidated and threatened by an accused .   He reports 20 

that  c r ime to you v ia Ms Makeke.   No one does anyth ing .   I t  

is  forwarded to KZN.   Why is  that  so?  

ADV BATOHI :    I  can only g ive you the answer tha t  I  d id .   

That  was what  Advocate  Mzinyath i  thought  ought  to  be done 

in  the c i rcumstances.  
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ADV NGCUKAITOBI SC :    Then the  le t te r  goes fu r ther .   I t  

says:  

“You are requested to d i rect  any fur ther  

correspondence regard ing th is  mat ter  to  

the aforesaid Act ing Di rector .   The contact  

persons at  the said of f ice are Ms Ashiga 

Serturan and Notando Mbis i  and thei r  

contact  deta i ls  are as fo l lows …”  

I t  seems that  your  of f ice is  washing i ts  hands over  th is  

reported cr ime.   Cor rect?  10 

ADV BATOHI :    I  th ink Advocate Mzinyath i  d id what  he  

thought  was appropr ia te and forwarded to  the DPP for  

appropr ia te act ion.  

ADV NGCUKAITOBI SC :    Wel l ,  I  am put t ing the quest ion  

again .   That  your  of f ice washed i t s  hands of  the cr ime that  

was reported by  a wi tness a l legedly commit ted by Major  

General  Booysen in  re lat ion to a mat ter  that  was exc lusive ly 

wi th in the NDPP's  of f ice.  

ADV BATOHI :    I  cannot  agree wi th that  because Advocate  

Mzinyath i  forwarded i t  to  the DPP KZN for  fur ther  act ion.  20 

ADV NGCUKAITOBI SC :    Yes,  but  your  of f ice  i tse l f ,  the  

NDPP's of f ice,  took no act ion  in  the  mat ter .   Hence my 

proposi t ion that  they washed thei r  hands over  a mat ter  where  

they had exclusive jur isd ict ion.  

ADV BATOHI :    That  is  not  correct .   The act ion that  he took 
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was to forward i t  to  the KZN DPP.  

ADV NGCUKAITOBI SC :    And you endorse that  act ion?  

ADV BATOHI :    Wel l ,  i t  should have been brought  to  my 

at tent ion g iven the h igh prof i le  nature of  th is  mat ter .  

ADV NGCUKAITOBI SC :    You are not  answer ing .   You 

endorse the act ion of  not  deal ing  wi th the mat ter  at  the NDPP 

level?  

ADV BATOHI :    As I  sa id,  g iven the  h igh prof i le  nature of  th is  

mat ter  i t  should have been brought  to  my at tent ion .   But  

Advocate Mzinyath i  thought  i t  best  to  forward i t  to  the DPP 10 

KZN.  

ADV NGCUKAITOBI SC :    So you do not  endorse that  act ion?  

ADV BATOHI :    I  endorse i t  to  the  extent  that  he thought  i t  

was appropr ia te.  

ADV NGCUKAITOBI SC :    That  is  what  I  am put t ing to you .   

Was i t  appropr ia te or  not?  

ADV BATOHI :    Wel l ,  I  have answered that .   I  sa id he ought  

to  have brought  i t  to  my at tent ion as wel l .  

ADV NGCUKAITOBI SC :    So i t  was inappropr ia te not  to  br ing 

i t  to  the at tent ion of  the NDPP's of f i ce?  20 

ADV BATOHI :    Perhaps an overs ight  on h is par t ?  

ADV NGCUKAITOBI SC :    Sorry?  

ADV BATOHI :    Perhaps an overs ight  on h is par t?  

ADV NGCUKAITOBI SC :    This i s  what  I  do not  understand .   

You were ta lk ing yesterday about  just ice for  the v ic t i ms  Here  
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is  a  wi tness who says,  I  am report i ng to you,  I  am a whist le -

b lower ,  I  am repor t ing to you that  the person I  am blowing the  

whist le  against  is  in t imidat ing me .   There is  no response to  

that  at  a l l .  

ADV BATOHI :    Just ice for  v ic t ims is  ext remely important  and 

one of  our  st rategic in i t ia t i ves in  the NPA .   I t  takes a h igh  

pr ior i t y  in  terms o f  our  work .   V ict ims are our  customers that  

we serve.   In  th is  case,  as I  sa id,  i t  appears to  have been ,  

g iven the h igh prof i le  nature of  th is  mat ter ,  Advocate  

Mzinyath i  ought  to  have forwarded th is  to  me as wel l ,  as send 10 

i t  to  the KZN DPP .   Why he d id not ,  I  am not  sure,  bu t  he,  as  

I  sa id,  he thought  th is  was appropr ia te act ion to send i t  to  the 

DPP and KZN to deal  wi th  the mat ter  in  the province.  

ADV NGCUKAITOBI SC :    Then,  the  province i tse l f  responds 

to Mr Danikas at  page 521.  

CHAIRPERSON :    The province?  

ADV NGCUKAITOBI SC :    The,  sor ry,  the Di rector  of  Publ ic  

Prosecut ions in  KwaZulu -Nata l .   I  apologise ,  Chai r .   And th is  

is  what  they say .    

“The of f i ce of  the DPP,  KZN is  not  20 

conduct ing any invest igat ion in to the Cato  

Manor  uni t . ”  

Cor rect?  

ADV BATOHI :    Yes,  I  see that .  

ADV NGCUKAITOBI SC :     
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“This of f ice is  only  rev iewing ind iv idua l  

dockets to  determine whether  any person 

is  responsib le for  the death of  the  

deceased in  each docket .   I f  you have any 

evidence of  cr imes commit ted,  you are  

advised to l ia ise  wi th the South Af r ican 

Pol ice Serv ice ,  who wi l l  no  doubt  

invest igate the same. ”  

There are severa l  issues that  ar ise here .   The f i rs t  one is  that  

the cr ime that  was reported agains t  Major  General  Booysen  10 

has again not  been responded to here .   Cor rect?  

ADV BATOHI :    What  the of f ice is  saying is  that  he should  

report  i t  to  the pol ice stat ion ,  who wi l l  invest igate the mat ter .  

ADV NGCUKAITOBI SC :    I  am not  understanding .   This i s  a  

wi tness who has consul ted extensive ly wi th the members of  

the NPA.   I t  is  in  the middle of  wel l ,  i t  is  a l ready been 

wi thdrawn,  but  he  is  protest ing against  the wi thdrawal  and he 

says to you as the NPA I  am being in t imidated ,  here is  the 

evidence.   The NPA says go to a pol ice stat ion .   Is  that  how 

the NPA reacts to  cases of  wi tness in t imidat ion?  20 

ADV BATOHI :    Wel l ,  i t  depends on the c i rcumstances and I  

mean the f i rs t  s tep is  to  report  the mat ter  to  the pol ice so that  

they invest igate i t  and then a dock et  is  opened and we can 

make a decis ion in  the mat ter .   This  was a h igh prof i le  mat ter ,  

no doubt ,  and could have been deal t  wi th  d i f fe rent ly  in  the  
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c i rcumstances.  

ADV NGCUKAITOBI SC :    So,  the conduct  of  the DPP in  

KwaZulu -Nata l  in  a lso washing thei r  hands of  the mat ter  by  

saying that  a wi tness in t imidated l ike th is  must  go  to the 

pol ice stat ion .   Was that  appropr ia te or  not?  

ADV BATOHI :    [Pause]  I  th ink i t  is  in  instances where there  

is  a compla int  o f  any cr ime .   The f i rs t  s tep is  to  go to the 

pol ice stat ion as I  sa id .   So,  I  cannot  say i t  is  inappropr ia te  

but  as I  sa id g iven the h igh prof i le  nature of  th is  mat ter  

perhaps i t  could have been deal t  wi th  d i f ferent ly .  10 

ADV NGCUKAITOBI SC :    Yes.   Now,  as mat ters stand ,  tha t  

issue of  the conduct  of  Major  General  Booysen in  in t imidat ing  

a wi tness threatening to F them up has never been enqui red  

in to by the NPA.   Cor rect?  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    Yes.   Now,  le t  us go back then to 

some addi t ional  points that  are made by Colonel  Danikas .   I f  

you go back to page 515 …  I  am to ld h is  actual  t i t le  was 

Inspector  Danikas .   Now,  in  the las t  paragraph of  page 515 ,  

Inspector  Danikas says :  20 

“ I  would l ike to  point  out  that  I  have 

wi tnessed speci f ic  c r imes being commit ted  

by members of  the Cato Manor  Uni t  and 

General  Booysen h imsel f  dated up to 2008 .   

I  have provided a deta i led statement  and  
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support ing evidence of  such cr imes 

commit ted by the accused . ”    

Now,  th is  i s  not  a  case anymore of  a  wi tness consul t ing wi th  

the pol ice .   He is  te l l ing you d i rec t ly ,  a t  least  accord ing to  

h im because he is  wr i t ing to you ,  that  I  am here,  I  am a 

wi tness,  I  have seen Major  General  Booysen commit t ing 

cr imes,  I  have a lso got  support ing evidence .   And that  is  

brought ,  a t  least  to  the at tent ion of  Advocate Mzinyath i .   And 

that ,  again,  is  not  addressed .   Do you have any comment?  

ADV BATOHI :    I  do not  have any comment  but  c lear ly  he is  10 

referr ing to a wi tness statement  tha t  he had made previously 

wi th regard to the  racketeer ing mat ter .  

ADV NGCUKAITOBI SC :    Yes,  yes,  but  there is  something  

more,  Advocate Batohi .   He is  saying,  in  case there were any 

doubts here I  am .   I  am a wi tness,  I  am avai lab le,  I  would  

assist  the NPA.   In  that  context  no  act ion is  taken because 

we know for  sure that  th is  d id come to the  at tent ion of  

Advocate Mzinyath i .  

ADV BATOHI :    I t  is  d i f f icu l t  for  me to comment  on th is  

because th is  was in  the context  of  the racketeer ing  mat ter  20 

and he had not  s igned h is statement  in  that  mat te r  and …  I  

am not  sure why,  you know,  the mat ter  was deal t  wi th  in  th is  

way but  mmm… I  rea l ly  cannot  comment  on th is  beyond that .  

ADV NGCUKAITOBI SC :    Yes,  wel l  he is  te l l ing you that  he  

has provided a deta i led statement .  
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ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    And we know that  to  be cor rect  

because i f  you go to page 497 to 514 ,  i s  a statement  wr i t ten 

in  Greek and wi th  a stamp of  the 12th of  October 2018,  the  

same bundle .   497 to 514.  

CHAIRPERSON :    497.  

ADV NGCUKAITOBI SC :    Yes,  497 to 514 and then the  

of f ic ia l  Engl ish t ranslat ion of  that  s tatement  is  at  480 r ight  up  

to 496.   A l l  o f  them wi th stamps and sworn by  of f ic ia l  

t ranslators .   There they are .   And we got  th is  f rom Inspector  10 

Danikas h imsel f ,  who was a lso shocked at  l i s tening  to your  

ev idence.  

CHAIRPERSON :    I  beg your pardon,  counsel ,  I  beg your 

pardon.   Wi l l  th is  482 of f ic ia l  t ranslat ion be the same or  

s imi lar  to  what  we f ind at  454?  

ADV NGCUKAITOBI SC :    Yes,  they are .   Madam Chair ,  they 

are… yes,  so  that  was the f i rs t  one .   The substance of  i t  is  

the same.   In  other  words,  the nar rat ion of  the events but  i t  

is  not  word to word .    

CHAIRPERSON :    Thank you.  20 

ADV NGCUKAITOBI SC :    In  fact ,  there are th ree now that  

you are on that  quest ion .   So there is  454 up unt i l  457 and 

then there is  another  s l ight ly  improved vers ion,  458 up unt i l  

472 and then the  s igned vers ion ,  the Greek vers ion  that  is  

s igned is  497 to 514 ,  the sworn t ranslat ion is  480 to 496 .   And 
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that  Greek vers ion is  dated 12 October 2018 and the sworn  

Engl ish t ranslat ion a lso same date 12 October 2018 .   So the 

point  I  am put t ing to you ,  Advocate Batohi ,  by that  t ime  2019,  

you could be under no  i l lus ion there was a s igned statement  

f rom Inspector  Danikas.  

ADV BATOHI :    I  have not  seen th is  statement .   I  know there  

was a Greek statement  that  was s igned .   I  am aware  of  that .   

But  I  have not  seen ,  th is  is  the f i rs t  t ime I  am seeing a  

t ranslat ion that  is  dated 12 October  2018.  

ADV NGCUKAITOBI SC :    Wel l ,  I  understood th is  to  be par t  10 

and parcel  o f  the f i le .   Par t  o f  the problem,  of  course,  is  that  

you never real ly  read anyth ing.  

ADV BATOHI :    That  is  not  a problem.   There was a team that  

was put  together  to  look at  the f i les  in  deta i l .  

ADV NGCUKAITOBI SC :    Wel l ,  I  mean,  i t  enables you,  every 

t ime a quest ion is  put  to  you,  to  s imply say you are seeing i t  

for  the f i rs t  t ime.  

ADV BATOHI :    Th is is  not  even referred to in  my recol lect ion .   

I  need to check .   Is  that  i t  i s  not  referred to in  the  report ,  

e i ther ,  o f  De Kock .  20 

ADV NGCUKAITOBI SC :    That  i s  ac tual ly  a l ie .   I t  is  referred  

to in  the report  o f  De Kock.   What  they c la im,  incorrect ly ,  is  

that  Mr Danikas '  s ignature was super imposed .   But  the  

Engl ish vers ion is  refer red to in  the De Kock report ,  which 

actual ly  p laces a fur ther  quest ion as to whether  I  even read 
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the De Kock,  report  i f  you say th is  statement  is  not  referred  

to there.  

ADV BATOHI :    I  d id ,  I  d id  read i t ,  and I  am also aware that  

there was evidence of  Mr Danikas '  s tatement  being  

super imposed on one of  the documents .   So,  whether  i t  is  th is  

document  that  we have before us that  is  being referred to in  

the statement ,  or  i t  i s  another ,  whether  i t  i s  another  

t ranslat ion ,  th is  is  an of f i c ia l  t ranslat ion.  

ADV NGCUKAITOBI SC :    Yes.    

ADV BATOHI :    And whether  i t  is  th is  one,  or  whether  there  10 

is  another  t ransla t ion that  they are  deferr ing to,  I  th ink that  

needs to be c lar i f ied.  

ADV NGCUKAITOBI SC :    Now,  Advocate Batohi ,  p lease.   

You just  gave evidence that  the chal lenge you have is  tha t  

the Engl ish of f i c ia l  t ranslat ion is  not  refer red to in  the De 

Kock report .   I  showed you,  wel l ,  I  to ld  you that  that  is  fa lse ,  

i t  is  referred  to in  that  report .   You are now changing and 

coming wi th a d i f ferent  vers ion.  

ADV BATOHI :    May I  comment  on that ?  I  am not  coming to  

a d i f fe rent  vers ion,  I  am not  changing at  a l l ,  because the  20 

Engl ish of f ic ia l  vers ion,  th is  one tha t  we have now,  480,  I  am 

not  sure that  they are referr ing to th is .   My recol lect ion  is  that  

there is  ment ion of …  a  statement ,  a  t ranslat ion,  that  is  not  

the of f ic ia l  t ransla t ion,  and there is  a lso,  there is  ev idence of  

h is  s ignature,  Danika 's s ignature,  being super imposed onto  
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one of  the t ranslat ions .   I t  cannot  be th is  of f i c ia l  one,  because 

i t  appears to  be of f ic ia l ,  but  there  is  ev idence that  that  was 

done wi th a t ranslat ion,  and my recol lect ion is  that  is  what  is  

being refer red to in  the De Kock report .   That  is  my 

recol lect ion.  

ADV NGCUKAITOBI SC :    You know,  a l l  r ight ,  le t  us  do th is ,  

maybe i t  wi l l  be s impler ,  because i t  i s  very  d i f f icu l t  

. . . [ in tervenes]  

ADV BATOHI :    Just  look at  the report ,  i t  w i l l  be helpfu l .  

ADV NGCUKAITOBI SC :    …to keep up .   Go to SB3172.  10 

ADV BATOHI :    SB3,  that  i s  my af f idavi t .    

CHAIRPERSON :    SB? 

ADV NGCUKAITOBI SC :    SB3,  the re levant  page is  172 .    

ADV BATOHI :    172.    

ADV NGCUKAITOBI SC :    Yes,  so i f  you look at  SB3172,  at  

paragraph 118,  th is  is  what  i s  s tated in  that  paragraph :  

“Danikas '  s tatement  in  Greek was only  

s igned on 26 October 2016,  months af te r  

the NDPP signed the author isat ion on 13 

February 2016 . ”  20 

But  th is  i s  the crucia l  par t :  

“The Engl ish t ranslat ion was made 

avai lab le to  the prosecut ion on 12 October  

2018. ”  

I f  you then go back to  vo lume 2,  you look at  page 496,  at  the  
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bot tom of  that  page of  the Engl ish of f ic ia l  t ranslat ion,  you see 

the date 20 October 2018 .    

CHAIRPERSON :    F i le?  

ADV NGCUKAITOBI SC :    F i le  2 .  

CHAIRPERSON :    F i le  2.  

ADV NGCUKAITOBI SC :    Yes,  496.  

CHAIRPERSON :    496.  

ADV NGCUKAITOBI SC :    And there  is  a stamp at  the bot tom,  

12 October 2018,  which resonates d i rect ly  wi th  the  

recol lect ion of  the authors of  the De Kock report .   Advocate 10 

Batohi ,  I  am not  going to press th is  anymore .   I  th ink we have 

explored what  we could on the sta tement ,  un less you have 

any points you want  to  add.  

ADV BATOHI :    Wel l ,  I  am just  not  c lear ,  because as you see,  

in  119,  i t  i s ,  you know,  there is  ev idence of ,  you know,  a  

s ignature being super imposed on an Engl ish vers ion .  

ADV NGCUKAITOBI SC :    Yes?  

ADV BATOHI :    So again,  ja ,  th is ,  I  cannot  say anyth ing  more .   

I  am confused about  th is .   I  need to look in to i t ,  so that  I  can 

understand bet ter  what  exact ly  happened here.  20 

ADV NGCUKAITOBI SC :    Yes,  I  thought  that  we were leaving  

i t  on the basis that  you are confused about  i t .   That  is  why I  

sa id I  am leaving th is  top ic,  un less you want  to  comment .  

ADV BATOHI :    No,  I  wi l l  have to look in to th is .  

ADV NGCUKAITOBI SC :    Yes,  a l l  r ight .   Can we then 
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. . . [ in tervenes]  

CHAIRPERSON :    What  does that  mean?  Does i t  mean that  

th is  aspect ,  and many others that  you said you want  to  look 

at  them,  need to be revis i ted?  

ADV BATOHI :    Chai rperson,  i t  might  mean that  I  need to look 

in to th is  and understand what  exact ly  was before the panel  

when they considered th is  mat ter .  

CHAIRPERSON :    Would you l ike us to pause for  f ive minutes,  

so that  we can look at  i t?  

ADV BATOHI :    No,  Chai rperson,  I  th ink I  can deal  wi th  i t  10 

once we adjourn,  and then we can deal  wi th  i t  on Monday,  in  

the in terest  of  t ime.  

CHAIRPERSON :    How long would you requi re to  look at  th is  

aspect?  You need such a long t ime?  

ADV BATOHI :    Yes,  Chai rperson,  I  need to check the report .   

I  need to speak to the panel ,  Advocate Ri ley who is  in  Cape 

Town,  and just  ge t  an understanding of  what  exact ly  was they 

had before them at  the t ime .   I t  m ight  take more than f i ve 

minutes.  

CHAIRPERSON :    And remember,  th is  is  not  the only instance 20 

where you test i f ied that  you need to  look at  th ings .   You might  

remember,  i f  you do not ,  your  team, or  the evidence - leading 

team, wi l l  assist  you wi th regards to those instances that  we 

have been not ing here,  where you test i f ied you need to look 

at  the evidence,  the records,  the documents .   They wi l l  then 
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have to ref lect  on thei r  notes,  or  even on the t ranscr ip t ion,  

because we get  a  t ranscr ip t  every morning .   That  t ranscr ip t  

wi l l  be avai lab le cer ta in ly  by Monday morning .   But  before  

that ,  the team,  Advocate Mohlamonyane and Advocate 

Skosana,  you have to fac i l i ta te that  . . . [ in tervenes]  

ADV SKOSANA SC :    Madam Chair .  

CHAIRPERSON :    I  beg your pardon ,  and assist  us .   Because 

a lo t  o f  ev idence is  le f t  hanging where Advocate Batohi  says 

I  would l ike to  look at  i t .   I  would l ike to  re - look at  i t .   And we 

cannot  p roceed wi thout  af fo rd ing  her  an  opportun i ty  to  do 10 

exact ly  that .   So p lease make a note .   We have made notes 

of  those aspects .   But  i t  is  your  ro le as wel l  to  assist  us as  

we search fo r  the correct  facts .   That  should ass ist  you,  

Advocate Batohi .   We wi l l  a lso defer  th is  aspect  and the 

evidence- leading team wi l l  remind you of  those instances 

where you would l ike to  ref lect .  

ADV BATOHI :    Noted,  Chai rperson .    

CHAIRPERSON :    Thank you,  Advocate Ngcukai tobi .  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chai r .   Look,  

the only issue,  Advocate Batohi ,  we ended up get t ing s ide-20 

t racked,  was to  s imply  say that  your  statement  that  

. . . [ in tervenes]  

ADV SKOSANA SC :    Chai r ,  sor ry ,  I  am sorry to  in te rrupt .   I  

just  wanted  –  i t  looks l i ke Mohlamonyane maybe d id not  

understand,  I  just  wanted to c lear  up when we  . . . [ in tervenes]  
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CHAIRPERSON :    I  thought  you wi l l  say  Advocate  

Mohlamonyane SC.  

ADV SKOSANA SC :    Oh,  Mohlamonyane SC,  yes .   Sorry,  

Madam Chai r .   I  just  wanted  –  we are more than w i l l ing to  

assist  in  the respect  that  the Madam Chair  has ind icated .   I  

just  wanted to c lear  up the issue of  us d iscussing wi th  

Advocate Batohi ,  whi le  she is  under c ross -examinat ion .   We 

might  exper ience d i f f icu l t ies wi th  that  because i t  is  wi th  

regard to i ssues that  she is  being cross -examined about .   So,  

just  that ,  to  seek c la r i ty  in  that  regard.  10 

CHAIRPERSON :    Any object ion,  Advocate Ngcukai tobi ?  

ADV NGCUKAITOBI SC :    Madam Chai r ,  no,  we wi l l  not  

accept  that  Advocate Batohi  should  consul t  on these mat ters  

at  a l l .   I  know that  she says she wants to  consul t  Mr Ri ley .   

We again wi l l  not  accept  that .   She can only do i t  wi th  our  

consent .   I  thought  what  she wanted was to read up on her  

notes,  which would be acceptable ,  but  we wi l l  not  accept  that  

she is  ent i t led to consul t  wi th  people dur ing the  cross -

examinat ion .   I  am sor ry.  

CHAIRPERSON :    Yes,  Advocate  Skosana .   I  thought  my 20 

statement  was very c lear .   A  fo l low-up on Advocate Batohi 's  

answers not  once,  not  twice where she said she needs to look 

in to the mat ters .   And I  was saying to her ,  i t  seems to  me that  

there are many aspects that  a re le f t  hanging .   And I  asked 

her  whether  she would l ike us to rever t  back to those issues 
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and she said she wi l l  need t ime .   What  I  requested you to do 

is  to  f ind those aspects of  her  test imony where she kept  on  

saying,  I  would l i ke to  look in to th is ,  s o that  she can actual ly  

look in to those aspects .    

 I  do not ,  I  d id  not  th ink that  we are ta lk ing about  you 

consul t ing wi th anybody .   A l l  o f  you are tak ing notes as we 

do.   You should  be in  a posi t ion ,  SC,  to  ref lect  on that  

ev idence.   And p lease remember,  a l l  o f  you have a  duty to  

assist  th is  panel .   To br ing to th is  panel 's  at tent ion a l l  mat te rs  

e i ther  for  o r  against .   I t  is  your  responsib i l i ty  as evidence 10 

leaders.    

 So I  implore you wi th due respect  to  assist  and look 

in to those aspects  of  her  test imony where she said she would 

l ike t ime to ref lec t  so that  she can proper ly  ref lect  on those 

mat ters .   You are a team of  th ree,  excluding your  adopted 

chi ld  next  to  you  th is  morning,  to  go th rough the t ranscr ip t  

and assist  advocate Batohi  and us.   We do have notes,  but  I  

wi l l  not  page back and look at  a l l  those instances .   I  suppose 

that  is  c lear .  

ADV SKOSANA SC :    Thank you,  Madam Chai r .   I  th ink I  20 

understand and I  have taken note of  some of  those,  maybe 

not  a l l  o f  them, but  I  have noted the instances where she says 

she would l ike to  look at  the mat ter  and so on .   The only  

d i f f icu l t y  is  that  how do we te l l  her ?  L ike the Madam Chai r  

has said,  i f  we say th is  aspect  on page so and so,  th is  is  the 
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page number or  th is  i s  what  you can look at .   How do we 

actual ly  re late tha t  to  her  when there is  an object ion?  

CHAIRPERSON :    Advocate Skosana,  you are compl icat ing a 

very s imple mat ter .   I f  you pul l  out  those instances,  you can 

even remember,  i t  is  when you  were  asked th is  quest ion and 

then convey that  to  her  through Advocate Hul ley or  Junior ,  i f  

you cannot  ta lk  to  her .   But  what  i s  important  o r  even the lady 

next  to  her ,  because we seek to assist  and once we have 

ident i f ied those aspects accord ing to your notes ,  SC,  you can 

even br ing i t  to  the at tent ion of  the jun ior  counsel  behind you 10 

to communicate those pages or  those aspects ,  because the  

idea is  to  assist  the wi tness to  capture those instances so 

that  she can ref lect  upon them and answer on Monday .   I  do 

not  want  us to  leave th ings hanging here and then when you 

go to the t ranscr ip t  to  wr i te  the report ,  we f ind that  we have 

fa i led in  our  duty to  af ford her  an opportuni ty  to  address those 

mat ters.  

ADV SKOSANA SC :    We wi l l  do our  best  Madam Chair .  

CHAIRPERSON :    My s is ter ,  would you l ike to  make a 

suggest ion?  20 

MS RAMAGAGA :    Maybe to make th ings easy,  because  the 

quest ion of  which  i tems are st i l l  ou tstanding,  i t  is  something  

publ ic ,  a l l  o f  us here have been making notes,  and to  obviate  

the,  you know,  the potent ia l  o f  quest ions around how you 

communicate,  the  a l ternat ive would be to draw those,  you 
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draw the l i s t ,  the document ,  that  s tates as to which mat ters 

she has to rever t  to .   That  reminds her ,  she a lso knows,  but  

just  a  reminder,  in  case one or  two of  those th ings have 

s l ipped up,  and send that  to  the  Secretar ia t ,  so that  the 

Secretar ia t  can send that  to  everyone,  rather  than her  having  

contact  wi th  you,  ev idence leaders or  even the NPA.  

CHAIRPERSON :    Wel l ,  senior  counsel ,  you know exact ly  

what  you are supposed to do .   I  need not  guide you on such 

a basic th ing .   I  th ink we should proceed.  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .  10 

ADV BALOYI -MERE SC :    Chai r ,  before we proceed,  I  may 

have misunderstood the wi tness,  but  amongst  the th ings that  

she said she wanted to do,  she said she wants to  go and 

check,  reconsider  De Kock’s memorandum, and consul t  wi th  

Ri ley.   Did I  hear  you correct ly?  

ADV BATOHI :    I  d id  say that ,  yes.  

ADV BALOYI -MERE SC :    And th ink i t  would be,  I  do not  th ink 

that  is  the correc t  procedure to do ,  to  fo l low when you are  

under c ross-examinat ion .   So,  what  has a l ready been 

suggested by my s is ters i s  what  you should do .   You should  20 

get  the documents,  read through them, and fo rm your own 

opin ion.  

ADV BATOHI :    Yes,  no,  that  was made c lear  f rom Advocate  

Ngcukai tobi  as wel l ,  so I  d id  not  in tend to speak to her  af ter  

that .    
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ADV BALOYI -MERE SC :    Okay,  thank you.  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chai r .   

Advocate Batohi ,  the reason we ended up on th is  detour  i s  

actual ly  s t ra ight forward .   Paragraph 118 of  the De Kock 

report  makes i t  c lear  that  they d id have the of f ic ia l  Engl ish  

t ranslat ion dated the 12th of  October  2018.   Is  that  cor rect?  

ADV BATOHI :    I  thought  th is  was my af f idavi t ,  but  SB3. . .   

Yes,  SB3 is  the De Kock report .   So my apologies fo r  that .  

ADV NGCUKAITOBI SC :    I  am saying paragraph 118 of  that  

report . . .  10 

ADV BATOHI :    Yes,  sorry,  I  am just  going to. . .  

ADV NGCUKAITOBI SC :    I t  is  c lear  that  the  Engl ish 

t ranslat ion was g iven to the prosecutors on the  12th of  

October  2018.  

ADV BATOHI :    Yes,  was g iven to the. . .   I t  does not  say that  

they had the Engl ish t ranslat ion .   I f  I  could just  get  back to. . .   

What  paragraph is  that ,  118?  I f  you wi l l  bear  wi th me,  what  

page is  that?  

ADV NGCUKAITOBI SC :    SB3172.  

ADV BATOHI :    172.   Yes.   I t  says the Engl ish t ranslat ion 20 

was made avai lab le to  the  prosecut ion on 12th of  October  

2018.  

ADV NGCUKAITOBI SC :    Yes.  

ADV BATOHI :    So they say that  the team, the prosecut ion 

team got  i t .  
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ADV NGCUKAITOBI SC :    Yes.  

ADV BATOHI :    Whether  they had i t  themselves,  I  do not  

know.  

ADV NGCUKAITOBI SC :    No.  

ADV BATOHI :    And then they go on to say at  119. . .  

ADV NGCUKAITOBI SC :    Who has asked you about  119?  

ADV BATOHI :    I  am just  t ry ing to get  the context  r ight . . .  

ADV NGCUKAITOBI SC :    A l l  r ight .  

ADV BATOHI :    . . . in  order  to  answer your quest ion proper ly .  

ADV NGCUKAITOBI SC :    Wel l ,  my quest ion is  s imple .   10 

Paragraph 118 says that  the Engl ish  t ranslat ion  was made 

avai lab le to  the prosecut ion on 12th October  2018.   That  is  

my quest ion.  

ADV BATOHI :    That  i s  what  i t  says .   That  is  correct .  

ADV NGCUKAITOBI SC :    Yes.   Now,  your statement  ear l ie r  

that  th is  of f i c ia l  t ranslat ion was not  referenced in  the De Kock  

report  is  a fa lse s tatement .   That  is  a l l  I  am saying.  

ADV BATOHI :    I t  is  not  a fa lse sta tement .  

ADV NGCUKAITOBI SC :    Yes.  

ADV BATOHI :    Because as I  t r ied to expla in,  i f  you look at  20 

paragraph 119,  accord ing to Maema,  he is  s t i l l  in  possession  

of  the or ig inal  s ta tements and none were f i led in  the docket .   

So that  means i t  appears that  they d id not  have i t ,  the De 

Kock team.  None of  the statements was made avai lab le to  

the defence.   He a lso  stated in  an emai l  dated 24th  Apr i l  2019 
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that  the s ignature of  Danikas on the Greek vers ion of  h is  

statement  was jus t  super imposed on the Engl ish vers ion .    

 That  is  what  Maema said .   And,  therefore,  they 

concluded Danikas never s igned the  Engl ish t ranslat ion as he 

pointed out  a number of  mistakes .   So I  am st i l l  –  i t  is  not  

fa lse.   I  am st i l l  confused about  th is  because we have what  

appears to  be a s igned of f i c ia l  vers ion dated 12th October  

2018,  but  we a lso  have,  at  paragraph 119,  the panel  saying 

that  Maema had ind icated that  the Engl ish t ranslat ion had not  

been s igned by Danikas .   So that  is  my confusion because i t  10 

appears that  i t  was s igned.  

CHAIRPERSON :    The panel ,  a re you refer r ing to Maema's  

team? 

ADV BATOHI :    No,  the De Kock panel ,  Chai rperson.  

CHAIRPERSON :    Okay,  Advocate  de Kock ’ s  team.  

ADV BATOHI :    That  i s  cor rect ,  the 2019 panel .   So that  i s  

where my confusion comes up,  when you read 118 and 119 .   

And that  is  why I  thought  I  would speak to Advocate Ri ley,  

but  I  wi l l  not  speak to her  now .    

ADV NGCUKAITOBI SC :    Look,  . . . [ in tervenes]  20 

ADV BATOHI :    But  I  wi l l  have to consider  how I  can. . .   I  do  

not  know that  I  wi l l  be able to  say anyth ing more on th is  i f  I  

do not  speak to Advocate Ri ley .   Maybe she needs to expla in  

that .  

ADV NGCUKAITOBI SC :    Advocate  Batohi ,  your  confusion is  
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an at tempt  to  evade my quest ion .   My quest ion is  s imple .   You 

stated to th is  panel  that  the Engl ish t ranslat ion  is  not  

referenced,  i t  is  not  referred to .   That  i s  why we d id the  

exerc ise of  going  to paragraph 118 and we found that  i t  is  

referenced.   That  is  what  I  am saying is  fa lse.  

ADV BATOHI :    As I  expla ined previously,  i t  is  not  fa lse .   I  

had… I  had not . . .   My confusion is  that  I  was not  sure that  

they were referr ing to th is  par t icu la r  s igned document ,  

because my understanding is  that  the Engl ish t ranslat ion had 

not  been s igned .   So that  is  why when I  saw a  s igned 10 

document  –  you are r ight ,  the date is  the same .   But  my 

understanding f rom 119 is  that  there was no s igned 

document ,  but  that  h is  s ignature had been super imposed on 

an Engl ish vers ion .   And that  i s  where my confusion came up .   

So there is  noth ing fa lse about  i t .  

ADV NGCUKAITOBI SC :    Even on that  confusion,  i t  is  c lear  

that  the statement  is  referred to in  the report .  

ADV BATOHI :    The statement… wel l ,  you are r ight .   The 

statement  i s  referred to in  the report .   But  I  was confused 

about  i t .  20 

ADV NGCUKAITOBI SC :    Wel l ,  we wi l l  ask the panel  to  draw 

i ts  own conclusions about  whether  your  confusion,  a l leged 

confusion,  is  an invent ion to avoid  an obvious fact ,  that  you 

mis led the panel .  

ADV BATOHI :    I t  is  not  mis leading .   I f  you read paragraph 
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119,  I  am t ry ing  to expla in why I  d id  not  th ink that  i t  was th is  

s igned document  at  480 that  was being referred to in  118 .    

ADV NGCUKAITOBI SC :    Yes.   I f  we then return  

. . . [ in tervenes]  

ADV BALOYI -MERE SC :    Before  you move of f  th is  one,  

Advocate Batohi ,  just  for  c la r i ty  o f  my mind,  you say when 

you read paragraph 118 or  maybe le t  me preface th is  by  

saying you,  on  severa l  occasions,  you ment ioned that  you 

re l ied on De Kock 's memoranda.  

ADV BATOHI :    That  i s  cor rect .  10 

ADV BALOYI -MERE SC :    Now,  you say paragraph 118 .   

When you read paragraph 118 and then moved to 119,  you 

became confused .   Is  the confusion coming up today or  back 

then when you read the De Kock memo?  

ADV BATOHI :    No,  i t  is  only coming up today because I  am 

seeing th is  document  that  has been presented.  

ADV BALOYI -MERE SC :    Okay,  thank you.  

ADV NGCUKAITOBI SC :    Yes.   Now,  i f  I  can then cont inue 

wi th page 515 at  the bot tom of  that  page,  515 of  f i le  2,  a t  the 

bot tom of  that  page where Mr Danikas says:  20 

“ I t  appears that  they are untouchable ,  

pro jected v ia the media as heroes and 

v ic t ims whi le  I  have suf fered targeted 

media at tack orchest rated by the accused .   

None of  the fabr icated a l legat ions against  
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me have ever  been proven,  nei ther  any 

evidence ever  being produced .   On the  

cont rary,  I  can provide proof  and sol id  

ev idence that  Booysen has l ied on mul t ip le  

occasions under oath regard ing the Cato  

Manor  case and mysel f .   There are  

repeated cr imina l  pat te rns estab l ished ,  

such as the ones I  have wi tnessed and 

reported wi th in my statement  previously .   I  

have wi tnessed tor tu re wi th in the Cato  10 

Manor  of f ice of  a  suspect .   Such reports o f  

tor tu r ing suspects by Cato Manor  of f ices  

have been reported previously by the  

media as wel l .   I  have submit ted a v ideo of  

such inc ident  and such s imi la r i t ies as  

ment ioned below on another  case. ”    

And then there he then encloses the to r ture v ideo .   Madam 

Chai r ,  can we p lay that  v ideo because we asked Mr Danikas 

for  i t .   He gave i t  to  us.  

CHAIRPERSON :    Yes,  thank you .   So,  have you made 20 

ar rangements?  

ADV NGCUKAITOBI SC :    Yes,  that  is  why we have asked 

the jun ior  to  come here .   And what  you wi l l  see,  accord ing to  

Mr Danikas,  a re four  men surrounding a man .   I t  is  a  b i t  

graphic,  so I  beg for  forg iveness .   But  i t  is  the v ideo that  he  
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gave to advocate Batohi 's  of f i ce,  so  she wi l l  not  be surpr ised 

to see i t .  

ADV BATOHI :    I  have ind icated I  d id  not  get  th is  emai l .   So 

I  wi l l  look at  i t  now.  

ADV NGCUKAITOBI SC :    Just  s top there .   Yes,  s top there .   

Yes,  s top there .   Now,  accord ing to  that  v ideo,  the four  men 

surrounding the person that  is  s i t t ing on the chai r  were a l l  

members of  the Cato Manor  Uni t .   That  wi l l  be the test imony 

of  Inspector  Danikas that  wi l l  be cal led to th is  enqui ry.  

CHAIRPERSON :    Is  th is  the best  depict ion that  you have ?  10 

Because I  do not  see four  men there.  

ADV NGCUKAITOBI SC :    Yes,  wel l ,  there are one,  two,  

three,  four .   They are standing .   And then there is  a man 

s i t t ing down who is  naked.  

CHAIRPERSON :    Is  i t  possib le to  min imise i t  to  see the four  

men? 

ADV NGCUKAITOBI SC :    I  am not  sure about  h is  techno 

sk i l ls .   I  know he has got  many other  sk i l ls .  

CHAIRPERSON :    Is  i t  possib le to  min imise and just  look at  

the p ictures of  the four  men there ?   20 

ADV NGCUKAITOBI SC :    But  us ing the mouse .   Yes,  a l l  

r ight .   Thank you.   Wi l l  you do that ,  p lease ?   

CHAIRPERSON :    P lease point  to  the f i rs t  man.  

ADV BALOYI -MERE SC :     Maybe he can g ive a descr ip t ion.  

ADV NGCUKAITOBI SC :    Yes.   So,  the gent leman that  i s  
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wear ing,  I  th ink i t  is  a  green shi r t  and that  appears to  be 

denim jeans is  one of  the men f rom Cato Manor .   Then there  

is  another  gent leman wi th a l ight  co loured shi r t  who is  

s tanding behind the suspect .   A lso is  f rom Cato Manor .   Then 

there are two men wi th b lack shi r t s  that  you wi l l  see on the  

le f t -hand s ide of  the suspect .   Those are a lso f rom Cato 

Manor .   Now,  s i t t ing on the chai r  is  a suspect  who has been 

undressed and they have put  a p last ic  bag in  h is  head .   The 

p last ic  bag is  b lue in  co lour  and the man is  naked.  

CHAIRPERSON :    Yes,  counsel ,  I  see then ,  but  do we know 10 

whether  they are f rom Cato Manor  or  are you going to deal  

wi th  that?  

ADV NGCUKAITOBI SC :    Yes.   The wi tness who took the  

v ideo is  Inspector  Danikas.    

CHAIRPERSON :    Yes.  

ADV NGCUKAITOBI SC :    He wi l l  test i f y  that  those are Cato  

Manor  tor ture v ideos that  he took h imsel f .  

CHAIRPERSON :    May we p lease go back to that  par t  o f  the  

statement  that  refers us to th is  v ideo?  

ADV NGCUKAITOBI SC :    Page 516.  20 

CHAIRPERSON :    Page 516.   Yes,  thank you.  

ADV NGCUKAITOBI SC :    And then he says :  

“There are repeated cr iminal  pat te rns  

establ ished,  such as the ones I  have 

wi tnessed and reported wi th in my 
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s tatement  previously .   I  have wi tnessed 

tor tu re wi th in the  Cato Manor  of f ice of  a  

suspect .   Such reports of  to r tur ing  

suspects by Cato Manor  of f i cers have been 

reported previously by the media as wel l .   I  

have submit ted a  v ideo of  such inc ident  

and such s imi la r i t ies are ment ioned below 

on another  case . ”  

And that  is  the v ideo that  is  referenced there that  he gave us 

in  consul ta t ion .   And he wi l l  conf i rm that  he took that  v ideo 10 

h imsel f .   Let  us cont inue ,  p lay i t  to  the end.   Yes,  thank you .   

Advocate Batohi ,  have you ever  seen th is  v ideo before?  

ADV BATOHI :    No,  I  have not .  

ADV NGCUKAITOBI SC :    The d i f f icu l t y  wi th  tha t  is  that  

yesterday we looked at  the in teract ions between you and 

Advocate Epste in  SC,  where,  i f  you go back to f i le  3,  so i f  

you go back to  page to f i le  3 ,  page 257,  you wi l l  see that  that  

is  par t  o f  that  memorandum that  Advocate Epste in d id for  you 

and gave i t  to  you in  preparat ion for  the meet ing of  the 6th of  

March.   And i f  you go to page 256 of  f i le  3 .   Sor ry,  257.  20 

CHAIRPERSON :    Yes,  the memorandum, is  that  257?  

ADV NGCUKAITOBI SC :    The memo star ts  at  254 ,  Madam 

Chai r .   The memo star ts  at  254 .  

CHAIRPERSON :    And the  page? 

ADV NGCUKAITOBI SC :    257.  
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CHAIRPERSON :    257.   Yes.  

ADV NGCUKAITOBI SC :    And at  paragraph 3,  your  

advocates a l ready to ld you about  the existence o f  these 

tor tu re v ideos .   I t  says:  

“Danikas supplemented h is statement  and 

handed Maema addi t ional  photographs and 

v ideo c l ips on f lash d iscs. ”  

Do you see that?  

ADV BATOHI :    I  do see that .  

ADV NGCUKAITOBI SC :    And then when you had the meet ing  10 

wi th…  I t  is  f i le  3 ,  257,  Madam Chai r .    

CHAIRPERSON :    Yes,  thank you.  

ADV NGCUKAITOBI SC :    Paragraph 4 .  

CHAIRPERSON :    Yes,  thank you.  

ADV NGCUKAITOBI SC :    Now,  i f  you are at  257 ,  paragraph 

4 says:  

“Danikas supplemented h is statement  and 

handed Maema addi t ional  photographs and 

v ideo c l ips on f lash d iscs. ”    

So what  I  am put t ing to the wi tness is  that  she knew as ear ly  20 

as  the 6th of  March 2019 that  there were v ideo c l ips which  

were submit ted as evidence in  th is  case .   And when you go 

to the actual  meet ing of  the 6th of  March ,  which star ts  in  the  

same f i le  at  page 335 ,  and spec i f ica l l y  at  page 338 ,  Mr 

Epste in stated there on l ine 5 …  
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ADV BATOHI :    Sor ry just  a  moment .   Is  that  in  a d i f ferent  

f i le ,  338? 

ADV NGCUKAITOBI SC :    No 338 o f  f i le  3 .  

ADV BATOHI :    Oh,  just  a  second.   Ja.  

ADV NGCUKAITOBI SC :    And the f i f th  l ine where i t  says :  

“Shaun is  g iven presentat ion ,  Johan 

Booysen,  i tem 27,  gets Danikas ’  

supplemented sta tement  and looks at  what  

is  on the f lash dr ive and then issues. ”    

So not  only were you to ld in  the memorandum , you were a lso  10 

to ld verbal ly  in  the meet ing about  the existence o f  these 

v ideos.   And then the wi tness h imsel f  t r ied to  br ing them to  

your at tent ion in  th is  le t te r  at  page 515 .   Do you have any 

explanat ion?  

ADV BATOHI :    I  wi l l  cer ta in ly  comment  on that .   F i rs t ly ,  wi th  

regard to what  i s  sa id in  Advocate Epste in 's  memo wi th  

regard to the existence of  cer ta in types of  ev idence ,  a f ter  th is  

meet ing I  had made a decis ion to get  a panel  to  look in to a l l  

o f  the evidence and g ive me an op in ion ,  so there is  noth ing  

untoward about  me not  seeing those v ideos ,  because a panel  20 

was looking in to a l l  o f  the  evidence .   That  is  the f i rs t  par t  o f  

i t  and the second par t  o f  i t ,  as I  ind icated ,  I  cannot  recal l  

receiv ing that  emai l  wi th  the v ideo l inks to i t ,  so there is  

noth ing untoward  about  the fact  that  I  would not  have seen 

th is  v ideo or  that  I  see today fo r  the f i rs t  t ime .  
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ADV NGCUKAITOBI SC :    Yes.   What  I  do not  unders tand is  

that  there have been at  least ,  wel l  th is  is  probably the four th  

at tempt  because even i f  you look at  the or ig inal  unsigned 

statement  of  Mr Danikas,  i t  re ferences these v ideos .   I f  you 

go to page 474 of  f i le  2 .    

ADV BATOHI :    470? 

ADV NGCUKAITOBI SC :    I t  s tar ts  at  474.  

ADV BATOHI :    Yes.  

ADV NGCUKAITOBI SC :    But  the reference to the v ideo 

c l ipp ings is  at  473,  in  the f i rs t  paragraph towards the end 10 

there,  so i f  you look at  the last  l ine :  

“ In  2008,  af te r  I  le f t  South Af r ica,  I  p laced 

c l ipp ings of  the record ings on YouTube ,  

CAS number 297 /02/04. ”  

Right  at  the end of  the f i rs t  paragraph ,  so that  was the  

or ig inal ,  the f i rs t  t ime th is  was refer red to .   I  have a l ready 

gone through the two occasions where Mr Epste in refers to  i t  

but  i f  ever  there was doubt ,  your  a f f idavi t  a t  page 63 …  

ADV NGCUKAITOBI SC :    I  do not  know where I  lost  you,  

Madam Chair .  20 

CHAIRPERSON :    The re levant  page and the paragraph that  

you referred to.  

ADV NGCUKAITOBI SC :    I t  was volume 2,  sorry,  f i le  2,  page 

476.  

CHAIRPERSON :    476.  
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ADV NGCUKAITOBI SC :    Yes,  the f i rs t  paragraph,  the 

second last  l ine,  which star ts  wi th in  2008.  

CHAIRPERSON :    Okay,  thank you.  

ADV NGCUKAITOBI SC :    Yes,  thank you.   Then I  had moved 

f rom that  to  say even the wi tness 's own af f idavi t  shows 

fami l ia r i ty  wi th  the fact  o f  th is  ev idence exist ing.   And I  was 

br ing ing the wi tness 's at tent ion to  page 63 of  her  af f idavi t  

where she quotes Advocate J iba.  

ADV BATOHI :    Where exact ly  is  that?  

ADV NGCUKAITOBI SC :    I t  is  page 63 of  your  af f idavi t  and 10 

you have quoted paragraph 17 of  Advocate J iba 's a f f idavi t .   

Where the sentence says :  

“Addi t ional ly ,  Mr  Danikas has revealed 

some of  the in format ion that  he has 

provided to the respondents and to the  

press and even posted v ideo footage 

thereof  on YouTube. ”  

ADV BATOHI :    I f  I  may comment  on that .  

ADV NGCUKAITOBI SC :    So what  I  am put t ing to you is  that  

i t  cannot  be the case that  i t  is  only  today that  you are aware 20 

of  the existence of  the v ideo footage that  supports Mr  

Danikas '  vers ion.  

ADV BATOHI :    [Pause]  My unders tanding is  that  what  I  sa id 

is  that  I  had not  v iewed th is  v ideo.   I f  I  am not  mistaken,  and 

I  do,  and the De Kock report  a lso  refers to  th is  v ideo and 
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them having looked at  i t  a t  the t ime.   I  need to look at  i t  to 

conf i rm that ,  but  that  seems to be my recol lect ion.   But  what  

I  sa id is ,  I  had not  seen th is  v ideo before today.   Chai rperson,  

I  can quick ly go  through th is  report  and t ry  to  f ind i t .   

Otherwise,  i t  wi l l  be another  mat ter  that  I  can just  point  out  

on Monday,  in  the  in terest  of  t ime.  

ADV NGCUKAITOBI SC :    The prob lem,  Advocate Batohi ,  is  

that  my quest ion is  s imple.   The fact  o f  the existence of  the  

v ideo footage was known to you for  a long,  long t ime.   I t  

cannot  be correct  that  i t  i s  only known to you today.   That  i s  10 

the only point  I  am put t ing to you.  

ADV BATOHI :    No,  that  is  correc t .   Today I  v iew i t  for  the 

f i rs t  t ime.  

ADV NGCUKAITOBI SC :    Yes,  but  the fact  o f  i ts  ex istence 

has been to your knowledge for  a long t ime.   

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    Yes.   Now,  Inspector  Danikas 

cont inues at  516,  and he says :  

“ I  have wi tnessed human r ights v io lat ions ,  

inhumane and cruel  t reatment  20 

. . . [ in tervenes] ”  

ADV BATOHI :    Sor ry,  where are we now?  

ADV NGCUKAITOBI SC :    Page 516 of  f i le  2.   Now,  at  page 

516 of  f i le  2,  Mr Danikas cont inues wi th another  v ideo.   He 

says:  
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“ I  have wi tnessed human r ights v io lat ions ,  

inhumane and cruel  t reatment  o f  dy ing  

suspects,  as wel l  as  cr ime scene tamper ing  

in  the presence and under the  d i rect  

command of  General  Booysen.   A v ideo 

was submit ted as evidence in  support  o f  my 

c la im.   I  have wi tnessed body tamper ing on 

a cr ime scene,  as wel l  as the removal  of  

po l i ce spent  car t r idges on a cr ime scene 

under the d i rect  inst ruct ions of  General  10 

Booysen. ”    

Now,  we asked Mr Danikas for  the  v ideo that  i s  referenced 

here,  and he gave i t  to  us,  and I  would l i ke the at torney to 

p lay i t .   So,  Madam Chai r ,  before ,  to  know what  we are  

watching,  accord ing to Mr Danikas ,  th is  was a scene where  

an a l leged suspect  had just  been shot ,  and i t  was before he 

d ied.   And the two people you wi l l  see is  Mr Booysen h imsel f ,  

and another  person cal led Ms Sonikus,  who was a pol ice 

of f icer .   [V ideo footage v iewed]    

 The person whose feet  are k ick ing  in  the a i r  i s  the  20 

a l leged suspect  who had just  been shot .   I t  cont inues,  go to  

the next  one.   No,  i t  cont inues,  Madam Chai r .   [V ideo footage 

v iewed]   What  the wi tness wi l l  tes t i fy  and say is  that  before  

that  a l leged suspect  could d ie,  he repeatedly asked General  

Booysen to ca l l  for  medical  assistance.   General  Booysen  
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re fused.   [V ideo footage v iewed]    

 That  gent leman,  Madam Chair ,  wi th  the b lack shi r t  

and whi te pants is  General  Booysen .   [V ideo footage v iewed]  

So af te r  the death of  the suspect ,  on ly then d id General  

Booysen cal l  for  the ambulance.   Now,  th is  narrat ive,  Madam 

Chai r ,  is  a l l  conta ined  . . . [ in tervenes]  

ADV BALOYI -MERE SC :    Before you move on,  there was a  

female voice,  who is  that  female?  

ADV NGCUKAITOBI SC :    I  am going to te l l  you now,  i f  you 

go to page 491 of  f i le  2,  the whole narrat ive is  here,  in  10 

paragraph 24.    

“ In  Apr i l  2007,  Major  General  Booysen and 

Adele Sonikus v is i ted me in  my house af te r  

he had received a phone cal l  f rom one o f  

the members of  h is  uni t  who had a reported  

shoot ing inc ident  in  Malvern.   Adele  

Sonikus was a  pol ice of f i cer  of  the  

Provincia l  Organ ised Cr ime Uni t  and a  

secretary.   Dur ing  the day of  that  inc ident ,  

she and Major  General  Booysen v is i ted my 20 

home.   They had a love af fa i r .   We went  to  

the cr ime scene ,  where I  saw severa l  

members of  the Cato Manor  Uni t .    

I  found two Af r ican men ly ing in  the  garage 

of  the house.   One was shot  and k i l led in  
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the car  and the o ther  was in ju red and st i l l  

a l ive,  but  was in  great  pain and b leeding 

heavi ly .   Major  General  Booysen said to  me 

that  they would ca l l  the ambulance and the  

Independent  Compla ints Di rectorate only i f  

the second suspect  d ied.   So everyone 

wai ted around fo r  the second suspect  to  

succumb to h is  wounds.    

I  was able  to  use a v ideo camera to  record  

the cr ime scene in  the presence o f  Major  10 

General  Booysen and the rest  of  the  

of f icers involved in  the shootout .   I  was 

a lways a l lowed to  record cr ime scenes fo r  

the uni t  and la ter  i t  became c lear  that  th i s  

is  how journal is ts  were br ibed,  by g iv ing  

them my own photos as exclusive  

publ icat ions in  exchange for  fav ourable  

stor ies.    

But  I  came to the conclusion that  they 

wanted the f i lms for  the i r  own pr ivate  20 

col lect ion as we l l .   That  day,  when I  

rea l ised that  the robber would  d ie,  I  

focused my camera on h im ,  so I  wou ld la ter  

have a record ing  on how the uni t  le f t  a  

suspect  to  d ie.   Later  in  2009,  I  posted th i s  
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v ideo on YouTube.   I  was a lso inst ructed 

by  Moster t  and Ol iv ie r  to  co l lect  f rom the 

f loor  a number  of  spent  large cal ib re  

car t r idge casings.    

A f ter  I  put  them in my pocket ,  I  handed 

them over to  Moste r t  and Ol i v ier  as they 

requested me to  do.   Fi le :  Suspect  –  

Malvern man d ies . ”  

That  is  the f i le  we have just  watched.    

“When I  to ld  Major  General  Booysen that  10 

th is  was wrong,  he became aggressive  

towards me and to ld me that  i t  was not  Cato  

Manor ’s  duty to  provide medical  care to the  

cr iminals. ”   

Paragraph 25.    

“The suspect  d ied af ter  a few minutes.   I  

requested Major  General  Booysen  to ca l l  

an ambulance three t imes before the  

suspect  d ied.   This can be heard  in  the  

v ideo.   Later  I  was in formed by Major  20 

General  Booysen  that  the dr iver  of  the  

pol ice car  wi th which the robbers escaped 

was a pol ice in formant  and had g iven 

in format ion at  Cato Manor ’s  of f i ce  for  the  

p lanned burg lary and that  he had le f t  a f te r  
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he had dropped of f  the suspects  at  the  

house that  they in tended to break in .   The 

suspects then were shot  and k i l led  by the  

uni t . ”  

The point  real ly  i s  th is ,  Advocate Batohi ,  we have not  just  

unsigned statements,  we have the or ig inal  v ideo footage 

record ing the act iv i t ies l ive by one of  the men who was 

involved in  the execut ion of  suspects.   And you never watch  

i t ,  and yet  you c la im that  there was no evidence.  

ADV BATOHI :    I  sa id there was no evidence to support  10 

racketeer ing charges.   I  have to emphasise that .   And as I  

sa id,  i f  I  am not  mistaken,  the De Kock team do refer  to  the  

v ideos that  Danikas refers to  in  h is  statement ,  and I  need to  

look at  the statement  or  the repor t ,  as I  sa id,  to  come back 

to that .   So again ,  there was noth ing at  a l l  untoward about  a  

Nat ional  Di rector  not  looking at  a l l  o f  the evidence when you 

appoint  an  exper ienced team to look at  i t .   And I  a lso  want  to  

make the point  that ,  you know,  I  am not  saying that  General  

Booysen is  an angel .   The fact  remains that  when we charge 

people,  we must  make sure that  we meet  the standard of  p roof  20 

requi red fo r  those par t icu la r  charges.  

ADV NGCUKAITOBI SC :    I  mean,  I  am f ind ing that  very  

d i f f icu l t  to  understand.   Suspects,  i f  they are suspects,  should  

not  be k i l led by the pol ice.   Do you accept  that?   They should  

be ar rested.  

Sabelo Myeni
Highlight
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ADV BATOHI :    I  agree.   Complete ly.  

ADV NGCUKAITOBI SC :    Now,  the except ional  instances 

where  shoot ing may be just i f ied is  where there is  a d i rect  

threat  to  the l i fe  o f  the pol iceman,  cor rect?  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    We have just  wi tnessed a suspect  

who poses no threat  to  anyone because he has been shot .   

And we have a wi tness who says,  I  to ld  them to  ca l l  an  

ambulance,  they refused.   And then they said we must  wai t  

unt i l  the wi tness d ies because i t  i s  not  our  job  to provide  10 

medical  care.   Is  that  acceptable accord ing to you?  

ADV BATOHI :    No,  i t  is  not .   Not  a t  a l l .  

ADV NGCUKAITOBI SC :    Yes.   Madam Chair ,  I  want  to  thank 

my at torney and re lease h im and to  not i f y  the panel  that  the 

t ime is  one o 'c lock.  

CHAIRPERSON :    Yes,  indeed.   Indeed ,  i t  is  the lunch hour.   

We wi l l  take an adjournment  unt i l  Monday,  n ine o 'c lock.   And 

Advocate Batohi ,  remember ,  you are st i l l  under oath,  no 

d iscussions wi th anybody about  th is  mat ter .  

ADV BATOHI :    Understood,  Chai rperson.  20 

CHAIRPERSON :    We adjourn and p lease remember to  

ident i fy  those aspects in  the respect  of  which Advocate  

Batohi  needs to  ref lect ,  so tha t  she can f ina l i se her  

test imony,  at  least  in  regard to those aspects when we 

reconvene on Monday.  
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ADV BATOHI :    Noted,  Chai rperson.  

CHAIRPERSON :    We wi l l  ad journ.   Thank you  

ENQUIRY ADJOURNS UNTIL 15 DECEMBER 2025  

-  -  -  -  -  -  -  -  -  -  -  -  -  -  
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