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PROCEEDINGS ON 12 DECEMBER 2025 

CHAIRPERSON :    Good morning,  everyone .   Good morning,  

Advocate Batohi .    

ADV BATOHI :    Good morning,  Judge .   Good morning to the  

Panel .   Good morning to Advocate Chauke and h is team .   

Good morning  to the Evidence Leaders,  who I  have a lso not  

seen th is  morning ,  and my counsel  as wel l .  

CHAIRPERSON :    Good morning,  Nthate  Chauke.   Let  me 

p lace on record the fo l lowing,  that  the evidence leading team 

f i led an in ter locutory appl icat ion  to amend the terms of  10 

reference.   The appl icat ion was f i led of  record yesterday,  

Wednesday,  the 10 t h  o f  December 2025,  at  09:37.   Advocate  

Chauke 's team has not  had an opportuni ty  to  f i le  an 

answer ing af f idavi t .   As we d iscussed in  chambers,  the 

par t ies have agreed that  Advocate Chauke 's team wi l l  f i le  an  

answer ing af f idav i t  tomorrow,  Fr iday the 12 t h  o f  December  

2025,  and that  the evidence lead ing team, i f  they are so  

minded to do so,  wi l l  f i le  the reply ing af f idavi t  on Saturday,  

the 13 t h  o f  December 2025 .   The Panel  wi l l  consider  the  

in ter locutory appl icat ion and make a decis ion in  the  course 20 

of  next  week.   We so order .  

ADV MOHLAMONYANE SC :    As you p lease.    

CHAIRPERSON :    Advocate Ngcukai tobi ,  we paused when 

you were c ross-examin ing.   Advocate Batohi ,  le t  me remind 

you,  madam, that  you are st i l l  under oath.  
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ADV BATOHI :    Noted,  Chai rperson .    

CHAIRPERSON :    You may proceed,  Advocate Ngcukai tobi .    

SHAMILA BATOHI :    (s t i l l  under oa th)  

CROSS-EXAMINATION BY ADV NGCUKAITOBI SC 

(CONTINUES) :    Thank you,  Madam Chair .   We are indebted 

to the Panel .   Advocate Batohi ,  i f  you recal l ,  when we 

adjourned on Monday,  I  was st i l l  deal ing wi th the basis for  

the charge in  re la t ion to,  I  th ink,  L ieutenant  General  Mdlu l i .   

Do you recal l  that ?   

ADV BATOHI :    I  do.  10 

ADV NGCUKAITOBI SC :    Now,  you wi l l  a lso recal l  that  I  had 

asked a  quest ion as  to whether  or  not  there was an exclusive  

re l iance on the opin ion of  Advocate Katgale [? ] ,  and your  

answer was that  there was not .   You had other  mater ia l  you 

looked in to .   Cor rect?   

ADV BATOHI :    That  i s  cor rect .    

ADV NGCUKAITOBI SC :    Now,  can I  just  understand,  why 

d id you approach Advocate Katgale?  What  was the  problem?   

ADV BATOHI :    There was not  a problem.   I t  was jus t  that  I  

was want ing to,  a t  that  s tage,  I  had looked at  the opin ions .   I  20 

had considered the other  mater ia l  that  I  ment ioned yesterday,  

so I  wi l l  not  –  wel l ,  the last  t ime we were here,  I  wi l l  not  repeat  

that .   I  had not  looked c losely  at  the evidence i tse l f .   

Advocate Hul ley  and Wentzel  were at  the Zondo Commission,  

and had an in t imate knowledge of  the evidence i tse l f .    
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 I  then asked h im for  that ,  fo r  an  opin ion,  together  

wi th aspects of  the  evidence that  I  could look at .   And the 

purpose of  th is ,  rea l ly ,  was to make sure,  as I  ment ioned,  that  

I  was –  that  i f  I  d id  refer  the mat ter ,  that  I  had taken a l l  the  

steps that  I  could  have to make sure that  I  was not  get t ing i t  

wrong.  

ADV NGCUKAITOBI SC :    Now,  the evidence you say you had 

not  looked at ,  what  ev idence is  tha t ?   

ADV BATOHI :    Those were the at tachments to  Advocate  

Hul ley 's  and Wentzel 's  s tatement ,  wel l ,  op in ion .   We can have 10 

a look at  that .   But  inc luded in  that  was the statement  of  

Colonel  Roelofse ,  who was the invest igat ing of f icer  that  

summarised aspects of  the evidence in  the docket .  

ADV NGCUKAITOBI SC :    Yes.   So,  i t  is  the statement  of  

Colonel  Roelofse .   What  e lse?   

ADV BATOHI :    Maybe we need to go to Advocate  Hul ley 's  

and Wentzel 's  af f idavi t ,  just  to  see what  was at tached to that .  

CHAIRPERSON :    I  th ink,  Counsel ,  we can,  i f  you have that  

legal  opin ion read i ly ,  you can take us to the page .    

ADV NGCUKAITOBI SC :    I  th ink the wi tness has found i t .    20 

ADV BATOHI :    I  found the af f idav i t ,  Chai rperson .   I  do not  

have the annexures here.   I  wi l l  have to quick ly  –  they are  

not  at tached to th is  af f idavi t .  

CHAIRPERSON :    In  our  bundles i t  is  LO4 .   I t  is  LO4.   LO,  

Volume 4.    
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ADV NGCUKAITOBI SC :    And the page? 

ADV BATOHI :    The page number is ,  Chai rperson ? 

CHAIRPERSON :    47.  

ADV NGCUKAITOBI SC :    I t  is  001047.   Yes,  yes,  yes .    

CHAIRPERSON :    Thank you,  Counsel .    

ADV BATOHI :    Ja,  r ight .   Chai rperson,  I  can …[ intervenes] .    

ADV NGCUKAITOBI SC :    Can th is  lady who  is  s i t t ing next  to  

you stop g iv ing answers ?   

ADV BATOHI :    No,  she is  not  g iv ing answers .    

ADV NGCUKAITOBI SC :    No,  no,  no,  she is  g iv ing an 10 

answer .   I  have heard i t ,  so I  am just  caut ion ing her .   P lease 

cont inue,  Advocate Batohi ,  i t  is  nor  your  fau l t .    

ADV BATOHI :    May I  ask,  Chai rperson,  what  answer d id she 

g ive?   

ADV NGCUKAITOBI SC :    A l l  r ight .    

ADV BATOHI :    Because I  d id  not  hear any answer.  

CHAIRPERSON :    P lease,  le t  us not  get  there .   Let  us not  

have that  k ind of  an exchange .    

ADV BATOHI :    Chai rperson,  the on ly reason why I  am asking  

is  because th is  i s  a record,  and I  would not  want  i t  to  be that  20 

she is  g iv ing me answers because s he is  help ing me f ind  

…[intervenes] .  

CHAIRPERSON :    I  th ink i t  i s  easy ,  Counsel ,  to  s imply say 

she d id not  g ive me any answer .    

ADV BATOHI :    Thank you,  Chai rperson .   She d id not  g ive 
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me any answers.  

CHAIRPERSON :    That  would be enough .    

ADV NGCUKAITOBI SC :    A l l  r ight ,  wel l  …[intervenes] .  

CHAIRPERSON :    There a lso,  whatever  you say,  Madam, wi l l  

get  in to the record .   The t ranscr ip t ion is  very,  very sharp .   I f  

you need to ta lk  to  her ,  or  just  to  g ive her  documents,  g ive  

her  documents,  but  do not  speak because i t  i s  going to get  

in to that  microphone,  whatever  you say .   Proceed,  Counsel .   

We have …[indist inct ]  1047 .    

ADV BATOHI :    Chai rperson,  I  am there .   This is  the opin ion  10 

of  Advocate Hul ley and Wentzel ,  but  i t  is  not  the  annexures .   

So i f  I  need to answer that  quest ion,  unless we have the  

annexures avai lab le somewhere in  the bundle,  I  wi l l  need to  

quick ly look at .   I  see these annexures are boldened in  the 

af f idavi t .   I t  might  not  be too d i f f i cu l t  to  go through i t  qu ick ly .   

A t  paragraph 1049,  i f  I  may,  Chai rperson .    

CHAIRPERSON :    You may.  

ADV BATOHI :    A t  paragraph 1049,  sorry,  page 1049,  

paragraph 5,  the af f idavi t  o f  Colonel  Roelofse ,  who 

invest igated the charges against  L ieutenant  General  Mdlu l i  20 

was at tached,  marked A .    

ADV NGCUKAITOBI SC :    Yes,  thank you .   What  e lse?   

ADV BATOHI :    I  do not  know,  I  am just  checking to see what  

i t  is .   I  see B is  a copy of  a  le t ter .    

ADV NGCUKAITOBI SC :    So le t  us just  s top there .   That  
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le t ter  in  B has noth ing to do wi th the charge against  

L ieutenant  General  Mdlu l i .   Is  that  correct?   

CHAIRPERSON :    And where,  for  the purpose of  the  record,  

where is  B,  Annexure B?   

ADV BATOHI :    I t  is  paragraph 20,  Chai rperson.  

ADV NGCUKAITOBI SC :    I t  is  referenced at  LO001 ,  1057.   I t  

is  a  le t te r  that  General  Mdlu l i  addressed to President  Zuma 

on the 11 t h  o f  November 2010 .   I t  is  refer red at  paragraph 19 

and 20.   What  I  am asking you is  that  le t ter  has noth ing to do  

wi th the docket  against  L ieutenant  General  Mdlu l i .  10 

ADV BATOHI :    I t  g ives context  to  L ieutenant  General  Mdlu l i ' s  

representat ions to Advocate Chauke in  that  he a l leged a  

conspi racy as wel l .    

ADV NGCUKAITOBI SC :    I  understand.    

ADV BATOHI :    But  for  that ,  noth ing fur ther .  

ADV NGCUKAITOBI SC :    Thank you very much .   Then le t  us  

go to the next  document .    

ADV BATOHI :    I  th ink those are the only annexures.  

ADV NGCUKAITOBI SC :    Yes,  thank you very much .    

CHAIRPERSON :    I  beg your pardon .   A t  paragraph 27,  20 

LO001059,  paragraph 27,  there is  Annexure C there .    

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

ADV NGCUKAITOBI SC :    Annexure C is  at  paragraph 27 .   

Thank you,  Madam Chair .   But  i t  is  a  le t ter  by Mr Mdlu l i ' s  

a t torney to Advocate Chauke,  which is  s imply  
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representat ions.  

ADV BATOHI :    There is  E,  there is  D and E as wel l .    

ADV NGCUKAITOBI SC :    Wel l ,  D is  at  paragraph 31,  which  

again is  a  le t te r  of  the 31 s t  o f  October 2011,  which is  an  

af f idavi t  accord ing to the summary here,  which sets  out  h is  

a l legat ions of  a  conspi racy .   Can you see that?   

ADV BATOHI :    I  do see that .  

ADV NGCUKAITOBI SC :    Yes.   Then there is  E,  which is  at  

paragraph 32,  which again references General  Mdlu l i ' s  

a l legat ions of  a  conspi racy .   Can you see that?   10 

ADV BATOHI :    I  do.  

ADV NGCUKAITOBI SC :    And then there is  F,  wh ich is  at  

paragraph 36 of  the opin ion,  which  is  a le t te r  f rom Advocate 

Chauke to Advocate Van Zy l  to  ask for  a response to the 

representat ions by General  Mdlu l i .   Can you see that?   

ADV BATOHI :    I  do.    

ADV NGCUKAITOBI SC :    Yes.   There is  no other  annexure  

referred to there .    

ADV BATOHI :    I  just  want  to  make sure .   I  thought  there 

were only two.   Ja,  i t  appears there is  no other  annexure .   20 

Yes,  I  see.  

ADV NGCUKAITOBI SC :    Now,  therefore,  what  i t  means is  

that  a l l  o f  the annexures,  except  for  the statement  f rom 

Colonel  Roelofse ,  a l l  per ta in to  the representat ions that  

L ieutenant  General  Mdlu l i  made and the responses g iven by 
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the NPA.   Is  that  not  correct?   

ADV BATOHI :    I  just  want  to  make sure that  there are a lso  

responses g iven by the NPA because I  am not  sure about  that  

par t .  

ADV NGCUKAITOBI SC :    That  is  Annexure F.    

ADV BATOHI :    I t  is  not  a response .   Wel l ,  i t  is  a  le t ter  f rom 

Advocate Chauke request ing Advocate Van Zyl  to  provide h im 

a report  on the representat ions .    

ADV NGCUKAITOBI SC :    Yes,  that  i s  what  I  am ta lk ing 

about .  10 

ADV BATOHI :    That  i s  cor rect .   I t  is  so .    

ADV NGCUKAITOBI SC :    So the  only document  there that  

expla ins the basis of  the charge against  L ieutenant  General  

Mdlu l i  is  the statement  of  Colonel  Roelofse.  

ADV BATOHI :    That  i s  cor rect .    

ADV NGCUKAITOBI SC :    Yes,  thank you .   Now,  I  want  to  

come back then to what  I  was asking you .   Advocate Nalane  

had g iven you an opin ion .   Cor rect?    

ADV BATOHI :    That  i s  cor rect .    

ADV NGCUKAITOBI SC :    Advocate Moroka SC had not  g iven 20 

you an opin ion,  but  had g iven the Min ister  of  Just ice an 

opin ion.   Cor rect?    

ADV BATOHI :    That  i s  cor rect .    

ADV NGCUKAITOBI SC :    Yes.   Despi te the opin ion of  

Advocate Nalane,  you d id not  make a refer ra l .   Cor rect?   
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ADV BATOHI :    Can you expla in that  quest ion ?   

ADV NGCUKAITOBI SC :    You d id not  wr i te  to  the President  

asking for ,  or  the  Min ister  of  Just ice asking the Min ister  to  

ask the President  to  set  up th is  enqui ry .    

ADV BATOHI :    I  d id  not  do i t  a f ter  the opin ion of  Nalane,  

that  is  correct .    

ADV NGCUKAITOBI SC :    Yes,  you d id so only af ter  the 

opin ion of  Advocate Katgale .    

ADV BATOHI :    I  d id  so af te r  I  got  the response f rom 

Advocate Chauke in  the fo rm of  Advocate Maenet je ’s opin ion,  10 

as wel l  as the opin ion of  Advocate Hul ley .  

ADV NGCUKAITOBI SC :    I  thought  we had covered th is  

ground,  because I  do not  want  to  keep t ry ing to act  as  i f  I  am 

catching you,  because your own evidence- in-chief  made i t  

c lear  that  by the t ime you went  to  Advocate Hul ley ,  you had 

a l ready asked h im to send a le t ter .    

ADV BATOHI :    I  d id  say that ,  but  I  had not  made the f ina l  

decis ion.    

ADV NGCUKAITOBI SC :    Which  is  at  paragraph 2 of  the 

opin ion by Mr Hul ley  SC:  20 

“On 4 July 2023,  we set t led a draf t  le t ter  

for  the NDPP in which she recommends 

that  the State President  inst i tu te an 

enqui ry in  te rms o f  sect ion 126(a)  o f  the 

NPA Act  in to the f i tness of  Advocate 
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Chauke to hold the Of f ice of  the DPP. ”  

ADV BATOHI :    I  had not  made a f ina l  decis ion in  the mat ter ,  

but  cer ta in ly  Advocate Nalane had recommended i t ,  and I  s t i l l  

wanted to make sure af te r  I  spoke to Advocate Hul ley .    

ADV NGCUKAITOBI SC :    Yes,  thank you .   Now,  you a lso  

ment ioned that  there were gaps in  the opin ion of  Advocate  

Nalane.   Is  that  cor rect?   

CHAIRPERSON :    I  beg your pardon ,  Counsel .   Now that  you 

refer  to  paragraph 2 of  Advocate Hul ley 's  opin ion,  do we have 

before us a le t te r  request ing Advocate Hul ley  to  prepare an 10 

opin ion?  I  just  want  to  fo l low the date on which that  request  

was made,  i f  any .   Are you aware o f  the le t te r  f rom Advocate 

Batohi  request ing  Advocate Hul ley  to  prepare an opin ion?  In  

other  words,  a br ie f  or  a request ?   

ADV NGCUKAITOBI SC :    No,  Madam Chair .   What  we d id,  I  

was asking my jun ior  now to remind me .   The le t ter  that  was 

asked for  is  a le t ter  of  inst ruct ion to Advocate Nalane,  which,  

as I  understand,  has not  been produced yet .   This has not  

been requested,  but  i t  is  not  in  the bundles .    

CHAIRPERSON :    May we ascerta in f rom Advocate Batohi  i f  20 

there was a le t te r  of  inst ruct ion  …[intervenes] .  

ADV BATOHI :    I  cannot  recal l .  

CHAIRPERSON :    May I  f in ish,  p lease ?   

ADV BATOHI :    Certa in ly .    

CHAIRPERSON :    To Advocate Hul ley ,  as you d id wi th regard  
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to  Advocate Nalane,  i f  there is  any such a le t ter  of  

inst ruct ion?   

ADV BATOHI :    Chai rperson,  I  wi l l  have to check the records .   

I  do recal l  I  spoke to Advocate Hul ley  about  i t .   Whether  there  

was a fu r ther  br ie f  f rom the State  At torney,  we wi l l  have to  

look at ,  or  whether  he was a l ready doing work for  the  NPA in 

th is  regard,  I  am not  sure whether  there was,  so we wi l l  have 

to check that .   I  do not  know whether  there was a br ie f  

speci f ica l l y  for  th is  opin ion .    

CHAIRPERSON :    But  you say that  you had spoken to h im ?  I  10 

suppose te lephon ical l y ?   

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    Yes.   Thank you,  Madam Chai r .    

CHAIRPERSON :    May I  a lso make a fo l low -up on that  

outstanding le t te r ,  the inst ruct ions to Advocate Nalane,  so 

that  we get  a l l  those documents p laced before us before we 

forget?  What  has to be done now,  because that  le t ter  was 

promised I  th ink  last  week,  o r  dur ing ear ly  th is  week  

…[intervenes] .  

ADV BATOHI :    Chai rperson …[ intervenes] .    20 

CHAIRPERSON :    Have you been able to  f ind the le t ter ,  the  

inst ruct ion le t ter  to  Advocate Nalane ?   

ADV BATOHI :    Chai rperson,  the team has been looking for  

th is .   Perhaps they can assist  in  g iv ing us an update on 

whether  they have located i t .    
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CHAIRPERSON :    And may we f ind out  f rom you ,  Advocate  

Mohlamonyane,  and your team?  I  suppose that  tha t  le t ter ,  

we can just  record that  that  le t ter  is  s t i l l  outstanding .   And 

p lease,  le t  i t  be made avai lab le  to  us as  undertaken by the  

evidence- leading team.    

ADV NGCUKAITOBI SC :    Madam Chai r  …[intervenes] .  

ADV NGCUKAITOBI SC :    May I  p lease?  I f  you have the  

le t ter ,  I  th ink make i t  avai lab le so that  you do not  confuse the  

record.   Do you have the le t te r ,  the  inst ruct ing le t ter ?  Has i t  

been made avai lab le to  you ?   10 

ADV MOHLAMONYANE SC :    Madam Chair ,  I  am informed by 

Advocate Lekgetho that  i t  formed par t  o f  the l i s t  o f  exhib i t s .   

And I  am to ld i t  i s  EXHIBIT 9 in  the  l is t  o f  exhib i ts  that  were 

handed up somet ime last  week .    

CHAIRPERSON :    Yes,  I  th ink just  to  avoid confusing the  

record,  when we adjourn fo r  tea,  d raw our a t tent ion  

speci f ica l l y  to  tha t  document ,  make sure that  we a l l  have i t  in 

f ront  of  us .   And then secondly,  p lease ascerta in whether  

there was a wr i t ten  communicat ion by  Advocate Batohi  to  

Advocate Hul ley  SC,  and le t  us have those documents .    20 

ADV MOHLAMONYANE SC :    We wi l l  do that ,  Madam Chair .  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chai r .   

Advocate Batohi ,  I  th ink we had set t led on a posi t ion here  

that  there was no decis ion,  whether  pre l iminary or  f ina l  on 

your par t ,  in fo rmed by Advocate Nalane,  but  there was a  
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decis ion in formed by Advocate Hul ley  SC.   Is  that  correct ?   

ADV BATOHI :    There was no f ina l  decis ion .   There was no 

f ina l  decis ion .    

ADV NGCUKAITOBI SC :    I  understand.    

ADV BATOHI :    Unt i l  a f ter  the opin ion of  Advocate Hu l ley  and 

Wentzel .  

ADV NGCUKAITOBI SC :    Yes,  I  understand .   So real ly  the  

point  here is  that  the decis ive opin ion that  convinced you to  

make the refer ra l  was that  of  Advocate Hul ley .    

ADV BATOHI :    Wel l ,  i t  was more  the  –  i t  was,  le t  me put  i t  10 

th is  way.   I t  was looking at  a l l  the opin ions,  as wel l  as in  

par t icu lar ,  the af f idavi t  o f  Colonel  Roelofse that  summarised 

the evidence in  the docket .    

ADV NGCUKAITOBI SC :    No,  I  understand that .   But  that  

af f idavi t  o f  Colonel  Roelofse  came to your  at ten t ion only  

because i t  was a t tached to the op in ion of  Advocate  Hul ley 

SC.  

ADV BATOHI :    I t  d id  come to my a t tent ion in  that  way .    

ADV NGCUKAITOBI SC :    Yes.   Now …[intervenes] .  

CHAIRPERSON :    I  th ink for  the purpose of  the record,  I  am 20 

sorry to  in te rpose .    

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    We are deal ing w i th a Mdlu l i  mat te r .    

ADV NGCUKAITOBI SC :    Yes.    

CHAIRPERSON :    My understanding is  that  the op in ion of  
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Advocate Hul ley  was sought  only wi th regard to the Mdlu l i  

mat te r .   I  just  want  us to  get  i t  r igh t .    

ADV NGCUKAITOBI SC :    Madam Chair ,  that  appears to  be  

so f rom the summary g iven by Advocate Hul ley  h imse l f  in  the  

opin ion.    

CHAIRPERSON :    Meaning,  i f  my understanding is  correct ,  

that  as regard to the Cato Manor  issue,  an opin ion had 

a l ready been fo rmed as regards the  referra l .    

ADV NGCUKAITOBI SC :    Yes.    

CHAIRPERSON :    But  then Advocate Batohi  needed a  fur ther  10 

opin ion fo l lowing Doctor  Broughton 's opin ion.  

ADV NGCUKAITOBI SC :    Yes.    

CHAIRPERSON :    Which was then c la r i f ied accord ing to her ,  

I  may not  be using her  words,  but  she needed a  fur ther  

opin ion,  hence the request  to  Advocate Hul ley  as regards the  

Mdlu l i  mat ter .    

ADV NGCUKAITOBI SC :    Yes,  Madam Chair ,  perhaps we can 

ask the wi tness to look at  the opin ion of  Advocate Hul ley  a t  

page 001049,  LO001049,  at  paragraph 4.  

ADV BATOHI :    I  am there .    20 

ADV NGCUKAITOBI SC :    Now,  what  i s  s tated there by Mr  

Hul ley  is  that :  

“The NDPP is sa t is f ied that  Advocate  

Chauke has commit ted misconduct  in  

re lat ion to the Cato Manor  mat ter .   She 
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has requested us ,  however,  to  provide  

her  wi th a br ie f  memorandum expla in ing  

the process of  reasoning regard ing the  

Ramogibe mat ter  and to provide her  wi th 

whatever ev idence is  avai lab le  to  

support  our  p rocess of  reasoning .   We 

do so below. ”  

So that  seems to make i t  c lear  that  the br ie f  to  Mr Hul ley  was 

l imi ted to the mat ter  of  L ieutenant  General  Mdlu l i .    

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  10 

ADV NGCUKAITOBI SC :    Yes.   Now …[intervenes] .  

CHAIRPERSON :    Thank you,  Counsel .  

ADV NGCUKAITOBI SC :    Thank you,  thank you,  Madam 

Chai r .   Now,  the Chai r  has prefaced the next  point  on th i s  

issue,  which is  the references to Doctor  Broughton .   I f  I  could  

star t  by asking you to look at  the  th i rd f i le .   We gave you 

three f i les .   There is  a th i rd f i le  that  was submit ted th is  

morning.   And to go to page 130 .   We have a lso g iven Fi le  3  

to  the Panel  as we l l .   I  am to ld that  the secretar ia t  was wai t ing 

for  a request  to  submit  them .   I  apologise .   P lease do.   Yes.    20 

CHAIRPERSON :    Yes,  thank you,  Counsel .  

ADV NGCUKAITOBI SC :    Thank you.  

CHAIRPERSON :    That  i s  my order .    

ADV NGCUKAITOBI SC :    Yes,  thank you very much .    

CHAIRPERSON :    Thank you.   This wi l l  be Fi le  3 .    
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ADV NGCUKAITOBI SC :    F i le  3,  yes,  Madam Chai r .    

CHAIRPERSON :    Yes.  

ADV NGCUKAITOBI SC :    So i f  I  could ask you to go to page 

130.    

ADV BATOHI :    I  am there .    

ADV NGCUKAITOBI SC :    Yes.    

CHAIRPERSON :    And i t  is  130 of  F i le  3?  

ADV NGCUKAITOBI SC :    Of Fi le  3 ,  yes,  Madam Chai r .   Yes.   

Now,  there is  an  ext ract  f rom your evidence of  the  28 t h  o f  

November 2025.   Cor rect?   10 

ADV BATOHI :    I  see that .  

ADV NGCUKAITOBI SC :    Yes.   Now,  there you are  expla in ing  

how you got  to  advocate Hul ley .   This i s  what  you say :  

“ I  was of  the v iew that  there were indeed 

gaps that  were ident i f ied by Advocate 

Nalane  SC,  and that  a l l  the re levant  

ev idence needed to be thoroughly 

considered. ”  

Cor rect?   

ADV BATOHI :    I  do say that .    20 

ADV NGCUKAITOBI SC :     

“ In  mid -February,  I  therefore requested 

Doctor  Advocate Broughton,  a research 

and legal  support  and legal  advisor  in  

the of f ice of  the  NDPP, to  f urn ish me 
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wi th  an opin ion in  th is  mat ter . ”  

Is  that  correct?   

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :     

“To such end,  I  provided Doctor  

Broughton wi th Advocate de Kock's  

memorandum and the opin ions of  

Advocate Nalane SC,  Advocates 

Maenet je  SC and Scot t .   On 23 February 

2023,  Doctor  Broughton provided me 10 

wi th h is  opin ion .   He concluded that  I  

should make a recommendat ion to the  

President  regard ing the f i tness of  

Advocate Chauke to hold the of f i ce in  

respect  of  h is  involvement  wi th  the  

handl ing of  the Booysen mat ter .   He d id 

not  deal  wi th  the Mdlu l i  mat ter . ”  

Is  that  correct?   

ADV BATOHI :    That  i s  cor rect .    

ADV NGCUKAITOBI SC :    And then you have at tached the 20 

opin ion of  Doctor  Broughton .   And then,  when we look at  your  

af f idavi t ,  I  could ask you to look a t  page  –  we just  took the 

re levant  passages because i t  is  a  long af f idavi t .   I f  you go to 

page 139,  sorry,  138 .    

ADV BATOHI :    I  am there .    
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ADV NGCUKAITOBI SC :    So i f  we star t  a t  paragraph 173.  

ADV BATOHI :    Sor ry,  I  th ink I  am in the wrong p lace .    

ADV NGCUKAITOBI SC :    So maybe then  …[intervenes] .  

ADV BATOHI :    SB138,  actual ly .   No.    

ADV NGCUKAITOBI SC :    No,  i t  is  the same document ,  Fi le  

3.    

ADV BATOHI :    I t  is  th is?   

ADV NGCUKAITOBI SC :    Yes,  we took ext racts  f rom your 

sworn statement .  

ADV BATOHI :    Okay,  so where should I  go to ?   10 

ADV NGCUKAITOBI SC :    So page 133 of  the same f i le ,  do  

not  move f rom the f i le .    

ADV BATOHI :    Okay.    

ADV NGCUKAITOBI SC :    138.  

ADV BATOHI :    Okay,  I  am there .    

ADV NGCUKAITOBI SC :    So does i t  s tar t  wi th  paragraph 

173?   

ADV BATOHI :    I t  does.    

ADV NGCUKAITOBI SC :    Yes,  so that  i s  the ext ract  f rom 

your af f idavi t .   You say here :  20 

“On 23 February  2023,  Doctor  

Broughton provided me wi th h is  opin ion .   

He concluded that  I  should make a 

recommendat ion  to the  President  

regard ing the f i tness of  Advocate  
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Chauke to hold o f f ice in  respect  o f  h is  

involvement  wi th and  the handl ing of  the 

Booysen mat ter . ”  

Then you say he d id not  deal  wi th  t he Mdlu l i  mat ter .   Cor rect?    

ADV BATOHI :    I  do.  

ADV NGCUKAITOBI SC :    Yes,  and then you go fur ther  at  

paragraph 176,  the same page,  where you are  again 

summaris ing the second opin ion of  Doctor  Broughton .    

CHAIRPERSON :    That  i s  paragraph?   

ADV NGCUKAITOBI SC :    176,  Madam Chair .    10 

CHAIRPERSON :    Paragraph 176.  

ADV NGCUKAITOBI SC :    Yes,  so you have summarised i t  a t  

175,  and then you have af f i rmed i t  a t  176 .    

ADV BATOHI :    That  i s  cor rect .    

ADV NGCUKAITOBI SC :    So you say here :  

“H i s  op in ion was based once again on 

Advocate Chauke's handl ing of  the  

Booysen mat ter .   He d id not  deal  wi th  

the Mdlu l i  mat te r . ”  

ADV BATOHI :    I  do say that .    20 

ADV NGCUKAITOBI SC :    Yes.   Now,  i f  I  could ask you then 

to go to the  op in ion of  Doctor  Broughton,  which  is  at  

LO00149.  

ADV BATOHI :    I  am there .    

ADV NGCUKAITOBI SC :    And i f  I  could ask you to turn to  
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LO00161? 

CHAIRPERSON :    I t  is ,  Counsel ,  LO01,  th is  Volume 1?   

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    This was the number of  vo lumes of  th is  

opin ion of  th is  document .   I t  is  Volume 1 ,  LO?   

ADV NGCUKAITOBI SC :    So i t  is  00149,  that  is  where i t  

s ta r ts .    

CHAIRPERSON :    00149,  thank you.  

ADV NGCUKAITOBI SC :    Yes,  but  I  have asked the wi tness 

to go to 00161.    10 

CHAIRPERSON :    Yes,  thank you .    

ADV NGCUKAITOBI SC :    So i f  the  Panel  could a lso  have a  

look at  00161? 

CHAIRPERSON :    Thank you.    

ADV BATOHI :    Par t i cu lar ly  f rom paragraph 41.16,  up unt i l  

41.21.   Can you see there that  those paragraphs,  f i rs t ly  are 

headed Mdlu l i  prosecut ion .   Can you see that?   

ADV BATOHI :    I  do.  

ADV NGCUKAITOBI SC :    Yes.   And can you see there that  

there is  a d iscuss ion between 41.18 to 41.21 ?   20 

ADV BATOHI :    I  see that .    

ADV NGCUKAITOBI SC :    And then i f  you tu rn to  page 

LO00163.  

ADV BATOHI :    I  am there .    

ADV NGCUKAITOBI SC :    A t  paragraph 45 .    
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ADV BATOHI :    Yes.  

ADV NGCUKAITOBI SC :    Can you see there that  there is  a  

heading analys is?    

ADV BATOHI :    I  see that .    

ADV NGCUKAITOBI SC :    And then the f i rs t  sub - topic there  

is  the wi thdrawal  of  the murder and re lated charges in  the  

Mdlu l i  case .    

ADV BATOHI :    I  see that .  

ADV NGCUKAITOBI SC :    And Doctor  Broughton then 

concludes and says :  10 

“ In l ight  of  the f ind ings of  the SCA fu l l  

decis ion as refer red to  above,  no 

recommendat ion is  made here in that  a 

sect ion 12(6) (a)  enqui ry be inst i tu ted 

against  Advocate Chauke re lat ing to h is  

wi thdrawal  decis ion in  the Mdlu l i  case  

and referr ing the  murder charge to an 

inquest  instead. ”  

Can you see that ?   

ADV BATOHI :    I  see that .    20 

ADV NGCUKAITOBI SC :    I f  you compare that  to  paragraph 

68,  which is  at  00170.  

ADV BATOHI :    Yes?   

ADV NGCUKAITOBI SC :    Ja.    

CHAIRPERSON :    00?   
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ADV NGCUKAITOBI SC :    00170,  Madam Chai r .  

CHAIRPERSON :    70?   

ADV NGCUKAITOBI SC :    Yes.   At  paragraph 68.  

CHAIRPERSON :    Yes,  thank you .    

ADV NGCUKAITOBI SC :    Yes,  there Doctor  Broughton 

recommends the inst i tu t ion of  an enqui ry in  re lat ion to the 

Cato Manor  case.   Is  that  cor rect?   

ADV BATOHI :    He does.  

ADV NGCUKAITOBI SC :    Yes.   And then i f  you go back to 

45,  there he is  expressly c lear  that  he is  persuaded by the 10 

SCA decis ion not  to  make a recommendat ion in  re lat ion to  

the Mdlu l i  case .    

ADV BATOHI :    I  do not  agree wi th that .  

ADV NGCUKAITOBI SC :    Then i f  you go to the second 

opin ion.    

CHAIRPERSON :    I  beg your  pardon.   Advocate  Batohi ,  you 

do not  agree wi th what ?   

ADV BATOHI :    That  he  is  expressly c lear  to  make  –  I  d id  not  

get  a chance to read the fu l l ,  as Advocate  Ngcukai tobi  was 

saying i t ,  but  he was express ly c lear  to  not  –  my 20 

understanding was to not  recommend that  the issue of  the  

Mdlu l i  mat ter  be referred to the  President ,  and I  d isagree wi th 

that .    

ADV NGCUKAITOBI SC :    I  wi l l  come back to that .   I  just  want  

you to go to the next  document .   I t  is  in  the same –  no,  I  want  
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you to look at  in  the same volume a t  LO00171 .    

ADV BATOHI :    I  am there .    

ADV NGCUKAITOBI SC :    And that  is  the second opin ion on 

the 21 s t  o f  Apr i l  2023.  

ADV BATOHI :    That  i s  cor rect .    

ADV NGCUKAITOBI SC :    Yes.   Now,  at  LO00172,  paragraph 

5,  Doctor  Broughton says :  

“My legal  opin ion  was moreover based 

on re levant  repor ted decis ions  c i ted…” 

…[ intervenes] .  10 

ADV BATOHI :    Sor ry,  what  paragraph?   

ADV NGCUKAITOBI SC :    Paragraph 5 .    

ADV BATOHI :    Page number again?   

ADV NGCUKAITOBI SC :    00172,  yes .    

ADV BATOHI :    Yes,  I  am there.  

ADV NGCUKAITOBI SC :     

“My legal  opin ion  was moreover based 

on re levant  reported decis ions  c i ted 

there in,  which decis ions per ta in to  the  

Booysen and Mdlu l i  mat ters . ”  20 

Correct?   

ADV BATOHI :    I  see that .    

ADV NGCUKAITOBI SC :    Yes.   I f  you then tu rn the fo l lowing 

page,  at  LO00173 .    

ADV BATOHI :    I  am there .    
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ADV NGCUKAITOBI SC :    A t  paragraph 7.  

ADV BATOHI :    Yes.    

ADV NGCUKAITOBI SC :    There he says :  

“ In my legal  opin ion,  no  

recommendat ion was made as to  the  

inst i tu t ion  of  an  enqui ry in  terms of  

sect ion 12 (6)(a)  o f  the NPA Act  aga inst  

Advocate Chauke re lat ing to  h is  

decis ion to wi thdraw the m urder  and 

re lated charges in  the case involv ing  10 

then L ieutenant  General  Richard Mdlu l i ,  

who was the head of  Cr ime Inte l l igence  

wi th in the South Af r ican Pol ice Serv ice,  

and to refer  the murder  charge to  an  

inquest  instead. ”  

And then he cont inues,  and that  is  where you then jumped 

and you said you d id not  d isagree .   You d id not  agree .   Then 

he says:  

“This stance is  based on per t inent  

f ind ings conta ined in  the judgment  of  20 

the Supreme Cour t  o f  Appeal  in  Nat ional  

Di rector  of  Publ ic  Prosecut ions and 

Others v Freedom Under  Law as 

d iscussed in  my legal  opin ion. ”  

Cor rect?   
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ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    Now,  we then come back to  your 

af f idavi t  a t  paragraph 173,  page 138 ,  where you state that  

advocate  …[intervenes] .  

ADV BATOHI :    Sor ry,  can you repeat  that?   

ADV NGCUKAITOBI SC :    Page 138,  paragraph 173 of  

Volume 3  of  Fi le  3 .    

ADV BATOHI :    173?  Ja.  

ADV NGCUKAITOBI SC :    Yes,  173 .    

ADV BATOHI :    Sor ry,  th is  one .    10 

ADV BALOYI -MERE SC :    Sor ry to  d is turb .   Let  me take your  

step back.   Paragraph 7.   What  was the wi tness 's response 

to paragraph 7,  o r  you d id not  ask for  a response ?   

ADV NGCUKAITOBI SC :    No,  I  d id  not .  

ADV BALOYI -MERE SC :    Okay.  

ADV NGCUKAITOBI SC :    I  asked the wi tness to conf i rm that  

paragraph 7 says what  i s  conta ined there .    

ADV BALOYI -MERE SC :    Okay,  so i t  is  f ine,  because I  d id  

not  get  any answer,  yes .    

ADV BATOHI :    Can you repeat  where you are now ?   20 

ADV NGCUKAITOBI SC :    I  am at  page 138 of  Fi le  3 ,  

paragraph 173.  

ADV BATOHI :    Okay,  I  am there .    

ADV NGCUKAITOBI SC :    Now,  that  is  an ext ract  f rom your  

af f idavi t .   And I  want  to  just  go to that  four th l ine where you 
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are saying Doctor  Broughton d id no t  deal  wi th  Mdlu l i  mat te r .   

Now,  that  s tatement  is  fa lse because we have looked at  both 

opin ions.   He expressly deals wi th the Mdlu l i  mat te r  twice.    

ADV BATOHI :    I t  is  not  fa lse in  the way that  I  meant  i t .  

ADV NGCUKAITOBI SC :    But ,  Advocate Batohi ,  p lease,  we 

can a l l  read Engl ish .   You said the man d id not  deal  wi th  

Mdlu l i  mat ter .   We have establ ished that  he deal t  wi th  Mdlu l i  

mat te r .  

ADV BATOHI :    My response is  that  i t  is  not  fa lse in  the  way 

that  I  meant  i t .    10 

ADV NGCUKAITOBI SC :    And then at  paragraph 176 of  that  

same page you again repeat  that  he d id not  deal  wi th  Mdlu l i  

mat te r .    

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    Yes.   And in  your  own af f idavi t  

before th is  Panel ,  and I  s tar ted you there,  you repeated that  

Doctor  Broughton d id not  deal  wi th  Mdlu l i  mat ter .    

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    Yes,  but  we know as a fact  that  

Doctor  Broughton deal t  wi th  the Mdlu l i  mat te r  twice.    20 

ADV BATOHI :    I t  is  about  the meaning of  d id not  deal  wi th  

the mat ter  as I  in tended i t  in  my af f idavi t .   I t  is  per t inent .   I  

mean,  one g lance at  the af f idavi t  shows i t  i s  there .   I  mean,  

the opin ions of  Doctor  Broughton,  i t  is  not  l ike I  am hid ing  

anyth ing,  but  what  I  meant  by he d id not  deal  wi th  the mat ter  
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is  what  is  cr i t i ca l  in  th is  regard.  

ADV NGCUKAITOBI SC :    Can you expla in yoursel f ?   I  do not  

understand.   I t  seems to me c lear ,  and I  have no doubt  that  

anyone who understands the Engl ish language can see that  

i t  is  c lear  that  in  both opin ions Doctor  Broughton deal t  wi th  

Mdlu l i  mat te r ,  but  your  af f idavi t  says he d id not  deal  wi th  the  

mat ter .   So i t  is  e i ther  you are mis leading the  Panel  now or  

you mis led the  Panel  in  your  af f idav i t .  

ADV BATOHI :    I  d id  not  mis lead at  any stage .   And the  

Engl ish language is  not  that  s imple  to  in terpret .   Somet imes 10 

i t  is  about  context  and i t  is  about  d i f ferent  understandings of  

the same word .   So I  agree.   I  used the words he d id not  deal  

wi th  the Mdlu l i  mat ter ,  but  I  have not  yet  been asked what  I  

meant  by that ,  bu t  I  am happy to expla in i f  I  may .    

ADV NGCUKAITOBI SC :    In  fact ,  i f  you go to page 131 of  

that  Fi le  3 ,  now r ight  at  the beginning of  that  page,  the  

Chai rperson says to you,  and th is  i s  a d iscussion about  why 

you went  to  Advocate Hul ley .   You say:  

“As you say,  because the former team of  

Advocate de Kock,  and cor rect  me 20 

whether  i t  is  Doctor  Broughton or  de  

Kock,  one of  the two had not  expressed 

a v iew in  re lat ion to the Mdlu l i  mat ter . ”  

And then you say :  

“ I t  is  Doctor  Broughton who had not  
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expressed a v iew. ”  

And then he says i t  is  Doctor  Broughton .   Now,  I  s t i l l  want  to  

st ick to  the fact  that  you say Doctor  Broughton d id not  deal  

wi th  the Mdlu l i  mat ter .   We have looked at  the opin ions .   Do 

you accept  that  Doctor  Broughton d id deal  wi th  the Mdlu l i  

mat te r?   

ADV BATOHI :    I  would l i ke to  exp la in what  I  meant  when I  

sa id he d id not  deal  wi th  the mat ter .  

ADV NGCUKAITOBI SC :    I  am not  asking you that  quest ion .   

Do not  answer your own quest ions .   Do you accept  tha t  Doctor  10 

Broughton d id deal  wi th  the Mdlu l i  mat te r?   

ADV BATOHI :    He addressed i t  in  h is  af f idavi t .  

ADV NGCUKAITOBI SC :    Again,  you are not  answer ing my 

quest ion.   You are put t ing your own statements .   Do you 

accept  that  Doctor  Broughton d id deal  wi th  the Mdlu l i  mat te r?    

ADV BATOHI :    He addressed i t  in  h is  af f idavi t .  

ADV NGCUKAITOBI SC :    Yes,  I  just  …[ intervenes] .    

ADV BATOHI :    I  would l i ke to  expla in what  I  meant  

…[intervenes] .  

ADV NGCUKAITOBI SC :    No …[ intervenes] .    20 

ADV BATOHI :    By he d id not  deal  wi th  the mat ter .    

ADV NGCUKAITOBI SC :    Advocate Batohi ,  just  answer my 

quest ions.   Do not  ask your own quest ions for  yoursel f .   When 

addressing the mat ter ,  that  was deal ing wi th Mdlu l i  mat te r .    

ADV BATOHI :    Not  in  my opin ion .   Not  in  my v iew.  
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ADV NGCUKAITOBI SC :    Yes,  thank you.   I  th ink the facts  

are c lear  fo r  anyone to read .   Could we then move on to the  

next  top ic?   

CHAIRPERSON :    Yes,  Counsel .   Reference is  made to the  

t ranscr ip t .    

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    And I  do not  want  to  belabour th is  point ,  

but  I  would l ike to  understand what  you mean in  answer ing  

the quest ion by counsel  because we have the t ranscr ip t  here ,  

the very t ranscr ip t  that  we are going to have to re ly  upon 10 

when we wr i te  the report .   And I  just  need c lar i t y  f rom the 

answer that  you gave when I  asked you quest ions,  when you 

test i f ied in  ch ief ,  re fer r ing to that  page 131 that  has been 

made avai lab le to  us of  the t ranscr ip t ,  where you answered 

the quest ion saying i t  i s  Doctor  Broughton had not  expressed 

a v iew.   The words,  had not  expressed a v iew ,  what  should 

we understand that  to  mean in  re la t ion to the Mdlu l i  mat te r?   

ADV BATOHI :    Thank you,  Chai rperson,  for  g iv ing me an 

opportuni ty  to  expla in th is .   I  th ink  i t  is  real l y  important  that  

I  do.   I f  we go to Doctor  Broughton 's af f idavi t  again,  where I  20 

was refer red to ear l ier  on,  var ious par ts of  i t ,  I  have not  been  

–  i f  we go to LO00163 .   I  mean,  f i rs t l y ,  I  want  to  make i t  c lear ,  

as I  have said,  that  I  have these af f idavi ts .   I  have h is  

opin ions.  

 I t  is  c lear  that  he has,  there is  a par t  o f  i t  re la t ing to  
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the Mdlu l i  mat te r  that  is  inc luded .   But  when I  sa id he d id not  

deal  wi th  the mat ter ,  th is  is  what  I  meant  by i t .   I f  you look at  

paragraph …[intervenes] .  

CHAIRPERSON :    He d id not  express a v iew .   That  is  what  

you say.    

ADV BATOHI :    Chai rperson,  i f  you look at  my understanding 

of  paragraph 45 in ,  th is  i s  at  LO00163,  paragraph 45 .    

CHAIRPERSON :    Is  that  the analys is par t ?   

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    Yes.    10 

ADV BATOHI :    Chai rperson,  he says :  

“ In l ight  of  the f ind ings of  the SCA fu l l  

decis ion as refer red to  above,  no 

recommendat ion is  made that  a sect ion  

12(6)  enqui ry be inst i tu ted. ”  

My understanding of  that  is  tha t  he was not  making a  

recommendat ion not  to  recommend,  but  he was making no 

recommendat ion .   And my understanding that  he  was not  

saying do not  refer ,  he was making no recommendat ion .   And 

that  was my understanding when I  sa id he d id not  deal  wi th  20 

i t .   He made no recommendat ion regard ing th is  mat ter .  

CHAIRPERSON :    But  then look fur ther  at  the paragraph 

Counsel ,  Advocate  Ngcukai tobi  re fer red you to .   I t  is  not  only 

the analys is par t  a t  paragraph 45 .   Counsel  refer red  you to 

fur ther  par ts of  Doctor  Broughton 's  opin ion .   For  instance,  i f  
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you look at  LO00170,  he makes a conclusion there ,  and he 

says:  

“ In a l l  the premises,  i t  i s  respect fu l ly  

submit ted that  the NDPP ought  to 

concede that  making a submission to 

the President  for  the inst i tu t ion o f  an  

enqui ry in  terms of  sect ion 12 (6) (a)  of  

the NPA Act  against  Advocate Chauke  

per ta in ing to h is  involvement  wi th and 

handl ing of  the Booysen 's Cato Manor  10 

case. ”  

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    He makes a conc lusion there .    

ADV BATOHI :    That  i s  cor rect .    

CHAIRPERSON :    And i t  is  that  paragraph 68 that  has to be 

read in  the context  of  the ear l ie r  paragraphs which were  

referred to you by Advocate Ngcuka i tobi ,  should  we not?   

ADV BATOHI :    Chai rperson,  my response to that  i s  that  my 

understanding was that  he was making no recommendat ion 

wi th regard to the  Mdlu l i  mat ter .   He was not  saying i t  should 20 

not  be refer red .   Look,  i f  you look at  i t  wi th  paragraph 45,  that  

was my unders tanding,  is  that  he was making no 

recommendat ion .    

CHAIRPERSON :    The point  that  I  am making is  in  re lat ion to 

your ear l ier  ev idence  at  page 131,  the t ranscr ip t  where you 
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sa id Doctor  Broughton  has expressed no v iew.    

ADV BATOHI :    That  was my recol lec t ion,  Chai rperson,  is  that  

because my understanding was that  he made no 

recommendat ion,  I  took that  as not  expressing a v iew .   He 

made no recommendat ion .   That  was my understand ing and 

how I  in te rpreted i t .    

CHAIRPERSON :    Yes,  thank you .    

ADV BALOYI -MERE SC :    Advocate Ngcukai tobi ,  le t  us go 

back to paragraph 45.  

ADV BATOHI :    Paragraph?   10 

ADV BALOYI -MERE SC :    45,  LO00163.    

ADV BATOHI :    I  am there .    

ADV BALOYI -MERE SC :    Do you mind reading i t  a loud in to 

the record?   

ADV BATOHI :    Sure:  

“ In  l ight  of  the f ind ings in  the SCA fu l l  

decis ion as refer red to  above,  no 

recommendat ion is  made here in that  a 

sect ion 12(6) (a)  enqui ry be inst i tu ted 

against  Advocate Chauke re lat ing to h is  20 

wi thdrawal  decis ion in  the Mdlu l i  case 

and referr ing the  murder charge to an 

inquest  instead. ”  

ADV BALOYI -MERE SC :    There  is  no fu l l  s top af ter  no 

recommendat ion .    
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ADV BATOHI :    That  i s  cor rect .  

ADV BALOYI -MERE SC :    I t  proceeds and say :  

“No recommendat ion is  made here in  

that  a sect ion 12(6)(a)  enqui ry  be 

inst i tu ted. ”  

ADV BATOHI :    That  i s  cor rect .    

ADV BALOYI -MERE SC :    So that  is  Doctor  Broughton 

expressing h is opin ion  that  no recommendat ion should be 

made or  no  referra l  should be made to refer  Advocate  Chauke 

in  re lat ion to the Mdlu l i  mat ter ,  i f  you read that  whole 10 

paragraph because i t  is  just  one sentence .    

ADV BATOHI :    That  i s  not  the way I  read i t .  

ADV BALOYI -MERE SC :    You read i t  up  to no  

recommendat ion and stopped there .    

ADV BATOHI :    No,  I  d id  not .    

ADV BALOYI -MERE SC :    Okay.   So what  do you make about  

the next  few words :   i t  is  made here in that  a sect ion 12(6) (a)  

enqui ry be inst i tu ted against  Advocate Chauke re lat ing to h is  

wi thdrawal  decis ion ?   

ADV BATOHI :    As I  ment ioned,  my understanding of  th is  i s  20 

that  he made no recommendat ion .   I t  is  not  that  he  

recommended tha t  the mat ter  not  be refer red.  

ADV BALOYI -MERE SC :    Okay,  I  wi l l  accept  i t .   I t  is  a  mat ter  

of  semant ics .    

ADV BATOHI :    Thank you.  
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CHAIRPERSON :    Thank you,  Advocate Batohi .   The rest  wi l l  

be a mat ter  fo r  a rgument .  

ADV BATOHI :    Thank you,  Chai rperson .    

CHAIRPERSON :    You may proceed,  Counsel .    

ADV NGCUKAITOBI SC :    Thank you.   Advocate Batohi ,  I  wi l l  

argue that  you have l ied in  your  ev idence when you c la imed 

that  Doctor  Broughton expressed no v iew .   Doctor  Broughton 

expressed a v iew.   You have a lso l ied in  your  ev idence when 

you said Doctor  Broughton d id not  deal  wi th  the Mdlu l i  mat ter .   

He deal t  wi th  i t  extensive ly .   Could I  move on to the  10 

…[intervenes] .  

ADV BATOHI :    No,  I  would l i ke to  respond to that ,  p lease .    

ADV NGCUKAITOBI SC :    Yes,  respond.  

ADV BATOHI :    I  was just  wr i t ing i t  down so I  get  i t  r ight  when 

I  respond.   Fi rs t l y ,  I  have got  no reason to l ie  in  th is  mat ter .   

No doubt  you probably f ind an argument  that  I  do  have a  

reason,  but  le t  me say that  I  d id  not  l ie  when I  tendered my 

evidence.   My understanding of  i t ,  t he  way –  in  l ight  o f  Doctor  

Broughton 's ent i re ,  the par t  that  he deals wi th the Mdlu l i  

mat te r ,  my understanding of  i t  was he was making no 20 

recommendat ion  in  that  mat te r .   And that  was my 

understanding .   I  am not  ly ing about  that .    

 And when I  sa id in  my af f idavi t  he d id not  deal  wi th  

th is  mat ter ,  why would I  l ie  about  i t ?   When h is supplementary  

af f idavi t ,  i t  is  there for  everyone to see that  i t  is  addressed,  
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he addresses i t  in  h is  af f idavi t .   So why would I  l ie  about  that  

when a g lance at  h is  opin ion would see that  there is  a  por t ion  

that  addresses the Mdlu l i  mat ter ?  So i t  is  not  a l ie .   I t  is  my 

understanding about  i t .    

 And the comment  by counsel  that  i t  is  deal t  wi th  

extensive ly in  h is  opin ion is ,  in  my v iew,  not  the correct  one 

because i f  you look at  h is  ent i re  opin ion and annexures,  the  

Mdlu l i  mat ter  i s  deal t  wi th ,  I  would say i f  i t  is ,  I  am guessing,  

1% of  that  opin ion would be too much .   But  i t  is  just  in  a few 

pages and we have two lever -arch  f i les .   So I  want  to  real l y  10 

emphasise  that  I  am not  l y ing about  th is .   I  have got  no reason 

to l ie  about  i t .   That  was my unders tanding.  

ADV NGCUKAITOBI SC :    To show your l ie ,  when you 

answered the  Cha i rperson unt i l  the cross -examinat ion,  those 

paragraphs per t inent ly  addressing the Mdlu l i  mat ter  were 

never brought  to  the at tent ion of  the  Panel  by yourse l f .    

ADV BATOHI :    Can you repeat  tha t?   

ADV NGCUKAITOBI SC :    I  am saying to show your l ies to  

th is  Panel ,  those paragraphs were never brought  to  the 

at tent ion of  the  Panel  by yoursel f  unt i l  the cross -examinat ion .    20 

ADV BATOHI :    In  my v iew,  there is  a lo t  in  th is  document  

that  I  have not  –  o therwise I  would have  –  I  should have been 

g iven a few days to read out  Doctor  Broughton 's opin ion,  a l l  

o f  them, the f i rs t  one,  the supplementary  one,  and to go 

through a l l  o f  h is  ev idence .   I  have just  deal t  wi th  the key 
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aspects of  h is  ev idence .    

 But  what  i s  before th is  enqui ry is  a l l  the reports,  a l l  

the documents,  and th is  i s  in  fact  what  the enqui ry has to look 

in to is  whether  a l l  o f  that  ev idence supports that  Advocate 

Chauke e i ther  conducted misconduct  o r  is  not  f i t  to  hold 

of f ice ,  but  i t  is  no t  just  those par ts that  I  have referred to .   I t  

is  the tota l i t y  of  a l l  o f  the evidence .    

ADV NGCUKAITOBI SC :    Yes.   Could I  move on to the next  

top ic?   When we le f t  on Monday,  we had le f t  a  quest ion 

around the or ig ins of  the terms of  reference,  you remember  10 

that?   

ADV BATOHI :    I  do not  remember speci f ica l l y ,  but  I  know we 

d id deal  wi th  i t .  

ADV NGCUKAITOBI SC :    Do you not  remember  that  the  

Chai rperson had asked how did the  President  get  to  those 

terms of  reference?  Were they recommended by you or  were  

they not  recommended by you ?  And you denied that  you had 

recommended them.  In  fact ,  you said that  the terms of  

reference that  were concluded were d i f ferent  to  the terms of  

reference that  you submit ted .    20 

ADV BATOHI :    I  d id  say they are d i f ferent .  

ADV NGCUKAITOBI SC :    Yes.   I f  I  could ask you to go to 

Fi le  3  again,  s ta r t ing at  page 163 .    

ADV BATOHI :    Is  that  your  f i le?   

ADV NGCUKAITOBI SC :    Yes,  Fi le  3 ,  163.  
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ADV BATOHI :    I  am there .    

ADV NGCUKAITOBI SC :    Now,  th is  is  a le t ter  wr i t ten by  

Advocate Lekgetho,  who is  par t  o f  the NPA team .  One of  the  

annexures that  a re submit ted is  Annexure L .   Now,  Annexure 

L is  a draf t  le t ter  to  be s igned by the  President ,  and i t  is  i tse l f  

not  s igned.   And I  want  to  show you,  i t  i s  a t  page  –  I  must  

f ind i t  now.   I t  is  a t  page 181 .   Yes,  i t  goes f rom page 181 to  

183.  

ADV BATOHI :    I  see that .    

ADV NGCUKAITOBI SC :    Who gave the  President  th is  d raf t  10 

le t ter?   

ADV BATOHI :    I  d id .   I  th ink i t  was the one that  was a t tached 

to the bundle that  was sent  to  the  Min ister .  

ADV NGCUKAITOBI SC :    Yes,  you gave the  President  th is  

draf t  le t ter .    

ADV BATOHI :    That  i s  cor rect .    

ADV NGCUKAITOBI SC :    Now,  i f  you then go to  

…[intervenes] .  

CHAIRPERSON :    I  beg your pardon ,  Counsel .   Annexure L,  

is  i t  that  le t te r  at  181,  at  page 181 ?   20 

ADV NGCUKAITOBI SC :    Yes,  Madam Chair ,  i t  is .    

CHAIRPERSON :    Should we then mark i t  in  your  bundle ?   

ADV NGCUKAITOBI SC :    Yes,  Madam Chair ,  we have just  

put  th is  as a cross -examinat ion bundle .    

CHAIRPERSON :    This i s  the exhib i t  document .   I t  fo rms par t  
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o f  the exhib i t  document .   This l is t ,  Annexure SB10 to  –  you 

see in  that  page 163,  I  am t ry ing to get  my th ink ing r ight .   

Page 163,  those annexures,  inc lud ing 12,  Annexure L,  draf t  

le t ter  to  be sent  to  Advocate Chauke by the  President .   These 

documents form part  o f  the l is t  o f  exhib i t s  that  were handed 

to us last  week,  ear ly  th is  week .    

ADV NGCUKAITOBI SC :    Madam Chair ,  I  need to just  

conf i rm wi th my jun ior .   I  am not  sure what  the answer  is .   My 

jun ior  te l l s  me that ,  no,  th is  is  the  f i rs t  t ime we have been 

g iven th is  par t i cu lar  annexure .   I t  is  not  par t  o f  the SB10 .    10 

CHAIRPERSON :    This is  the le t te r  that  we spoke about  that  

was handed f rom the bar .   Which le t ter  is  th is?  Page 181.    

ADV NGCUKAITOBI SC :    Madam Chai r ,  what  had happened  

is  that  Advocate Batohi  wrote to  the Min ister  of  Just ice  asking  

for  the establ ishment  of  th is  enqui ry at taching var ious 

annexures.   One of  the annexures that  were at tached is  

Annexure L .    

CHAIRPERSON :    Annexure L is  the  President ia l  response to 

Advocate Batohi 's  formal  le t te r ?  

ADV NGCUKAITOBI SC :    No,  Madam Chair ,  i t  is  a  draf t  for  20 

the President  to  append h is s ignature.  

CHAIRPERSON :    Thank you.    

ADV NGCUKAITOBI SC :    Yes.    

CHAIRPERSON :    Thank you.  

ADV NGCUKAITOBI SC :    Yes.   Now …[ intervenes] .  
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CHAIRPERSON :    Yes,  just  a  minute.  

ADV NGCUKAITOBI SC :    Yes.    

CHAIRPERSON :    Just  a minute .   I  just  want  to  understand 

because we have bundles and bundles of  documents here .   

And these are the  documents which  had been requested .    

ADV NGCUKAITOBI SC :    Yes.   They were requested in  the 

cross-examinat ion .    

CHAIRPERSON :    Yes.   Yes,  thank you .   Now I  understand .   

Thank you.    

ADV NGCUKAITOBI SC :    Yes.   Now,  Advocate Batohi ,  just  10 

to go back to the  answer you gave,  do you accept  that  you 

are the author  of  th is  document ?   

ADV BATOHI :    Wel l ,  my of f ice  would have prepared i t  and I  

a t tached i t  to  the memo to the Min ister .    

ADV NGCUKAITOBI SC :    Wel l ,  when I  say you,  I  mean you 

and your of f ice .   I  am not  saying you were typ ing i t ,  i f  that  is  

how I  came across .   Do you accept  that  your  of f i ce  

…[intervenes] .    

ADV BATOHI :    I t  came f rom my of f ice,  that  is  correc t .    

ADV NGCUKAITOBI SC :    Yes.   Now,  i f  you then go to page 20 

182.    

ADV BATOHI :    I  am there.  

ADV NGCUKAITOBI SC :    I tem A.   Your of f ice sa id to  the  

President  that  the President  must  inst i tu te an enqui ry in to  

whether  or  not  Mr  Chauke in  the Booysen mat ter  supported a  
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decis ion to prosecute ,  notwi thstanding that  there  was no 

evidence just i fy ing the decis ion .   Cor rect?   

ADV BATOHI :    I  see that .    

ADV NGCUKAITOBI SC :    Yes.   Now,  and then the balance 

there refers to  the ind ictment  in  the case,  which does not  

appear in  the f ina l  terms of  reference.  

ADV BATOHI :    Sor ry ,  can you repeat  that?   

ADV NGCUKAITOBI SC :    A f ter  the word KwaZulu -Nata l ,  can 

you see that?   

ADV BATOHI :    I  do see that .    10 

ADV NGCUKAITOBI SC :    I t  ta lks about  s ign the ind ictment .   

Cor rect?   

ADV BATOHI :    That  i s  cor rect .    

ADV NGCUKAITOBI SC :    That  was your draf t ,  but  in  the f ina l  

terms of  reference,  that  par t icu la r ,  those words have been 

taken out .   Correc t?   

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    Yes.   The rest  of  those words are  

exact ly  as they were in  your  or ig inal  terms of  re ference .   

Cor rect?   20 

ADV BATOHI :    That  i s  cor rect .    

ADV NGCUKAITOBI SC :    I f  you look at  B,  B has been taken 

exact ly  as i t  is  and put  in  the f ina l  terms of  reference.  

ADV BATOHI :    I t  appears so .    

ADV NGCUKAITOBI SC :    Yes.   The same wi th C has been 
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taken exact ly  as i t  is  and put  in  the  terms of  reference .    

ADV BATOHI :    That  appears so .    

ADV NGCUKAITOBI SC :    Yes.   The same wi th D .   I t  is  a  cut  

and paste .    

ADV BATOHI :    I  have not  checked,  but  I  wi l l  take your word  

for  i t .    

ADV NGCUKAITOBI SC :    Yes.   Wel l ,  I  have checked .   That  

is  why I  am able to  say the words s ign and ind ictment  appear  

in  the draf t .   They do not  appear in  the f ina l  vers ion.  

ADV BATOHI :    I  accept  that .    10 

ADV NGCUKAITOBI SC :    The same wi th E .   I t  is  a  cut  and 

paste.    

ADV BATOHI :    I  wi l l  take your word for  i t .  

ADV NGCUKAITOBI SC :    Yes.   And …[intervenes] .  

CHAIRPERSON :    What  do you mean?  I t  is  important  for  me 

to understand what  you mean when you say you take 

counsel 's  word fo r  i t .    

ADV BATOHI :    Chai rperson,  i f  I  have to agree,  then I  wi l l  

need the other  document  next  to  me,  and I  need to then check 

word for  word .   In  the in terest  of  t ime,  a l l  I  say is  I  do not  20 

d isagree wi th counsel .   I  accept  what  he is  saying.    

CHAIRPERSON :    And I  should accept  that  to  mean you agree 

wi th counsel .   I t  is  important  fo r  me to understand what  you 

mean when you say you take counsel 's  word for  i t .    

ADV BATOHI :    Chai rperson,  then I  need to look at  the other  
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document  to  check every word to make sure i t  i s  cor rect .   I  

am saying is  I  have no reason to doubt  counsel .  

CHAIRPERSON :    And therefore you agree ?   

ADV BATOHI :    I  do not  doubt  h im,  Chai rperson .    

CHAIRPERSON :    I  beg your pardon?   

ADV BATOHI :    I  do not  doubt  h im .    

CHAIRPERSON :    Therefore ,  because you do not  doubt  the 

veraci ty  of  what  he says,  you agree wi th h im?   

ADV BATOHI :    I f  that  is  a conclusion,  Chai rperson,  then so  

be i t .    10 

CHAIRPERSON :     I  beg your pardon?   

ADV BATOHI :    I f  that  is  a conclus ion,  then i t  is  f ine .   But  I  

do not  –  I  have no reason to doubt  h im .    

CHAIRPERSON :    Perhaps counse l  must  go to the terms of  

reference.    

ADV BATOHI :    Chai rperson,  may I  just  c la r i fy  one th ing ?  

That  when I  sa id that  the terms of  reference were d i f ferent ,  

look,  I  have not  looked at  th is  le t ter  again .   I  have to go to  

the fact  that  th is  af f idavi t  was draf ted at  very,  very short  

not ice .   We at tached documents that  we  had sent  in  the  20 

in terest  of  t ransparency so that  Advocate Chauke 's team has 

a l l  o f  the necessary in format ion .    

 The terms of  reference when I  sa id  were d i f fe rent ,  I  

was not  refer r ing to th is  le t te r  to  the President .   My 

understanding is  that  there is  another  draf t  terms of  reference 
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that  I  have looked at .   That  i s  my understanding when I  sa id  

they were d i f ferent  because there  is  another  draf t  that  we 

prepared and I  looked at  that  d raf t  and the  terms of  re ference 

and that  is  a lo t  more d i f ferent .   But  i t  appears what  the  

President 's  of f ice  d id i s  they have taken f rom th is  le t ter  and 

added to the te rms of  reference ,  but  we have another  draf t ,  

which when we looked at  wi th  the terms of  reference is  

d i f ferent .   My understanding was that  we had submit ted that  

draf t  as wel l  to  the President 's  of f ice .    

CHAIRPERSON :    I t  is  a  very long answer .   I  just  wanted to 10 

ascerta in whether  I  understand your answer to  Advocate  

Ngcukai tobi .   I t  may wel l  be that  he is  going to cover those 

aspects that  you are ra is ing but  I  just  want  to  understand 

when you say you do not  doubt  the cor rectness of  what  he  

puts to  you whether  you are  saying  you agree or  not ,  that  i s  

just  as s imple as  that .   Maybe to  assist  Advocate  Batohi ,  

Advocate Ngcuka i tobi ,  you can take the terms of  re ference 

and cont rast  them wi th the contents of  the le t te r  and take 

Advocate Batohi  to  each and every par t  o f  th at  so that  when 

she answers,  she answers correct ly ,  understanding what  has 20 

been put  to  her .   I t  may take a  b i t  o f  t ime ,  but  i t  is  important  

to  get  the cor rect  answers f rom her in  re lat ion  to the  

quest ions that  you are put t ing to her .    

ADV NGCUKAITOBI SC :    Yes,  Madam Chair ,  thank you .   

Perhaps then le t  us go to the beginning .   I f  you could just  
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take a copy of  your  terms of  reference and then turn  to  page 

4 of  the terms of  reference ,  and then le t  us star t  a t  3 .1.1.1 .    

ADV BATOHI :    I  am there.  

ADV NGCUKAITOBI SC :    Yes.   So i f  you exc lude the  

preamble ,  because the President  has inc luded h is own 

preamble ,  but  you look at  where i t  says supported .    

ADV BATOHI :    Yes,  I  am there.  

ADV NGCUKAITOBI SC :    Supported a decis ion to prosecute  

the accused.    

ADV BATOHI :    I  am there.  10 

ADV NGCUKAITOBI SC :    Notwi thstanding the fact  that  there  

was no evidence just i fy ing the decis ion and you sought  

improper ly  to  have the then Act ing DPP of  KwaZulu -Nata l  

s ign the ind ictment  in  the case wi thout  provid ing h im wi th the  

case dockets and /or  p rosecut ion  memorandum deta i l ing the  

a l leged evidence impl icat ing the  accused on wh ich the  

decis ion to ind ict  had to be made .   You see there that  the 

only words that  are not  inc luded are  the words the ind ictment  

in  the case that  a re not  inc luded in  the f ina l  draf t .   The rest  

of  i t  is  ident ica l .    20 

CHAIRPERSON :    In  other  words,  when you take the  gazet te 

at  terms of  reference ,  and I  suppose I  am correct ,  Advocate 

Ngcukai tobi ,  and you cont rast  them ,  or  at  least  le t  us  look at  

3 .1.1.1 of  the gazet te at  te rms of  re ference and you cont rast  

that  wi th  page 182A of  what  has been referred to you .   Do 
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you agree wi th Counsel 's  quest ion?   

ADV BATOHI :    Chai rperson,  I  am looking at  the two 

paragraphs and what  I  see in  the te rms of  reference ,  what  is  

a lso not  in  the terms of  reference ,  I  am not  sure  whether  

counsel  has covered th is ,  i t  says wi thout  provid ing h im wi th 

the case dockets and /or  prosecut ion memorandum , and in  the 

terms of  reference i t  says to s ign the case dockets  and /or  

prosecut ion memorandum.  

ADV NGCUKAITOBI SC :    Yes,  we agree on that .   That  is  the  

par t  I  was reading saying that  is  excluded in  the f ina l  terms 10 

of  reference .   I t  s tar ts  wi th s ign  the ind ictment  wi thout 

provid ing.  

ADV BATOHI :    In  the terms of  reference i t  says s ign the case 

dockets .    

ADV NGCUKAITOBI SC :    No,  I  am saying in  your  draf t  i t  

says s ign the ind ictment .    

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    So that  i s  a l l  excluded .    

ADV BATOHI :    That  i s  cor rect .    

ADV NGCUKAITOBI SC :    Now,  you remember where th is 20 

became an issue is  the reference to the word case dockets  

which you said does not  ex ist .   And then I  asked how can i t  

not  ex ist  because you draf ted these terms of  reference ?   

ADV BATOHI :    Can you repeat  tha t?   

ADV NGCUKAITOBI SC :    I  am saying you remember where 
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th is  d iscussion s tar ted ,  i t  was when I  re ferred you to the 

words in  the f ina l  terms of  reference case dockets  and you 

said there are no case dockets .   And I  asked,  how can there  

be no case dockets because the charge sheet  refers to  case 

dockets?  And then you says ,  wel l ,  I  do not  know about  th is  

charge sheet ,  I  d id  not  prepare i t .   But  what  I  want  to  refer  

you is  …[intervenes] .  

ADV BATOHI :    Can I  respond to that ?  Because that  is  not  

what  I  sa id .   And when the quest ions are too long ,  I  am not  

able to  respond to th ings and then i t  gets confusing  towards 10 

the end.  

ADV NGCUKAITOBI SC :    A l l  r ight ,  answer i t .  

ADV NGCUKAITOBI SC :    So f i rs t l y ,  I  d id  not  say there were 

no case dockets .   I  sa id there was no –  to  my knowledge ,  

there was no racketeer ing case dockets .   That  was my 

answer .   I  d id  not  say there were no case dockets .    

ADV NGCUKAITOBI SC :    I  understand.    

ADV BATOHI :    Because we know for  a fact  that  there were  

23 murder dockets.  

ADV NGCUKAITOBI SC :    Yes.   We are ta lk ing about  the  20 

racketeer ing case dockets .    

ADV BATOHI :    So I  th ink that  should be made c lear .   I  d id  

say there was no racketeer ing case docket  to  my 

understanding.  

ADV NGCUKAITOBI SC :    Yes.   Wel l ,  th is  i s  the point  I  am 
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making to you .   You said the ent i re  Charge 3.1.1 is  about  

racketeer ing.  

ADV BATOHI :    Can you repeat  tha t?   

ADV NGCUKAITOBI SC :    You said the ent i re  charge in  

re lat ion to 3.1.1 is  about  racketeer ing .   That  is  the only case 

docket  we are ta lk ing about .    

ADV BATOHI :    So when I  sa id i t  re la tes ,  I  d id  not  say the 

ent i re  charge .   You know,  we must  look at  the record and see 

what  words I  use because they have been put  to  me as me 

saying the ent i re  charge .   What  I  meant  i s  that  the  charge 10 

that  we were referr ing to was racketeer ing .    

ADV NGCUKAITOBI SC :    Yes.  

ADV BATOHI :    That  i s  cor rect .    

ADV NGCUKAITOBI SC :    But  that  is  the only charge that  you 

have an issue wi th under 3.1.1.1 unt i l  3 .1.1.5 .    

ADV BATOHI :    That  is  correct .   We are deal ing wi th the 

racketeer ing.  

ADV NGCUKAITOBI SC :    Yes,  yes.   Now,  we come back then 

to the reference to case dockets comes f rom your own draf t  

a t  A .    20 

ADV BATOHI :    That  i s  cor rect .    

ADV NGCUKAITOBI SC :    Yes.   Now,  can we then move on 

to the …[intervenes] .  

ADV BATOHI :    Can I  expla in that  before we move on ?   

ADV NGCUKAITOBI SC :    Yes.  
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ADV BATOHI :    I  would l ike to  expla in i t  because we leave 

th ings hanging and then there is  no explanat ion  for  i t .   

Chai rperson,  the reference to the case dockets there ,  there  

were 23 murder case dockets ,  and that  is  the reference to the  

–  what  th is  is  say ing is  that  he was not  provided wi th those 

case dockets .   But  those case dockets could potent ia l ly  o r  

would potent ia l l y  be the basis fo r  predicate of fences in  any 

racketeer ing charge.  

 So i t  would have been important  fo r  a DPP to have 

a l l  o f  that  i f  he  is  requi red to s ign an ind ictment  for  a 10 

racketeer ing charge .   So that  was my,  the context  o r  what  I  

would have said a t  the t ime wi th regard to case dockets .    

ADV NGCUKAITOBI SC :    Yes.   Cou ld I  then move on to i tem 

B?  Now,  i f  you remove the f i rs t  words in  the Booysen Cato 

Manor mat ter  you star t  wi th  recommended .   Now,  I  d id  not  

see any d i f ference of  substance there .   So you can compare  

i t  yoursel f  and te l l  me.  

ADV BATOHI :    I  wi l l  do that  now.   That  is  cor rect .   I t  is  the 

same.    

ADV NGCUKAITOBI SC :    Yes.   I f  you look at  C,  i f  you 20 

compare that  wi th  3.1.1.3 ,  again just  remove the words in  

re lat ion to the Booysen mat ter ,  i t  s tar ts  wi th sought  to  defend .   

Again ,  I  d id  not  see anyth ing d i f fe rent  there .    

ADV BATOHI :    That  i s  cor rect .   I t  is  the same.    

ADV NGCUKAITOBI SC :    I f  you look at  D,  le t  us do the same 
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exerc ise and compare i t  wi th  3.1.1.4 .    

ADV BATOHI :    That  i s  cor rect .   I t  is  the same.  

ADV NGCUKAITOBI SC :    Then the last  o f  the racketeer ing  

charges is  E ,  compared to 3.1.1.5 ,  s tar t ing wi th the words 

at tempted.   Again ,  I  saw noth ing  d i f ferent  there of  any 

substance.    

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    Yes.   Now,  the mat ter  of  L ieutenant  

General  Mdlu l i  is  worded s l ight ly  d i f ferent ly .   The 3.1.2 star ts  

wi th the words :  10 

“The fa i lure to  cont inue wi th the charges 

against  L ieutenant  General  Richard  

Mdlu l i  fo r  h is  invo lvement  in  the murder  

of  Mr Tefo Abel  Ramogibe . ”  

Those words do not  appear in  your  draf t .   Is  that  cor rect ?   

ADV BATOHI :    That  i s  cor rect .    

ADV BALOYI -MERE SC :    But  the cr i t i ca l  par t  s tar ts  wi th  

caused and i t  comes d i rect ly  f rom your own paragraph F .   

Compare those words caused star t ing wi th where i t  says 

Advocate Chauke  caused at  3.1.2 and at  F look at  a f ter  the  20 

Mdlu l i  mat ter  caused and te l l  me i f  there is  any d i f ference.  

ADV BATOHI :    I t  is  the same.    

ADV NGCUKAITOBI SC :    Yes.   Now,  th is  i s  the who le point  

why we asked for  the draf t  that  you sent  to  the President .   

What  we can now see is  that  these te rms of  reference are 
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v i r tua l l y  ident ica l  to  what  you gave the President  except  for  

i tem A which we d iscussed ,  and yet  you have g iven ev idence 

that  seeks to d is tance yoursel f  f rom your own terms of  

reference.   Can you expla in yourse l f ?    

ADV BATOHI :    Yes,  I  am not  seeking to d is tance mysel f  f rom 

my own terms of  reference .   When I  sa id that  these f ina l  terms 

of  reference were d i f ferent  to  the te rms of  reference the draf t  

that  we had submit ted,  Chai rperson,  I  was not  compar ing i t  

wi th  th is .   This is  not  a terms of  reference .   The document  

that  Counsel  i s  referr ing to i s  a draf t  le t ter  to  the President  10 

and I  accept  that  we have gone through th is  exerc ise .    

ADV NGCUKAITOBI SC :    Yes.  

ADV BATOHI :    I  was referr ing to a  draf t  terms of  reference 

which I  understood that  we sent  to  the President 's  of f ice 

separate ly f rom th is  le t te r .   Now,  I  have seen a draf t  o f  that  

document ,  but  my of f ice was t ry ing to f ind the  precise one 

that  was sent  to  the President ,  and that  is  the document  that  

I  was refer r ing to when I  sa id that  i t  was d i f fe rent  f rom these 

terms of  reference .    

 I  was not  compar ing th is  f ina l  te rms of  reference wi th  20 

the draf t  le t ter  to  the President .   In  fact ,  I  have not  even,  you 

know,  but  for  when th is  le t ter  went ,  I  have not  even looked at  

th is  le t ter  in  preparat ion for  th is  enqui ry because I  have just  

had no t ime to look at  a l l  o f  these documents .   But  to  be c lear ,  

when I  sa id i t  was d i f ferent ,  I  was not  refer r ing to the draf t  
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le t ter  of  the Pres ident .   I  was referr ing to a draf t  terms of  

reference which we a lso submit ted,  is  my understanding ,  to  

the Min ister .    

ADV NGCUKAITOBI SC :    So the problem,  Advocate Batohi ,  

even th is  document  we have now gone through pains takingly  

was never d isc losed by you .   I t  came up in  the  cross -

examinat ion.  

ADV BATOHI :    So,  Chai rperson,  again,  I  want  to  be very 

c lear .   There is  no th ing we want  to  h ide in  th is  mat ter .   These 

documents are a l l  re fer red to in  the  document  that  was sent  10 

to the Min ister .   They are a l l  a t tached as annexures to my 

SB10.   They are Annexures A to M,  which are refer red to,  

wel l ,  i t  should be referred to .   Let  me just  get  to  SB10 before 

I  s tar t  saying th ings that  are not  absolute ly  accurate because 

I  do want  to  be accurate in  the c i rcumstances,  as accurate as  

I  can be.   I  am looking at  SB10 .    

 I t  goes to Annexure F,  J ,  K .   What  is  the last  one?  

J .   K  is  on 175.   Annexure K,  L,  and M.   So SB10 refers by  

name to every  one of  these documents that  was submit ted in  

the bundle .   We are not  wi thhold ing  anyth ing,  Chai rperson .   20 

I t  was just  that  my af f idavi t  would have been ext remely long 

i f  we at tached everyth ing to my af f idavi t .   So what  we d id is  

we refer red to them and d id not  a t tach them .  But  i t  is  not  

wi thhold ing evidence,  Chai rperson .   I t  is  a l l  in  my af f idavi t .    

ADV NGCUKAITOBI SC :    You see,  the problem even wi th  
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that  answer is  that  i f  you are going to g ive evidence to th is  

Panel  that  the  President  has g iven you terms of  reference 

that  are d i f fe rent  to  what  you submit ted,  you have an 

obl igat ion  to d isc lose to the  Panel  that  you a lso  gave them 

Annexure L .    

ADV BATOHI :    I t  is  in  my af f idavi t  that  I  gave them Annexure 

L.   So I  am not  wi thhold ing i t .   I t  is  SB10 refers to  Annexure 

L.    

CHAIRPERSON :    Just  one,  you know,  concern .   And i t  is  a  

concern that  I  have ra ised even in  the past  about  non -10 

provis ion of  documents in  advance .   This SB10 that  you are 

now ta lk ing about .  

ADV BATOHI :    Pardon me?   

CHAIRPERSON :    I  say th is  SB10 that  you are now ta lk ing  

about  is  par t  o f  the documents that  came late to  the enqui ry  

…[intervenes] .  

ADV BATOHI :    No,  i t  is  an  …[intervenes] .  

CHAIRPERSON :    The annexures  –  I  am st i l l  ta lk ing .   The 

annexures,  I  th ink as lawyers genera l ly  and even as human 

beings,  we unders tand that  i t  is  very  important  that  i f  you g ive  20 

me a document  that  makes reference to annexures,  those 

annexures must  be par t  o f  the document .   The reason that  

you deem i t  f i t  to  see i t  as an annexure to the document ,  i t  

means i t  i s  an  important  document .   So here we are today,  

we get  these documents that  we are to ld just  came into  
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serv ice to the enqui ry for  the f i rs t  t ime today .   Thank you.   I  

am to ld for  a change  my voice is  very sof t .   Okay.  

ADV BATOHI :    I  am st ruggl ing as  wel l ,  that  is  why I  have 

been asking .    

CHAIRPERSON :    Okay,  maybe there is  something wrong wi th 

me.   Sorry about  that ,  I  beg your pardon .   Ord inar i ly ,  I  am 

to ld I  scream.  So I  t ry  to  be a ladyl i ke and ta lk  sof t ly .   I t  does 

not  help .   Okay,  you understand my concern ?   

ADV BATOHI :    I  do.  

CHAIRPERSON :    Okay,  thank you .    10 

ADV BATOHI :    Can I  respond?   

CHAIRPERSON :    Yes,  you may.    

ADV BATOHI :    Thank you.   So I  d id  te l l  my team, we d id say 

that  we must  look at  my af f idavi t  and make sure tha t  a l l  the 

annexures are up loaded ,  and I  wou ld have expected that  a l l  

o f  these documents that  are annexures to my annexures 

would have a lso been uploaded .   So to the extent  that  they 

have not  been,  and I  need to conf i rm wi th the team, I  wi l l  

apologise for  that ,  but  that  was an exerc ise that  they were  

meant  to  go through met icu lously  to  make sure that  every 20 

annexure to an annexure is  uploaded .   So I  wi l l  check wi th  

them and see what  the posi t ion is .   And I  would have thought  

that  that  would have been done by now.  

CHAIRPERSON :    Ja,  I  do not  want  to  bel ieve at  a  point .   I  

have just  been tempted to re i te rate  th is  concern now .   Thank 
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you.  

ADV BATOHI :    No,  thank you,  Cha i rperson .    

ADV NGCUKAITOBI SC :    Yes,  Advocate Batohi ,  I  am sorry .   

I  am not  done on th is  point .    

ADV BATOHI :    I t  is  f ine.  

ADV NGCUKAITOBI SC :    Because your c la im that  Annexure  

L was at tached to SB10 is  a l ie .   I f  you go to SB10,  page 275,  

paragraph 31,  and that  is  your  le t ter  of  the 18 t h  o f  August  

2023,  i t  says:  

“ I t  is  fur ther  recommended that  10 

Advocate Chauke be af forded an 

opportuni ty  by the  President  to  advance 

reasons as to why he should not  be 

suspended and a f i tness enqui ry be  

inst i tu ted against  h im .   A draf t  le t ter  i s  

at tached here to Annexure L . ”  

Annexure L i tse l f  was never there .    

CHAIRPERSON :    I  th ink i t  i s  important  for  the  record to make 

ment ion of  the fac t  that  SB10 forms par t  o f  Advocate Batohi 's  

af f idavi t .    20 

ADV NGCUKAITOBI SC :    Yes,  indeed.   Thank you,  Madam 

Chai r .   So i f  you,  Annexure SB10,  which is  a. . .    

CHAIRPERSON :    I t  is  SB10266.    

ADV NGCUKAITOBI SC :    Yes,  SB10266,  yes .   That  is  where 

the document  star ts .   And the speci f ic  paragraph I  am 
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re ferr ing to is  at  paragraph 31,  which is  at  SB10275 .   What  I  

am asking you,  Advocate Batohi ,  is  that  your  statement  tha t  

Annexure L  was inc luded in  SB10 is  a l ie  because Annexure  

L was never at tached to SB10.  

CHAIRPERSON :    Before Advocate Batohi  answers ,  which 

paragraph d id you refer  to?   

ADV NGCUKAITOBI SC :    Paragraph 31,  Madam Chai r ,  a t  

page SB10275.    

ADV BATOHI :    Chai rperson,  can Counsel  p lease repeat  that ?  

Because I  want  to  be  c lear  about  what  i t  i s  a l leged that  I  am 10 

ly ing about .    

ADV NGCUKAITOBI SC :    When you say  –  I  sa id to  you,  you 

fa i led to d isc lose Annexure L .   Then you said,  I  d id  not  fa i l ,  

i t  is  par t  o f  SB10.   And I  have now gone back to  SB10,  

par t icu lar ly  at  paragraph 31 .   What  is  s tated there is  that :  

“ I t  is  fur ther  recommended that  

Advocate Chauke be af forded an 

opportuni ty  by the  President  to  advance 

reasons as to why he should not  be 

suspended and a f i tness enqui ry be  20 

inst i tu ted against  h im .   A draf t  le t ter  

at tached hereto Annexure L . ”  

Annexure L was never at tached to  SB10.    

ADV BATOHI :    That  is  correct .   Annexure –  wel l ,  le t  me 

rephrase that  before I  answer that  quick ly .   SB10 is  a le t te r  
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to  the President .   Let  me get  that  r ight .   I t  is  a  memo to the  

Min ister .   And those annexures that  you are referr ing  to are  

annexures to the memorandum to the Min ister .   These would  

have been at tached to the memorandum to the Min is ter ,  but  

they were not  at tached to my af f idavi t .    

 So when the at tachments to  my af f idavi ts  were put  

together ,  the memorandum only  was at tached,  not  the 

annexures.   But  my point  was tha t  i f  one reads the memo 

i tse l f ,  i t  re fers to  a l l  o f  these annexures and g ives a  

descr ip t ion of  them.  Let  me just  make sure that  I  am c lear  10 

about  that  because I  am  –  just  a  moment ,  Chai rperson,  i f  you 

g ive me a moment .   I  just  want  to  make sure .  

 I  am going to look at  Annexure L  now so that  I  am 

c lear .   Annexure  L is  in  the bundle provided by Advocate  

Chauke 's team.  I f  I  could just  be  helped wi th the  page 

number,  i t  wi l l  be usefu l .  

CHAIRPERSON :    I  beg your pardon .    

ADV NGCUKAITOBI SC :    What  page?   

CHAIRPERSON :    Let  me cor rect  that .   Annexure L fo rms par t  

o f  the documents  that  were referred to or  put  together  by  20 

jun ior  counsel ,  Advocate Lekgetho.  

ADV BATOHI :    That  i s  cor rect .    

CHAIRPERSON :    In  a document  that  was emai led to Kat lego  

Aubrey and to yoursel f ,  among other  people ment ioned in  that  

emai l .    
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ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    So i t  is  not  cor rect  that  i t  is  prov ided by 

the team of  Advocate Chauke .   I t  was provided by your of f ice,  

i f  I  may put  i t  tha t  way ,  and that  consists of  the l i s t  o f  those 

documents at  page 163 .    

ADV BATOHI :    Chai rperson,  I  am not  incor rect  when I  say i t  

was provided by them.  I  meant  i t  was provided in  th is  b ig 

f i le .   This i s  the f i le  that  I  received f rom them .  So that  is  what  

I  meant .   But  you are cor rect  indeed that  th is  is  something 

that  came f rom my of f ice and was sent  to  them by emai l .    10 

CHAIRPERSON :    And Advocate Lekgetho copied you in  that  

emai l?    

ADV BATOHI :    Yes,  that  is  correct .    

CHAIRPERSON :    So you had the document?   

ADV BATOHI :    Yes,  I  am not  d isput ing that .  

CHAIRPERSON :    I  am just  correct ing the fact  tha t  i t  was 

provided by Advocate Chauke 's team .    

ADV BATOHI :    Chai rperson,  I  am saying I  d id  no t  –  what  I  

meant  when I  sa id that  is  that  th is  ent i re  bundle in  th is  b lack 

f i le  has been g iven to me by Advocate Chauke 's team ,  and i t  20 

is  in  th is  bundle .   That  is  a l l  I  meant .   But  of  course,  i t  comes 

f rom my of f ice  …[intervenes] .  

CHAIRPERSON :    The source is  your  of f ice.  

ADV BATOHI :    Yes,  absolute ly .   But  they handed me th is  

bundle .   That  is  what  I  meant  when I  sa id they gave i t  to  me.  
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CHAIRPERSON :    I t  is  very important  to  get  i t  r ight  because 

we wi l l  get  confused when we wr i te  the report .    

ADV BATOHI :    Certa in ly ,  Chai rperson .   I  wi l l  be mindfu l  o f  

that .   So le t  me look at  Annexure K .   I  am going to t ry  to . . .   I f  

anyone can guide me to the page,  i t  wi l l  be quicker  so that  I  

can read th is  document .    

CHAIRPERSON :    I  am sor ry,  Advocate Ngcukai tobi .   I  

in ter rupted.  

ADV NGCUKAITOBI SC :    Yes.    

CHAIRPERSON :    You had refer red Advocate Batohi  to  10 

…[intervenes] .    

ADV NGCUKAITOBI SC :    Paragraph 31,  which is  

…[intervenes] .  

CHAIRPERSON :    Paragraph 31 .    

ADV NGCUKAITOBI SC :    Yes.   S imply to  ask her ,  and I  th ink  

she has done tha t ,  to  conf i rm that  that  Annexure L  was not  

par t  o f  SB10.    

ADV BATOHI :    Let  me correct  that ,  Chai rperson .   I t  was not  

at tached to  SB10 in  my af f idavi t ,  but  i t  was cer ta in ly  par t  o f  

the memorandum that  was submit ted to the Min ister  when i t  20 

was submit ted .   But  as I  have been painfu l l y  t ry ing  to expla in,  

we d id not  add a l l  the annexures when we d id my af f idavi t ,  

and they have been now suppl ied to Advocate Chauke's team .    

ADV NGCUKAITOBI SC :    Advocate  Batohi ,  can I  ask you,  on  

your main defence on th is  issue,  which is  that  th is  was a  draf t  
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le t ter  that  you prepared fo r  the President  to  s ign when 

suspending Advocate Chauke and you d id not  expect  that  th is  

would be the te rms of  reference .   Now,  i t  is  a  b i t  o f  a  puzzl ing  

expectat ion on your par t .   Why d id you not  expect  them to be 

par t  o f  the terms of  reference when you have g iven them to  

the President?   

ADV BATOHI :    My understanding is  that  we submit ted a 

draf t ,  but  I  could be mistaken about  that .   But  th is  was a le t te r  

to  the President ,  and I  d id  not  know what  the  –  i n  fact ,  i t  was 

a draf t .   The President  is  at  l iber ty  to  change that  le t ter  as  10 

he deems f i t .   We d id not  expect  tha t  th is  wi l l  f ind i ts  way in to 

the terms of  reference .   I t  was expla in ing to the Pres ident ,  in  

summary,  what  issues we had wi th Advocate Chauke 's  

conduct .  

ADV NGCUKAITOBI SC :    Yes.   There was another  document ,  

but  we have not  found the source o f  i t .   I f  you go to page 177 

of  Fi le  3 .    

CHAIRPERSON :    Counsel ,  I  am sorry .   This draf t  le t ter ,  as  

you have just  ment ioned,  sought  to  convey to the President  

what  i ssues you had wi th Advocate Chauke,  as you have just  20 

ment ioned.   I  just  want  to  check .    

ADV BATOHI :    Can we look at  the draf t  le t ter  again ?   

CHAIRPERSON :    No,  no,  no.   I  am referr ing to your answer  

that  you have just  g iven now.  

ADV BATOHI :    Yes,  I  answered i t ,  but  when I  rea l ise i t  is  
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be ing scrut in ised to the level  i t  is ,  I  would l ike to  look at  the  

le t ter .    

CHAIRPERSON :    No,  no,  no,  Counsel .   I  am asking you .   You 

responded just  maybe a minute  ago that  the draf t  le t ter  

sought  to  convey to the President  what  issues you had wi th 

Advocate Chauke .   That  was your response  …[intervenes] .  

ADV BATOHI :    Chai rperson …[ intervenes] .    

CHAIRPERSON :    Because I  want  to  ask you a quest ion on 

that  s tatement .  

ADV BATOHI :    Wel l ,  I  would l i ke to  look at  the le t te r  f i rs t .    10 

CHAIRPERSON :    No,  no,  no,  no .   D id you answer to  Counsel  

h is  last  quest ion when I  in ter rupted h im,  that  you answered 

your draf t  le t ter  to  the President  was to convey the issues 

you had wi th Advocate Chauke?   

ADV BATOHI :    Chai rperson,  that  was loosely put .   That  is  

why I  am asking that  I  re fer  to  the  le t ter .   There may have 

been other  th ings there that  I  added,  and I  th ink in  fa i rness,  

I  should be a l lowed to look at  the le t ter  and then say exact ly .   

I  loosely put  i t .   I  d id  not  refer  to  i t  because we have been 

through some of  i t  and we have compared i t  wi th  the terms of  20 

reference,  and i t  re la tes cer ta in ly  to  some of  the conduct  that  

we had an issue wi th ,  but  there are other  th ings in  the le t ter  

as wel l .  

CHAIRPERSON :    No,  I  am not  ta lk ing about  the contents of  

the le t te r .   I  am asking you a quest ion based on your  answer 
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to  Advocate Ngcukai tobi  that  your  draf t  to  the President  was 

to convey the  issues that  you had wi th  Advocate Chauke .   

That  was your answer .   Cor rect?   

ADV BATOHI :    Chai rperson,  we sent  a whole bundle of  

documents to  the President  …[intervenes] .  

CHAIRPERSON :    No,  no,  no,  Counsel .   And I  am going to  

ask you again fo r  the last  t ime .   When you responded to 

Advocate Ngcukai tobi  a  shor t  whi le  ago,  you said your draf t  

le t ter  to  the President  sought  to  convey to h im the issues that  

you had wi th Advocate Chauke .   I t  was to convey the issues 10 

you had wi th Advocate Chauke .   Is  that  what  you said?   

ADV BATOHI :    That  i s  what  I  sa id loosely .    

CHAIRPERSON :    Yes,  thank you.  

ADV NGCUKAITOBI SC :    Yes.   In  fact ,  on th is  top ic,  the  

suspension le t ter  of  Advocate Chauke is  ident ica l  to  the draf t  

that  you prepared .   I  do not  need to  go through i t ,  but  we can 

accept  that .    

ADV BATOHI :    Sure.  

ADV NGCUKAITOBI SC :    Yes.   Now,  I  wanted to just  come 

back to t ry ing to understand what  is  the substance of  your  20 

answer .   There is  a document  headed the Presidency Draf t  

Terms of  Reference at  page 177 of  Fi le  3 .    

CHAIRPERSON :    What  page is  tha t?   

ADV NGCUKAITOBI SC :    177,  Madam Chair .    

CHAIRPERSON :    177.  
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ADV NGCUKAITOBI SC :    Yes.    

CHAIRPERSON :    And what  i s  the quest ion wi th regard to 

that?   

ADV NGCUKAITOBI SC :    Yes,  thank you .   I f  you could go to 

page 179?  What  th is  document  does is  to  ident i fy  the issues 

to be decided .    

CHAIRPERSON :    What  is  th is?  I  am sor ry .    

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    For  the purpose of  the record,  what  is  th is  

document  at  page 177?   10 

ADV NGCUKAITOBI SC :    I  am very happy,  Madam Chair ,  

you have asked that  quest ion because i t  is  one of  the  

documents we received f rom Advocate Lekgetho and I  was 

going to ask the wi tness to expla in  what  is  the status of  th is  

document .    

CHAIRPERSON :    A t  177? 

ADV NGCUKAITOBI SC :    A t  177,  yes .    

CHAIRPERSON :    Thank you.    

ADV NGCUKAITOBI SC :    Yes.   Advocate Batohi ,  i f  we could 

just  go to 179?  This  document  purpor ts  to  ident i fy  the  issues 20 

to be determined by the enqui ry at  Roman f igure one and 

Roman f igure two in  broad and gener ic  terms ,  but  does not  

ident i fy  any terms of  reference in  the same deta i led sense 

that  the gazet ted terms of  reference do .   Now,  who prepared 

th is  document  at  page 177 ?   
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ADV BATOHI :    So th is  is  the draf t  terms of  reference that  I  

was referr ing to ear l ier ,  Chai rperson .   I t  was prepared by my 

of f ice .    

ADV NGCUKAITOBI SC :    Was th is  a f i rs t  draf t ,  a  f ina l  draf t ?    

ADV BATOHI :    I  cannot  recal l .   I  assume i t  would have been 

the f ina l  d raf t .  

ADV NGCUKAITOBI SC :    And what  happened to i t ?   You 

gave i t  to  the  Min ister?  

ADV BATOHI :    Wel l ,  I  thought  i t  would have been sent  to  the  

Min ister  because that  is  why we dra f ted i t ,  but  I  am not  sure.  10 

ADV NGCUKAITOBI SC :    Yes.   In  any event ,  the point  I  am 

real ly  t ry ing to understand here is  i t  is  only at  page 179 where  

there is  an  ident i f icat ion  of  the issues to  be decided ,  but  there  

are no actual  te rms of  reference in  that  document  a t  a l l .    

ADV BATOHI :    The heading of  the  document  is  draf t  terms 

of  reference.   In  fact ,  there is  noth ing wrong wi th having  

broad te rms of  reference .    

ADV NGCUKAITOBI SC :    Now,  what  I  am asking you is  there 

are no terms of  reference in  the document .   There is  an 

ident i f icat ion of  the issues to be decided at  page 179.  20 

ADV BATOHI :    This i s  a draf t  terms of  reference document .   

We can quibble about  semant ics ,  but  th is  is  the draf t  terms 

of  reference.   And at  page 179,  as you say,  the issues are  

broadly def ined.  

ADV NGCUKAITOBI SC :    Yes.   The only document  that  
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speci f ies the compla ints against  Mr  Chauke to the level  o f  the  

terms of  reference is  what  we were  looking at ,  a t  page 181.    

ADV BATOHI :    That  i s  the le t te r  to  the  President  and not  the  

draf t  terms of  reference .    

ADV NGCUKAITOBI SC :    Indeed,  yes.    

ADV BATOHI :    I t  is  cor rect .    

ADV NGCUKAITOBI SC :    And that  is  what  u l t imate ly  makes 

i t  as te rms of  reference by the  Pres ident ,  page 181.  

ADV BATOHI :    That  i s  the  President 's  decis ion .    

ADV NGCUKAITOBI SC :    Yes.   Thank you.   Now,  in  re lat ion 10 

to that  f ina l  document  and your  own draf t ,  you have never  

ident i f ied the issue of  Mr Chauke act ing in  excess of  h is  

author i ty  as par t  and parcel  o f  that  le t ter  at  page 181.  

ADV BATOHI :    Chai rperson,  I  wi l l  have to look at  th is  

carefu l l y .   Chai rperson,  the terms o f  reference have got  to  be  

draf ted,  have got  to  be read in  i ts  ent i re ty .   I f  we look at  page 

178,  i t  re fers to  –  wel l ,  before that ,  Chai rperson,  i f  I  may,  

page 177 refers to  the re levant  sect ions in  the Const i tu t ion ,  

and I  wi l l  not  go through a l l  o f  them.  I t  re fers to  sect ions in  

the NPA Act .   And then at  page 178,  i t  s tates in  the th i rd  20 

paragraph:  

“And whereas sect ion 24 (1)  of  the NPA 

provides that  a  DPP has,  in  respect  of  

the area for  which he or  she has been 

appointed,  the power to  do var ious 
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th ings. ”  

I t  just  quotes the sect ion again .   I f  we go to page 179 .    

ADV NGCUKAITOBI SC :    Just  remember,  you are t ry ing to 

f ind a sect ion tha t  says Advocate Chauke acted in  excess of  

h is  author i ty  by get t ing involved in  the KZN mat ter .  

ADV BATOHI :    I  am answer ing the  quest ion .    

ADV NGCUKAITOBI SC :    Wel l ,  okay .   Wel l ,  show us then the  

passage.  

ADV BATOHI :    I  am answer ing the quest ion,  Counsel .   Sorry,  

Chai rperson.   Chai rperson,  at  page 179,  i t  s tates :  10 

“The issues to be determined by the  

enqui ry are set  out  below. ”  

And then i f  we go to ( i i ) ,  i t  says :  

“ Insofar  as i t  re la tes d i rect ly  or  

ind i rect ly  to  the  conduct  of  Advocate 

Chauke and h is f i tness and propr ie ty to  

hold of f i ce. ”  

Sor ry,  that  is  not  what  I  should be reading :  

“ ( i i )  Whether  in  fu l f i l l ing  h is  

responsib i l i t ies as Di rector  of  Pub l ic  20 

Prosecut ions:  

[1 ]  Advocate Chauke compl ied wi th the  

Const i tu t ion,  the Nat ional  Prosecut ing 

Author i t y  Act ,  and any other  re levant  

laws in  h is  posi t ion as a senior  leader  
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in  the Nat ional  Prosecut ing  

Author i t y . ”  

Chai rperson,  i f  we a lso look at  the bul le t  on page 180,  the 

second round bu l le t ,  and th is  may not  be the only ones .   

Advocate Chauke exerc ised h is powers and per formed h is  

dut ies.   Wel l ,  before that ,  Chai rperson,  the f i rs t  bu l le t :  

“Advocate Chauke duly respected Court  

processes and proceedings before  the  

Courts as requi red by appl icable  

prescr ip ts and as a senior  member of  10 

the NPA. ”  

And the bul le t ,  THE next  one:  

“Advocate Chauke exerc ised h is powers 

and per formed h is dut ies and funct ions 

in  accordance wi th the Prosecut ion 

Pol icy ,  Pol icy D i rect ives as determined 

under sect ion 21 of  the NPA Act . ”  

Chai rperson,  cer ta in ly  i t  does not  speci f i ca l l y  s tate,  those 

words are not  used here,  that  he acted outs ide h is  

jur isd ict ion ,  but  everyth ing that  I  have read ind icates that  20 

very aspect ,  i t  requi res Advocate Chauke to exerc ise powers  

as a DPP wi th in h is  area of  jur isd ict ion .   And a l l  o f  these 

paragraphs that  I  have ment ioned must  be read wi th the 

conduct  when Advocate Chauke exerc ised powers that  were  

not  granted to h im by the Const i tu t ion or  the NPA Act  in  that  
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he exerc ised them outs ide of  h is  jur isd ict ion .    

ADV NGCUKAITOBI SC :    Advocate Batohi ,  you have now 

summarised a new term of  reference,  which would have been 

one sentence.   Why d id you not  inc lude i t  in  the draf t ?   

ADV BATOHI :    Chai rperson,  I  do not  know.   I  cannot  answer  

that .   So i f  i t  is  a  mistake,  i t  does not  mean th is  enqui ry  

cannot  –  the purpose of  th is  enqui ry is  to  enqui re,  in  my 

humble v iew,  in to the conduct  of  Advocate Chauke .   And 

cer ta in ly  i t  cannot  be i f  there was an overs ight  or  i f  i t  was 

draf ted in  a way d i f ferent ly  to  what  Counsel  th inks i t  should 10 

have been,  that  i t  should in  any way const ra in th is  enqui ry .    

ADV NGCUKAITOBI SC :    So you see th is  enqui ry as a lso  

f ix ing your  mistakes and your overs ight  and your s loppiness 

in  draf t ing?  

ADV BATOHI :    That  is  your  comment  and I  wi l l  not  respond 

to that .  

ADV NGCUKAITOBI SC :    But  you are the one who said that  

merely because there was a mistake,  merely because there  

was an overs ight ,  should not  const ra in the enqui ry .   So i t  is  

complete ly just i f ied for  me to put  i t  back to you that  you see 20 

the ro le of  th is  enqui ry as f ix ing your mistakes,  f ix ing your  

overs ights and f ix ing your s loppiness in  draf t ing .    

ADV BATOHI :    Counsel ,  you th ink you just i f ied .   I  do not .   

We can agree to d isagree on that .    

ADV NGCUKAITOBI SC :    Are you going to answer the  
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quest ion or  not?   

ADV BATOHI :    I  d isagree wi th that .  

ADV NGCUKAITOBI SC :    So you do not  see th is  as the job  

of  th is  enqui ry to  f ix  your  mistakes and f ix  your  s lopp iness in  

draf t ing?   

ADV BATOHI :    I  do not  see i t  as the job of  th is  enqui ry to  f i x  

my mistakes or  my s loppiness .    

ADV NGCUKAITOBI SC :    Yes.   Now,  when you look at  the  

draf t  le t ter  f rom page 181  …[intervenes] .  

ADV BATOHI :    I  should add that  that  is  your  …[intervenes] .  10 

CHAIRPERSON :    Pardon me,  Counsel .   Counsel  asked you 

a quest ion,  you answered,  and he is  now asking you another  

quest ion then your answers whi ls t  he is  asking you.   I  th ink i t  

is  important ,  Advocate Batohi ,  to  accord one another  the  

respect  and just  to  observe the quorum .    

ADV BATOHI :    I  have absolute respect  for  Advocate  

Ngcukai tobi ,  Chai rperson.    

CHAIRPERSON :    Wel l ,  you can say i t ,  but  you do not  show 

i t .    

ADV BATOHI :    I  apologise,  Advocate Ngcukai tobi .  20 

ADV NGCUKAITOBI SC :    There  is  no need to .   Anyway,  

thank you for  the apology .   Let  me not  poison the water  

a l ready.    

CHAIRPERSON :    Advocate  Batohi  and Advocate  

Ngcukai tobi ,  i t  is  quarter  past  11 .   You may pause where the 
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apology –  i t  is  quarter  past  11 .   You just  pause where  the  

apology is  g iven and you wi l l  cont inue when you reconvene 

af ter  the tea adjournment .    

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .  

CHAIRPERSON :    Just  remember the point  where you 

stopped and then you wi l l  take i t  f rom there .   We wi l l  ad journ 

for  tea unt i l  11:35  

ENQUIRY ADJOURNS 

ENQUIRY RESUMES 

ADV NGCUKAITOBI SC :    …i t  uses no evidence.  10 

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    Yes.   That  document ,  again,  when 

i t  comes to the mat ter  of  L ieutenant  General  Mdlu l i ,  is  l imi ted  

only to  the decis ion to wi thdraw the charge and to refer  the  

mat ter  to  an inquest .   I t  does not  refer  to  the fa i lu re to  

re instate the charge af ter  the inquest  o r  the fa i lu re to  

re instate the murder charge af ter  the ju dgment  of  Judge 

Murphy.  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    That  document  a lso does not  20 

ment ion anyth ing wrong wi th Mr Chauke 's decis ion to  inst ruct  

an appeal  against  the judgment  of  Judge Murphy in  the mat ter  

of  L ieutenant  General  Mdlu l i .  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    Yes.   Thank you.   Might  we move 
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on to the next  top ic?   When we adjourned,  there was a th i rd  

issue to be dea l t  wi th ,  which was the quest ion  of  the  

inst ruct ion to Advocate Hi l ton Epste in .   Can I  understand 

what  your  ev idence is?  Is  i t  that  you do not  recal l  the ent i re  

in teract ions wi th Advocate Epste in or  not?  

ADV BATOHI :    The posi t ion is  that  I  had in teract ions wi th  

Advocate Epste in .   I  remember tha t .   I  recal l  b roadly  that  he  

had been br ie fed by Advocate Abrahams in a number of  cases 

and the meet ings we had deal t  wi th  the status of  those 

mat ters genera l l y .  10 

ADV NGCUKAITOBI SC :    Can you expla in why you never  

d isc losed th is  episode of  the involvement  of  Mr  Epste in 

despi te  you being complete ly aware  of  that  fact?  

ADV BATOHI :    I  d id  not  th ink i t  was re levant  at  the t ime,  but  

I  am here to answer quest ions .   I  am happy to ta lk  about  i t .  

ADV NGCUKAITOBI SC :    So i t  i s  not  about  having fo rgot ten .   

I t  is  about  a del iberate choice tha t  you wi l l  not  d isc lose i t  

because i t  is  not  re levant .  

ADV BATOHI :    No,  that  is  not  correct .   I f  I  can p lease c lar i f y  

that .   I t  was not  a del iberate choice .   I t  is  not  l ike I  thought  20 

about  my in teract ions wi th counsel ,  Advocate Epste in,  and 

decided not  to  put  i t  in .   That  is  def in i te ly  not  the case at  a l l .   

We were t ry ing to put  together  my a f f idavi t  and I  th ink  maybe 

we need to go back to the t imel ines under which we d id th is  

and I  th ink everyone is  aware of  tha t ,  so I  wi l l  not  go through 
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i t  again .    

 But  I  had a couple of  days,  amongst  other  th ings,  an  

appearance before Par l iament .   I  am not  making excuses .   A l l  

I  am saying is  tha t  we t r ied to put  in  my af f idavi t  aspects that  

we thought  would  assist  th is  enqui ry and I  am not  t ry ing to 

wi thhold that .   I  d id  not  even th ink about  Mr Epste in at  the  

t ime,  but  I  am happy to d iscuss any aspect  of  my meet ings 

wi th h im.   I  have got  noth ing to h ide at  a l l .  

ADV NGCUKAITOBI SC :    Now . . . [ in te rvenes]  

ADV MOHLAMONYANE SC :    Madam Chair ,  w i th  your  10 

permission,  may I  ask to in terpose w i th respect  to  my learned 

col league.   I  am advised by the NPA team that  at  the  t ime of  

the set t l ing of  the  NDPP's af f idavi t ,  there was no inst ruct ion  

about  the Epste in issue and I  am asked to convey tha t  and to  

put  i t  on record.  

CHAIRPERSON :    I  do not  understand,  counsel ,  are you 

suggest ing that  the issue regard ing in teract ions between 

Advocate Batohi  and Advocate Epste in was not  b rought  to  the 

evidence- leaving team? 

ADV MOHLAMONYANE SC :    No.  20 

CHAIRPERSON :    Or  what?  

ADV MOHLAMONYANE SC :    The NPA team was not  brought  

to  the at tent ion of  the NPA,  rather  the at tent ion of  Advocate  

Hul ley at  the t ime,  and the evidence - leading team as wel l ,  

when the af f idavi t  o f  the NDPP was set t led .   In  other  words,  
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i t  is  a  response to Advocate Ngcukai tobi ’s  i ssue that  

Advocate Batohi  has not  brought  that  to  l ight  in  her  af f idavi t ,  

d isc losed the in teract ions in  her  af f idavi t .  

CHAIRPERSON :    And Advocate Batohi  sought  to  answer that  

quest ion the way she d id ?  Are you tak ing issues wi th her  

answer?  

ADV MOHLAMONYANE SC :    Not  qui te .   I  was just  asked to 

put  i t  on  record .   I  am not  tak ing any issue wi th that .   Her  

answers wi l l  remain .   Those are her  answers.  

CHAIRPERSON :    Should you not  leave th is  aspect  for  re-10 

examinat ion ,  because those are mat ters that  you can c lar i f y  

maybe in  re -examinat ion?   

ADV MOHLAMONYANE SC :    Yes.  

CHAIRPERSON :    Not  now.  

ADV MOHLAMONYANE SC :    I  agree.    

ADV NGCUKAITOBI SC :    Thank you,  Madam.  

CHAIRPERSON :    I  see Advocate Hul ley  is  ra is ing a hand.   

Would you p lease confer  wi th  h im ?   

ADV MOHLAMONYANE SC :    Madam Chair ,  Advocate Hul ley  

is  request ing that  he be g iven an audience on th is  aspect .  20 

CHAIRPERSON :    We wi l l  confuse th is  record .   As you know,  

senior  counsel ,  you wi l l  have an opportuni ty  la te r  when you 

re-exam.  We cannot  have cross -examinat ion and re -

examinat ion at  the same t ime .   Might  I  request  through your  

ev idence leader,  Advocate Mohlamonyane ,  that  you take note  
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o f  th is  aspect  and at  an  appropr ia te  t ime when you re -

examine,  i f  you are minded to do so ,  you can ra ise whatever 

you want  to  ra ise .    

ADV MOHLAMONYANE SC :    I  take your point ,  Madam Chai r .    

CHAIRPERSON :    Yes,  thank you .   You may proceed,  

Advocate Ngcukai tobi .  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chai r .   

Advocate Batohi ,  could you go to page 253 of  f i le  3?  

ADV BATOHI :    I  am there.  

ADV NGCUKAITOBI SC :    Yes.   Now,  there is  an emai l  that  10 

we received on Monday f rom Mr Epste in SC that  was sent  to  

you on the 26th  of  February  2019,  in  p reparat ion for  a  

meet ing to be held on the 6th of  March .   Correct?  

ADV BATOHI :    I t  is  a  le t ter ,  an emai l  f rom Advocate Epste in 

to  mysel f ,  dated 26th of  February  2019.   That  wou ld have 

been about . . .   I  took of f ice on the 1st  of  February  2019,  so i t  

is  wi th in that  month .   And I  am not  sure –  I  cannot  recal l  the 

meet ing on the 6th,  wel l ,  whether  i t  happened on the 6th,  but  

as  I  sa id I  had a  number of  meet ings wi th h im,  so i t  might  

have been in  preparat ion for  that .  20 

ADV NGCUKAITOBI SC :    One of  the documents that  were  

g iven to you is  the  document  that  appears at  page 254,  which  

is  a note prepared by Advocate  Epste in and h is jun ior  

Advocate Govender .  

ADV BATOHI :    I  see that .  
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ADV NGCUKAITOBI SC :    Yes.   Now,  in  that  note  

. . . [ in tervenes]  

CHAIRPERSON :    Advocate Ngcukai tobi ,  how do we know 

that  th is  document  at  254 fo rms par t  o f  a  note that  was 

prepared by Advocate Epste in and jun ior ?  Just  by merely 

looking at  the document ,  how do I  know that?  

ADV NGCUKAITOBI SC :    What  they d id,  Madam Chai r ,  a t  

i tem 1 of  253,  they d id not  only just  ext ract  the  –  i f  you go to 

253,  i tem 1,  there  are documents at tached .   And the f i rs t  one 

that  was at tached is  th is  document  at  page 1 to 5.  10 

CHAIRPERSON :    Wi l l  you p lease c lar i f y  i t  wi th  the w i tness?  

ADV NGCUKAITOBI SC :    Oh,  yes.   Thank you,  thank you.   

Thank you fo r  the  guidance,  Madam Chai r .  

CHAIRPERSON :    Yes.  

ADV NGCUKAITOBI SC :    Advocate  Batohi ,  we consu l ted,  as 

you know,  wi th Advocate Epste in to  get  . . . [ in tervenes]  

ADV BATOHI :    I  was not  aware,  but  you d id ask,  and I  had 

no issue wi th that .  

ADV NGCUKAITOBI SC :    Yes.   Wel l ,  we had asked on 

Monday whether  there was an issue that  you took on the  20 

advice that  was g iven to you,  and you said no.  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    Now,  what  he te l ls  us is  that  in  

preparat ion for  the  meet ing of  the 26th,  they sent  severa l  

documents,  which  inc luded the note  on advice at  254 to 258,  
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the document  at  259,  which was an ext ract  f rom the a f f idavi t  

o f  Mr  Shaun Abrahams,  and then references to case law,  

which you wi l l  f ind at  274,  and then the prosecut ion  

memorandum at  278 .   Do you accept  that ,  or  you have no 

recol lect ion?  

ADV BATOHI :    My of f i ce has been t ry ing to t rack the  emai ls ,  

and fo r  some reason,  we were not  able to  go th is  far  back .   

We were st ruggl ing wi th i t .   So we are not  able to  t race these,  

but  mmm…  he d id br ie f  me on a couple of  occasions,  and I  

do not  have any reason to doubt  that  these documents would  10 

have been par t  o f  a  pack that  he would have sent  to  me,  but  

as I  say,  I  do not  have any independent  recol lect ion of  i t .  

ADV NGCUKAITOBI SC :    Yes.   Wel l ,  in  the consul tat ion,  

Advocate Epste in a lso read out  to  me and my jun ior  

WhatsApp exchanges wi th you,  and I  asked h im not  to  copy 

those because I  fe l t  that  would  be too in t rus ive .   Your 

evidence is  that  you have no recol lect ion whatsoever of  these 

emai ls .  

ADV BATOHI :    No,  no,  I  have no recol lect ion of  the contents,  

but  we cer ta in ly  had communicat ions.  20 

ADV NGCUKAITOBI SC :    When you say you asked your  

of f ice,  I  do not  understand that .   You asked your of f ice to  

t rack these emai ls ,  and they drew a b lank.  

ADV BATOHI :    Ja,  even the  dates  of  the meet ings,  our  

ca lendar,  for  some reason,  was not  tak ing  us back to 2019,  
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so my PA was having some di f f icu l ty  actual ly  get t ing the  

dates of  the meet ings as wel l .   I  do not  know what  the issue 

is .  

ADV NGCUKAITOBI SC :    So f rom your s ide,  there is  just  

noth ing about  2019 on th is  par t i cu la r  issue?  

ADV BATOHI :    I  do not  have anyth ing in  f ront  of  me at  the 

moment .   I  am seeing i t  now for  the f i rs t  t ime s ince then.  

ADV NGCUKAITOBI SC :    The problem wi th th is  is  that  there  

are other  documents f rom 2019 that  you produced for  th is  

enqui ry .    10 

ADV BATOHI :    Yes,  that  is  r ight .  

ADV NGCUKAITOBI SC :    And then suddenly,  th is  one has 

drawn a b lank.  

ADV BATOHI :    You see,  the  other  documents were 

at tachments or  annexures or  they were at tached to other  

documents,  so we were able to ,  but  I  asked my PA to  p lease 

t ry  to  t race the emai ls  as wel l  as  the dates,  and fo r  some 

reason,  we are not  able to  do tha t .   I  do not  know why .   I  

cannot  expla in that ,  but  i t  is  in  my in terest  that  I  have a l l  o f  

i t .  20 

ADV NGCUKAITOBI SC :    No,  I  do not  understand why you 

are able to  get  some documents  f rom 2019,  and then when i t  

comes to these in teract ions wi th Mr  Epste in,  which you never  

d isc losed,  you cannot  f ind anyth ing .  

ADV BATOHI :    I  have no reason to h ide my engagements  
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wi th  Mr Epste in at  a l l .   I  am not  wi thhold ing i t  for  any reason .   

I  am te l l ing you,  I  had  –  the other  documents that  we may 

have got ,  l ike Advocate de Kock 's report ,  was one that  was 

at tached to Dr Broughton 's annexure,  h is  af f idavi t  or  h is  

opin ion.   I  am try ing to th ink which of  the other  2019 

documents we would have had,  but  i t  is  not  l i ke  we searched 

for  those documents now.   I  d id  no t  ask my of f ice  to  do that .   

I  d id  ask them to check for  a l l  my engagements  wi th Mr 

Epste in,  inc luding  dates of  meet ings,  et  cetera ,  and I  do not  

know why we are st ruggl ing wi th i t .  10 

ADV NGCUKAITOBI SC :    Yes.   I f  we then come back then to  

page 254,  just  to  understand,  is  your  test imony that  you have 

no recol lect ion of  page 254 at  a l l?  

ADV BATOHI :    I  have no recol lec t ion of  page 254 at  a l l .   I  

am seeing i t  for  the f i rs t  t ime s ince I  would have f i rs t  –  s ince 

i t  –  i f  i t  came to me then,  I  have got  no reason to doubt  that ,  

but  I  am seeing i t  now for  the f i rs t  t ime.  

ADV NGCUKAITOBI SC :    Yes.   So what  they to ld  you,  Mr  

Epste in,  as advice,  of  course you can say i t  i s  legal  

pr inc ip les ,  paragraph 1 and paragraph 2 ,  those are the  20 

pr inc ip les when POCA cer t i f icates  are issued because you 

asked for  i t .   A t  page 255,  they to ld  you what  you are  ent i t led  

as an NDPP to re ly  on,  which was one of  the points o f  a t tack  

against  the decis ion .   They a lso to ld you,  most  crucia l ly ,  what  

is  the case against  Mr Booysen –  Major  General  Booysen,  I  
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apologise –  a t  page 255,  256,  r ight  up to 257 .   They a lso to ld  

you to just i fy  the  rat ional i ty  because that  was one of  the  

issues that  were chal lenged.  

CHAIRPERSON :    P lease take i t  one step at  a  t ime.  

ADV NGCUKAITOBI SC :    Sorry,  I  apologise.  

CHAIRPERSON :    For  Advocate Batohi  to  respond,  you are  

referred f i rs t  to  255,  then to 257.  

ADV NGCUKAITOBI SC :    Yes,  Madam Chai r ,  thank you for  

the guidance.   We can go back to  255 so that  we get  an 

answer per  quest ion.  10 

ADV BATOHI :    I  would prefer  to  answer i t  complete ly .   I  am 

making a note.  

ADV NGCUKAITOBI SC :    Gener ica l ly ,  oh,  I  see.  

ADV BATOHI :    I  am making a note .   I f  you can go a l i t t le  

s lower,  i t  wi l l  he lp .   Thank you,  Chai rperson.  

ADV NGCUKAITOBI SC :    Yes.   Now,  the reason why they 

prepared th is  note is  that  you had asked for  the i r  v iews on 

the issue of  the appl icat ion brought  by Major  Genera l  

Booysen,  which had been defended by Advocate Abrahams ,  

p leadings were c losed and the mat ter  was due for  a rgument .   20 

They sent  you a short  note to  prepare for  the meet ing .   Let  

us stop there .   Any recol lect ion?  

ADV BATOHI :    I  do not  doubt  that .  

ADV NGCUKAITOBI SC :    You do not  doubt  i t ?    

ADV BATOHI :    Mmm-mmm.  
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ADV NGCUKAITOBI SC :    Yes.   Now that  note,  as most  legal  

advisory notes would say,  s tar ts  o f f  wi th  genera l  pr inc ip les,  

paragraphs 1 and 2,  which is  page 254 and 255 .   Is  that  

correct?  

ADV BATOHI :    I t  does.  

ADV NGCUKAITOBI SC :    Yes.   And one of  the points that  

were at tacked in  that  appl icat ion is  the quest ion of  the extent  

to  which Mr Shaun Abrahams could  have re l ied on summaries  

prepared by jun ior  prosecutors .   I  do  not  mean jun ior  in  years,  

but  jun ior  to  h im .   And then they gave an opin ion on that  at  10 

page 255,  and that  decis ion -makers are ent i t led to re ly  on 

summaries,  cor rect?   

ADV BATOHI :    That  i s  cor rect .    

ADV NGCUKAITOBI SC :    Yes.   And then most  crucia l  

. . . [ in tervenes]  

CHAIRPERSON :    Where  in  paragraph,  page 254,  is  ment ion 

made of  the re l iance on jun ior  advocates?  

ADV NGCUKAITOBI SC :    No,  i t  is  a t  255.  

CHAIRPERSON :    You must  remember,  counsel ,  you have 

presented these documents  for  the f i rs t  t ime to  us th is  20 

morning.  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Meaning we have not  been able to  go 

through i t .    

ADV NGCUKAITOBI SC :    I  appreciate i t .  
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CHAIRPERSON :    So g ive us the deta i l s  as you ask 

quest ions,  and take us to the re levant  points as regards your  

quest ions.  

ADV NGCUKAITOBI SC :    Yes,  thank you,  Madam Chair .   So 

i f  you go to 255,  under  decis ion-makers are ent i t led  to re ly  

on summaries,  i t  says th is  i s  a pr inc ip le of  law,  and they are  

expla in ing to you why i t  is  cor rect .   They say:  

“This is  consistent  wi th  the weal th of  

author i ty  af f i rming that  decis ion -makers  

are ent i t led to re ly  upon summaries of  10 

under ly ing mater ia l  prepared for  them by 

thei r  subord inates . ”  

ADV BATOHI :    That  is  cor rect .   I t  is  a  point  that  I  have a lso  

made at  th is  enqu i ry.  

ADV NGCUKAITOBI SC :    Who are wel l -versed in  the  mat ter ,  

and whose judgment  an u l t imate decis ion  . . . [ in tervenes]  

CHAIRPERSON :    I  beg your pardon,  counsel .   You just  made 

a remark.   What  are you saying,  madam? 

ADV BATOHI :    I  sa id that  is  cor rec t .   I t  is  a lso a point  that  I  

have made at  th is  enqui ry .   So I  agree wi th that .  20 

CHAIRPERSON :    But  you answered the quest ion,  whi ls t  

counsel  i s  busy cont inu ing wi th  the quest ion,  or  d id I  

misunderstand you,  Advocate Ngcukai tobi ?  

ADV NGCUKAITOBI SC :    Yes,  I  had not  yet  f in ished .   But  

we can l ive wi th  the answer that  the wi tness accepts the  
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proposi t ion.  

CHAIRPERSON :    I t  does help us,  because we are record ing  

your quest ions for  our  own purpose,  and the answers,  

Advocate Batohi ,  i t  w i l l  be helpfu l  i f  you can just  take a deep 

breath and wai t  for  counsel  to  f in ish .   Because you wr i te  a 

quest ion,  and before i t  is  concluded,  you answer .   I t  is  making 

i t  d i f f icu l t  for  us .    

ADV BATOHI :    Understood,  Chai rperson .    

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    You may proceed,  counsel ,  maybe f rom 10 

where you were.  

ADV NGCUKAITOBI SC :    Yes,  thank you.  

CHAIRPERSON :    So that  we can get  the answer f rom 

Advocate Batohi .  

ADV NGCUKAITOBI SC :    Yes,  af ter  the word subord inates,  

comma:  

“…who are  wel l -versed in  the mat ter ,  and 

whose judgment  the u l t imate decis ion -

maker i s  ent i t led  to t rust .   So tha t  is  the  

advice they gave you on that  issue. ”    20 

Correct?  

ADV BATOHI :    I t  is  there .   I t  is  in  the document .  

ADV NGCUKAITOBI SC :    And then one of  the most  important  

issues,  I  wanted to come to th is  page 255,  that  Major  General  

Booysen  kept  on repeatedly saying  publ ic ly  that  there is  no 
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case against  h im .   They then sought  to  condense the case for  

you,  what  is  the  case of  the NPA against  Major  General  

Booysen.   Now that  is  s tated at  page 255 under the heading,  

the case against  General  Booysen.   And then they expla in to  

you in  paragraph one that  the appl icants chal lenged the 

decis ion of  Advocate Abrahams to prosecute Booysen on 

counts 8 to  12,  the f ive predicate o f fences in  the ind ictment .   

And then they exp la in what  the defence of  the NPA is .   From 

paragraph 2,  paragraph 3,  paragraph 4,  paragraph 5,  6 ,  7 ,  8 ,  

9 ,  10.   They a lso  even,  at  paragraph 10,  g ive you the basis 10 

for  that  case .   The factual  basis fo r  that  case.  

ADV BATOHI :    A t  paragraph 10? 

ADV NGCUKAITOBI SC :    Yes.   Paragraph ten,  page 256 .    

ADV BATOHI :    Mmm-mmm.  

ADV NGCUKAITOBI SC :    They say :  

“W i t ness statements are re l ied upon as 

wel l  as a statement  by Danikas,  a pol ice  

reserv is t  who worked c losely wi th Booysen ,  

and cor roborat ion by bal l i s t ics reports  

support ing the a l legat ion that  those k i l led  20 

were not  in  fact  res ist ing arrest  when they 

were k i l led. ”    

Now,  those two pages are p ieces o f  advice to expla in in  very 

condensed format  what  i s  the case against  Mr Booysen.   They 

are doing i t  to  prepare fo r  the meet ing of  the 6th o f  March .   
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Is  that  correct  tha t  that  is  the advice they gave you?  

ADV BATOHI :    That  i s  the advice that  they provided in  th is  

document .  

ADV NGCUKAITOBI SC :    Yes.   You then turn to  page 257 .   

Now i t  is  going in to a d i f ferent  top ic because one of  the issues 

is  to  chal lenge the rat ional i ty  of  the decis ion by Advocate 

Abrahams  That  i s  covered under the  heading,  the  decis ion 

made by Advocate Abrahams to issue the sect ion 2  POCA 

cer t i f icates .   And that  is  paragraph,  they even te l l  you there :  

“A  p resentat ion  to guide Advocate  10 

Abrahams through the evidence was made 

to h im on the 27th  of  August  2015 .   I t  is  an  

Annexure,  JP27.   Then Advocate Abrahams 

to ld the prosecut ion team that  he wanted 

addi t ional  in fo rmat ion to be obta ined and 

invest igat ions pursuant  thereto  to  be  

conducted.   Advocate Abrahams requested 

a l is t  o f  i tems  Af ter  these were fu rn ished 

to h im,  he was not  sat is f ied and ins t ructed 

Advocate Maema to t ravel  to  Greece to  20 

consul t  wi th  Danikas. ”  

Then paragraph 4 :  

“Danikas supplemented h is statements and 

handed Maema addi t ional  photographs and 

v ideo c l ips on f lash d iscs .   Dawood Adam 
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and Advocate Maema br ie fed Advocate  

Abrahams regard ing thei r  consul ta t ions .   

He was handed a copy of  Danikas '  

supplemented sta tement  and he was shown 

cer ta in photographs and v ideo c l ips  on the  

f lash dr ives concern ing the manner in  

which the Cato Manor Ser ious and V io lent  

Cr ime Uni t  deal t  wi th  suspects a nd then 

Advocate Abrahams then issued the POCA 

cer t i f icates. ”  10 

Now,  I  asked h im about  th is .   This i s  to  expla in the  ra t ional i ty  

of  the decis ion by  Advocate Abraha ms  Do you accept  that  as  

the advice you received?  

ADV BATOHI :    This re lates to the rat ional i ty  and that  is  an  

important  point  that  you make.  

ADV NGCUKAITOBI SC :    Yes,  yes.  

ADV BATOHI :    I t  is  not  about  the  correctness,  i t  is  about  

rat ional i ty .  

ADV NGCUKAITOBI SC :    I  understand,  but  th is  i s  the advice  

they are g iv ing you .    20 

ADV BATOHI :    Sure.  

ADV NGCUKAITOBI SC :    Yes.   And then the f ina l  page 

. . . [ in tervenes]  

ADV BALOYI -MERE SC :    Sorry,  Advocate Ngcukai tobi ,  can 

we. . .   We seem to be get t ing answers but  one is  not  c lear  
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whether  the wi tness accepts that  th is  i s  the advice that  was 

g iven to her  or  not .   Her la test  answer is  sure,  so I  do not  

know where to p lace sure.  

ADV NGCUKAITOBI SC :    Thank you,  thank you,  Madam 

Baloyi -Mere.   Could you answer expressly ?  I  am put t ing to 

you that  th is  page 257 under the heading,  The Decis ion Made 

by Advocate Abrahams,  was the advice g iven to you on the  

rat ional i ty  of  the  decis ion by Advocate Abrahams,  by Mr  

Epste in SC.  

ADV BATOHI :    That  i s  cor rect .    10 

ADV NGCUKAITOBI SC :    Yes.  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    And then they sum up the whole  

th ing at  page 254 by referr ing you back to legal  p r inc ip les.  

ADV BATOHI :    Sor ry,  a t  what  page?  

ADV NGCUKAITOBI SC :    258,  sor ry,  I  th ink,  or  d id I  say 

254?  Yes.   Page 258,  which is  the last  page where they sum 

up these requi rements by reference to sect ion 2 (4)  and there  

they draw your at tent ion to the reasoning of  Judge Scot t  JA 

and in  the judgment ,  f i rs t l y ,  there is  a ju dgment  of  the  20 

Western Cape Div is ion in  paragraph 1,  S v.  Chow,  and that  

judgment  is  a l ready referenced ear l ier  a t  254 .   Can you see 

that?  

ADV BATOHI :    Mmm-mmm.  

ADV NGCUKAITOBI SC :    Yes.   And they support  i t  wi th  
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another  author i t y ,  NDPP v.  Moodley and others .   And then 

paragraph 3,  to  sum up why they bel ieved that  the decis ion  

was defensib le .   Can you see that?  

ADV BATOHI :    Sor ry,  where is  the  sum up?  

ADV NGCUKAITOBI SC :    This is  the sum up,  what  I  am 

referr ing to you,  because i t  is  under the heading,  The 

Requi rements fo r  a sect ion 2 (4)  POCA Author isat ion,  page 5.  

ADV BATOHI :    They set  out  the requi rements there.  

ADV NGCUKAITOBI SC :    Yes.   Yes,  page 258,  cor rect?  

ADV BATOHI :    Yes,  they ment ioned two cases and set  out  10 

the requi rements.  

ADV NGCUKAITOBI SC :    Yes,  exact ly .   Now,  th is  note is  

g iven to you because you have asked fo r  i t  in  p reparat ion  

because you want  to  understand the st rength of  your  case,  

correct?  

ADV BATOHI :    That  i s  indeed so ,  I  wanted to unders tand the 

posi t ion that  they were tak ing and the reasons for  i t .  

ADV NGCUKAITOBI SC :    Exact ly .   You know,  when I  asked 

you on Monday,  a re you sure that  you never received wr i t ten  

advice f rom Mr Epste in SC ?  You star ted by saying,  no,  you 20 

d id not .   Then la ter  on you said,  no,  I  do not  recal l .   Now we 

know for  a fact  that  you d id receive  i t .  

ADV BATOHI :    That  i s  so,  I  could not  recal l .   As I  sa id at  the 

t ime . . . [ in tervenes]  

CHAIRPERSON :    I  beg your pardon,  I  beg your pardon,  
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Advocate Batohi .   What  is  your  response?  

ADV BATOHI :    Chai rperson,  my response is ,  as I  sa id,  I  

could not  recal l .   And I  want  to  c lar i f y  that  I  was very c lear  

that  I  had meet ings wi th Mr Epste in and that  I  received 

documents f rom him wi th regard to cases that  he was 

handl ing at  the t ime fo r  the NPA .   So,  you know,  that  was 

what  I  could recal l .   Maybe the speci f ics of  i t ,  I  could  not ,  but  

I  cer ta in ly  accept  that  he had g iven me these documents ,  

many documents .   At  the t ime,  he provided me wi th  

documents.  10 

ADV NGCUKAITOBI SC :    You see,  the problem,  Advocate 

Batohi ,  you have g iven us so many opin ions f rom your of f ice  

that  you obta ined ,  and on th is  i ssue of  whether  there was a 

good case or  a bad case or  at  leas t  what  the case was,  le t  

me not ,  because I  suppose you would d isagree i f  i t  was a 

good case,  but  a t  least  what  the case was and what  the  

defence was.   You have just  not  p roduced th is  advice  f rom 

Mr Epste in .   Now,  that  I  f ind ext remely d i f f icu l t  to  understand,  

why you d id not  vo lunteer  these in teract ions and th is  opin ion .   

I f  you are saying  there was noth ing untoward,  then I  ask  20 

mysel f ,  why then not  d isc lose i t?  

ADV BATOHI :    There is  s t i l l  noth ing untoward about  i t .   And 

I  have expla ined,  I  thought ,  why,  you know,  we d id not  provide  

i t .   And as I  say,  th is  i s  the f i rs t  t ime I  am seeing i t ,  but  I  was 

candid when I  was asked about  i t ,  that  we had had meet ings,  
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and he had br ie fed me on a l l  the  mat ters that  he  was 

handl ing,  and of  course,  th is  was one of  them.  

ADV NGCUKAITOBI SC :    Wel l ,  we wi l l  have to look at  the  

record about  whether  you d isc losed that  there were meet ings .   

I  thought  I  in t roduced Hi l ton Epste in SC into the d iscussion,  

you not .  

ADV BATOHI :    No,  you are r ight .   In  fact ,  you d id .   I f  my 

recol lect ion is  cor rect ,  that  you d id .   And I  sa id,  when I  was 

asked these quest ions about  i t ,  I  answered i t  as candid ly as 

I  could.  10 

ADV NGCUKAITOBI SC :    Yes.   Now,  the other  documents  

f rom 254,  r ight  up  to,  sorry,  f rom 259 to 333,  were a lso par t  

o f  that  at tachment .   We can see f rom the emai l  cover  that  

they were par t  o f  that  at tachment .  

CHAIRPERSON :    A t  250. . .  

ADV NGCUKAITOBI SC :    259,  Madam Chair .  

CHAIRPERSON :    259.  

ADV NGCUKAITOBI SC :    Up unt i l  333.  

CHAIRPERSON :    What  about  them?  

ADV NGCUKAITOBI SC :    I  am saying to the wi tness that  they 20 

were par t  and parcel  o f  that  emai l  exchange that  i s  

referenced at  253.   Correct?  Actua l ly ,  i t  is  not  an exchange  

. . . [ in tervenes]  

ADV BATOHI :    Sor ry,  my apologies.  

ADV NGCUKAITOBI SC :    I t  is  Mr Epste in sending you an 
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emai l .  

ADV BATOHI :    I  was just  looking at  a l l  o f  the at tachments  

and I  do see a minutes of  meet ing of  6  March as wel l ,  which 

I  have not  seen.  

ADV NGCUKAITOBI SC :    Wel l ,  I  wi l l  come back to that  

minute .   I  just  wanted to look at  the at tachments.  

ADV BATOHI :    Chai rperson,  I  ask that  I  be g iven an 

opportuni ty  to  read a l l  these documents  and then deal  wi th  

them because i t  is  the f i rs t  t ime that  I  am seeing i t .   And I  

th ink i t  would  be fa i r  for  me to have a look at  these documents 10 

and then be subjected to quest ion ing on i t .  

CHAIRPERSON :    Yes,  Advocate Ngcukai tobi ,  i t  wou ld be in  

fa i rness to advocate,  but  remember,  we a l l  have these 

documents only th is  morning .   And I  am sure she would l i ke  

to  ref resh her  memory as we wish to a lso because we have 

not  read the documents .   I t  may just  be usefu l  fo r  her  in  

par t icu lar  to  ref lect .   I f  i t  is  possib le,  you may park th is  

quest ion.   Hopefu l ly ,  i t  is  not  going  to inconvenience you or  

d is t ract  you f rom your course ,  just  to  enable her  to  re f lect  on 

these documents .   Par t icu lar ly ,  f rom 259  to 333.  20 

ADV NGCUKAITOBI SC :    Look,  Madam Chair ,  i f  she  is  going  

to ref lect ,  she must  ref lect  up unt i l  353 .    

CHAIRPERSON :    353.  

ADV NGCUKAITOBI SC :    So that  we do not  come back and 

then stand down again fo r  another  quest ion ing .   Madam 
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Chai r ,  I  have no d i f f icu l t y  that  a w i tness who is  ask ing for  

t ime must  be g iven t ime .   I  want  to  record one th ing .   These 

are documents that  were sent  to  Ms Batohi  in  2019.   In  other  

words,  these are her  documents .   I f  she wants to  read them,  

f ine.   And my posi t ion is  they are so  crucia l  to  the topics that  

come thereaf te r ,  so i f  she wants to  read,  she can read them, 

but  I  would l ike  to  cont inue quest ion ing her  on  these 

documents before  moving to the four th top ic .    

CHAIRPERSON :    Okay,  you say these are the documents  

that ,  I  beg your pardon ,  these are the documents that  were  10 

sent  by Advocate Epste in?  

ADV NGCUKAITOBI SC :    Yes.    

CHAIRPERSON :    Team to her ,  in  preparat ion for  the meet ing  

of  the 6th of  March 2019.  

ADV NGCUKAITOBI SC :    2019,  yes.   As I  say,  the pr inc ip le  

that  a wi tness wants t ime and must  be respected,  I  accept  

that .  

CHAIRPERSON :    Thank you,  counsel ,  for  unders tanding .   

Advocate Batohi ,  I  beg your pardon,  le t  me just  confer  wi th  

my s is ters.   Advocate Ngcukai tobi ,  as you understood,  that  i t  20 

is  fa i r  fo r  Advocate Batohi  to  go through these documents,  

would you be able to  proceed then on another  aspect  or  wi l l  

i t  be necessary fo r  us to  adjourn to enable her  to  go through 

these documents in  preparat ion for  your  next  quest ions?  

ADV NGCUKAITOBI SC :    Yes,  Madam Chair ,  I  do not  know 
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how long she needs,  but  i t  should not  be more than an hour  

to  read through these documents .   So I  am happy to adjourn  

unt i l  maybe 2 o 'c lock and then we can commence thereaf ter .  

CHAIRPERSON :    We are minded to  enable her  to  go through 

the documents then unt i l  a f ter  lunch ,  because we wi l l  

reconvene and then immediate ly af ter  that  hour i t  wi l l  be  

lunch.   Advocate  Batohi ,  how much t ime do you need to  

ref lect  and read these documents?  

ADV BATOHI :    Chai rperson,  I  may not  be as fast  a  reader  

as Advocate Ngcukai tobi ,  but  I  th ink up unt i l  2  o 'c lock I  wi l l  10 

cer ta in ly  do my best  to  go through a l l  o f  i t  and be ready at  2  

o 'c lock.  

CHAIRPERSON :    I  am just  th ink ing ,  counsel ,  that  lunch may 

not  necessar i ly  be ready when you adjourn now .   So i t  may 

be helpfu l  to  not  only af ford Advocate Batohi  suf f ic ient  t ime ,  

to  a lso just  use that  moment  to  wai t  for  lunch so that  when 

we reconvene we would have had lunch to avoid many 

adjournments .   I  th ink that  wi l l  a f ford you su f f ic ient  

opportuni ty ,  madam, to ref lect  on and . . . [ in tervenes]  

ADV BATOHI :    I  hope so,  Chai rperson .   I  wi l l  do my best .  20 

CHAIRPERSON :    …go through the documents .   I t  wi l l  

def in i te ly  be more than an hour .   In  that  event ,  Advocate  

Batohi ,  we bear in  mind that  these were the documents sent  

to  you in  your  of f ice  in  2019 ,  o f  course,  i t  is  a  long t ime ago .   

But  you are aware that  there were such documents .   So i t  is  
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not  l ike a to ta l l y  new document  that  you do not  know of .   

Nonetheless,  we wi l l  a f fo rd you two hours .   Not  an hour .   Two 

hours to  go  through the documents so that  we do not  take 

another  adjournment  af te r  lunch .   We wi l l ,  therefore ,  adjourn 

now for  that  purpose and a lso to have lunch dur ing tha t  break 

and reconvene at  hal f  past  two .   We adjourn.  

ADV NGCUKAITOBI SC :    As i t  p leases you,  Madam Chai r .  

ENQUIRY ADJOURNS  

ENQUIRY RESUMES 

CHAIRPERSON :    Good af ternoon,  everyone .   Good 10 

af ternoon,  Advocate Ngcukai tobi .   Good af te rnoon,  Nthate  

Chauke,  good af ternoon.   You are  st i l l  under oath,  madam.   

Advocate Ngcukai tobi ,  you may proceed.   I  assume that  you 

managed . . . [ in te rvenes]  

ADV BATOHI :    I  d id ,  Chai rperson.  

CHAIRPERSON :    … to  go  through the  document .   You may 

proceed,  counsel .  

ADV NGCUKAITOBI SC :    Thank you,  Chai r .   Advocate 

Batohi ,  f rom page 259 to 271 are ex t racts f rom the answer ing 

af f idavi t  o f  your  predecessor,  Advocate Shaun Abrahams Is  20 

that  cor rect?  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    Yes.   And in  those ext racts,  he 

sets out  the basis for  h is  decis ion to issue the sect ion 2  

author i ty ,  sect ion 2 of  POCA.  
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ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    Yes.   He a lso per t inent ly  responds 

to the cr i t i c ism by Judge Gorven.   Cor rect?   At  page 263.  

ADV BATOHI :    Yes,  he g ives h is response to that .  

ADV NGCUKAITOBI SC :    Yes.   He a lso answers the  

a l legat ion that  Advocate Hodes SC made concessions f rom 

page 266.  

CHAIRPERSON :    Yes,  he does.  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Counsel ,  th is  af f idavi t  by Advocate  10 

Abrahams was made in  which proceedings?  

ADV NGCUKAITOBI SC :    Madam Chai r ,  I  th ink we wi l l  have 

to just  submit .   We have got  the af f idavi t  together  wi th th is  

annexures.  

CHAIRPERSON :    Yes.  

ADV NGCUKAITOBI SC :    We wi l l  just  have to hand i t  to  the  

panel .   There were two proceedings chal lenging the  

author isat ions .   Proceedings number one chal lenged the 

author isat ions under Advocate J iba ,  and they were set  as ide 

by Judge Gorven.   When Mr Abrahams took over ,  he re issued 20 

those author isat ions .   Mr  Booysen then chal lenged them 

again .   So,  in  those second review proceedings,  there was a 

comprehensive 175-page answer ing af f idavi t  f i led by 

Advocate Abrahams.   So,  i t  is  in  those proceedings that  we 

ext racted the –  wel l ,  i t  was not  ext racted by us .   I t  was 
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ext racted by Advocate Epste in fo r  the benef i t  o f  Advocate 

Batohi .  

CHAIRPERSON :    Thank you very much .   That  helps .  

ADV NGCUKAITOBI SC :    Yes.   Thank you,  Madam Chai r .   

And then,  the th i rd feature of  th is  i s  that  he a lso refers to  the 

f ind ings made by the fu l l  bench in  the case of  General  Counci l  

o f  the Bar versus J iba f rom page 269.   Is  that  correct?  

ADV BATOHI :    That  i s  cor rect .   He does.    

ADV NGCUKAITOBI SC :    Yes.   And at  page 272 to 273,  I  

th ink that  th is  may be a dupl icat ion  because we  have looked 10 

at  the ext ract  f rom the Act  i tse l f ,  272 to  273 .   Can you see 

that?  

ADV BATOHI :    I  see i t .  

ADV NGCUKAITOBI SC :    Yes.   So,  you can sk ip tha t .   And 

then,  he g ives you a copy of  a  ju dgment  ca l led S versus 

Pr ins loo wi th speci f ic  ext racts,  I  th ink,  f rom paragraph 45 –  

f rom paragraph,  yes,  45 to paragraph 68,  which is  at  page 

276 to 277.   Cor rect?  

ADV BATOHI :    He does that .  

ADV NGCUKAITOBI SC :    Yes.   And then,  the last  document  20 

is  then the prosecut ion memorandum of  Advocate  Maema 

f rom page 278 to 333.  

ADV BATOHI :    Yes,  that  is  correct .  

ADV NGCUKAITOBI SC :    Yes.   So,  those are the documents 

g iven to you by Advocate Epste in  to  empower you for  the  
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consul ta t ion on the 6th of  March  2019.   Correct?  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    Now,  we then go to the meet ing 

i tse l f  o f  the 6th of  March  2019.   I f  we can star t  a t  334 .   Now,  

th is  is  a minute prepared by Advocate Tin ie l le  Govender ,  who 

was the jun ior  counsel  to  Advocate Hi l ton Epste in,  that  which  

has been read and endorsed by them as being the accurate  

recol lect ion of  what  happened.   They prepared th is  in  2019 

a l ready on the day of  the meet ing on the 6th of  March .   

Cor rect?  10 

ADV BATOHI :    I  cannot  d ispute that .  

ADV NGCUKAITOBI SC :    Yes.   And . . . [ in tervenes]  

CHAIRPERSON :    I  beg your pardon,  Advocate Ngcukai tobi .   

Advocate Maema ' s  a f f idavi t  or  memo…  

ADV NGCUKAITOBI SC :    S tatement ,  yes.  

CHAIRPERSON :    Memorandum, rather .   Where does i t  s tar t?  

ADV NGCUKAITOBI SC :    I  th ink the ext ract ,  Madam Chair ,  

s ta r ts  at  278.  

CHAIRPERSON :    278.  

ADV NGCUKAITOBI SC :    Yes.  20 

CHAIRPERSON :    278.  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    P lease bear wi th  me .   I  just  want  to  check 

something.  

ADV NGCUKAITOBI SC :    Indeed.  
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CHAIRPERSON :    Oh,  thank you .   Up to 277 is  the State v .  

Pr ins loo.  

ADV NGCUKAITOBI SC :    Yes.   There are only two pages of  

States v.  P r ins loo .   I t  is  276.  

CHAIRPERSON :    Yes.   Thank you very much.  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chai r .   Now,  i f  

we then go back to the minute of  the meet ing held .   Now,  in  

th is  meet ing,  you inv i ted Mr Car l  Van der  Merwe,  who was 

the at to rney for  Major  General  Booysen,  and Advocate Anton 

Katz SC,  who was the senior  counsel  for  Mr Booysen .   Is  that  10 

correct?  

ADV BATOHI :    They were par t  o f  the meet ing.  

ADV NGCUKAITOBI SC :    No,  you are not  answer ing my 

quest ion.   You inv i ted them.   They d id  not  just  show up.  

ADV BATOHI :    No,  they were par t  o f  a  group of  people that  

were inv i ted to the meet ing.  

ADV NGCUKAITOBI SC :    But  they were inv i ted by you.  

ADV BATOHI :    Yes,  they were inv i ted by me.  

ADV NGCUKAITOBI SC :    Yes.   Now,  when you inv i ted the  

legal  team of  Advocate Booysen,  you had not  consul ted wi th 20 

the prosecut ion team, your own prosecut ion team .   Cor rect?  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    And you d id not  inv i te  your  own 

prosecut ion team to that  meet ing.  

ADV BATOHI :    That  i s  cor rect .  
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ADV NGCUKAITOBI SC :    You had not  consul ted  wi th the  

invest igators in  the mat ter .  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    You d id not  inv i te  the invest igators 

to  the meet ing.  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    You had not  consul ted  wi th the  

compla inants.  

ADV BATOHI :    I  d id  not  th ink there was any need for  me to  

consul t  wi th  the compla inants.  10 

ADV NGCUKAITOBI SC :    Just  answer my quest ion .   You had 

not  consul ted wi th the compla inants.  

ADV BATOHI :    I  d id  not .  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    And who would be the compla inants?  

ADV NGCUKAITOBI SC :    I t  would be the fami l ies of  the  

deceased.  

CHAIRPERSON :    A l l  the deceased’s ’  fami l ies,  le t  me 

rephrase,  the deceased in  re lat ion to the 28 dockets.  

ADV NGCUKAITOBI SC :    Indeed.  20 

CHAIRPERSON :    Yes,  thank you.  

ADV NGCUKAITOBI SC :    Thank you.   Now,  at  page 3,  page 

336,  i f  you count  1,  2 ,  3 ,  4 ,  the four th co lumn which says SB,  

we asked the author  of  these minutes,  SB refers to  Shami la  

Batohi .   
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ADV BATOHI :    Mmm-mmm.  

CHAIRPERSON :    336? 

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    How does the four th point  read?  

ADV NGCUKAITOBI SC :    I t  says:  

“Okay ,  but  I  understand . ”  

Yes.   You say:  

“Okay,  but  I  understand.   People  are angry  

and the NPA has behaved badly. ”  

ADV BATOHI :    Sor ry,  I  am not  in  the same place as you are.  10 

ADV NGCUKAITOBI SC :    So i t  is  1 ,  2 ,  3 ,  4 .  

ADV BATOHI :    On page 336.  

ADV NGCUKAITOBI SC :    Page 336,  yes.  

ADV BATOHI :    Yes.  

ADV NGCUKAITOBI SC :    Where i t  s ta r ts  wi th :  

“Okay ,  but  I  understand people  angry and 

the NPA has behaved badly . ”  

ADV BATOHI :    Mmm-mmm.  

ADV NGCUKAITOBI SC :    You a l ready condemned the NPA 

as having behaved badly,  but  we know that  you had not  done 20 

any invest igat ion at  that  s tage .   Is  that  correct?  

ADV BATOHI :    I  th ink we need to look at  the context  of  that  

comment .   That  comment  is  made in  the context  of ,  we were 

d iscussing a number of ,  the purpose of  the meet ing  was to  

d iscuss other  mat ters as wel l ,  and i f  you look at  what  happens 
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before that  mmm…  we are referr ing to  mmm…  the  Pandey 

mat ter ,  because I  see Madhu 's name is  there,  he was one of  

the accused in  the Pandey mat ter  mmm.. .   In  fact ,  you  wi l l  

see on the f i rs t  page,  Counsel  Epste in says,  can I  come and 

see you at  a la te r  s tage regard ing Madhu and Pandey?   And 

that  i s  the mat ter  we are d iscussing .   And so that  comment ,  

the Booysen mat ter  s tar ts  af te r  the  comment .   The comment  

is  made wi th regard to other  cases.   You see,  Mr Epste in 

says:  

“Van Loggerenberg ,  we received a very  10 

aggressive le t te r .   Perhaps I  should come 

back to you and ta lk  to  you . ”    

My response then is :  

“Okay ,  but  I  understand people  angry and 

the NPA has behaved badly.   Three 

deput ies f rom the PCL …”  

That  is  incor rect ,  actual ly  i t  should be the PCLU ;  

“…are going back to where they came f rom,  

inc luding Maema.   Concern ing d isc ip l ine,  I  

wi l l  look in to tha t .   I  need to apply my 20 

mind. ”  

So,  having read a l l  o f  that ,  I  th ink  i t  re la tes to a l l  o f  these 

mat ters,  wel l ,  more than just  the Booysen mat ter .  

ADV NGCUKAITOBI SC :    I  th ink you are not  answer ing my 

quest ion.   At  that  point ,  you had not  done any invest igat ion .   
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ADV BATOHI :    In to the Booysen mat ter?  

ADV NGCUKAITOBI SC :    Yes.  

ADV BATOHI :    As ind icated?  

ADV NGCUKAITOBI SC :    Yes.  

ADV BATOHI :    I  had not .  

ADV NGCUKAITOBI SC :    Yes.   You ment ioned the th ree 

deput ies f rom the PCLU that  wi l l  go back to where they came 

f rom,  inc luding Mr  Maema.   

ADV BATOHI :    Mmm-mmm.  

ADV NGCUKAITOBI SC :    Now,  you had not  consu l ted wi th  10 

Mr Maema or  these deput ies before  you made th is  comment .  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    And then you ment ioned d isc ip l ine .   

Who were you p lanning to d isc ip l ine?  

ADV BATOHI :    I  sa id concern ing d isc ip l ine,  I  wi l l  look in to  

that .   I  need to apply my mind .   I  had not  decided on anyth ing  

at  that  point .   I  need to ind icate again the context  wi th in which  

th is  was happening .   There was the Zondo Commiss ion that  

was ongoing and a lo t  o f  ev idence had been led there about  

possib le capture of  the NPA .   And the team that  was deal ing  20 

wi th these cases that  were a l legedly  the resul t  o f  capture 

were the cases that  th is  team was deal ing wi th.   I t  was on 

that  basis I  sa id I  wi l l  look in to i t .   I  need to apply my mind.  

ADV NGCUKAITOBI SC :    Okay.   Just  answer my quest ion .   

Who are  you referr ing to when you say d isc ip l ine?   Sure ly  
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there must  be an employee that  wi l l  be subjected to  

d isc ip l ine.  

ADV BATOHI :    There wi l l  be employees that  I  wi l l  apply my 

mind to wi th regard to possib le d isc ip l ine .   

ADV NGCUKAITOBI SC :    Who are those employees?  

ADV BATOHI :    I t  is  Maema.   Matenjwa was another  deputy .   

I t  was the team that  was deal ing  wi th a number of  these 

mat ters.  

ADV NGCUKAITOBI SC :    So a l ready wi th in  a month  of  your  

ar r iva l ,  wi thout  any invest igat ion,  you a l ready had a l is t  o f  10 

people to  be d isc ip l ined.  

ADV BATOHI :    No,  I  d id  not  have a l is t  o f  peop le to  be  

d isc ip l ined .   I  had a number of  people against  whom there 

were lo ts of  a l legat ions in  the publ ic .   And I  had said I  need 

to look in to that  and apply my mind.  

ADV NGCUKAITOBI SC :    Yes,  but  the point  i s  that  you 

a l ready put  them under the bracket  of  d isc ip l ine .   And I  asked 

you who these people are .   You have g iven us Mr  Maema,  Mr  

Matenjwa.   And I  asked you as a responsib le NDPP how you 

could ta lk  of  d isc ip l ine wi thout  any form of  enqui ry at  a l l .  20 

ADV BATOHI :    Because there was a lo t  o f  a l legat ions in  

publ ic  about  capture of  the NPA .   I  needed to  consider  the  

mat ter .   I  had made absolute ly  no decis ion about  d isc ip l ine.   

And I  wi l l  not  make a decis ion about  d isc ip l ine wi thout  any 

evidence at  a l l .  
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ADV NGCUKAITOBI SC :    Yes.   Other  than those two 

employees,  Mr Matenjwa and Mr Maema,  who e lse  d id you 

th ink fe l l  in to th is  category of  d isc ip l ine?  

ADV BATOHI :    There were a number of  s taf f  members that  

were potent ia l l y  compromised .   I t  would be Maema,  

Matenjwa,  JJ Mlo tshwa,  Advocate Mosing mmm.. .   And I  am 

not  sure about  others.   

ADV NGCUKAITOBI SC :    Yes.  

ADV BATOHI :    But  a l l  o f  them are cur rent ly  undergoing 

d isc ip l inary proceedings.  10 

ADV NGCUKAITOBI SC :    Now,  you say that  the basis for  you  

. . . [ in tervenes]  

CHAIRPERSON :    These,  I  beg your pardon ,  these people  

that  you refer red to by names are advocates wi th in the NPA.  

ADV BATOHI :    That  is  cor rect .   Wel l ,  some of  them have le f t  

s ince.   But  they were at  the t ime.  

CHAIRPERSON :    They are nonetheless advocates.  

ADV BATOHI :    Yes,  that  is  correct .  

ADV NGCUKAITOBI SC :    Now,  jus t  expla in to  me .   You say 

that  the basis for  the a l legat ions,  o r  at  least  the basis  for  the  20 

reference to d isc ip l ine,  was because of  what  had been stated 

at  the Zondo Commission,  correct?  

ADV BATOHI :    Pret ty  much,  I  would th ink .   Cast ing my mind 

back seven years,  I  would imagine that  i s  what  i t  was.  

ADV NGCUKAITOBI SC :    By who?  
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ADV BATOHI :    I  beg your pardon?  

ADV NGCUKAITOBI SC :    Who said th ings about  these 

people that  warranted the reference to d isc ip l ine at  the Zondo 

Commission?  

ADV BATOHI :    I  cannot  say who said what .   I t  was publ ic  

knowledge at  the t ime.  

ADV NGCUKAITOBI SC :    Wel l ,  sure ly you can te l l  us  that  so  

and so had made a l legat ions agains t  Advocate Matenjwa.   So 

and so had made a l legat ions against  Advocate Maema.  

ADV BATOHI :    I  cannot  say that .  10 

ADV NGCUKAITOBI SC :    Was General  Booysen one of  the  

people that  made a l legat ions against  them?  

ADV BATOHI :    I  cannot  recal l .  

ADV NGCUKAITOBI SC :    Was Advocate Masana one of  the  

people who made a l legat ions against  them?  

ADV BATOHI :    I  cannot  recal l .  

ADV NGCUKAITOBI SC :    You see,  i t  is  ext remely d i f f icu l t  to  

make sense of  your  ev idence when you say there were  

a l legat ions of  capture against  Advocate Matenjwa and 

Advocate Maema.   And I  ask you f rom who,  you cannot  recal l .   20 

And I  ask you the nature of  these a l legat ions,  you a lso  cannot  

recal l .   I t  makes me bel ieve that  there is  s imply no basis for  

the c la im that  you have made,  which is  why you cannot  recal l  

when I  ask you about  deta i l .  

ADV BATOHI :    That  i s  your  opin ion.  
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ADV NGCUKAITOBI SC :    Wel l ,  he lp me to d isabuse my mind 

of  th is  v iew,  because I  have g iven you two potent ia l  

candidates that  could have made these a l legat ions because 

they test i f ied at  the Zondo Commission .   Major  General  

Booysen and Advocate Masana.  

ADV BATOHI :    I  sa id I  cannot  recal l .   There was a lo t  that  

was in  the publ ic  space at  the t ime.  

ADV NGCUKAITOBI SC :    Yes.   Can I  te l l  you the  problem 

wi th the references to the State Capture Commission is  that  

General  Booysen 's ev idence was only g iven on the 16th of  10 

Apr i l  2019.   Did you know that?  

CHAIRPERSON :    No.  

ADV NGCUKAITOBI SC :    Advocate Masana's evidence at  

the Zondo Commission  . . . [ in tervenes]  

CHAIRPERSON :    P lease repeat  that .   

ADV NGCUKAITOBI SC :    I t  was g iven on the 16th  of  Apr i l  

2019.   That  is  Major  General  Booysen.  

CHAIRPERSON :    2019? 

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    A t  the Zondo Commission?  20 

ADV NGCUKAITOBI SC :    A t  the  Zondo Commission,  yes .   

Now,  Advocate  Masana 's evidence was only g iven on the 11th 

of  June 2019 at  the Zondo Commission .   Did you know that?  

ADV BATOHI :    I  was not  aware .    

ADV NGCUKAITOBI SC :    Yes.   And you were a l ready making 
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these statements about  d isc ip l ine on the 6th of  March 2019 .   

Now,  i f  we could go fur ther  at  page 336 .   Immediate ly  af te r  

you have . . . [ in tervenes]  

CHAIRPERSON :    Sorry,  Advocate Ngcukai tobi ,  d id  you. . .   

Were you expect ing a response f rom the wi tness or  were you 

just  put t ing a statement  and moving on?  

ADV NGCUKAITOBI SC :    I  th ink i t  i s  common cause that  she 

was making those a l legat ions on the 6th of  March 2019.  

CHAIRPERSON :    But  she d id  not  respond,  she d id  not  react ,  

or  you d id  not  g ive her  a chance to  react .  10 

ADV NGCUKAITOBI SC :    A l l  r ight ,  thank you.   Do you want  

to  respond,  Advocate Batohi?  

ADV BATOHI :    No,  there is  no need to respond.  

ADV NGCUKAITOBI SC :    Okay.   Then,  immediate ly a f ter  you 

have spoken,  HE,  we asked the people that  gave us th is  

minute,  is  Hi l ton Epste in,  who says :  

“On the Booysen mat ter ,  I  spoke to  Katz…”  

And we are to ld that  i s  Anton Katz SC ,   

“…here is  the amended Not ice of  Mot ion . ”  

And then he read i t  out .    20 

“So,  they want  the decis ion to issue of  

POCA cer t i f icates to be set  as ide,  the  

la test  posi t ion is…”  

He said that :  

“This i s  my v iew.”  
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So,  a l ready at  that  meet ing,  there  was a draf t  order  to  set  

as ide your decis ion,  correct?   Not  your  decis ion,  the  NDPP's  

decis ion.  

ADV BATOHI :    I  cannot  remember what  i t  was,  but  f rom the 

note i t  says :  

“Here i s  the amended Not ice of  Mot ion. ”  

ADV NGCUKAITOBI SC :    Yes.  

ADV BATOHI :    So,  I  do  not  know what  that  was about .   But  

cer ta in ly ,  counsel  was speaking and they brought  something 

to the meet ing .   I  could  not  prevent  that .  10 

ADV NGCUKAITOBI SC :    I  am not  sure what  you mean when 

you say you could  not  p revent .   You had inv i ted Mr Katz,  you 

had inv i ted Mr van der  Merwe.   You had a reason to inv i te  

them.  

ADV BATOHI :    I  inv i ted everybody .   I  cannot  recal l  what  the  

c i rcumstances were,  but  I  inv i ted my counsel ,  the i r  counsel ,  

and I  cannot  remember what  actua l ly  led to the meet ing and 

how i t  came about .   As wel l  as the  State At torney was a lso  

there.   I  th ink that  was the State At torney .   I  th ink,  looking at  

the l is t  in  f ront ,  I  th ink Joseph Sebelemej ta ,  I  th ink  he is  the  20 

State At torney .   And so,  they came to the meet ing and what  

they brought  wi th  them, I  could  not  cont ro l .   So,  yes,  that  was 

what  was at  the meet ing .   I  d id  inv i te  them.  There is  noth ing  

wrong wi th that ,  but  I  do  not  know,  I  could  not ,  you know,  they 

brought  what  they fe l t  they needed to.  
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CHAIRPERSON :    Advocate Batohi ,  but  do not  say th ings that  

have not  been put  to  you .   Nobody is  saying there is  anyth ing  

wrong wi th you having inv i ted them to the meet ing .   Would 

you p lease conf ine yoursel f  to  the quest ions that  I  put  to  you?   

Because when you answer broadly,  you inv i te  quest ions f rom 

us to seek c lar i t y  f rom th is  e laborated or  rather  expensive  

answer you gave .   Would you p lease just  conf ine yoursel f  to  

the quest ions?  

ADV BATOHI :    Chai rperson,  wi th  a l l  due respect ,  I  th ink  th is  

is  a fact - f ind ing and I  am real ly  t ry ing to g ive the facts  as I  10 

understand them, but  I  wi l l  cer ta in ly  t ry  to  be shorter .  

CHAIRPERSON :    I  know we are a l l  searching for  the t ruth,  

but  we are a lso  t ry ing to record your answers  to the  

quest ions,  per t inent  quest ions that  are put  to  you .   You may 

just  ask i f  there is  a need to e laborate,  but  when you just  

answer,  somet imes I  am not  even sure what  you are  

answer ing,  and i t  makes i t  d i f f icu l t  for  me to fo l low your 

ev idence.   Would you p lease conf ine yoursel f  to  the 

quest ions?  And i f  a  need ar ises that  you want  to  e laborate,  

seek my guidance ,  then we wi l l  do so,  but  I  am t ry ing to wr i te  20 

your answers to the per t inent  quest ions that  I  asked you .   

Otherwise,  I  am just  wr i t ing and I  am not  even sure what  I  am 

wr i t ing here.   Would you p lease do that  to  assist  us ?  I  wi l l  

t ry  to  assist  you.  

ADV BATOHI :    I  wi l l  t ry  to  assist  you,  Chai rperson.  
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ADV NGCUKAITOBI SC :    Thank you,  Madam Chai r .   

Advocate Batohi ,  le t  us just  go back to  make sure we have a  

c lear  answer .   What  I  am put t ing  to you is  that  the draf t  

amended Not ice of  Mot ion concerned the decis ion to issue 

the POCA cer t i f icate being set  as ide.   That  much is  c lear  f rom 

what  Advocate Epste in sa id .   Is  tha t  not  cor rect?  

ADV BATOHI :    That  is  c lear  f rom that ,  what  is  wr i t ten there.  

ADV NGCUKAITOBI SC :    Thank you.   Then you respond,  

which is  why I  put  to  you that  you actual ly  knew about  Mr Car l  

van der  Merwe and Mr Katz coming.   You say:  10 

“ I  bumped in to them th is  morning,  meaning 

Mr Katz and Mr Car l  van der  Merwe,  but  I  

know Car l  f rom Durban. ”  

Do you remember  th is?  

ADV BATOHI :    Wel l ,  I  must  have bumped in to them that  

morning,  but  when you asked me about  i t ,  I  could  not  

remember and I  could  not  even remember the meet ing .   But  

c lear ly ,  I  bumped in to them that  morning  before  the meet ing.  

ADV NGCUKAITOBI SC :    Accidenta l ly .  

ADV BATOHI :    However,  I  do  not  know.  20 

ADV NGCUKAITOBI SC :    Of  people you have inv i ted to the  

meet ing,  just  bumping in to them accidenta l l y .  

ADV BATOHI :    I  cannot  even recal l  where I  bumped in to  

them, f rankly.  

ADV NGCUKAITOBI SC :    That  is  the oddi ty  o f  i t ,  is  
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accidenta l ly  bumping in to people that  you have inv i ted in to a  

meet ing before you  have even met  wi th your own counsel .  

ADV BATOHI :    I  cannot  respond to  that .  

ADV NGCUKAITOBI SC :    Now,  you say,  I  know Car l  f rom 

Durban.   What  does that  mean?  

ADV BATOHI :    I  know Car l  van der  Merwe.   He is  a  lawyer  

f rom Durban.  

ADV NGCUKAITOBI SC :    But  what  is  the extent  of  your  

knowledge of  h im?  

ADV BATOHI :    I  know Car l  fo r  many years in  Durban.   I  was 10 

a prosecutor .   He was a cr iminal  lawyer.   And there were  

many cases where we were against  each other  for  many,  

many years.  

ADV NGCUKAITOBI SC :    Yes.   Were you f r iendly wi th h im?  

ADV BATOHI :    I  am f r iendly ,  wel l ,  I  do  not  know how you 

would descr ibe f r iendly,  but  I  had  not  seen h im for  many years  

at  that  t ime.   But  we had a good re lat ionship,  as I  do wi th 

many defence counsel .  

ADV NGCUKAITOBI SC :    So you had a good re lat ionship 

wi th h im?  20 

ADV BATOHI :    Wel l ,  ja .  

ADV NGCUKAITOBI SC :    What  about  General  Booysen?  Did  

you know him before th is  case?  

ADV BATOHI :    I  d id  know him before th is  case.  

ADV NGCUKAITOBI SC :    Know him f rom where?  
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ADV BATOHI :    He was a pol ice of f icer  in  Durban.   I  was a 

prosecutor .   And I  must  say I  d id  not  real l y  know h im wel l ,  

but  I  d id  know him.  

ADV NGCUKAITOBI SC :    You knew him.   I  do not  understand 

when you say he was a pol ice of f icer .   That  much is  a  

notor ious fact .   What  I  am asking you is  whether  you had any 

in teract ions wi th h im in  the course and l ine funct ion  of  your  

dut ies.  

ADV BATOHI :    I  d id  have in teract ions wi th h im.  

ADV NGCUKAITOBI SC :    You were the Di rector  of  Publ ic  10 

Prosecut ions  in  KwaZulu -Nata l  unt i l  2009 .   For  how long were  

you the Di rector  o f  Publ ic  Prosecut ions? 

ADV BATOHI :    From 2002 unt i l  2009.  

ADV NGCUKAITOBI SC :    And dur ing  that  per iod of  seven 

years . . . [ in te rvenes] ?  

ADV BATOHI :    Wai t  a  minute,  p lease .   From which per iod ,  

2002. . .   

ADV BATOHI :    2002 to 2009.  

CHAIRPERSON :    2009.  

ADV NGCUKAITOBI SC :    Yes.  20 

CHAIRPERSON :    Thank you.  

ADV NGCUKAITOBI SC :    Dur ing that  per iod of  seven years,  

you became acquainted wi th Major  General  Booysen.  

ADV BATOHI :    I  am not  sure what  became acquainted wi th 

h im means,  but  I  cer ta in ly  knew him because he was in  the  
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po l i ce force  and ja ,  I  got  to  know him at  that  t ime.  

ADV NGCUKAITOBI SC :    I  asked you,  when I  say 

acquainted,  i t  is  based on the answer that  you gave when you 

say you had severa l  in te ract ions wi th h im in  the  course and 

scope of  your  employment .  

ADV BATOHI :    I  cannot  recal l  severa l ,  actual ly .   I  must  th ink  

back.   This i s  a long t ime.   Because,  to  be f rank,  he does  not  

s tand out  as someone that  I ,  you know,  one of  the  

invest igators that  was involved in  any of  the cases .   I  had. . .   

I  honest ly  cannot  say that  I  had a lo t  o f  in teract ion wi th h im.   10 

But ,  o f  course,  as  the –  I  do not  know i f  he was a head of  the  

uni t  a t  the t ime,  but  I  knew of  h im,  and I  am sure I  wou ld have 

met  h im in  cer ta in  contexts.  

ADV NGCUKAITOBI SC :    Yes.   Not  only was he the head of  

the uni t  o f  Cato Manor ,  he a lso became promoted in  2007 to 

be the Provincia l  Head of  Ser ious and V io lent  Cr ime of  the  

province.   So,  even in  that  capaci ty ,  you would have 

in teracted wi th h im on severa l  occasions.  

ADV BATOHI :    I  am not  sure .   I  used to in te ract  more wi th  

Commissioner Brown,  who was h is  super ior .   I  know we met  20 

in  meet ings,  and I  had a lo t  o f  –  my in teract ions were a lo t  

wi th  Commissioner Brown .   But  I  cannot  remember Booysen.  

ADV NGCUKAITOBI SC :    Sorry,  Advocate Batohi ,  i f  I  am 

sounding confused,  i t  is  because I  am.   I  thought  you had 

admit ted that  you had in teract ions wi th Major  General  



11 DECEMBER 2025  –  DAY 15  

Page 113  o f  197  

Booysen in  h is  capaci ty  as the Head of  the Ser ious and 

V io lent  Cr ime Uni t  a t  . . . [ in tervenes]  

ADV BATOHI :    I  am sure I  would have.  

ADV NGCUKAITOBI SC :    Yes,  and I  thought  –  th is  is  the  

only th ing I  was adding,  is  that  those in teract ions would have 

been st rengthened by the fact  that  he was hold ing a 

provinc ia l  posi t ion.  

ADV BATOHI :    No,  I  d id  not  real l y  have a c lose re lat ionship  

wi th General  Booysen.   I  must  have had in teract ions .   I  cannot  

even remember speci f i ca l l y ,  but  I  am saying that  because he 10 

was a pol ice of f icer  in  KZN.   But  Commissioner Brown was a  

person I  had a lo t  o f  in teract ion wi th.  

ADV NGCUKAITOBI SC :    Okay.   Advocate Batohi ,  th is  is  not  

an enqui ry about  Commissioner Brown .   I t  is  an enqui ry about  

Major  General  Booysen,  i f  we can conf ine ourselves to that .   

Now,  when you say you had severa l  in te ract ions,  in  what  

context  were those in teract ions?  What  were you d iscussing?  

ADV BATOHI :    I  cannot  recal l .   In  fact ,  I  may have used the  

word severa l ,  but  as I  sa id,  I  do  not  recal l  having  a c lose 

re lat ionship wi th General  Booysen ,  and I  cannot  recal l  in  20 

what  context  we would have had conversat ions.  

ADV NGCUKAITOBI SC :    Now,  you d id not  speak of  

conversat ions in  your  ear l ier  answer .   You spoke of  meet ings .   

I  am asking you,  what  were those meet ings about?  

ADV BATOHI :    I  am not  even sure i f  I  have had meet ings 
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wi th  h im.   A l l  I  am saying is  that  he was the head of  a  uni t  in  

pol i ce,  and I  am just ,  because i t  i s  cast ing my mind back 15 

or  so years away,  longer than that ,  I  am just ,  you know,  I  am 

not  sure,  I  cannot  recal l  what  these in teract ions or  

communicat ions were,  and I  am try ing to answer as best  I  

can.  

ADV NGCUKAITOBI SC :    Advocate  Batohi ,  you are the one 

who in t roduced the concept  of  meet ings .   I  was s imply ta lk ing  

about  being acqua inted wi th h im,  and then you said you would  

have had severa l  meet ings in  h is  capaci ty  as the head of  the  10 

uni t  o r  as a senior  pol iceman.  

ADV BATOHI :    I  am not  sure i f  I  used the word severa l ,  but  

we can look at  that .  

ADV NGCUKAITOBI SC :    That  i s  f ine.   You said meet ings,  

then,  set  in  the p lura l .  

ADV BATOHI :    I  sa id I  assume I  would have,  but  I  cannot  

recal l  that  I  d id .   But  as I  sa id,  to  c lar i f y ,  and I  know you say 

do not  speak about  Commissioner Brown,  but  he was h is  

super ior ,  and I  had a lo t  o f  meet ings wi th h im.  

ADV NGCUKAITOBI SC :    Yes.   Now,  I  th ink where we got  20 

stuck is  you remember ing  meet ings but  not  remember ing the  

content  of  the meet ings .   Your f ina l  answer is  you remember  

the meet ings,  you do  not  remember the content  of  the  

meet ings.  

ADV BATOHI :    I  honest ly  cannot  even remember the  



11 DECEMBER 2025  –  DAY 15  

Page 115  o f  197  

meet ings.  

ADV NGCUKAITOBI SC :    And your f i rs t  answer that  you had 

meet ings wi th h im was a fa lse answer.  

ADV BATOHI :    I t  was not  a fa lse  one.   I  am not  t ry ing to  

mis lead th is .   I  am t ry ing to recal l  events way back 20 years 

ago mmm…  so i t  is  d i f f icu l t .  

ADV NGCUKAITOBI SC :    Yes.   Anyway,  so when you come 

to that  meet ing of  the 6th of  March,  you have Mr Car l  van der  

Merwe,  who you volunteer  acquaintanceship wi th,  and you 

have Major  General  Booysen and h is c l ient ,  whom you say 10 

you knew before .   Is  that  correct?  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    Yes.   Now,  then Mr Epste in te l ls  

you,  immediate ly af ter  you  have said you had bumped in to Mr  

Car l  van der  Merwe,  that  Mr Katz 's  v iew is  that  he wants you 

to wi thdraw the POCA charges against  everyone .   We can 

cont inue wi th the  predicate charges because there is  not  

enough in format ion.   The in terd ict  wi l l  not  car ry on .   He is  

banging on the NDPP, not  i ssuing new POCA cer t i f icates .   

You can la ter  re instate.   He is  now narrat ing the demand f rom 20 

Major  General  Booysen,  communicated through Mr Katz SC.   

Is  that  correct?  

ADV BATOHI :    That  i s  the i r  demand.  

ADV NGCUKAITOBI SC :    Yes.   Look at  your  response.  

CHAIRPERSON :    I  beg your pardon .   At  335,  1.4,  i s  that  the 
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same Advocate Katz  who is  ment ioned there ?  TM.   I s  i t  

somebody d i f ferent?  

ADV NGCUKAITOBI SC :    No,  Madam Chair .   You wi l l  see 

when he enters the meet ing .   He has not  yet  entered at  th is  

stage.  

CHAIRPERSON :    He is  not  yet  there.  

ADV NGCUKAITOBI SC :    Yes,  he is  not  yet  there .   This i s  

Advocate Batohi  only wi th h is  legal  team .  So,  Advocate  

Batohi ,  you see at  th is  point  the demand has been set  out  

about  what  they want .   But  look a t  how you respond .   You 10 

say:  

“ I  would do something l ike that .   I t  would  

look l i ke you do  not  know what  you are  

doing.   I f  i t  s tands now and i f  i t  is  

wi thdrawn,  that  is  i t . ”  

So,  your  answer when you are to ld what  the i r  demand is ,  is  

that  you would do something l ike that  and you do  not  want  to  

appear as i f  you do  not  know what  you are doing.  

ADV BATOHI :    I  cannot  vouch for  the accuracy of  th is  

t ranscr ip t .   What  I  would say is  that  I  would never,  ever  s imply  20 

accede to the demand of  any counsel ,  ever .   I  would  consider  

ev idence and facts.   I t  is  not  the way I  work .   I f  you read that ,  

i t  says,  I  would do something l i ke that .   Then I  go on to say,  

i t  would look l ike  you do  not  know what  you are doing.   My 

inc l inat ion is  that  I  would have said,  I  would  not  do something 
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l ike that .   I t  would look l i ke you do  not  know what  you are  

doing.  

ADV NGCUKAITOBI SC :    Yes,  thank you very much.  

ADV BATOHI :    So,  that  i s  def in i te ly  not  what  I  would have 

said.  

ADV NGCUKAITOBI SC :    And then here responds Advocate 

Epste in,  the fo l lowing page at  337,  about  costs .   We can 

leave that  i t  is  not  par t icu la r ly  germane .   In  the end,  the order  

was wi thout  costs.   But  I  am interested in  what  you say 

thereaf ter .   You say:  10 

“We  wi l l  have to  look whether  the POCA 

cer t i f icates were  proper ly  issued,  the  

decis ions of  the NDPP on these mat ters are  

being tested .   I  need to assess the  

evidence.   On the  one hand,  I  get  a sense 

that  wi th  the mechanis t ,  i f  the v ic t ims get  

just ice st rategica l l y ,  th is  case,  i f  

racketeer ing stands,  they wi l l  have to take 

my decis ion to the end .   I  am not  af ra id o f  

i t  be ing  tested i f  the decis ion  is  taken 20 

proper ly .   I f  I  have that  v iew,  I  do  not  need 

to do anyth ing ,  i t  just  proceeds. ”  

And now,  th is  i s  the par t  I  want  your  comment  on .    

“They are tak ing SKA's decis ion on 

review. ”  
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Now,  that  is  Shaun Kevin Abrahams,  cor rect?  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    Yes.  

“ I t  is  the worst  case to take on review .   

SKA's credib i l i ty  has a bad percept ion .   I t  

is  there.   This case,  imagine a  Judge 

saying th is ,  J iba,  Shaun,  et  cetera,  they 

would say i t  was not  done proper ly . ”    

Can I  just  ask you to expla in why immediate ly you bel ieved 

that  s imply because the decis ion is  taken by Ms J iba ,  sorry,  10 

Advocate J iba and Advocate Shaun,  a Judge would  

immediate ly say i t  was not  done proper ly?  

ADV BATOHI :    I  have to say that  I  have an issue wi th us 

th ink ing that  th is ,  accept ing that  th is  t ranscr ip t  i s  accurate in  

every  word .   Because i f  you look at  the top of  that  very same 

part  that  you  have read,  i t  just  does  not  make sense,  what  is  

wr i t ten .   I t  says:  

“On  the one hand,  I  get  a sense that  wi th  

the machin ist ,  i f  the v ic t ims get  just ice,  

s t rategica l l y ,  th is  case,  and i t  ends. ”  20 

I t  just  does  not  make sense.   So my point  i s  . . . [ in tervenes]  

ADV NGCUKAITOBI SC :    No,  there  is  a la ter  par t  where you 

expla in the st rategic par t .   That  i s  why I  have not  asked you.   

Can you just  focus on what  I  asked you . . . [ in tervenes]  

ADV BATOHI :    My point  is ,  Chai rperson,  p lease,  can I  
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respond?  Because I  am being asked deta i l s  about  a 

t ranscr ip t  that ,  in  my v iew,  I  cannot  even recal l .   I  do  not  

know i f  i t  is  accurate ly captured.   And I  am being asked to  

answer quest ions as i f  i t  is  accurate ly captured .   So I  should  

be g iven an oppor tuni ty  to  deal  wi th  i t  wi th  that  unders tanding 

that  i t  may not  be  accurate ly captured.  

CHAIRPERSON :    Advocate Ngcukai tobi ,  I  th ink take i t  one 

step at  a  t ime .   Maybe we can just  capture that  por t ion you 

read so that  she can respond to that  very por t ion .   And as I  

caut ioned a lso Advocated Batohi ,  just  conf ine yoursel f  to  the 10 

quest ion.   I f  you need to e laborate,  you may request  that  you 

do.   Maybe then capture that  por t ion that  was read to  you and 

then you can comment  or  answer.  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Would you k indly read that  por t ion that  you 

focused on,  counsel?  

ADV NGCUKAITOBI SC :    Yes,  thank you,  Madam Chai r .   I t  

is  the sentence that  s ta r ts  wi th :  

“They are tak ing SKA's decis ion on review .   

I t  is  the worst  case to take on review.   20 

SKA's credib i l i ty  has a bad percept ion .   I t  

is  there.   This case,  imagine a  Judge 

saying th is ,  J iba,  Shaun,  et  cetera .   They 

wi l l  say i t  is  not  done proper ly . ”    

I  just  want  to  understand that  par t .   On what  basis could you 
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a l lege that  s imply  because a decis ion was taken by Advocate  

J iba and Advocate Abrahams,  a Judge wi l l  say i t  was not  

taken proper ly?  

ADV BATOHI :    I  cannot  say that  because a Judge must  

consider  the case before h im or  her .  

ADV NGCUKAITOBI SC :    So th is  would just  be your own 

pre judices and b iases?  

ADV BATOHI :    No,  I  would  say i t  has not  been captured 

proper ly .  

ADV NGCUKAITOBI SC :    Because par t  o f  the prob lem wi th 10 

th is ,  there was never any credib i l i ty  f ind ing against  Advocate  

Abraham.  Never any f ind ings at  a l l  in  any forum that  he had 

done something cal l ing in to quest ion h is c redib i l i ty .  

ADV BATOHI :    Credib i l i t y  does  not  only depend on what  is  

sa id in  fora.  

CHAIRPERSON :    May you p lease answer?  Was there any 

such credib i l i t y?  I  beg your pardon.   Was there any such 

credib i l i t y  f ind ings made anywhere?  

ADV BATOHI :    Not  that  I  am aware of ,  Chai rperson .  

CHAIRPERSON :    Thank you.  20 

ADV NGCUKAITOBI SC :    Yes.   And even i f  we ta lk  about  

Advocate J iba,  by March 2019,  even the decis ion of  the  Judge 

Mokgoro Commission was not  yet  out .   I t  came out  only in  

Apr i l  2019.  

ADV BATOHI :    [No answer]   
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CHAIRPERSON :    I  suppose,  counsel ,  he says there has not  

been any credib i l i ty  f ind ings agains t  them .  So does not  that  

answer?  Does not  that  a lso cover the Mokgoro Commission 's  

f ind ings,  which then fo l lowed la ter?  

ADV NGCUKAITOBI SC :    Yes.   And,  in  fact ,  i t  gets st ronger  

wi th Advocate J iba.   At  that  point ,  she had been re instated 

by the Supreme Court  o f  Appeal  as an advocate af ter  being 

st ruck  by the High Court  in  Pretor ia .   I  come back to th is ,  

Advocate Batohi .   You seem to be expressing opin ions about  

people based on noth ing other  than your own pre judices 10 

about  those people.  

ADV BATOHI :    I  d isagree.   

ADV NGCUKAITOBI SC :    Yes.   Now . . . [ in tervenes]  

ADV BATOHI :    Let  me say I  have no pre judice  against  

Advocate Abrahams,  Advocate J iba ,  or  anyone.   They may be 

very good people .   I  have absolute ly  noth ing against  them.  

ADV NGCUKAITOBI SC :    Wel l ,  you  have just  to ld  us that  a  

credib i l i t y  f ind ing  does not  requi re  a formal  enqui ry .   But  I  

ask mysel f  the quest ion,  where is  the credib i l i ty  quest ion  

around these two advocates?  20 

ADV BATOHI :    A t  that  point ,  we had had the  Gorven  

judgment ,  and Advocate J iba  had been charged .   But ,  as I  

sa id,  I  am st i l l  not  making an. . .   I  do not  have a personal  

issue wi th  e i ther  of  them, wi th any one of  them.   They are 

probably very good people .   But  I  am deal ing w i th the  
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ev idence and what  was before me a t  the t ime.  

ADV NGCUKAITOBI SC :    Yes.   When i t  comes to Advocate  

Shaun Abrahams . . . [ in tervenes]  

CHAIRPERSON :    I  beg your pardon,  counsel .   Advocate 

Batohi ,  I  th ink these quest ions ar ise f rom that  sentence 

where you refer  to  SKA's credib i l i ty .   I  th ink th is  g ives r i se to  

a l l  these quest ions that  counsel  i s  asking  you.  

ADV BATOHI :    Mmm-mmm.  

CHAIRPERSON :    And as lawyers,  we know when you speak 

about  somebody's credib i l i ty ,  what  do you mean ?  His  10 

re l iab i l i t y ,  h is  honesty,  and a l l  those factors .   The quest ion  

then ar ises,  as counsel  asked you,  and you answered,  that  

there is  no way,  nei ther  dur ing the Mokgoro Commiss ion,  was 

h is c redib i l i ty  quest ioned.   And then that  begs the quest ion,  

why were you ta lk ing about  Advocate Abrahams'  credib i l i ty  at  

that  s tage?  

ADV BATOHI :    Chai rperson,  there was a lo t  in  the publ ic  

space at  that  s tage,  and he had a lso been removed f rom 

of f ice by then .   Wel l ,  he was forced to vacate of f ice,  I  th ink .   

I  do not  know what  exact ly  happened.   Whether  he was 20 

removed or  fo rced to vacate as a resul t  o f  a  Court  decis ion.  

CHAIRPERSON :    As a resul t  o f?  

ADV BATOHI :    A  Court  decis ion .   

CHAIRPERSON :    A  Court  decis ion .  

ADV BATOHI :    I  do not  know which case i t  was exact ly .   I t  
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was the Nxasana mat ter ,  I  th ink i t  was.  

ADV NGCUKAITOBI SC :    Now,  can I  just  deal  wi th  that  par t ?   

You say there was a lo t  in  the media,  or  there was a lo t  in  the  

publ ic  space .   I  do not  th ink you said media,  you sa id in  the  

publ ic .   And that  he was removed as the NDPP .  Do you know 

the basis on which Mr Abrahams was removed as the NDPP?  

ADV BATOHI :    I  cannot  recal l .   I  cannot  recal l  precise ly.  

ADV NGCUKAITOBI SC :    But  you have no qualms te l l ing th is  

August  panel  that  i t  re la ted to h is  c redib i l i ty ,  even though you 

do not  know why he was removed?  10 

ADV BATOHI :    No,  i t  is  not  that  I  do  not  know why he was 

removed.   I  sa id I  do  not  know prec ise ly why .   I f  I  recal l ,  and 

again,  I  am t ry ing to th ink what  the. . .  I  am actual ly  not  so 

keen to say something here i f  I  am not  real ly  sure about  i t .   

But  I  th ink i t  was the Nxasana  decis ion that  deal t  wi th  

Advocate Nxasana,  h is  vacat ion f rom of f ice and the  

appointment  of  Advocate Abrahams.   And the rat ional i t y  o f  

the President 's  decis ion in  that  regard,  i f  I  remember  

correct ly .  

ADV NGCUKAITOBI SC :    Can I  read to you paragraph 88 of  20 

the Const i tu t iona l  Court 's  judgment  which deal t  w i th  th is  

mat ter  per t inent ly?  I t  says . . . [ in tervenes]  

CHAIRPERSON :    In  which mat ter?  

ADV NGCUKAITOBI SC :    The mat ter  of . . .   Madam Chair ,  that  

is  a good quest ion,  actual ly .   I  need to f ind the  actual  
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re ference.   The judgment  is  Corrupt ion Watch and others v.  

President  of  the Republ ic  of  South Af r ica and others reported  

in  2018 (2)  SACR page 442.   Now,  paragraph 88 deals wi th 

Mr Shaun Abrahams,  Advocate  Shaun Abrahams pert inent ly .   

This is  what  i t  says:  

“ I  next  deal  wi th  Advocate Abrahams.   As a  

point  o f  departure,  I  must  s tate that  not  a  

s ingle par ty has suggested that  he is  not  a  

f i t  and proper person to hold of f i ce .   As was 

to be expected,  Advocate Abrahams seeks 10 

to get  a lo t  o f  mi leage out  of  th is .   Must  he  

succeed?  I  th ink  not .   Former President  

Zuma appointed Advocate Abrahams 

fo l lowing h is unlawfu l  removal  of  Mr  

Nxasana.   That  removal  was an abuse of  

power .   Advocate  Abrahams had benef i ted  

f rom th is  abuse of  power .   I t  mat ters no t  

that  he may have been unaware of  the  

abuse of  power.   The ru le of  law d ictates  

that  the NDPP be c leansed of  a l l  o f  the i l l s  20 

that  have p lagued i t  for  the last  few years .   

I t  would therefore  not  be  just  and equi table  

to  reta in h im,  as  th is  would not  v ind icate  

the ru le of  law. ”    

Seems to  be qui te  c lear  that  the Judges themselves are c lear  
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that  th is  removal  has noth ing to do wi th h is  f i tness fo r  of f ice.   

I t  is  s imply because President  Zuma did  not  fo l low the cor rect  

procedure in  removing Advocate Nxasana.  

ADV BATOHI :    I  accept  that .  

ADV NGCUKAITOBI SC :    But  then why,  Advocate  Batohi ,  

why are you ta lk ing about  h is  c red ib i l i ty ,  when you have no 

evidence that  there was a problem wi th h is  credib i l i t y?  

ADV BATOHI :    I  sa id i t  was percept ions .   His credib i l i ty  has 

a bad percept ion at  that  point .  

ADV NGCUKAITOBI SC :    But  you are a lawyer .   You are an 10 

advocate of  the High Court .   You know you cannot  make 

decis ions on percept ion.   You have to make decis ions on fact .  

ADV BATOHI :    I  d id  not  make any decis ion.  

ADV NGCUKAITOBI SC :    But  then why are you scandal is ing  

h is name l ike th is?  

ADV BATOHI :    I  d id  not  scandal ise h is name.  

ADV NGCUKAITOBI SC :    When you say a lawyer,  an  

advocate has a bad percept ion of  the i r  credib i l i ty ,  that  is  not  

scandal is ing them? 

ADV BATOHI :    Wel l ,  i t  was in  a c losed meet ing .   I  d id  not  20 

expect  th is  to  be out  in  the publ ic  because that  was. . .  

ADV NGCUKAITOBI SC :    So you can scandal ise a man wi th  

no evidence in  a c losed meet ing.  

ADV BATOHI :    No,  I  am not  saying that .   I  am not  saying I  

scandal ised in  the f i rs t  p lace  mmm.. .   I t  was just  that  there  
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was a percept ion about  h is  c redib i l i ty .   And I  ment ioned i t .  

ADV NGCUKAITOBI SC :    And in  fac t ,  i t  goes fur ther  because 

you do real ly  factor  th is  in .   You say:  

“This also cal l s  in to quest ion about  what  an  

NDPP must  see .   I f  we get  a bad decis ion,  

that  wi l l  impact  no t  just  on me but  a l l  fu ture  

NDPPs in  making author isat ion.   A bad 

decis ion and the percept ions could  real l y  

have a bad impact  on the NDPP .  I  spoke 

to Rodney de Kock and I  sa id I  want  three 10 

senior  people to  look at  th is  case .   Now we 

can do that .   I  do not  want  to  look l i ke I  am 

just  over tu rn ing Shaun 's decis ion .   I  am 

th ink ing today,  I  am open to rev iewing i t .   I  

asked Tory how long i t  wi l l  take to  rev iew 

i t .   He said two months .   I  do not  have two 

months. ”  

Again here you refer  to  th is  quest ion of  the percept ion and 

you say you do  not  want  people to  just  th ink you  are  

over turn ing Shaun 's decis ions or  Mr Abraham's decis ions .   20 

And i t  seems to  me for  you to deny that  th is  idea of  the 

percept ion p layed a ro le in  your  th ink ing is  fa lse because i t  

carr ies th rough .   You had th is  percept ion and you wanted to 

do something about  th is  percept ion .  

ADV BATOHI :    Percept ions had noth ing to do wi th any of  my 
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decis ions.   I  do not  make decis ions on percept ions .   I  make 

decis ions on evidence because the ru le of  law is  real ly  

important  to  me.   And so i f  again,  i f  we look at  the t ranscr ip t  

i t  says th is  a lso cal ls  in to  quest ion  about  what  an NDPP must  

see.   I  do not  ta lk  l ike that .   So I  do not  even know what  i t  

means.   I f  we get  a bad decis ion that  wi l l  impact  no t  just  on 

me but  on future NDPP making author isat ions .   Clear ly  there 

I  was t ry ing to make the point  that  we need to do th is  

proper ly .   So there is  the g ist  o f  i t  I  get  is  what  we were  

ta lk ing  about  but  to  put  an  emphasis  on  each one of  the words 10 

when i t  i s  c lear ly  a t ranscr ip t  that  might  not  be accurate.   I  

th ink I  have an issue wi th that .  

ADV NGCUKAITOBI SC :    Wel l  I  th ink that  is  f ine but  I  th ink  

on th is  par t icu lar  issue of  the negat ive percept ion  of  the 

credib i l i t y  of  Mr Abrahams you have admit ted i t  and you even 

stated that  you thought  i t  was a c losed meet ing.  

ADV BATOHI :    I t  had noth ing to do wi th my decis ions at  a l l .   

My decis ions were based only on  the evidence because I  

respect  the ru le o f  law.  

ADV NGCUKAITOBI SC :    Then i f  you tu rn over  the  page to 20 

338,  there is  something I  want  to  ask you about  th is  page .   

The th i rd l ine which star ts  wi th SB ,  i t  says:  

“The vict ims do not  get  just ice because of  

the way the charges are couched . ”    

That  is  your  stat ing.  
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ADV BATOHI :    I f  i t  is  accurate ly captured.  

ADV NGCUKAITOBI SC :    Yes.   But  what  I  am interested in  

is  the response you  are get t ing f rom Mr Epste in .   Now 

remember  Mr Epste in has a l ready g iven you a memorandum .   

He says:  

“ I t  is  not  worth the ef fo r t  s ince people can 

st i l l  get  just ice . ”   

And then he says :  

“Obviously you should  not  issue POCA 

cer t i f icates unless capable of  successfu l  10 

prosecut ion . ”  

And look at  what  he says next .   

“Legodi  sa id he had enough . ”  

Now we know which  Legodi  he  is  ta lk ing  about ,  i t  i s  Judge 

Legodi  which is  re ferenced in  h is  memorandum .  And then he 

cont inues:  

“P rosecutors bel ieved that  there was .   

Shaun…”  

That  is  Advocate Abrahams;  

“… i s  g iven a presentat ion which is  JB 27.   20 

He then gets Danikas '  supplemented 

statement  and he looks at  what  is  on the  

f lash dr ives  and then he issues ,  you are  

r ight  i t  must  be a rat ional  decis ion .   You 

can just  rev iew.   We th ink i t  i s  a  va l id  
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reason to say i t  is  in  the publ ic  in te rest .   

Give proper reasons . ”    

And then Hi l ton Epste in takes SB ,  that  i s  advocate Shami la  

Batohi ,  through h is presentat ion.   There are th ree th ings that  

are c lear  here .   What  Mr Epste in is  te l l ing you is  that  Judge 

Legodi  sa id there was enough in  re lat ion to the Advocate J iba  

decis ion to charge .   Your own prosecutors bel ieved that  there  

was enough.   Mr Abrahams bel ieved there was enough .   Is  

that  cor rect?  

ADV BATOHI :    That  i s  what  he says.  10 

ADV NGCUKAITOBI SC :    Yes.  

ADV BATOHI :    Again,  i f  i t  is  accurate.  

ADV NGCUKAITOBI SC :    Wel l ,  Advocate Hi l ton Epste in had 

g iven you a memorandum.  This i s  per fect ly  consistent  wi th  

that  memorandum.  

ADV BATOHI :    The prosecutor 's  memorandum?  

ADV NGCUKAITOBI SC :    No,  h is  own memorandum that  we 

star ted wi th th is  morning.  

ADV BATOHI :    Can you refer  me to that  again ?  P lease.  

ADV NGCUKAITOBI SC :    A t  page 254.  20 

ADV BATOHI :    So your quest ion again is ,  counsel?  

ADV NGCUKAITOBI SC :    I  am saying that  what  he is  saying  

here,  the summary is  per fect ly  compat ib le wi th the  wr i t ten 

document  that  he  gave you in  preparat ion fo r  that  meet ing .   

Where he expla ined that  Judge Legodi  sa id there was 
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enough,  the prosecutors bel ieved there was enough,  Mr 

Abrahams bel ieved there was enough.  

ADV BATOHI :    I  am not  sure i f  he speci f ica l l y  ment ions 

Judge Legodi  in  h is  memorandum mmm.. .   His memorandum 

sets out  the pr inc ip les of  issuing POCA.  He then goes in to 

the case against  General  Booysen.   I  am just  t ry ing  to see 

what  the purpose of  the memorandum was.  

ADV NGCUKAITOBI SC :    The Legodi  J  I  thought  we had 

looked at  i t  ear l ie r ,  appears at  page 269 which is  par t  o f  the  

document  that  was sent  to  you.  10 

ADV BATOHI :    Yes,  i t  i s  not  par t  o f  the memorandum on 254.  

ADV NGCUKAITOBI SC :    Yes,  but  i t  is  an at tachment  to  the  

emai l  that  he sent  you.  

ADV BATOHI :    Yes,  that  is  r ight .   I t  appears in  th is  document  

which is  an at tachment .  

ADV NGCUKAITOBI SC :    I  wi l l  come back then to where we 

were.   I  s t i l l  make the point  a t  page 338 that  that  summary 

that  he g ives is  compat ib le wi th  the v iews that  he had 

expressed e i ther  in  the memorandum or  by way of  the  

at tachments to  h is  emai l .   He is  jus t  repeat ing i t  verbal ly .  20 

ADV BATOHI :    Wel l ,  the at tachment  to  the memorandum that  

you refer red me to now where  the Legodi  decis ion is  

ment ioned is  an ext ract  f rom Advocate Abraham's af f idavi t .  

ADV NGCUKAITOBI SC :    Correct .  

ADV BATOHI :    Yes,  so he at taches Advocate Abraham's  
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a f f idavi t  and Advocate Abraham's v iews on the  Legodi  

judgment  are incorporated there .  

ADV NGCUKAITOBI SC :    Yes.  

ADV BATOHI :    So on that  basis…  Sor ry,  I  am t ry ing to keep 

a lo t  o f  pages open here .   I  am t ry ing to answer  your quest ion  

carefu l l y  and proper ly .   Sorry,  can you repeat  that  quest ion  

to me?  I  am going to wr i te  i t  down now ,  so that  I . . .  

ADV NGCUKAITOBI SC :    There are three points that  come 

c lear  f rom what  is  being said by Advocate Epste in .   The f i rs t  

is  re i terat ing that  Judge Legodi  sa id there was enough to 10 

issue the POCA cer t i f icates .   Number two,  your  own 

prosecutors sa id  there was enough to issue the POCA 

cer t i f icates.   Number three,  Mr Abrahams a lso bel ieved there 

was enough,  af ter  looking at  the statement  of  Mr Danikas,  

looking at  the f lash dr ives ,  and then he issued .   Now those 

three are c lear  and they are a l l  consistent  wi th  the mater ia l  

he had g iven you beforehand.  

ADV BATOHI :    That  was h is v iew.  

ADV NGCUKAITOBI SC :    Yes.  

ADV BATOHI :    And he,  a l though he said Legodi  as i t  is  here,  20 

Judge Legodi ,  sa id he had enough,  that  is  h is  v iew.   I  have  

not  been asked about  the Legodi  decis ion,  so I  wi l l  not  

comment  on that  now.   But  th is  i s  what  he said,  and to that  

extent ,  that  is  cor rect ,  that  is  what  he said.  

ADV NGCUKAITOBI SC :    Yes,  th is  is  why th is  is  important ,  
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th is  par t .   This i s  the senior  counsel  that  i s  act ing fo r  the NPA 

in defending the appl icat ion brought  by General  Booysen.   Is  

that  cor rect?  

ADV BATOHI :    He was act ing fo r  the NPA.  

ADV NGCUKAITOBI SC :    Yes.  

ADV BATOHI :    In  defending the appl icat ion?  

ADV NGCUKAITOBI SC :    Yes.   But ,  Advocate Batoh i ,  there  

is  no quest ion tha t  h is  opin ion expressed verbal ly  to  you was 

that  these are  the  basis on which th is  case can be defended .   

And he expla ined where they come f rom.  10 

ADV BATOHI :    His explanat ion o f  where i t  came f rom was 

f rom the prosecutor 's  memorandum .  He says the prosecutors 

bel ieved that  there was .   And a lso f rom Advocate Abraham's  

af f idavi t .   So he based h is v iew on those two th ings.  

ADV NGCUKAITOBI SC :    Wel l ,  a lso on the judgments .   On 

the Pr ins loo  judgment .   I t  is  a  whole lo t  o f  th ings we  have just  

looked at .    

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    This i s  what  I  do  not  understand,  

honest ly .   You have a senior  counsel  that  is  act ing for  the  20 

NPA.   He g ives you fu l l  author i t ies and comes verbal ly  to  

just i f y  the decis ion .   You overr ide them.  

ADV BATOHI :    A l l  I  say  is  that  I  want  a team to look at  a l l  o f  

the evidence.   And of  course,  that  team may have come back 

saying exact ly  what ,  or  support ing what  Advocate  Epste in 
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had said,  and that  would have been f ine .   But  I  wanted a team 

to look at  a l l  o f  the evidence in  these mat ters.   So tha t  I  could  

get  a proper opin ion based on a l l  o f  the evidence .   Not  only 

on the prosecutor 's  memo,  the prosecutors who took the  

decis ion,  the impugned decis ion,  as wel l  as the NDPP, who 

a lso took the impugned decis ion .   

ADV NGCUKAITOBI SC :    And moreover  . . . [ in tervenes]  

CHAIRPERSON :    A t  that  t ime,  I  beg your pardon,  s i r .   A t  that  

t ime,  Advocate Batohi ,  had you yoursel f ,  as the head,  had an 

opportuni ty  to  peruse the evidence?  10 

ADV BATOHI :    No,  I  d id  not .  

CHAIRPERSON :    Did you make any ef fo r t  whatsoever  

. . . [ in tervenes]  

ADV BATOHI :    I  d id  not .  

CHAIRPERSON :    … to  make t ime to look at  the evidence?  

ADV BATOHI :    No,  that  was the purpose of  appoint ing the 

panel .  

CHAIRPERSON :    No,  I  am ta lk ing about  yoursel f  as a head .   

I t  is  one th ing to  re ly  on what  other  people are say ing,  but  

had you made t ime or  set  t ime aside yoursel f  to  read the  20 

evidence that  was presented,  o r  what  was going to be 

presented to the team?  

ADV BATOHI :    Chai rperson,  I  was bare ly two months in  

of f ice .   I  thought  that  the best  course of  act ion in  these 

c i rcumstances would be to appoint  a  very exper ienced panel  
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to  look at  a l l  o f  the evidence in  th is  mat ter .   And that  is  what  

I  d id .   I  be l ieved i t  to  be the best  course of  act ion in  the  

c i rcumstances.  

CHAIRPERSON :    And that  team, the exper ienced team that  

you had in  mind,  would have inc luded the Advocate de Kock 's  

team? 

ADV BATOHI :    That  i s  cor rect .   

CHAIRPERSON :    And who e lse? 

ADV BATOHI :    There was Advocate de Kock,  who was at  the  

t ime the DPP in the Western Cape.   Advocate Ivy Thenga,  10 

who is  current ly  the DPP in L impopo,  I  th ink she might  have 

been the DPP in L impopo.   She was cer ta in ly  a DPP,  but  in  

which d iv is ion,  I  am not  very sure  at  that  t ime .   Advocate  

Ri ley,  who is  a  Deputy DPP in the of f ice of  the  DPP Western  

Cape in  charge of  the organised cr ime component .   And 

Advocate Mamabolo,  who was at  the t ime at  the NPA head 

of f ice at  the racketeer ing desk .  

CHAIRPERSON :    And these people const i tu ted what  we refer  

to  as the De Kock team? 

ADV BATOHI :    That  i s  cor rect ,  complete .  20 

CHAIRPERSON :    Now,  apart  f rom the De Kock team's  

memorandum, whose memorandum did you re ly  on ?  

ADV BATOHI :    In  making the decis ion in  th is  mat ter?  

CHAIRPERSON :    Yes,  of  course.  

ADV BATOHI :    I  re l ied on the De Kock team memorandum.  
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CHAIRPERSON :    We have just  spoken about  f i rs t  the De 

Kock team's memorandum.  

ADV BATOHI :    Mmm-mmm.  

CHAIRPERSON :    You re l ied upon thei r  recommendat ion?  

ADV BATOHI :    I  d id .  

CHAIRPERSON :    Now,  my quest ion is ,  who e lse d id you 

appoint  to  look in to the evidence ?  Who e lse d id you appoint  

to  look at  the evidence subsequent  to  the De Kock team? 

ADV BATOHI :    So,  the purpose of  the De Kock pane l  report  

was to decide on the approach in  these proceedings .   10 

Subsequent  to  tha t ,  I  obta ined the opin ion  of ,  and to be c lear ,  

Chai rperson,  i f  I  may c la r i fy .  

CHAIRPERSON :    Yes,  you may,  ma'am.  

ADV BATOHI :    Thank you very much .   To be c lear ,  Advocate  

de Kock 's team was not  looking  at  the conduct  of  any 

members of  the NPA.   They were looking only at  the mer i t s  

of  the racketeer ing prosecut ion for  the purpose of  me 

decid ing on the approach in  those proceedings.   So,  they 

were not  looking in to the conduct  of  any par t i cu lar  member of  

the NPA.   That  was thei r  mandate,  is  to  consider  the evidence 20 

and advise on those review proceedings .   

 Subsequent  to  tha t ,  the other  opin ions that  I  obta ined 

speci f ica l l y  deal t  wi th  the conduct  of  Advocate Chauke,  and 

that  was Advocate Nalane.   Thereaf te r ,  Advocate  Chauke 

then got  a response to that  and provided Advocate Maenet je ’s 
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op in ion.   And then,  i t  was the De Kock memorandum that  

forwarded me Advocate Maenet je ’s  op in ion,  where  he a lso  

expressed a v iew .   And then i t  was…  Wel l ,  y our quest ion,  

Chai rperson,  was the opin ions tha t  I  sought .   So,  the ones 

that  I  sought ,  to  be c lear ,  a re the Nalane one,  the one f rom 

Dr Broughton,  and the one f rom Advocates Hu l ley and 

Wentzel .  

CHAIRPERSON :    Wi th regard to the conduct ,  the impugned 

conduct ,  i f  I  may put  i t  that  way,  the opin ions that  you sought  

were those of  Advocate Nalane?  10 

ADV BATOHI :    Cor rect .   

CHAIRPERSON :    Fol lowed by that  of  De Kock,  Advocate de 

Kock?  

ADV BATOHI :    No,  that  was not  an opin ion I  sought ,  

Chai rperson.  

CHAIRPERSON :    That  i s  the one that  was responding to  

Advocate Maenet je ’s opin ion?  

ADV BATOHI :    Yes,  i t  was h is  memorandum forwarding me 

Advocate Maenet je ’s opin ion and where  he expressed a  v iew.  

CHAIRPERSON :    Yes,  I  am ta lk ing  about  that .  20 

ADV BATOHI :    Yes.   

CHAIRPERSON :    And then,  af ter  that ,  Dr  Broughton 's 

opin ion?  

ADV BATOHI :    Cor rect .  

CHAIRPERSON :    Speci f i ca l l y  on what ?  
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ADV BATOHI :    Dr  Broughton 's opin ion  was speci f ica l l y  on 

the Booysen mat ter ,  I  should  look a t  my af f idavi t  just  to  make 

sure that  I  am cer ta in about  that ,  Chai rperson .   

CHAIRPERSON :    Maybe to be spec i f ic ,  le t  me be fa i r  to  you,  

as regards the conduct ,  the impugned conduct  of  Advocate  

Chauke? 

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    And thereaf te r ,  you sought  an opin ion f rom 

Advocate Hul ley,  but  only in  respect  of  the Mdlu l i  mat ter?  

ADV BATOHI :    Yes,  Advocates Hul ley and Wentzel .  10 

CHAIRPERSON :    Yes.   I  am sorry,  counsel ,  I  just  needed to 

get  the sequence and what  was re levant .  

ADV NGCUKAITOBI SC :    Yes,  indeed.   Now,  at  the bot tom 

of  page 338,  you comment  again,  Advocate Batohi ,  you say:  

“Can you g ive me an opin ion on those 

l ines?  Even i f  there is  suf f ic ient  to  charge,  

but  on the basis o f  what  you have just  sa id ,  

v ic t ims wi l l  s t i l l  get  just ice.   This case is  

s t rategica l l y  not  worth f ight ing . ”    

Can you expla in what  d id you mean that  the Booysen,  the 20 

Major i t y  General  Booysen case is  s t rategica l l y  not  worth  

f ight ing?  What  i s  the st rategy?  

ADV BATOHI :    I  am not  even sure  that  I  sa id that .   I  do not  

know,  I  cannot  answer i t .   Because I  would not  have at  that  

point ,  I  d id  not  make a decis ion on whether  we should oppose 
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that  mat ter  or  not .   So th is  is  actua l ly  incorrect .  

ADV NGCUKAITOBI SC :    You see,  th is  i s  the second t ime 

you are referr ing to st rategica l ly .   You star ted at  page 337,  

in  the four th l ine,  where you said :  

“On  the one hand,  I  get  a sense that  wi th  

the mechanis t ,  i f  the v ic t ims get  just ice  

st rategica l l y ,  th is  case …”  

And then the sentence is  incomplete .   I  then said to  you,  there 

is  another  p lace where you complete what  you mean by 

st rategica l l y ,  which is  at  page 338 at  the bot tom,  where you 10 

say th is  case is  s t rategica l ly  not  worth f ight ing.   Your  answer  

is  you bel ieve th is  por t ion of  the t ranscr ip t  i s  wrong ,  because 

. . . [ in tervenes]  

ADV BATOHI :    My point ,  sorry .  

ADV NGCUKAITOBI SC :    You bel ieve th is  por t ion of  the  

t ranscr ip t  i s  wrong because you would not  have used the word  

st rategica l l y  not  worth f ight ing.  

ADV BATOHI :    No,  a l l  I  am saying is  that  the fact  that  I  may 

have used the word st rategic ear l ie r  on and then la ter  on use 

i t  again does not  mean that  log ica l ly  I  was referr ing to the 20 

same th ing .   I  cannot  recal l  what  I  was ta lk ing about  at  the 

t ime and in  what  context .   I  mean,  a Nat ional  Di rector  must  

th ink about  st rategic i ssues,  but  in  th is  case,  I  needed to deal  

wi th  the evidence in  the mat ter  and take a decis ion  af ter  that .   

I f  you look at  the  por t ion that  you have just  quoted f rom,  at  
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338 at  the bot tom,  Chai rperson,  i t  says :  

“Can you g ive me an opin ion on those 

l ines? ”    

I  do not  even know what  l ines is  be ing referred to there .    

“Even i f  there is  suf f ic ient  to  charge,  but  on  

the basis of  what  you have just  sa id ,  i t  ends 

there. ”  

And that  sentence does  not  make sense as i t  is .   Then i t  says :  

“V i c t ims wi l l  s t i l l  get  just ice .   This case is  

s t rategica l l y  not  worth f ight ing th is . ”  10 

I  have no idea what  the point  is .   I t  just  does not  make sense 

to me because I  would not  make a  decis ion .   I  d id  not  make 

a decis ion at  tha t  point  and I  wi l l  not  make a decis ion on 

mat ters l ike th is  wi thout  p roper ly  understanding what  the  

essence of  the case is  and the evidence.   And that  is  what  I  

d id .   I  immediate ly fo l lowed to say :  

“ I  rea l l y  do need three people to  rev iew th is  

case.   Then I  do  not  need to. ”  

And that  i s  the end of  that  sentence as wel l .   I  do not  know 

what  that  means .   I  do not  need to do what .   I t  is  just  not  20 

c lear .  

ADV NGCUKAITOBI SC :    Yes.   We wi l l  come back to  that .  

CHAIRPERSON :    Just  for  my own c la r i ty ,  th is  seemed to be 

minutes of  a  meet ing that  was held  wi th the people l is ted at  

page 334.   
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ADV BATOHI :    That  i s  cor rect .   

CHAIRPERSON :    On 6th March  2019.  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    You were present  at  that  meet ing .   

ADV BATOHI :    I  was.  

CHAIRPERSON :    Did you get  a copy of  the minutes of  that  

meet ing af te rwards? 

ADV BATOHI :    I  cannot  recal l  having received th is ,  

Chai rperson.  

CHAIRPERSON :    Did you not  ask for  the copy of  the  10 

minutes?  

ADV BATOHI :    No,  I  d id  not .   I  had Danie  Smit ,  i f  you look 

at  335,  at  the top ,  who was a lso in  at tendance .   He was my 

Chief  o f  Staf f  a t  the t ime.   He is  no  longer in  of f ice .   He and 

a lso Advocate Matzke,  Tr ish Matzke,  who was a lso a  Deputy  

DPP in the of f ice  at  the  t ime .   And they would have taken 

notes,  because normal ly  I  have col leagues in  meet ings to 

take notes.   Advocate Matzke le f t  the of f ice,  and we do  not  

have any of  her  notes .   Advocate  Smit  has a lso le f t  the  of f ice,  

and we do not  have any of  h is  no tes.   But  I  imagine tha t  e i ther  20 

one of  them would have taken,  so we d id  not  ask  for  any 

minutes.  

CHAIRPERSON :    I  ask the quest ion because your answers  

seem to chal lenge the authent ic i t y  of  these minutes,  most  of  

your  answers.  
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ADV BATOHI :    Yes,  that  i s  cor rect .   That  is  why I  am asking  

the quest ion.   You have a meet ing wi th senior  advocates 

regard ing these important  mat ters,  and nobody takes 

minutes.  

ADV BATOHI :    That  i s  not  what  I  sa id,  Chai rperson.  

CHAIRPERSON :    What  a re you say ing?  

ADV BATOHI :    I  sa id that  Danie  Smi t  and Tr ish Matzke would 

have taken minutes of  th is  meet ing .   They would have made 

notes of  the meet ing,  because i t  is  important  that  we keep a  

record of  th is .   And that  is  why I  have staf f  members in  my 10 

meet ings,  to  make sure that  they do take notes of  meet ings.   

Advocate Matzke has le f t ,  and I  know none of  her  notes are 

avai lab le .   I  was not  aware of  when th is  meet ing happened .   

We have not… I  mean m y of f ice has been t ry ing to  get  the  

dates of  these meet ings,  and I  have  asked them to t ry  to  get  

notes and minutes of  the meet ings,  because i t  is  important  

that  I  have i t  for  these purposes.   But  up unt i l  now,  we have  

not  been able to  t race these mat ters .   So we wi l l  keep looking,  

Chai rperson.  

CHAIRPERSON :    Yes,  but  my concern,  Advocate Batohi ,  is  20 

that  as the head o f  the NPA,  who has just  a t tended a meet ing  

wi th senior  counsel ,  a t  least  on the 7th of  March,  the fo l lowing 

day,  o r  a few days thereaf ter ,  for  your  own record ing,  for  your  

own record -keeping,  I  would imag ine that  you wou ld have 

asked fo r  the recordals  of  the in teract ions or  the d iscussions 
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a t  that  meet ing.  

ADV BATOHI :    Chai rperson,  i f  I  may,  I  do  not  a lways do that .   

I  expect  that  my team wi l l  keep the  record of  these meet ings 

carefu l l y  for  fu ture use,  and that  i s  the way,  you know,  we 

deal  wi th  these issues .   Someone takes notes,  and they are 

meant  to  be proper ly  f i led so that  we have them for  fu ture.   

But  i f  I  have formal  meet ings l ike EXCO and MANCO, et  

cetera,  I  then  ins ist  that  we get  m inutes immediate ly af te r  

that ,  I  check them very,  very care fu l ly ,  because there must  

be an accurate record of  the meet i ngs,  and then they are 10 

deal t  wi th  in  that  way .   So wi th formal  meet ings,  we do,  but  I  

am not  saying th is  was  not  an impor tant  meet ing .   I t  was,  and 

we would have a  note of  th is  meet ing.   But  at  th is  point  in  

t ime,  I  am not  able to  f ind i t .  

CHAIRPERSON :    You may proceed,  counsel .  

ADV NGCUKAITOBI SC :    Advocate Batohi ,  were  you not  

t ry ing to h ide th is  meet ing ?  Were you not  . . . [ in tervenes]  

ADV BATOHI :    Not  at  a l l .  

ADV NGCUKAITOBI SC :    …concerned that  th is  meet ing 

should never be known,  and th is  i s  why i t  was not  recorded?  20 

ADV BATOHI :    Absolute ly  not .   I  had no reason to h ide th is  

meet ing.  

ADV NGCUKAITOBI SC :    Wel l ,  th is  is  what  I  do  not  

understand.   I f  you had no reason to h ide th is  meet ing,  why 

do you not  inv i te  your  own prosecutors that  were involved in  
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th is  mat ter?  

ADV BATOHI :    I t  was not  h id ing i t  f rom them.  I  inv i ted those 

people that  were re levant ,  that  I  thought  re levant  at  the t ime.  

ADV NGCUKAITOBI SC :    Wel l ,  the most  re levant  s takeholder  

is  the par ty that  i s  doing the prosecut ion.  

ADV BATOHI :    A t  that  point ,  we were  not  d iscussing the 

mer i ts  of  the prosecut ion .   We were decid ing… we were  

ta lk ing about  the review appl icat ion .  

ADV NGCUKAITOBI SC :    So?  The review appl ica t ion is  a  

rev iew against  the prosecut ion.  10 

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    That  i s  what  I  am asking.   You 

were t ry ing to h ide i t  f rom them .  You d id  not  want  anyone 

other  than those who were in  the meet ing to know about  i t .  

ADV BATOHI :    How can I  h ide i t  when i t  is  –  I  mean,  there 

are external  peop le there .   They can ta lk  about  i t .   I t  was not  

a secret  meet ing.  

ADV NGCUKAITOBI SC :    Wel l ,  you understood i t  to  be a  

secret  meet ing wi th only those who at tended.  

ADV BATOHI :    No,  I  d id  not  say i t  was secret .  20 

ADV NGCUKAITOBI SC :    Can you go to page 346,  the 

second l ine,  where you say :  

“ I  would prefer  that  none of  th is  ge ts out . ”  

And Mr Epste in 's  response :  

“Can I  suggest  th is?  Even tha t  other  
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people are being brought  in ,  the on ly th ing  

to be said is  tha t  an approach has been 

made to the NDPP, and s he is  consider ing  

i t . ”  

I t  seems to have been expl ic i t  tha t  you were t ry ing  to h ide  

th is  meet ing.  

ADV BATOHI :    I  was not  t ry ing to  h ide i t .   I f  you look at  i t  

fur ther ,  context  i s  everyth ing .   I t  is  about  the media,  and th is  

was a very h igh -prof i le  mat ter ,  and I  d id  not  want  i t  to  get  out  

in to the media.   I f  you look fur ther  down,  I  say I  have stayed 10 

out  of  the media,  again,  on the  assumpt ion that  th is  is  

accurate .   I  have  stayed out  of  the media,  so I  am ta lk ing  

about  the media .   In  fact ,  i f  you look at  page 345 at  the  

bot tom,  we were  d iscussing the context  of  t imel ines,  i t  

appears,  i f  you look at  that ,  and i t  was when should we meet 

again,  how long w i l l  we take to have a decis ion,  and then they 

were asking,  i f  you look at  the bot t om,  Advocate Katz says :  

“Can I  te l l  h im in  a month you wi l l  be in  a  

posi t ion to advise  on the way fo rward? ”  

I  am not  sure who he was ta lk ing  about  te l l  h im .   I t  is  probably  20 

Booysen.   I  am not  sure.   I  am assuming,  and then I  say :  

“Things get  out  in  the publ ic ,  and the media  

makes a meal  of  i t .   I  would prefer  that  

none of  th is  gets out . ”  

So I  d id  not  want  i t  to  get  out  in  the media that  we were having  
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conversat ions about  th is ,  but  th is  was not  a secret  meet ing.  

ADV NGCUKAITOBI SC :    But  you a lso d id  not  want  i t  to  get  

out  to  your  own prosecutors .   You never,  ever  to ld them about  

th is  meet ing up unt i l  today.  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    Now,  that  i s  the real  reason why 

no one took minutes,  and we were only assisted by the team 

of  Advocate Hi l ton Epste in that  was prudent  enough to take 

minutes.   You s imply d id  not  want  th is  meet ing to be known.  

ADV BATOHI :    That  i s  to ta l l y  unt rue.  10 

CHAIRPERSON :    I  beg your pardon?  

ADV BATOHI :    I  say that  is  to ta l l y  unt rue .   

MS RAMAGAGA :    Just  one th ing .   Advocate Batohi ,  how 

of ten would you have meet ings s imi lar  to  that  one ,  where  

there would be no record of  the minutes of  the meet ing?  

ADV BATOHI :    I  a lways have somebody in  the meet ing to  

take notes.   And I  suppose i t  is  only. . .   Sorry.   I  on ly  have. . .   

I  genera l l y ,  un less i t  is  a  one-on-one meet ing for  any 

par t icu lar  reason,  I  genera l ly  have someone in  the of f ice  

present  tak ing notes,  because i t  is  important  that  we have a  20 

record of  these meet ings .   I t  is  only i f  a t  some point  we  are 

looking fo r  the record and we cannot  f ind i t  that  I  rea l ise that  

there is  some f i l ing issues in  my of f ice that  I  need to look at ,  

and i t  i s  not  acceptable at  a l l .   Because the record of  these 

meet ings must  be proper ly  kept  for  fu ture reference .   So I  
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cer ta in ly  do  not  have meet ings where there is  no one tak ing  

some notes of  the  meet ing .  

MS RAMAGAGA :    Ja,  what  steps would you take to  ensure  

that  whatever  i s  minuted can be re l ied upon as an authent ic  

and accurate record of  what  happened at  meet ings?  

ADV BATOHI :    I  genera l ly  do  not  look at  the notes  

immediate ly af te r  the meet ing .   I  expect  that  my team wi l l  

have a good note  of  what  happened dur ing that  meet ing and 

especia l l y  the key decis ions that  were taken and that  i f  we 

need i t  a t  a  fu ture  stage,  I  should have access to i t .  10 

MS RAMAGAGA :    The quest ion is ,  what  steps would you 

take to ensure that  the document  that  is  produced e i ther  as 

a report  or  a minute of  the meet ing is  the accurate record of  

the meet ing that  has been held?   And maybe I  must  te l l  you 

why I  am asking you th is  quest ion .   Wel l ,  much as we are to ld  

that  th is  record that  we are being re ferred to now is  a  minute  

of  the meet ing that  was held on the 6th day of  March 2019 .   

But  when one goes through th is  document  and you have been 

saying i t  again and again,  I  am not  sure whether  th is  i s  an  

accurate ref lect ion,  I  do not  know whether  th is  is  what  20 

happened,  but  i f  i t  is  an  accurate ref lect ion,  then th is  i s  the  

answer .    

 Ul t imate ly,  we  are going to remain  wi th unanswered  

quest ions because a l l  o f  them ei ther  they are premised wi th 

an i f  i t  i s  correct  or  I  do  not  know,  I  do  not  know.   So hence 
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the quest ion,  what  do you do in  your  of f i ce ?  What  s teps do 

you take to ensure that  and i t  is  no t  only for  your  benef i t  as  

a person who is  an of f icer  there,  but  even fo r  the benef i t  o f  

your  successors .   What  do you do?   What  steps do you do to  

make sure that  whoever f inds documents in  your  of f ice as a  

record of  what  happened at  meet ings is  a real ,  correct ,  and 

accurate document?  I t  is  not  just  a  document  that  one can 

come across and see th is  i s  one of  them .  What  steps do you 

do to avoid the s i tuat ion wher e we f ind ourselves in  now tha t  

in  everyone is  I  do  not  know but  i f ,  i f ,  i f .   Do you understand 10 

my quest ion?  

ADV BATOHI :    I  understand your quest ion wel l .   

MS RAMAGAGA :    P lease answer  the quest ion tha t  I  have  

asked of  you,  thank you.  

ADV BATOHI :    So as I  sa id,  wi th  regard to formal  meet ings,  

there are minutes that  are taken .   These are c i rcu la ted af te r  

the meet ing.   I  personal ly  check and make sure that  they are 

accurate .   Members,  i t  is  c i rcu lated to a l l  those tha t  at tend 

the meet ing and I  make sure and my team knows,  I  say to 

them, th is  is ,  these are meet ing,  formal  meet ing minutes that  20 

must  be accurate  because i t  is  a  record for  poster i ty ,  for  

whoever needs i t .   Wi th the,  I  wi l l  ca l l  th is  an  in formal  

meet ing.   Meet ings l i ke th is ,  I  have someone f rom my of f i ce  

tak ing notes .   They are professionals and I  expect  that  they 

wi l l  take i t ,  the notes proper ly  and there wi l l  be a record of  i t  
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for  the future .   I  do not  check those notes.   

MS RAMAGAGA :    Put  otherwise .   Do you perhaps s ign ,  in i t ia l  

each page?  That  is  one of  the easiest  way of  making sure 

that  even your successor wi l l  know that  Advocate Batohi  was 

here.  

ADV BATOHI :    I  do not  do that .  

MS RAMAGAGA :    You do not  do that .  

ADV BATOHI :    No.  

MS RAMAGAGA :    I t  is  just ,  i t  is  documents that  appear l i ke  

th is  one.   10 

ADV BATOHI :    No,  th is  i s  not  my document .  

MS RAMAGAGA :    No,  no,  I  know i t  is  not  but  i t  appears l ike 

th is .   There is  no th ing that  shows that ,  you know,  and that  

g ives you the comfor t  that  th is  is  a fa i r  re f lect ion  of  what  

happened in  the meet ing .   

ADV BATOHI :    Wi th in formal  meet ings,  I  do not  check them.  

MS RAMAGAGA :    Thank you.  

ADV NGCUKAITOBI SC :    Yes.   Now,  at  the bot tom of  page 

339,  you welcome Mr Car l  van der  Merwe and Mr Anton Katz .   

You say to them:  20 

“This i s  a case wi th a long h istory.   I  have 

only been here fo r  a month .   I  am t ry ing to  

get  to  a point  where we can focus on what  

we should be doing .   I  am t ry ing to c lear  

the a i r .   As a c iv i l ian in  the Nether lands,  
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the NPA is  ta inted . ”  

This is  the second t ime you are condemning the organisat ion 

as  ta inted,  even though you admit  having been there  only for  

a month.   Is  that  correct?  

ADV BATOHI :    I  have never condemned the NPA as ta inted .   

I  have a lways said that  there were cer ta in people in  the NPA 

that  a re ta inted and the major i t y  of  the prosecutors in  the 

NPA are hardwork ing and dedicated to the ru le of  law.  

ADV NGCUKAITOBI SC :    Yes,  accord ing to th is  note  

. . . [ in tervenes]  10 

ADV BATOHI :    There was a cred ib i l i ty  def ic i t  a t  the t ime,  

sorry.  

ADV NGCUKAITOBI SC :    Yes,  accord ing to th is  note,  the  

references are c lear  that  the NPA is  ta inted.  

ADV BATOHI :    The NPA was def in i te ly  fac ing  a credib i l i ty  

cr is is  at  the t ime because of  the ac t ions of  a  few,  or  a l leged 

act ions of  a  few,  I  should say.  

ADV NGCUKAITOBI SC :    Advocate Batohi ,  we have been 

through th is  and I  have t r ied to g ive you a fa i r  chance to 

produce the evidence and the best  you could do is  to  refer  us  20 

to percept ions .   And then you inv i te  Mr Katz to  present  h is  

proposal .   What  proposal  were you inv i t ing?  

ADV BATOHI :    I  was not  inv i t ing any proposal .   I  had my 

counsel  there and the State At torney and i t  was a meet ing to  

hear what  they had to say.  
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ADV NGCUKAITOBI SC :    Wel l ,  i t  is  s t range you are saying 

you are not  inv i t ing a proposal  because the sentence says :  

“ I  know Hi l ton has spoken to you . ”  

And we have seen Mr Epste in star ted the meet ing by te l l ing  

you that  he spoke to Mr Katz.   And then he says :  

“But  I  would l i ke to  hear your  proposals . ”  

So you are c lear ly  inv i t ing a proposal  f rom Mr Katz.  

ADV BATOHI :    We are using these notes to cast  my mind 

back to the t ime and t ry  to  unders tand what  happened .   On 

the basis of  th is ,  i t  appears that  counsel  were  ta lk ing .   10 

Epste in and Katz  were ta lk ing.   And so we decided to meet  

so that  I  am there as wel l  because at  the end of  the day I  

have to decide on the way fo rward .   So that  is  what  happened.   

And yes,  i f  they had proposals,  then they had proposals.  

ADV NGCUKAITOBI SC :    Then,  Mr Katz expla ins that  he has 

met  wi th h is  at torney and does not  g ive a speci f i c  proposal .  

ADV BATOHI :    Where is  that?  

ADV NGCUKAITOBI SC :    But  then you say ,  in  the next  l ine,  

but  then you in tervene and you say :  

“The fami l ies must  be seen to have just ice  20 

done. ”    

Again,  th is  is  the second t ime you are referr ing to percept ion ,  

that  the fami l ies must  be seen to have just ice done.   Can you 

expla in how would the fami l ies get  just ice by wi thdrawing the 

case? 
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ADV BATOHI :    As I  ment ioned,  i t  is  real l y  important .   I t  does 

not  mat ter  who is  involved in  the case,  whether  i t  is  General  

Booysen,  who might  be an angel  or  might  be an ogre,  I  do  not  

know.   I t  is  important  as prosecutors we represent  the v ic t ims 

of  cr ime and just ice fo r  the v ic t ims is  real l y  important .   In  th is  

case,  just ice for  the v ic t ims cou ld e i ther  be by way of  

racketeer ing charges i f  they were just i f ied,  or  they would be 

wi th regard to prosecut ions in  any of  the ind iv idual  cases i f  

there was evidence to support  a  prosecut ion .   That  would be 

just ice for  the v ic t ims,  e i ther  one of  those opt ions.  10 

ADV NGCUKAITOBI SC :    Just  expla in my quest ion .   How 

would just ice be achieved by wi thdrawing the case ?  Because 

we know both the racketeer ing charge was wi thdrawn and the  

predicate of fences were wi thdrawn.   Just  expla in how would  

the fami l ies get  just ice out  of  those wi thdrawals?  

ADV BATOHI :    Fami l ies and v ic t ims can only get  just ice  

where there is  ev idence to support  a  prosecut ion .   In  th is  

case,  af te r  I  wi thdrew the racketeer ing charges,  I  re ferred a l l  

o f  the dockets to  the DPP KZN and asked her  to  look at  each 

one of  them and to decide whether  there was evidence to  20 

prosecute any of  the accused in  the mat ter .   And of  course,  

i f  there is  ev idence,  we wi l l  prosecute.   There are many cases 

where fami l ies do  not  see just ice done because there is  no  

evidence and we cannot  prosecute i f  there is  no evidence.  

ADV NGCUKAITOBI SC :    So are  you going to answer the  
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quest ion,  how would fami l ies get  just ice by wi thdrawing the  

cases?  

ADV BATOHI :    They would get  just ice i f  there is  ev idence 

and the case is  p roceeded.  

ADV NGCUKAITOBI SC :    A l l  r ight ,  I  wi l l  leave i t  then on the  

basis that  you wi l l  not  answer the quest ion.  

ADV BATOHI :    I  d id  answer the quest ion.  

ADV NGCUKAITOBI SC :    Perhaps I  should ask i t  once more .   

How would the fami l ies get  just ice by wi thdrawing the cases?  

ADV BATOHI :    My point  is  tha t  just ice for  fami l ies and 10 

v ic t ims means tha t  you,  wel l  in  some instances,  just ice  means 

d i f ferent  th ings to d i f ferent  v ic t i ms,  but  one of  them is 

prosecut ions .   And we must  only prosecute ,  and we have to  

expla in to  v ic t ims somet imes where there is  not  enough 

evidence that  we s imply cannot  p rosecute the mat ter .   And in  

those instances,  sadly,  fami l ies do  not  see just ice .   But  we 

cannot  p rosecute a case s imply because we feel  that  we want  

to  br ing just ice to  fami l ies where we do not  have the evidence 

to support  a  prosecut ion.   We wi l l  never  do that .  

ADV NGCUKAITOBI SC :    Now,  we wi l l  deal  wi th  the evidence 20 

at  a  la ter  s tage .   But  I  want  to  understand whether  your  

answer to  th is  quest ion is  that  th is  is  one of  those cases 

where you admit  that  the fami l ies never saw just ice.  

ADV BATOHI :    In  th is  case… I  am t ry ing to th ink about  th is  

carefu l l y .   Because i f  there is ,  le t  me th ink about  how I  f rame 
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th is .   In  cases where cr imes are commit ted,  there are v ic t ims,  

and as law enforcement ,  we must  t ry  to  ensure that  there is  

just ice.   But  we can only do that  when there is  ev idence.   In  

th is  case,  i t  was apparent  f rom the decis ion of  the  DPP as 

wel l  that  there was no evidence to susta in a prosecut ion in  

any of  these mat ters .   So to the extent  that  there were cr imes 

commit ted,  yes,  the fami l ies  in  th is  mat ter  d id not  receive  

just ice.  

ADV NGCUKAITOBI SC :    Thank you very much .   I  want  to  

then turn to  page 343 .   I t  is  two pages la ter .   In  the th i rd  10 

column,  Mr Katz says:  

“We come here,  I  would not  want  to  put  

obstacles .   Our inst ruct ion is  that  there wi l l  

not  be a sect ion 179(5)(d) ,  but  there may 

be some on the docket .   There  was noth ing  

to  p in the f ive predicates . . . [ in tervenes] ”  

ADV BATOHI :    Sor ry,  I  am not  in  the r ight  p lace.   Where are 

you? 

ADV NGCUKAITOBI SC :    I t  is  page 43.  

ADV BATOHI :    A l l  r ight .  20 

ADV NGCUKAITOBI SC :    And then in  the th i rd co lumn.  

ADV BATOHI :    I  am there.  

ADV NGCUKAITOBI SC :    When Mr  Katz says:  

“We come here,  I  would  not  want  to  put  

obstacles .   Our inst ruct ion is  that  there wi l l  



11 DECEMBER 2025  –  DAY 15  

Page 154  o f  197  

not  be a sect ion 179(5)(d) ,  but  there may 

be some on the docket .   There  was noth ing  

to p in the f ive predicates. ”  

He is  ta lk ing about  Major  General  Booysen.    

“The Howick events,  there is  just  noth ing .   

I t  is  something that  you would have to  

consider  in  the fu l lness of  t ime.   I  would  not  

want  Booysen to go through a fu l l  t r ia l ,  and 

then he c la ims mal ic ious prosecut ion . ”    

What  i s  c lear  here is  that  you  have inv i ted the advocates fo r  10 

Major  General  Booysen,  and they are d ictat ing the te rms,  and 

there is  no apparent  res istance f rom you.  

ADV BATOHI :    May I  comment  on that?  

ADV NGCUKAITOBI SC :    Yes.  

ADV BATOHI :    They were cer ta in ly  not  d ic tat ing any terms 

in  that  meet ing .   Of  course,  I  cannot  stop them f rom saying  

what  they want  to  in  a meet ing,  but  there is  no way they were  

d ictat ing any terms at  that  meet ing .   And I ,  you know,  I  do  

not ,  as  I  keep say ing,  I  do  not  know how accurate th is  i s ,  but  

even i f  I  just  l is tened and d id  not  say anyth ing,  i t  does  not  20 

mean there is  no  opposi t ion f rom me or  that  I  am s imply  

accept ing what  they  are saying.   I  am just  l is tening.  

ADV NGCUKAITOBI SC :    Now,  they speci f ica l ly  say,  and we 

know that  there are f ive predicate of fences against  Major  

General  Booysen .   They say there is  noth ing on the f ive 
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predicates .   This is  why I  asked you,  why d id you not  inv i te  

the prosecut ion team?  What  you have managed to do is  to  

enable yoursel f  to  receive a one -s ided account  by counsel  fo r  

the accused.  

ADV BATOHI :    I  had my counsel  there as wel l ,  Advocate  

Epste in,  and so I  was not  making any decis ions on the mer i t s  

of  th is  mat ter .   They could say what  they want  to .   So that  is  

an incorrect  assumpt ion on your par t .  

ADV NGCUKAITOBI SC :    Did you bel ieve that  there was 

noth ing on the f ive predicate of fences,  as they said here?  10 

ADV BATOHI :    A t  that  point ,  I  had no idea.  

ADV NGCUKAITOBI SC :    Were you concerned about  the r i sk  

of  mal ic ious prosecut ion?  

ADV BATOHI :    I  am always concerned about  the  r isk of  

mal ic ious prosecut ion.  

ADV NGCUKAITOBI SC :    He speci f ica l l y  refers to  the  docket  

conta in ing in format ion about  the f ive predicate of fences .   We 

know f rom the cross -examinat ion on Monday that  you never  

considered each of  those dockets .   I  just  want  to  ask you,  not  

whether  you d id or  d id  not ,  but  why not ,  especia l l y  where  20 

there is  a lawyer  that  says there  is  noth ing to p in those 

of fences on Major  General  Booysen ,  why do you not  say,  le t  

me read these dockets mysel f?  

ADV BATOHI :    In  my v iew,  get t ing a very exper ienced panel  

to  do that  was the appropr ia te course of  act ion,  and I  d id  that .   
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I  gave them suf f ic ient  t ime to look a t  a l l  o f  the evidence,  and 

g ive me a report .  

ADV NGCUKAITOBI SC :    I  do not  th ink you are answer ing  

my quest ion .   Why do you not ,  as the NDPP, ask fo r  these 

f ive dockets that  are referenced by counsel  fo r  Major  General  

Booysen and say,  I  want  to  read i t ?   For  me,  i t  s t r i kes me as 

a dere l i c t ion of  duty,  on your par t .  

ADV BATOHI :    Wi th a l l  due respect ,  as you quoted f rom 

Advocate Epste in  ear l ie r  on,  i t  is  not  expected of  a  Nat ional  

Di rector  to  look a t  a l l  the evidence .   But  what  i s  expected of  10 

you is  that  you take a l l  reasonable  steps to understand the  

evidence and to get  a good,  proper opin ion on th ings .   And in  

my v iew,  that  was the best  course of  act ion here.   I t  d id  not  

requi re me to look at  a l l  o f  the dockets mysel f .  

CHAIRPERSON :    On the 6th of  March  2019,  had you had a 

s ight  of  any evidence ?  Of  any evidence on the 6th of  March?  

ADV BATOHI :    No,  I  do  not  th ink so .   I  would  not  have.  

CHAIRPERSON :    You would  not  have.   I t  is  page 338,  the  

last  b lock,  where  you say v ic t ims wi l l  s t i l l  get  just ice .   This  

case is  s t rategica l ly  not  worth f ight ing.   What  do you mean 20 

there?  This case is  s t rategica l ly  no t  worth f ight ing?  

ADV BATOHI :    Chai rperson,  I  do not  know i f  I  sa id that .   

Because i f  you look at  my very next  sentence,  i t  says,  then. . .   

Oh,  wel l ,  hang on.   I  say,  then do I  rea l ly  need th ree people  

to  rev iew the case?  Then la ter  on,  having l is tened and 
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considered more  –  in  fact ,  and you must  understand,  

Chai rperson,  that  there is  two par ts to  th is  t ranscr ip t .   The 

f i rs t  par t  i s  when Advocate Katz and Car l  van der  Merwe are 

not  present .   So th is  par t  that  you are now referr ing to  

. . . [ in tervenes]  

CHAIRPERSON :    I  do not  know when were they present ,  

when were they not  p resent .   I  am just  refer r ing you to that  

por t ion because i t  seems cer ta in l ines are cor rect  o f  these 

minutes and others are not  cor rect .   So are we now going to  

go through the minutes and determine which were cor rect  and 10 

which par t  o f  the minutes were not  correct ?  

ADV BATOHI :    Chai rperson,  that  is  impossib le seven years  

af ter  the event .   I  have no idea what  is  cor rect  and what  i s  

not  correct .   I  am t ry ing my best  to  answer the quest ions on 

the basis of  what  is  recorded here,  but  I  have no idea .   And 

to deal  wi th  your f i rs t  po int ,  Chai rperson,  i f  you look at  the 

ent i re  t ranscr ip t ,  the Booysen mat ter  s ta r ts  on page 336.   

Wel l ,  I  am not  so sure .   Ignore that ,  Chai rperson .   I f  you look 

at  page 339 at  the bot tom,  I  welcome Car l  and Anton.    

 So my assumpt ion then is ,  because I  a lso could  not  20 

recal l ,  but  on the  basis of  that ,  that  what  happened pr ior  to  

that ,  because we a lso d iscussed other  mat ters,  is  wi th  my 

counsel ,  Epste in,  and others f rom my of f ice,  and tha t  at  that  

point ,  a t  the bot tom of  339,  i s  where counsel  for  Mr Booysen,  

General  Booysen,  jo ined the meet ing .   So what  the  
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Chai rperson refer red to now was something that  was before 

they had come into the meet ing.  

ADV BATOHI :    Yes,  but  le t  us  look at  the content  of  339 that  

we have just  referred to,  and then go back to my quest ion,  

where you say th is  i s  a case wi th a long h istory.   And I  

suppose the same case is  the one that  you speak about  at  

338,  the last  b lock,  cor rect?   I  just  want  to  ascer ta in  

. . . [ in tervenes]  

ADV BATOHI :    I  am not  sure,  Chai rperson .   

CHAIRPERSON :    I  just  want  to  ascer ta in f rom you which  10 

case are you referr ing to at  338 and 339?  

ADV BATOHI :    Chai rperson,  I  am t ry ing to ascer ta in that  

f rom the record that  we have before us .   I f  you look at  the 

l ines above the por t ion that  you have just  read out ,  i t  says :  

“E laborates on Madhu prosecut ion  

proceeding and ment ions that  Pandey is  an  

accused in  the mat ter .   We can get  an ear l y  

date,  but  we may lose.   Then can you g ive  

me an opin ion on those l ines ? ”    

So i f  you look at  the context  again,  I  am not  sure .   I t  appears  20 

i t  could be on the  Pandey mat ter  because Advocate Epste in  

was a lso involved in  that  mat ter .   There was another  rev iew 

appl icat ion there .   So I  do not  know which one is  being  

referred to.  

CHAIRPERSON :    In  both instances,  at  338 and 339?  
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ADV BATOHI :    A t  338,  I  am not  sure .   At  339… at  339 ,  i t  w i l l  

def in i te ly  be the Booysen mat ter .   A t  the bot tom,  are you 

referr ing to the b lock r ight  at  the bot tom,  Chai rperson?  

CHAIRPERSON :    Yes,  madam.  

ADV BATOHI :    That  wi l l  be the Booysen mat ter  because 

counsel  and the a t torney had jo ined the meet ing.    

CHAIRPERSON :    And the one at  338 could have been the  

Pandey mat ter ,  you said?  

ADV BATOHI :    I t  could have been,  or  i t  could have been the 

Booysen mat ter .   I  am not  sure .   In  fact ,  the Pandey mat ter  10 

was. . .   Wel l ,  i t  is  not  necessary  for  me to expla in that ,  

Chai rperson.  

CHAIRPERSON :    On the top of  338,  I  am just  going  back to  

that  because counsel  was proceed ing ahead,  and I  do  not  

want  to  forget  c la r i ty  on th is  point .   338,  the th i rd b lock,  the  

v ic t ims do not  get  just ice because o f  the way the charges are 

couched.   You ear l ier  on spoke about  the evidence.   Is  i t  

because of  the evidence avai led or  because of  the way the  

charges are couched?   What  was important ?  

ADV BATOHI :    I  do not  know,  and I  do  not  even know again  20 

whether  that  is  exact ly  what  I  sa id .   The v ic t ims do  not  get  

just ice because of  the way the charges are couched does  not  

make sense to me,  so I  am not  sure because Mr Epste in,  

Advocate Epste in just  before that ,  ta lks about  a f raud 

example .   I  ment ioned to h im. . .   I  am just  t ry ing to get  the  
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context  to  t ry  to  answer your quest ion,  Chai rperson .   I  

ment ioned to h im before counse l  for  Booysen jo ins the  

meet ing at  the bot tom of  337,  I  say I  spoke to Rodney de Kock  

and I  sa id I  want  three senior  people to  look at  the case.   And 

so  we seem to be deal ing wi th that  mat te r  and then he says,  

we spoke about  th is .  

CHAIRPERSON :    Which mat ter?  

ADV BATOHI :    The Booysen mat ter  at  the bot tom of  337.   I  

say I  spoke to Rodney de Kock and I  sa id :  

“ I  want  three sen ior  people to  look at  the  10 

case.   Now we can do that .   I  do not  want  

to  look l i ke I  am just  over turn ing Shaun 's  

decis ion.   I  am th ink ing today I  am open to  

rev iewing i t .   I  asked Tory how long i t  would  

take to rev iew i t .   He said two months.   I  do  

not  have two months . ”    

And then Advocate Epste in says :  

“We spoke about  th is  and gave f raud 

example . ”  

So I  do not  know because there are no f raud. . .  not  that  I  am 20 

aware of  any f raud charges in  the Booysen mat ter .   But  there  

may have been in  the Pandey mat ter .   So that  is  why I  am 

confused about  what  I  apparent ly  sa id about  v ic t ims do  not  

get  just ice because of  the way the charges are couched,  what  

i t  re fers to  at  a l l ,  which case.   I t  is  very confusing to me as 



11 DECEMBER 2025  –  DAY 15  

Page 161  o f  197  

wel l .  

CHAIRPERSON :    Assuming i t  re fers to  the Booysen mat ter ,  

wi l l  the evidence has not  been more cr i t i ca l  than the  manner 

in  which the charges were fashioned or  couched.  

ADV BATOHI :    And a lso on the assumpt ion that  I  sa id those 

words,  Chai rperson .   I  am t ry ing to assume that  i t  i s  in  respect  

of  the Booysen mat ter  and assume that  I  sa id that .   The 

v ic t ims do not  get  just ice because o f  the way the charges are 

couched.    

CHAIRPERSON :    I  beg your pardon.   I  see the two senior  10 

counsels are conferencing over  there .   He is  get t ing in to the  

mic.   Are you hav ing a d iscussion?   Yes,  thank you.   P lease 

answer,  p roceed,  madam.  

ADV BATOHI :    Chai rperson,  I  am th ink ing that  just ice for  

v ic t ims is  a prosecut ion fo r . . .  is  a  prosecut ion .   And how we 

actual ly  f rame the charges is  up to the prosecutor .   And so  

just ice is  not  dependent  on the way a charge is  couched .   I t  

is  about  the prosecutor  decid ing on the cor rect  charges and 

at  the end of  the day,  just ice fo r  the v ic t ims wi l l  be i f  there is  

a convict ion in  the  mat ter .   I  am t ry ing my best  to  expla in th is .  20 

CHAIRPERSON :    And the cor rect  charges are  on the 

evidence that  i s  to  be presented in  support  o f  the charge .   Or  

am I  get t ing i t  wrong?  

ADV BATOHI :    Chai rperson,  yes,  I  would a lways. . .   I  mean,  

in  my v iew,  there  should never be  a charge i f  there is  no 
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ev idence.   So i t  would be on the basis of  the  evidence that  i s  

presented.  

CHAIRPERSON :    Thank you.  

ADV NGCUKAITOBI SC :    Advocate Batohi ,  we are st i l l  a t  

page 343 on the quest ion of  your  fa i lure to  sat is fy  yoursel f  

by reference to the dockets about  whether  or  not  the c la ims 

that  were made on behal f  o f  Major  General  Booysen were  

accurate .   And you have said there are cer ta in cases that  say 

an NDPP does not  need to read the docket .   But  the  

importance of  the docket  i s  p laced square ly by the NDPP 10 

i tse l f  in  the opin ion ,  sorry,  by the  NPA i tse l f  in  the  op in ion of  

Dr Broughton of  the 21st  of  Apr i l  2023,  which appears at  

LO00171,  vo lume 1,  Madam Chair .   

CHAIRPERSON :    P lease repeat  that?  

ADV NGCUKAITOBI SC :    So i t  i s  vo lume 1,  LO00171.   That  

is  where the opin ion star ts .    

CHAIRPERSON :    And i f  I  may take you back,  in  re lat ion to 

which par t  o f  343,  by the way?  

ADV NGCUKAITOBI SC :    I t  is  in  re lat ion to the 123. . .  

CHAIRPERSON :    The last  b lock.  20 

ADV NGCUKAITOBI SC :    Yes,  the th i rd b lock.  

CHAIRPERSON :    The th i rd b lock.  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    18.  

ADV NGCUKAITOBI SC :    Yes,  where i t  is  c la imed that  there  
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is  noth ing on the docket .  

ADV BATOHI :    Sor ry,  Chai rperson,  i f  I  could just  b e  on the 

same page,  at  page 343?  

ADV NGCUKAITOBI SC :    Yes,  at  page 343,  Mr Anton Katz  

c la imed that  there was noth ing on the docket  against  Major  

General  Booysen on the f ive predicate of fences .  

ADV BATOHI :    Yes,  I  see that .  

ADV NGCUKAITOBI SC :    Now,  we then debated the 

cent ra l i ty  of  any decis ion maker to  wi thdraw those charges 

having regard to the docket .   Now,  I  am put t ing to you that  i t  10 

is  the NPA i tse l f  that  says that  prosecutor ia l  decis ions must  

be  based on the docket .   I f  you go to LO00187  . . . [ in te rvenes]  

ADV BATOHI :    I f  you could just  s low down a  l i t t le  b i t ,  I  am 

t ry ing to make notes at  the same t ime .   Thank you,  counsel .  

CHAIRPERSON :    00…  

ADV NGCUKAITOBI SC :    LO00187.  

CHAIRPERSON :    87.  

ADV NGCUKAITOBI SC :    Yes.   At  paragraph 51 .   Now,  there  

the judgment  of  Mi l ler  J  in  Porr i t  and another  v.  NPA is  c i ted,  

and the under ly ing por t ion is  c lear .    20 

“The decis ion  to prosecute or  not  i s  made 

on the ent i re ty of  the contents of  the  docket  

and h inges essent ia l ly  upon the quest ion of  

whether  the person in  respect  of  whom the 

compla int  is  made can be successfu l l y  
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prosecuted. ”  

Now,  you have been exto l l ing the  v i r tue of  th is  op in ion .   I  

presume you accept  what  is  s tated at  para graph 51 and the 

case of  Por r i t  that  is  c i ted there.  

ADV BATOHI :    I  do accept  that .  

ADV NGCUKAITOBI SC :    Yes.   Now,  your own decis ion to  

test  whether  i t  was cor rect  that  there was noth ing  on the  

docket  would have requi red you to study the dockets .  

ADV BATOHI :    [Pause]  Should I  comment  on that ?  Are you 

done,  counsel?  10 

ADV NGCUKAITOBI SC :    Yes,  I  am.  

ADV BATOHI :    So,  f i rs t l y ,  i f  you  wi l l  bear  w i th me,  

Chai rperson,  I  jus t  want  to  get  my thoughts together .   

CHAIRPERSON :    You may.  

ADV BATOHI :    I  am just  t ry ing to  f ind Advocate Epste in 's  

memorandum that  deals wi th th is  aspect  as that  is  per t inent  

in  th is  regard as wel l .   I f  you wi l l  bear  wi th me,  Chai rperson .   

So,  at  page 255,  a l though Advocate Epste in does not  c i te  any 

author i t ies,  there are cer ta in ly  suf f ic ient  author i t ies .   Let  me 

just  go before tha t ,  Chai rperson,  i f  you  wi l l  bear  wi th  me.   I f  20 

you star t  a t  254,  where he c i tes State v.  Chow and o thers,  a t  

paragraph 2,  he quotes f rom there and deals wi th the extent  

to  which every document  must  be considered before issuing 

a POCA cer t i f icate .   And quot ing f rom that  decis ion ,  may I  

read i t ,  Chai rperson?  
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CHAIRPERSON :    Yes,  you may read ,  ma 'am.  

ADV BATOHI :     

“ In  requi r ing that  the NDPP apply h is  mind 

in  issuing a sect ion 2(4)  author isat ion,  i t  i s  

by no means log ica l ,  necessary or  p ract ica l  

to  requi re the NDPP to read the contents o f  

an ent i re  docket  before making a decis ion  

whether  to  author ise charges under POCA .   

Requi r ing so wou ld render the issuing o f  

sect ion 2(4)  author isat ions a  t ime -10 

consuming exerc ise .   The operat iona l  

requi rements of  the state  must  be ba lanced 

against  the in terests of  the af fected 

par t ies,  as,  “a measure of  proport ional i t y  

must  be adopted in  the evaluat ion of  the  

in terests of  the  af fected par ty and the  

burdens p laced on the decis ion -maker to  

ar r ive at  a  reasonable decis ion ” . ”  

And that  i s  f rom paragraph 34 of  the c i ted case.   And then 

Advocate Epste in states at  page 255,  paragraph 1 :  20 

“This i s  consistent  wi th  the weal th of  

author i ty  af f i rming that  decis ion -makers  

are ent i t led to re ly  upon summaries of  

under ly ing mater ia l  prepared for  them by 

thei r  subord inates who are wel l -versed in  
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the mat ter  and whose judgment  the  

u l t imate decis ion -maker i s  ent i t led to  

t rust . ”  

Now bear ing tha t  in  mind and then answer ing Advocate  

Ngcukai tobi ’s  quest ion,  f i rs t ly ,  I  agree complete ly,  and we are  

not  saying d i f fe rent  th ings when I  say that  a dec is ion to  

prosecute must  be made on the contents,  the ent i re ty of  the  

contents of  a  docket .   But  i t  does not  requi re  that  the Nat ional  

Di rector  h im or  hersel f  read the contents of  a l l  dockets in  a  

par t icu lar  mat ter ,  a  docket  o r  dockets .    10 

 In  th is  par t icu la r  case,  i t  was complete ly reasonable  

for  me to have appointed an exper ienced and sk i l led panel  to  

look in to a l l  o f  the evidence,  mean ing the evidence in  a l l  o f  

the dockets,  which they d id,  and provide me wi th an opin ion .   

So what  was done here was consistent  wi th  a l l  the case law 

that  requi res prosecutors to  make decis ions on the basis of  

the contents of  a  docket ,  and where i t  i s  c lear  a Nat ional  

Di rector  is  not  expected to read the ent i re ty of  dockets before  

he or  she comes to a decis ion in  a mat ter .   Thank you,  

Chai rperson.  20 

CHAIRPERSON :    Does i t  mean tha t  the NDPP, even i f  he or  

she does not  read the ent i re ty of  the record,  he or  she should  

not  even peruse the dockets,  not  necessar i l y  in  the i r  ent i re ty ?  

ADV BATOHI :    That  is  my understanding.   That  is  my 

understanding of  what  i t  means,  Chai rperson .  
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CHAIRPERSON :    What?  

ADV BATOHI :    That  i s  my understanding of  what  i t  means.  

CHAIRPERSON :    Meaning that  you need not  read,  you may 

not  at  a l l  read the  dockets?  

ADV BATOHI :    The ent i re  contents of  a  docket .   That  is  my 

understanding of  what  i t  means,  and you  are ent i t led  to re ly  

on experts in  your  of f ice who should,  who must  do that ,  who 

must  read the contents of  a l l  the re levant  dockets.  

CHAIRPERSON :    So i f  my understanding of  your  answer,  

a f ter  reading that  passage,  you understand i t  to  mean that  10 

you need not  read the dockets at  a l l  yoursel f  as the head?  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    Thank you.  

MS RAMAGAGA :    May I  just  come in here?  I  am tak ing you 

back to the issue of  not  inv i t ing  the prosecut ion  team to  

d iscuss th is  case of  racketeer ing.   Because I  am t ry ing to  

understand your rat ionale for  tak ing  th is  approach,  especia l l y  

regard being had to the fact  that  f i rs t ly ,  you had not  read the 

case dockets,  and as a resul t ,  you bore no personal  

knowledge of  what  in fo rmed the prosecut ion team to act  in  20 

the manner that  i t  d id .    

 And secondly,  because at  th is  meet ing or  any other  

meet ing that  you would have cal led,  you had the benef i t  o f  

the SC who would  g ive advice,  in  par t i cu lar  in  th is  case,  i t  is  

Advocate Epste in .   Why d id you not  f ind i t  f i t  to  at  least  put  
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the prosecut ion team that  has fu l l  knowledge of  the dockets 

and Advocate Epste in in  the same room so that  an in te l l igent  

d iscussion can be held between par t ies as a lmost  equals  

about  the understanding of  th is  mat ter  of  racketeer ing?  

ADV BATOHI :    I t  was never my in tent ion to d iscuss the  

mer i ts  of  th is  mat ter  at  that  meet ing .   That  is ,  what  the 

evidence was,  who is  r ight ,  who is  wrong,  that  was never my 

in tent ion .   So i t  was never going to become a meet ing where 

one s ide was going to say th is  i s  the evidence,  the other  s ide 

is  going to say th is  i s  not  the ev idence,  that  was not  the  10 

purpose of  the meet ing.   So I  d id  not  th ink tha t  i t  was 

necessary for  the prosecut ion team to be there.  

MS RAMAGAGA :    Ja,  I  am saying,  looking at  the fact  that  

you yoursel f  knew noth ing about  the dockets and so fo r th,  

and I  am not  proposing a meet ing  where even [ ind ist inct  –  

2 :05:01]  and them would par t i c ipate ,  i t  is  not  one s ide against  

the other ,  i t  is  one team, i t  is  the advisor ,  the SC Epste in,  as  

wel l  as the prosecut ion team work ing together .   I  would never  

just  th ink of  a  t ime where you can put  the two opposing 

par t ies together  and to make them then d iscuss as you d id .    20 

 My quest ion is  based on maybe an expectat ion f rom 

my s ide that  regard being had and tak ing cognisance of  the  

fact  that  you knew noth ing about  the dockets,  these dockets 

in  par t icu la r ,  the people that  knew about  the dockets ,  i t  is  the 

prosecutor ia l  team, and I  th ink to  an extent  Advocate  Epste in,  
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who would a lso  enl ighten and be enl ightened in  the 

d iscussions around th is .   Thank you.  

ADV BATOHI :    So f i rs t l y ,  I  thought  you were refer r ing to the  

meet ing of  the 6th of  May .   Is  that  not  cor rect ?  Are you 

referr ing to another ,  to  something e lse,  for  c lar i t y?  

MS RAMAGAGA :    The meet ing of  March .  

ADV BATOHI :    6 th of  March 2019.  

MS RAMAGAGA :    March 2019,  the way I  read the record,  

which has not  been put  in  d ispute as the fa i r  record  of  that  

meet ing,  I  seem to see an ind icat ion that  there was a t ime 10 

when i t  was the team of  the Booysen,  Booysen’s  team was 

not  avai lab le yet .   They ar r ived la ter .   So at  that  t ime,  you 

could have actual ly  had the opportuni ty  to  have the  pr ivate  

d iscussion where  the prosecut ion team as wel l  as Advocate  

Epste in and yoursel f  would be s i t t ing together  in  order  to  get ,  

for  the benef i t  o f  the NPA,  that  exerc ise would have been 

undertaken fo r  the benef i t  o f  the NPA more than for  any other  

person in  par t icu lar  in  h is  or  her  personal  capaci ty .  

ADV BATOHI :    So at  that  point ,  I  was engaging wi th  

Advocate Epste in only,  and he was g iv ing me,  g iven that  th is  20 

was the review proceedings,  he was g iv ing me br ie f ings,  et  

cetera,  I  d id  not  engage wi th the prosecut ion in  th is ,  the team 

in th is  mat ter  mmm.. .   I  th ink at  that  point ,  I  d id  have concerns 

about  whether  they had acted proper ly  in  the mat ter  a l ready,  

so  I  thought  I  needed to  have a process whereby I  could come 
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to  an object ive understanding of  what  exact ly  happened in  

th is  mat ter  and what  the st rength o f  the case is .    

 So at  that  point ,  I  d id  not  see i t  necessary to  speak 

to the team.   I  on ly spoke to Advocate Epste in .   I  had a lso  

d iscussed the mat ter  wi th  Advocate de Kock  pr io r  to  th is  

meet ing,  and you wi l l  note I  make,  and the only reason that  I  

know that  is  because there is  reference in  th is  minutes to me 

having spoken to Advocate de Kock  pr io r  to  that .   So at  that  

point ,  I  d id  not  th ink i t  would,  i t  was necessary fo r  me to  

speak to the team.  10 

 But  there is  one,  that  is  my answer  to  that  par t  o f  i t ,  

but  there  is  one o ther  aspect  of  your  quest ion that  I  want  to  

make sure,  I  am not  sure i f  I  heard i t  p roper ly .   I  thought  I  

heard you say i t  is  not  been put  in  d ispute,  th is  record has 

not  been put  in  d ispute as a fa i r  record of  the meet ing,  

because i t  is  in  d ispute as a fa i r  record,  as an accurate record  

of  that  meet ing .   So I  may have misheard you,  I  am not  sure,  

I  just  wanted to c lar i f y  that .  

MS RAMAGAGA :   You heard me correct ly .   

ADV BATOHI :    So I  have c lar i f ied .  20 

MS RAMAGAGA :    Thank you.   Counsel ,  you may proceed.  

ADV NGCUKAITOBI SC :    Thank you.    

ADV BALOYI -MERE SC :    Before…  

MS RAMAGAGA :    I  d id  not  see,  sorry about  that .  

ADV BALOYI -MERE SC :    Before  you proceed,  Advocate  
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Batohi ,  a t  the t ime when th is  meet ing was held,  you were just  

a  month in  the of f ice .   And you say you wanted to have an 

object ive v iew of  what  i s  happening.   Do you not  f ind i t  

pecul ia r  or  inappropr ia te that  instead of  having a meet ing 

wi th your prosecutor ia l  team that  would g ive you the facts  

f rom the NPA's point  o f  v iew,  you then hold a meet ing wi th 

an SC,  and there is  noth ing wrong wi th that ,  but  together  wi th 

the team, wi th the opposing team,  d id you,  and at  that  t ime,  

and even maybe somet ime in  fu ture,  as you re ly  on the fact  

that  you are not  forced or  you are not  expected to read the  10 

ent i re ty of  the docket ,  so at  the t ime you had not  read,  you 

had not  formed your own opin ion,  but  you are now meet ing  

wi th th is  SC and the opposing counsel .   Would that  real ly  g ive  

you an object ive v iew of  the mat ters that  you were  

d iscussing?  

ADV BATOHI :    I  d id  not  say that  the meet ing would  g ive me 

an object ive v iew of  the mat ters we were d iscussing .   I  sa id  

the meet ing was more to d iscuss,  to  hear what  they had to 

say,  but  there was not  going to  be  any decis ions around i t .   

The object ive v iew that  I  was ta lk ing about  is  the v iew that  I  20 

got  af te r  I  appointed the panel  Chai red by Advocate de Kock  

wi th regard to the Booysen mat ter .   That  gave me the 

object ive v iew in  the mat ter .  

ADV BALOYI -MERE SC :    What  was the purpose of  th is  

meet ing?  
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ADV BATOHI :    The purpose of  th is  meet ing,  and I  am again  

t ry ing to,  you wi l l  recal l  I  could  not  even remember th is  

meet ing when I  was asked ear l ier  on,  so I  am f ind ing i t  very  

d i f f icu l t ,  but  I  am basing i t  now on what  we have before us as  

some record  of  that  meet ing .   I t  appears that ,  and aga in,  I  am 

actual ly  wary to  speculate about  i t  because then I  am held to  

i t  as being the purpose of  i t  when I  could  not  even remember  

the meet ing .   So f rom what  we have before us,  i t  appears that  

counsels were ta lk ing,  Advocate Epste in and counsel  for  Mr  

Booysen,  Epste in  act ing fo r  the NPA,  and they wanted to  10 

meet  wi th me for  some reason and put  some proposa ls,  and 

I  was prepared to l is ten wi th my counsel  in  the context  of  the 

review proceedings .   So I  can only assume on the basis of  

what  we had was that  that  was the context  of  the meet ing .   

ADV BALOYI -MERE SC :    Thank you.  

CHAIRPERSON :    Advocate Ngcukai tobi ,  i t  is  ten to  f ive.   I  

do not  know whether  you want  to  pause here or  you want  to  

proceed wi th regard to  these quest ions that  we have been 

deal ing wi th so that  you do  not  s tar t  a  new mat ter  and leave 

i t  hanging.  20 

ADV NGCUKAITOBI SC :    Yes.   Madam Chair ,  le t  me proceed 

on th is  par t icu la r  theme.  

CHAIRPERSON :    Yes,  thank you.  

ADV NGCUKAITOBI SC :    Yes,  p lease.   Advocate Batohi ,  

there is  a s impler  reason why you d id not  inv i te  the 
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prosecut ion team.  And i t  is  c lear  f rom the minutes 

themselves,  that  team was at  that  point  led by Advocate  

Maema.   Is  that  not  cor rect?  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    You a l ready enter ta ined the 

prospect  that  Advocate Maema would be subjected to 

d isc ip l ine .   I  asked you about  that  r ight  now .   Cor rect?  

ADV BATOHI :    [Pause]  As I  sa id,  I  had not  made any decis ion  

around that ,  but  g iven what  was in  the publ ic  space,  I  needed 

to carefu l ly  consider  the mat ter  and then decide .   But  what  10 

was in  the publ ic  space d id not  look good .   But  I  s t i l l  needed 

to base any decis ion that  I  make on evidence.   

ADV NGCUKAITOBI SC :    Yes,  but  . . . [ in tervenes]  

ADV BATOHI :    And I  should a lso  say that  the dec is ion to  

hold d isc ip l inary  proceedings against  a l l  o f  the,  besides 

Advocate Chauke  now,  because I  see th is  as a d isc ip l inary  

proceeding,  a l l  o f  the other  accused,  sorry,  I  beg your pardon,  

a l l  o f  the other  staf f  members,  advocates,  was not  taken by 

me.   That  decis ion,  that  i s  a labour  process that  requi res the  

appointment  of  an invest igator  to  invest igate the mat ter  and 20 

present  ev idence before a Chai rperson.   I  had noth ing to do  

wi th that  decis ion to inst i tu te d isc ip l inary proceedings.   There 

is  a labour process that  I  am not  involved in .  

ADV NGCUKAITOBI SC :    I f  you cou ld just  keep your answers  

to my quest ion,  they can be long,  but  they must  answer the  
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quest ion.  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    Yes.   Now,  that  seems to be the  

most  log ica l  explanat ion why you d id not  inv i te  Advocate 

Maema to th is  meet ing .   I t  is  because of  your  own b ias  against  

h im.  

ADV BATOHI :    May I  answer that  quest ion ?  

ADV NGCUKAITOBI SC :    Yes.  

ADV BATOHI :    In  order  to  answer that ,  I  must  re i tera te what  

I  sa id ear l ie r .   I  d id  not  take any decis ion to inst i tu te 10 

d isc ip l inary proceedings against  any of  the other  advocates 

in  th is  mat ter .   I  d id  not  even in  th is  mat ter ,  I  made a referra l  

to  the President .   So,  any suggest ion that  th is  is  because of  

any b ias against  anyone is  comple te ly unt rue because that  

decis ion was not  taken by me.   There is  a complete ly separate  

labour process that  unfo lds .   And so,  I  want  to  complete ly  

d ispel  any suggest ion that  because of  my b ias,  they have 

been d isc ip l ined .   That  is  cer ta in ly  not  the case.   I  had 

noth ing to do wi th  that  decis i on.  

ADV NGCUKAITOBI SC :    Again,  you  are not  answer ing the  20 

quest ion.   Because of  your  b ias,  they were not  inv i ted to the  

meet ing.   You a l ready had a pre jud iced v iew against  them.  

ADV BATOHI :    So,  I  d id  not  see the need fo r  them to be at  

that  meet ing .   I  was not  sure at  tha t  point  whether  they had 

in  fact  appl ied thei r  minds proper ly .   You may cal l  i t  a  
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pre judiced decis ion or  pre judiced v iew.   But  I  wanted to take 

an object ive decis ion in  th is  mat ter  to  make sure i t  is  not  

pre judiced by anyone,  whether  the prosecutors,  whether …  

the…  ja ,  by anyone.   And I ,  therefore,  got  an independent ,  

ob ject ive team to look at  the evidence af resh.  

ADV NGCUKAITOBI SC :    You have been refer r ing to the  

opin ion of  Mr Epste in SC that  before a POCA cer t i f icate is  

s igned by an NDPP, i t  is  not  requi red fo r  that  decis ion to be  

rat ional .   That  each and every scrap of  paper must  be read 

by the NDPP.   Is  that  correct?  10 

ADV BATOHI :    So,  there is  two th ings you said .   You said i t  

must ,  i t  is  not  requi red that  i t  be ra t ional .  

ADV NGCUKAITOBI SC :    That  fo r  i t  to  be rat ional .  

ADV BATOHI :    Can you repeat  your  sentence,  p lease?  

ADV NGCUKAITOBI SC :    You have been refer r ing to the  

opin ion of  Mr Epste in SC that  says i t  is  not  requi red  for  the  

decis ion to s ign a  POCA cer t i f i cate to  be rat ional .  

ADV BATOHI :    One moment ,  p lease,  because I  have  got  to  

answer th is  p roper ly .  

ADV NGCUKAITOBI SC :    Yes,  that  the NDPP . . . [ in te rvenes]  20 

ADV BATOHI :    I t  is  not  requi red?  

ADV NGCUKAITOBI SC :    Yes,  for  the decis ion to be rat ional .   

That  the NDPP must  read each and every  scrap of  paper that  

is  conta ined in  the docket .   You remember that?  

ADV BATOHI :    [No answer]  
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ADV NGCUKAITOBI SC :    You referred us  to the 

memorandum given to you by Advocate Epste in.  

ADV BATOHI :    I  d id  refer  to  the memorandum .  I  am not  sure  

whether  i t  addressed the issue of  rat ional i t y .   I t  cer ta in ly  sa id  

that  i t  is  not  expected of  an NDPP to look at  a l l  the deta i l s  in  

the dockets.   I  am paraphrasing .   I  need to look at  i t  again to 

see precise ly what  he said.  

ADV NGCUKAITOBI SC :    I  understand,  but  you answered 

that  quest ion in  order  to  defend yoursel f .   Why you d id not  

read the dockets impl icat ing Major  General  Booysen.   That  is  10 

why you referred us to that  paragraph.   Is  that  cor rec t?  

ADV BATOHI :    I  d id  not  refer  to  de fend mysel f .   I  re fer red to  

i t  to  expla in what  is  expected o f  a  reasonable Nat ional  

Di rector  in  the c i rcumstances.  

ADV NGCUKAITOBI SC :    Yes,  but  I  thought  i t  was a 

response to my quest ion when I  put  to  you that  when 

Advocate Katz sa id there was noth ing in  the dockets ,  i t  was 

incumbent  upon you to ver i f y  i f  tha t  s tatement  was accurate  

or  fa lse .   Then you referred us to th is  passage .   Hence,  I  am 

saying i t  was you defending yoursel f  against  an accusat ion  20 

f rom me that  you should have read the dockets to  answer Mr  

Katz.  

ADV BATOHI :    Wi th a l l  due respect ,  I  was not  de fending 

anyth ing.   I  was s imply stat ing  what  i s  expected of  a  

reasonable Nat ional  Di rector  in  the  c i rcumstances.  
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ADV NGCUKAITOBI SC :    Now,  the  problem I  have w i th tha t  

formulat ion is  tha t  the quest ion in  th is  case is  you referr ing  

Advocate Chauke to a misconduct  enqui ry on the basis that  

he took decis ions wi thout  ev idence,  but  you never having  

sat is f ied yoursel f  whether  there was indeed no evidence by 

looking at  the docket .  

ADV BATOHI :    Can you repeat  tha t ,  p lease?  

ADV NGCUKAITOBI SC :    A t  some point ,  Advocate Batohi ,  

you wi l l  have to ask us to stop repeat ing ourselves unless 

you are doing i t  on purpose,  and I  have been not ic ing i t  is  a  10 

t rend.   So not  p lay v ic t im,  p lease.  

ADV BATOHI :    Chai rperson,  i f  I  may,  I  am not  p lay ing v ic t im .   

That  is  most  unfa i r .   I  am t ry ing,  Chai rperson,  to  wr i te  down 

so that  I  proper ly  answer the  quest ions.   I  th ink  I  should be 

g iven that  opportuni ty .  

CHAIRPERSON :    Repeat  the quest ion,  counsel .  

ADV NGCUKAITOBI SC :    Thank you.   The quest ion in  th is  

case is  whether  or  you not  were ent i t led to  refer  Advocate  

Chauke to a misconduct  enqui ry on the basis that  he took 

decis ions to prosecute  or  recommended decis ions to  20 

prosecute  or  supported decis ions to prosecute ,  a l l  o f  them, 

wi thout  ev idence ,  when you d id not  read the dockets to  

conf i rm whether  there was or  there was no evidence .   Do you 

accept  that  that  is  the quest ion in  th is  case?  

ADV BATOHI :    [Pause]  I t  is  one of  the quest ions in  th is  case.  
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ADV NGCUKAITOBI SC :    I t  is  the cent ra l  quest ion .   This  

case has noth ing to do wi th whether  a POCA cer t i f icate  

should have been s igned by the NDPP .  This case is  about  

whether  the NDPP can refer  a misconduct  enqui ry  to  the 

President  about  whether  the DPP has taken cer ta in  act ions 

wi thout  ev idence when the NDPP knows noth ing about  the  

docket .  

ADV BATOHI :    Chai rperson,  I  am f ind ing i t  very d i f f icu l t  to  

respond because these are very important  quest ions and I  

have to carefu l ly  consider  them before I  respond .   So I  would 10 

appreciate i t  i f  i t  is  s lower so I  am able to  wr i te  i t  down and 

proper ly  respond.  

ADV NGCUKAITOBI SC :    Thank you.   I  wi l l  be s lower.  

ADV BATOHI :    I f  you can pause in  between.  

ADV NGCUKAITOBI SC :    Let  me break them down.   Number 

one,  we have establ ished that  you never read the dockets,  

correct?  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    Number two,  we have establ ished 

that  you referred a misconduct  enqui ry to  the President ,  to  20 

the Min ister ,  to  be refer red to the President ,  cor rect?  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITOBI SC :    Number three,  we have establ ished 

that  the cent ra l  issue to be decided in  that  misconduct  

enqui ry is  whether  or  not  the decis ions that  were  taken,  
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a l legedly taken by Mr Chauke ,  were taken wi th or  wi thout 

ev idence,  cor rect?  

ADV BATOHI :    [Pause]  So to answer that ,  counsel  

character ises that  as the cent ra l  i ssue .   My response to that  

is  that  i t  is  one of  the issues before  th is  Court .   Whether  i t  is  

cent ra l  o r  not ,  I  cannot  comment  on that ,  but  i t  is  cer ta in ly  

one of  the issues before th is  enqui ry.  

ADV NGCUKAITOBI SC :    But  Advocate Batohi ,  the problem 

is  3.1.1.1 r ight  up  to 3.1.1.5  speak about  no evidence .   I t  is  

the golden th read that  combines a l l  o f  the charges.  10 

ADV BATOHI :    I t  is  one of  the important  aspects  of  th is 

mat ter .  

ADV NGCUKAITOBI SC :    Yes.   Now,  th is  i s  why I  am put t ing  

to you that  these cases you  have been refer r ing us  to are 

i r re levant  to  your  decis ion to refer  a misconduct  enqui ry  

about  absence of  ev idence when you have no c lue about  the 

dockets.  

ADV BATOHI :    These cases are i r re levant  to  my dec is ion to  

refer  the mat ter  when I  have no. . .   Can you p lease complete  

the last  par t?  20 

ADV NGCUKAITOBI SC :    When you have no c lue about  the 

contents of  the dockets because you never read them.  

ADV BATOHI :    So Chai rperson,  what  i s  requi red of  a 

Nat ional  Di rector  when he or  she refers a mat ter  to  the 

President  is  that  you must  have reasonable basis to  refer  a 
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mat te r  to  the President .   In  the case,  in  th is  par t icu lar  case,  

in  my v iew,  having considered a l l  o f  that  which was before  

me,  I  formed the opin ion that  there  was a reasonable basis  

to  refer  th is  mat ter  to  the President .   And in  my v iew,  i t  was 

not  necessary fo r  me to s imply read,  to  read the dockets i tse l f  

to  form that  reasonable basis.  

 I  took a lo t  o f  e f fo r t  in  t ry ing to ensure that  I  got  the  

decis ion r ight  and that  I  had reasonable basis to  do that .   

There were opin ions,  not  just  one .   And that  was s imply  

because I  wanted  –  re ferr ing a mat ter  to  a President ,  in  my 10 

v iew,  i s  a very ser ious mat ter  that  I  do  not  take l ight ly .   And 

so,  I  do  not  agree wi th the proposi t ion by Advocate  

Ngcukai tobi .  

ADV NGCUKAITOBI SC :    See,  Advocate  Batoh i ,  i t  is  

precise ly because asking the President  to  convene an 

enqui ry l ike th is  i s  ser ious business ,  that  you have a  duty to  

sat is fy  yoursel f  that  the charges are susta inable .   The only  

way you could have done that  is  by reading the dockets to  

see whether  i t  is  t rue or  not  that  there was no evidence.  

ADV BATOHI :    [Pause]  I  d isagree that  th is  i s  the only way I  20 

could have done th is  to  sat is fy  mysel f  that  there  was a  

reasonable basis to  refer  the mat ter  to  the President .  

ADV NGCUKAITOBI SC :    And your fa i lu re to  read the  

dockets before making the refer ra l  to  the President  shows 

you e i ther  as v indict i ve against  Advocate Chauke  or  as 
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grossly negl igent  in  your  job.  

ADV BATOHI :    I  have noth ing against  Advocate Chauke.   

Absolute ly  noth ing .   He is ,  in  fact ,  a  good advocate.   But  my 

decis ion to refer  i s  not  about  whether  Advocate Chauke is  a  

good advocate or  not .   I t  is  about  what ,  what  is  the evidence 

that  you have before you that  a l lows a Nat ional  Di rector  to  

come to the reasonable conclusion that  th is  mat ter  must  be  

referred to the President .   And in  my v iew…  to  refer  a mat ter  

s imply because I  am v indict i ve,  I  mean  I  should be ,  there 

should be an enqui ry in to my f i tness to hold of f ice .   This i s  10 

just  . . . [ in tervenes]  

ADV NGCUKAITOBI SC :    I  d id  not  say that .  

ADV BATOHI :    I t  would be unacceptable fo r  a  Nat ional  

Di rector  to  refer  a mat ter  to  a President  wi thout  any ev idence,  

wi thout  coming to a conclusion that  there is  a reasonable 

basis to  do that .   But  s imply because you are v indict ive,  that  

is  cer ta in ly  unacceptable conduct  on the par t  o f  any Nat ional  

Di rector .   And I  would never do  that .   As far  as gross 

negl igence is  concerned,  in  my v iew,  I  was anyth ing but  

grossly negl igent .   I  ensured that  I  appointed a panel  to  look 20 

in to the mat ter  in  the f i rs t  instance .    

 Thereaf ter ,  I  obta ined severa l  op in ions.   I  may not  

have read the evidence in  the  dockets re lat ing to the  

racketeer ing charge .   But  what  I  d id  do is  I  read a l l  o f  the 

opin ions,  in  par t icu lar  Dr  Broughton 's opin ion,  that  had 
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ev idence in  terms of  documentary evidence at tached to i t  and 

sat is f ied mysel f  that  there was a reasonable basis to  refer  

the mat ter .   I  am not  judging.   I  came to the conclus ion that  

there is  a reasonable basis and i t  is  for  th is  enqui ry to  decide  

whether  what  the outcome should be af te r  th is  invest igat ion.  

ADV NGCUKAITOBI SC :    Can we just  conclude then that  

minute?  And I  want  to  refer  you to page 344 .   Now,  you 

remember that  . . . [ in tervenes]  

ADV BATOHI :    Just  a moment .  

ADV NGCUKAITOBI SC :    344 of  f i le  3.   10 

ADV BATOHI :    I  am there.  

ADV NGCUKAITOBI SC :    Now,  you remember that  on  

Monday,  I  put  i t  to  you that  the in format ion I  had was that  Mr  

Sebelemet ja  was a l ready inst ructed on that  day to take steps 

to wi thdraw the opposi t ion .   Do you remember that?  

ADV BATOHI :    I  do not  recal l  that .  

ADV NGCUKAITOBI SC :    A l l  r ight ,  wel l ,  I  put  i t  to  you on 

Monday and you said you d id  not  have any recol lect ion .   Now,  

at  page 344,  Mr Car l  van der  Merwe says :  

“Joseph…”  20 

That  is  Mr Joseph Sebelemet ja ,   

“…and I  need to see the JP and say,  do  not  

put  the case down immediate ly .   Give us  

t ime.   We are not  going to set  i t  down . ”  

Now,  the JP,  that  is  referenced there,  was Judge 
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. . . [ in tervenes]  

ADV BATOHI :    So where are you referr ing to?  

ADV NGCUKAITOBI SC :    Page 344,  the f i rs t  l ine.  

ADV BATOHI :    Yes,  I  see that .  

ADV NGCUKAITOBI SC :    So when he says,  Joseph and I ,  he 

means Mr Sebelemet ja  and I ,  wi l l  need to see the JP and say,  

do not  put  the case down immediate ly .   Give us t ime.   We are  

not  going to set  i t  down.   The JP referenced there is  the JP 

of  KZN,  Judge Dlwat i .   Do you know that?  

ADV BATOHI :    I  know Judge Dlwat i ,  and he was the JP.  10 

ADV NGCUKAITOBI SC :    But  that  is  the JP they were ta lk ing  

about .  

ADV BATOHI :    I  do not  know.   I f  he was the JP at  the t ime,  

then i t  is . . .  

ADV NGCUKAITOBI SC :    And look at  how the meet ing is  

concluded.   Mr  Katz then says :  

“May I  suggest  that  we adjourn today's  

meet ing unt i l  a  par t i cu lar  date so that  the  

JP can be advised,  and then at  a date we 

can t rash out  a consent  order .   I f  I  can p lay  20 

i t  forward,  i f  you f ind something in  terms of  

the predicates,  we would need to cont inue.   

Get  dates,  et  cetera .   But  i f  you decide that  

the POCA charges would not  be proceeded,  

then other  people may want  to  rev iew 
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people,  but  the Court  order  may protec t  

you.   You could  f rame the Cour t  orde r  

however you l ike.   I  am not  fast  about  that .   

You could massage the message about  

J iba and Abrahams . ”  

There are two th ings that  s t r i ke me there.   The f i rs t  one is  

that  he has a l ready to ld you and everyone in  that  meet ing 

that  the JP must  be to ld that  the par t ies are negot ia t ing a 

consent  order .   No one cont radicted h im on that .   Do you have 

any comment  on that?  10 

ADV BATOHI :    Yes,  I  do .   There was absolute ly  no consent  

order  that  was going to be deal t  wi th  at  that  point  in  t ime.  

ADV NGCUKAITOBI SC :    I  am saying that  in  the minute,  

there was no one who cont radicted h im.  

ADV BATOHI :    That  may have been the case because,  you 

know mmm…  I  cannot… I  cannot  dictate to  what  Counsel  Katz 

would say in  a meet ing .   But  what  I  can say is ,  f i rs t ly ,  he 

says,  i f  you look at  Joseph and I  need to see the JP,  do  not  

put  the case down immediate ly,  g ive  us t ime,  we  are not  going  

to set  i t  down.   My understanding of  that  i s  there was 20 

absolute ly  no decis ion.   In  fact ,  i f  you look at  343 at  the  

bot tom,  I  say :  

“ I  am going to ge t  three people to  look a t  

everyth ing,  the racketeer ing charges and 

the predicate of fences ,  af ter  I  get  advice to  
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say  we wi l l  run wi th i t  o r  decide  how we are  

going to deal  wi th  the racketeer ing  

decis ion or  p roceed on the predica te . ”    

Again,  here,  I  am not  saying i t  is  exact ly  the words that  I  

used.   I t  is  a  mat ter  of  t ime frame.   There is  a lo t  o f  reading .   

I  want  to  g ive i t  enough t ime,  maybe a month,  et  cetera,  et  

cetera .   So i t  was on that  basis,  the fact  that  I  was going to 

get  a panel  to  look at  th is  mat ter ,  that  i t  appears that  they 

were going to say,  look,  le t  us  wai t ,  le t  us not  set  the  mat ter  

down.   But  what  Advocate Katz  is  ta lk ing about  a consent  10 

order ,  there was def in i te ly  no consent  order  that  I  had agreed 

to or  that  I  was even envisaging at  that  t ime .   So that  is  a l l  I  

can say about  tha t .  

ADV NGCUKAITOBI SC :    But  Advocate Batohi ,  n o ,  no,  no,  

that  is  not  enough because you  have refer red  me to  

something that  was said before .   And I  a l ready to ld you that  

I  am te l l ing you how the meet ing was concluded .   And I  put  i t  

to  you that  he is  saying,  le t  us  te l l  the JP,  the mat ter  must  

not  be set  down because the par t ies are t rashing out  a  

consent  o rder .   He is  not  cont radicted on that  posi t ion.  20 

ADV BATOHI :    I  want  to  d isagree wi th that  vehement ly .  

ADV NGCUKAITOBI SC :    Where is  i t  cont radicted?  

ADV BATOHI :    Vehement ly ,  because somet imes context  is  

everyth ing .   I f  you look at  the paragraph,  we cannot  ignore  

what  was said just  before that .   The fact  that  I  am going to  
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get  th ree people  to  look in to th is ,  in  fact ,  I  got  four  eventual ly ,  

and to then decide what  to  do.   So the fact  that  he ta lks about  

a consent  o rder  there,  there was never,  ever  any agreement  

that  there was go ing to be any consent  o rder .   A t  that  point ,  

my decis ion was I  am going to get  somebody to look at  th is  

mat ter  and then decide what  to  do a f ter  that .   I  could  not  take 

a decis ion on a consent  order  at  that  t ime because I  had no,  

I  d id  not  know th is  mat ter .   I  d id  no t  understand i t .   I  needed 

to have the  necessary in format ion before me to make a very  

considered and in formed decis ion,  which I  decided to do as  10 

per  the bot tom of  paragraph 343.  

ADV NGCUKAITOBI SC :    Not  only that ,  i t  goes fur ther  to  

say:  

“The Court  order  may protect  you .   You 

could f rame the Court  order  however you 

l ike .   I  am not  fussed about  that . ”  

And then you say something ext raord inary :  

“You could massage the message about  

J iba and Abrahams . ”  

What  message needed to be massaged about  Advocate J iba  20 

and Advocate Abrahams? 

ADV BATOHI :    I  have no idea.  

ADV NGCUKAITOBI SC :    Wel l ,  can I  te l l  you,  i t  is  precise ly  

the same message you made when you said that  they had no 

credib i l i t y .  
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ADV BATOHI :    I  have no idea what  th is  is  about .   And i f  

Advocate Katz says I  could massage i t ,  those are h is  words .   

I  have no idea what  he is  ta lk ing about .  

ADV NGCUKAITOBI SC :    And again,  you do not  cont radict  

h im and say,  sorry,  Mr Katz,  there is  no message to be  

massaged.   These are my col leagues .   I  have respect  fo r  

them.  

ADV BATOHI :    The fact  that  someone does  not  say anyth ing,  

i t  does not  mean that ,  I  mean,  somet imes I  just  l is ten .   I  do  

not  th ink i t  is  necessary to  speak for  the sake of  speaking .   10 

Somet imes you just  l i s ten.   And i f  something requi res a 

response,  you respond .   Otherwise,  you just  ignore i t .  

ADV NGCUKAITOBI SC :    Wel l ,  the problem here,  Advocate  

Batohi ,  is  that  he  is  going a long wi th your ear l ier  s tatement  

that  these two co l leagues are people of  no credib i l i ty .   I t  is  

not  as i f  you are ignor ing something you d isagree wi th .   A l l  

o f  you agree on th is .  

ADV BATOHI :    I  do not  know what  he is  ta lk ing about  here .   

I  have no idea .   I  do not  know what  he is  ta lk ing about  when 

he says the Court  order  may protec t  you.   I  do not  know what  20 

protect ion I  needed and why he would say that .   I  was going 

to get  a panel  to  look in to th is  mat ter .   So I  cannot  expla in  

why he said those th ings or  what  he  meant  by them.   But  f rom 

my perspect ive,  I  wanted to do th ings proper ly .  

ADV NGCUKAITOBI SC :    Now ear l ier  on,  I  put  i t  to  you that  



11 DECEMBER 2025  –  DAY 15  

Page 188  o f  197  

your  in tent ion was that  the contents of  th is  meet ing must  

never be known,  except  by those people who were  at  that  

meet ing.   Do you remember that?  

ADV BATOHI :    You d id put  that  to  me.  

ADV NGCUKAITOBI SC :    Yes.   That  is  c lear  at  page 346 in  

the second l ine and in  the th i rd l ine,  where you say :  

“ I  would prefer  i t  that  none of  th is  gets out . ”  

And Advocate Epste in SC responds to support  you and says :  

“Can I  suggest  th is?   Even tha t  other  

people are being brought  in ,  people other  10 

than those in  the meet ing .   The only th ing  

to be said is  tha t  an approach has been 

made to the NDPP and she is  consider ing  

i t . ”    

So that  inc ludes col leagues in  the NPA,  co l leagues who are  

par t  o f  the prosecut ion team.   A l l  o f  those are c lassi f ied as 

other  people being brought  in .   I t  seems to me that  your  

in tent ion was a lways that  th is  would remain  a secret  known 

only to  the at tendees of  that  meet ing.  

ADV BATOHI :    Absolute ly  not .   And I  want  to  exp la in that .   20 

Again,  as  I  d id  ear l ier ,  when I  was asked that  quest ion,  I  

expla ined th is  appears to  have been ,  and again,  Chai rperson,  

I  am basing i t  on what  I  have in  f ront  of  me .   At  the bot tom of  

page 12,  sor ry,  page 345,  we ta lk  about  the media .   This was 

a h ighly publ ic ised case.   Things get  out  in to the publ ic  and 
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the media makes a meal  of  i t ,  which I  have  said .   And then 

Kar l  van der  Merwe says :  

“ I  can advise the commit tee that  th is  is  no t  

going to get  out  there . ”  

Because I  was concerned that  h im,  Booysen and h is team 

would say someth ing about  the we were,  the fact  tha t  we had 

spoken.   And I  d id  not  want  i t  to  get  out .   I t  was not  a secret  

meet ing.   I  d id  not  want  i t  to  get  out  in to the media .   And then 

we get  a l l  k inds of  media quer ies,  e t  cetera,  about  i t ,  g iven 

the h igh prof i le  nature of  th is  mat ter .   And therefore ,  I  would  10 

have said,  I  prefer  that  none of  th is  gets out .   Advocate  

Epste in,  he suggests something,  even other  people being  

brought  in .   I  am not  sure what  he means by that  because 

that  sentence is  incomplete .   

“The only th ing  to be said is  that  an  

approach has been made to the NDPP and 

she is  consider ing i t . ”    

And f rom the context ,  that  seems to me to be that  i f  i t  does 

get  out  to  the media and I  have to respond,  then I  can s imply  

say that ,  yes,  an approach has been made and s he is  20 

consider ing i t .   So th is  was never  meant  to  be the  k ind of  

secret  meet ing that  Advocate Ngcukai tobi  puts to  me .   I t  was 

merely that ,  how do we manage i t  i f  the media gets to  hear  

about  th is  meet ing?  But  i t  was never secret .   I t  was never  

in tended to be secret  and i t  was never meant  to  be kept  away 
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f rom anyone e lse in  the NPA.  

ADV NGCUKAITOBI SC :    Can I  ask you then f ina l l y  on th is  

top ic to  expla in why you wi thheld a l l  o f  th is  in format ion f rom 

th is  panel  unt i l  Monday?  

ADV BATOHI :    I  d id  not  wi thhold anyth ing f rom th is  panel .   

Even when you asked me about  i t ,  counsel ,  I  sa id,  you are 

welcome to speak to Mr Epste in and he can g ive you whatever 

he wants because I  am not  going to ra ise pr iv i lege or  anyth ing  

l ike that  because th is  is  an enqui ry and I  want  to  be as  

t ransparent  as possib le .   So to answer your quest ion,  I  d id  10 

not  wi thhold anyth ing.   I  could not  even remember when you 

asked me about  the meet ing wi th Booysen and h is team, wel l ,  

not  Booysen,  wi th  counsel  for  h im,  I  could  not  even recal l  that  

we had had th is  meet ing .   And so  there is  no in tent ion to  

wi thhold anyth ing .   That  is  a l l  I  can say.   And i f  we had 

perhaps found the,  you know,  th rough a search,  the  emai ls  

f rom Mr Epste in,  we would have been in  a bet ter  posi t ion .   

But  there was no in tent ion to wi thho ld anyth ing because there 

is  noth ing secret  about  th is .   There  is  noth ing wrong wi th i t .  

Ja,  that  is  my response.  20 

ADV NGCUKAITOBI SC :    Wel l ,  i f  you are saying that  there 

was no in tent iona l  wi thhold ing,  why was i t  not  d isc losed ?  I  

just  do not  understand that .   You have d isc losed in format ion 

a l l  the way f rom 2019 and you  have kept  th is  out .  

ADV BATOHI :    I  d id  not  even know i t  ex is ted .   So I  d id  not  
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keep out  anyth ing del iberate ly .   That  was why i t  was  not  

d isc losed.  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chai r ,  for  

today.  

CHAIRPERSON :    Thank you,  counsel .   Just  two mat ters .   

Just  for  my c la r i ty ,  page 336 ,  Advocate Batohi ,  the  four th  

b lock where you spoke about  d isc ip l ine .   But  my quest ion  

re lates to the acronym there,  PCLA .   And your answer was i t  

is  incor rect .   I t  should read PCLU.   

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  10 

CHAIRPERSON :    What  is  PCLA?  

ADV BATOHI :    The PCLU,  . . . [ in tervenes]   

CHAIRPERSON :    No,  what  is  PCLA?  

ADV BATOHI :    I  do not  know what  is  PCLA.   

CHAIRPERSON :    What  is  PCLU?  

ADV BATOHI :    PCLU is  the Pr ior i t y  Cr imes L i t igat ion Uni t  in  

the NPA.  

CHAIRPERSON :    A t  page 343,  [ ind ist inct  –  2 :45:43] ,  i t  is  

Advocate Katz ta lk ing here  and he is  refer r ing to the f i ve  

predicates .   I  suppose that  refers to . . .   Oh,  I  beg your pardon.   20 

Page 343.   The th i rd b lock reference to f ive predica tes.   Am 

I  correct  that  he was refer r ing to  the f i ve predicate  of fences 

of  the seven in  re lat ion to advocate,  I  beg your  pardon,  

General ,  Major  General  Booysen? 

ADV BATOHI :    Chai rperson,  I  am not  sure whether  he was 
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re ferr ing to the seven .   But  he says the f ive predica tes and 

then he says the  Howick events .   So i t  seems l i ke he is  

referr ing to the events that  took p lace at  that  scene.   But  I  

cannot  say that  he is  referr ing to the seven .   He wi l l  have to.  

CHAIRPERSON :    Or any of  the seven?  

ADV BATOHI :    Chai rperson,  I  am not . . .   Which seven 

predicate of fences Chai rperson is  referr ing to?  

CHAIRPERSON :    I  am just  th ink ing that  as Advocate  

Ngcukai tobi  a ler ted us,  the charges,  the racketeer ing in  

re lat ion to ,  I  am saying racketeer ing,  wi th  a v iew that  that  10 

could be inc lus ive of  predicate of fences against  Advocate,  I  

beg your pardon,  Major  General  Booysen,  were seven.   And 

p lease correct  me i f  I  am get t ing that  incorrect ly .   And my 

quest ion is  based on that  because I  see there Advocate Katz  

says that…  he is  refer r ing to the dockets,  that  there was 

noth ing to p in the  f ive predicates supposedly agains t  Major  

General  Booysen.  

ADV BATOHI :    I  would assume tha t ,  Chai rperson.  

CHAIRPERSON :    Is  that  your  assumpt ion  a lso?  

ADV BATOHI :    I  assume that  i t  is  against  h im .   That  is  20 

correct ,  because. . .  

CHAIRPERSON :    Yes.  

ADV BATOHI :    Yes  

CHAIRPERSON :    And I  know that  the quest ion may be unfa i r  

to  you,  but  do you have a sense of  what  those f ive predicate  
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o f fences could have been?  

ADV BATOHI :    Chai rperson. . .   

CHAIRPERSON :    That  he says there was noth ing to  p in on  

them? 

ADV BATOHI :    Chai rperson,  i t  is . . .   I t  is  d i f f icu l t  to  answer  

what  he was th ink ing .   But  my recol lect ion  of  the  pane l  report  

is  that  there was no. . .   You requi re  two predicate of fences in  

respect  of  POCA, at  least  two predicate of fences to be 

proven.   And the report  was that  th is  was not  –  th is  

requi rement  was not  sat is f ied.   So I  am not  sure what ,  when 10 

he means f i ve predicates,  what  exact ly  he is  referr ing to .    

ADV BATOHI :    And in  re lat ion to  344  [ ind ist inct  –  2 :49:17]  

…quest ion by Advocate Ngcukai tobi  regard ing the conclusion  

that  was reached,  or  what  appears to  have been the  

conclusion,  regard ing the consent  [ ind ist inct ]  that  was to be  

presented to the JP,  Advocate Katz is  ta lk ing there and la ter ,  

Advocate Epste in says ,  he says to h im . . .   I  beg your pardon.    

A t  page 344,  i t  is  a  long day for  a l l  o f  us .   Af ter  ment ion was 

made of  a court  o rder  and what  ought  to  have been presented 

to the JP,  below that ,  Advocate Epste in wi th someone e lse is  20 

saying:  

“We just  need a court  o rder  to  se t  as ide ,  

those mechanics wi l l  not  be d i f f icu l t . ”  

Do you see that?  

ADV BATOHI :    I  see that .  
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CHAIRPERSON :    And then you make your remark below that :  

“ I  am not  sure i t  wi l l  be d i f f icu l t  o r  easy i f  

there is  a court  order . ”  

And Advocate Katz says :  

“ I t  is  not  just  not  enter ing a posi t ion,  but  

wi thdrawal  is  more. ”  

ADV BATOHI :    I  beg your pardon,  Chai rperson in  the last  

par t?  

CHAIRPERSON :    I f  you read just  below you there,  af ter  your  

remark,  he says,  wi thdrawal  is  more .   I  suppose he means 10 

what  he  is  saying that  the Court  has a d iscret ion .   Do you see 

that?  

ADV BATOHI :    Chai rperson,  I  rea l ly  do  not  know what  he 

means,  whether  i t  is  accurate ly captured .   I t  does not  make 

sense to me.   Wel l ,  I  cannot  expla in  i t ,  Chai rperson.  

CHAIRPERSON :    Yes,  but  I  want  i t  means I  want  to  go back 

to your remark .   I  am not  sure i t  wi l l  be d i f f icu l t .   What  were  

you referr ing to then?  

ADV BATOHI :    Wel l ,  again,  Chai rperson,  and we are t ry ing  

to make sense o f  th is  record .   I t  appears that  Advocate  20 

Epste in says before that :  

“Anton,  we just  need a Court  order  to  se t  

as ide.   Those mechanics wi l l  not  be  

d i f f icu l t . ”  

So I  respond:  
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“ I  do not  know i f  i t  w i l l  be d i f f icu l t  o r  easy .   

I  do not  know. ”  

Mmm…  So…  I  am not  sure what  I  was t ry ing to convey at  

that  point .   I  would l ike to  say,  Cha i rperson mmm…  

CHAIRPERSON :    You are saying you do  not  know i f  those 

mechanics wi l l  be  d i f f icu l t  or  easy .   I f  there is  a cour t  order .   

Do I  understand you to mean that?  

ADV BATOHI :    Chai rperson…  

CHAIRPERSON :    As i t  appears there?  

ADV BATOHI :    Chai rperson,  i t  appears that  I  am say ing I  do  10 

not  know i t  wi l l  be easy or  d i f f icu l t ,  but  i t  is  cer ta in ly  not  a  

conclusion that  there wi l l  be a cour t  order .   And that  was in  

my v iew,  Chai rperson ,  i f  we look at  page 345,  I  say  

. . . [ in tervenes]  

CHAIRPERSON :    No,  s tay on 344,  I  just  want  to  understand 

your la t te r  phrases .   I f  there  is  a court  order .   In  other  words,  

i f  my reading is  correct ,  I  am not  sure whether  those 

mechanics wi l l  be  d i f f icu l t  o r  easy.   I f  there is  a Cour t  order .  

ADV BATOHI :    Yes,  I  do  not  know what  the context  was,  but  

for  me,  I  d id  not  understand.   And as far  as I  am concerned,  20 

i t  would have not  even been an issue .   Because there was 

not  going to be a consent  order ,  cer ta in ly  in  my mind at  that  

point .  

CHAIRPERSON :    Yes,  thank you,  counsel .  

ADV NGCUKAITOBI SC :    Madam Chai r ,  I  th ink th is  m ight  be  
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a  convenient  t ime .   I  wi l l  s ta r t  on a new topic tomorrow 

morning.  

CHAIRPERSON :    Indeed,  i t  is  a  convenient  t ime to adjourn .   

Advocate Batohi ,  we wi l l  ad journ now and reconvene at  9  

o 'c lock tomorrow morning .   Thank you.    

ADV BATOHI :    Noted,  Chai rperson .   

CHAIRPERSON :    We adjourn.  

ENQUIRY ADJOURNS UNTIL 12 DECEMBER 2025  

-  -  -  -  -  -  -  -  -  -  -  -  -  -  
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