
 

ENQUIRY INTO THE SOUTH GAUTENG DIRECTOR OF 

PUBLIC PROSECUTIONS’ FITNESS TO HOLD OFFICE  

 

 

HELD AT  

SALU BUILDING, 316 THABO SEHUME STREET, 

DEPARTMENT OF JUSTICE AND CONSTITUTIONAL 

DEVELOPMENT  

 

 

 

26 JANUARY 2026  

DAY 18  

 

 

 

  



26 JANUARY 2026 –  DAY 18  

Page 1  o f  153  

PROCEEDINGS ON 26 JANUARY 2026  

CHAIRPERSON :    Good morning ,  everyone,  and compl iments 

of  the new year to  a l l  o f  you,  to  the media,  any member of  the 

publ ic  who is  here,  our  team of  t ranscr ibers,  a l l  o f  you over  

there,  the evidence leading team, the NPA team, Advocate  

Chauke 's legal  team, our  staf f ,  compl iments of  the new year .   

Advocate  Chauke,  Advocate  Batohi ,  we have met  you.   I  can 

safe ly say you have received our  hugs th is  morning,  both of  

you.   Good morning again.   Thank you very much for  your  

presence today and hopefu l l y  a l l  o f  you have had a very good 10 

beginning of  the year.   We wish you the very best .   Nthat i  

Mohlamonyane,  we are going to g ive you an opportuni ty  to  

te l l  us what  you want  to  te l l  us f rom where we ended last  

year .   Then we can take the mat ter  f rom there.   Thank you.    

ADV MOHLAMONYANE SC :    Thank you,  Madam 

…[intervenes] .  …[ indist inct ]  

CHAIRPERSON :    Perhaps before  that ,  may we again just  

p lace ourselves on record.   I  know that  we have new faces 

here.   Are we a l l  new?  I  mean,  the media,  those of  you whom 

we have not  met ,  la ter  when we adjourn,  we wi l l  know one 20 

another .   I  am sure f rom  –  I  beg your pardon,  s i r .   I  th ink 

there is  someone here f rom the media.   P lease be par t  o f  th is  

fami ly .   In t roduce yoursel f  i f  you wish.  

MR MOLOTO :    Good morning.   My name is  …[ indist inct ]  

Moloto .   I  am a reported …[ indist inct ] .  
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CHAIRPERSON :    Nthat i  Moloto,  good morning.   You are 

welcome.   I  see members of  the media,  the i r  faces are qui te  

fami l ia r ,  a l l  o f  you.   Anyone who is  new in th is  fami ly?  Raise 

up your hand.   We d id not  hear,  what  is  your  name?   

MR KASA :    Ml ind i .  

CHAIRPERSON :    Ml ind i?  

MR KASA :    The name is  Ml ind i  Kasa.   I  am do ing l i ve  

st reaming.  

CHAIRPERSON :    Kasa,  yes.   Good morning,  Mr Kasa.   Are  

you f rom the media?  Which house?   10 

MR KASA :    No,  I  am a serv ice provider .   Not  at  the media 

house.   Yes,  ma 'am.    

CHAIRPERSON :    Yes,  thank you.   Anyone e lse,  you are mos 

welcome.   Any new face on my r ight?  The media,  do I  a l l  

know you?  You have been wi th us s ince last  year .   Okay.   

Anybody e lse who is  new here?   

MS MINGA :    Hel lo .   My name is  Fi h i lwa Minga [?] .   I  am part  

o f  the media,  ENCA.   

CHAIRPERSON :    ENCA.  Ms Minga,  you are welcome.   

Anyone e lse on the le f t  s ide  who is  new?  Advocate  20 

Ngcukai tobi ,  I  know you have a new member.    

ADV NGCUKAITOBI SC :    Yes.   In  fact ,  I  suppose I  have two 

new members  because Mr Thembel ih le L inks  has now been 

formal ly  br ie fed by the State At torney .   He has been par t  o f  

us s ince we star ted,  but  not  as counsel ,  as I  suppose Mr  
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Ramogale 's  appendage,  but  he has now been promoted.   The 

second person is  Ms Michaela Kr i t z inger ,  who has a lso been 

br ie fed to support  us.   So we would  l ike to  formal ly  in t roduce 

them.   

CHAIRPERSON :    She is  a lso an Advocate?   

ADV NGCUKAITOBI SC :    Yes,  she is  counsel  as wel l .  

CHAIRPERSON :    She is  counsel .   Most  welcome.   You are  

both counsel .   I  congratu lated you last  year .   Advocate  

Kr i tz inger,  most  welcome.   You are now part  o f  th is  fami ly .   

Any other  new member ,  most  welcome.   You know al l  o f  us  10 

here in  f ront  of  you,  and we hope you are going to  have a  

p leasant  next  few couple of  months i f  the President  g ives th is  

enqui ry an extens ion.   Ord inar i l y  we are supposed to end at  

the end of  January,  but  we are st i l l  a t  the beginning of  the  

enqui ry.   We hope that  we wi l l  receive the response f rom the 

President  in  due course.   But  fo r  now,  unt i l  the  end of  

January,  I  suppose we are going to cont inue.   NPA team, you 

are most  welcome,  Madam.  Our spokesperson,  you are par t  

o f  the fami ly .   Advocate.    

ADV MKHABELA SC :    I f  Mr Ngcukai tobi  a l lows me to speak,  20 

because when he is  around I  do not  speak.   But  I  do  have a 

student ,  Joshua Norton,  who is  wi th  me doing a vacat ion job  

wi th me for  two weeks  and he has jo ined us fo r  the week.   

Thank you.    

CHAIRPERSON :    Thank you very much.   I  am sure counsel  
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a l lows that .   Mr Norton,  you are welcome.   A re  you s erv ing  

ar t i c les?   

MR NORTON :    Not  yet .   I  am st i l l  a  law student  at  WITS.   So 

I  am just  …[ indist inct ]  fo r  the next  two weeks.  

CHAIRPERSON :    Second year,  th i rd year,  f ina l  year  

students?   

MR NORTON :    I  am going in to my th i rd year.  

CHAIRPERSON :    You are th i rd year.   You are most  welcome,  

and the very best  to  you as you pursue your legal  s tudies.   

You wi l l  p robably  be s i t t ing in  f ron t  of  us next  t ime in  cour t .   10 

So we wish you the very best .    

MR NORTON :    Thank you.  

CHAIRPERSON :    Thank you.   Advocate Mohlamonyane?  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair ,  and 

your co-s is te rs.   When the mat ter  was adjourned on the 15 t h  

o f  December 2025,  Advocate Batohi  had in terrup ted her 

ev idence because she was seeking legal  advice.   Now i t  is  

important  that  we should p lace i t  on record the posi t ion as i t  

per ta ins today.  

 On the 23 r d  o f  January 2026,  which was last  week on 20 

Fr iday,  the evidence leaders received a le t te r  f rom Advocate  

Batohi  who was in forming us that  the posi t ion as i t  per ta in ed 

on the  15 t h  o f  December 2025 is  s t i l l  the same.   She has not  

yet  received legal  counsel ,  which she sought .    

 She in forms us that  she asked fo r  a senior  counsel  
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and a jun ior  f rom the of f ice of  the State At torney  last  year .   

And the Sol ic i to r  General ,  the Act ing Sol ic i tor  General ,  d id  

not  provide one but  advised her  to  approach the  Min ister  in  

that  regard.   On or  about  the 8 t h  o f  January th is  year ,  the  

Min ister  responded and suggested that  because the NPA has 

a legal  team in the form of  Advocate Hul ley  SC and her  jun ior ,  

Advocate Leketo ,  that  she should ut i l ise thei r  serv ices.    

 Now she fu r ther  states in  her  le t ter  that  she then 

expected that  Advocate Hul ley  SC and her  jun ior  would  

advise her .   And Advocate Hul ley  SC wrote the le t ter ,  which 10 

the Panel  has received,  request ing fo r  permission to speak 

to her .   And to date,  Advocate Batohi  says there was no 

response f rom the Panel  and therefore she wi l l  not  be able to  

cont inue wi th her  ev idence unt i l  and unless she receives 

legal  counsel .   That  is  the posi t ion that  is  p revai l ing at  the  

current  moment ,  Madam Chair  and your s is te rs.   That  is  a l l  I  

can state for  now.    

CHAIRPERSON :    Might  I  c lar i f y  the posi t ion wi th regard to  

the Min ister ia l  response?  What  presented before the  Min ister  

was an appeal  in  the sense of  Advocate Batohi  appea l ing the 20 

decis ion,  refusing fu r ther  legal  counsel  for  her ,  and she 

appealed to the  Min ister .   Cor rect?   

ADV MOHLAMONYANE SC :    That  is  correct ,  Madam Chai r .  

CHAIRPERSON :    In  re lat ion  to the cor respondence 

addressed by Advocate Hul ley  and responded to,  among 
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o ther  le t ters,  o f  course,  by Advocate Chauke 's legal  team, 

cer ta in legal  issues have a r isen.   Cor rect?   

ADV MOHLAMONYANE SC :    That  is  correct ,  Madam Chai r .    

CHAIRPERSON :    Has Advocate Batohi  been made aware of  

such cor respondence and responses f rom Advocate Chauke 's  

legal  team?   

ADV MOHLAMONYANE SC :    No,  she has not  been formal ly  

made aware of  the response.  

CHAIRPERSON :    In formal ly?   

ADV MOHLAMONYANE SC :    In formal ly  as wel l .   She has not  10 

been.   Not  to  my knowledge.  

CHAIRPERSON :    In  other  words,  Advocate  Batohi  has not  

had a s ight  of  the  responses f rom Advocate Chauke 's team?   

ADV MOHLAMONYANE SC :    To my knowledge,  yes,  Madam 

Chai r .   She has not  had s ight  of  that .   She has not  had s ight  

of  that .  

CHAIRPERSON :    Thank you,  Advocate Mohlamonyane.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .    

CHAIRPERSON :    I  suppose what  you are saying,  in  a  

nutshel l ,  i s  that  Advocate Batohi  wi l l  not  resume where she 20 

ended last  year ,  subject  to  her  be ing af forded what  she is  

asking for ,  o r  what  she asked fo r .    

ADV MOHLAMONYANE SC :    That  is  the posi t ion.   That  is  

how we understood her  le t ter .    

CHAIRPERSON :    I f  I  may ask you,  supposing Advocate  
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Batohi  does not  take the wi tness stand,  have you decided on 

the way fo rward?   

ADV MOHLAMONYANE SC :    We d iscussed the way forward.   

We d iscussed i t .  

CHAIRPERSON :    Thank you.  

ADV MOHLAMONYANE SC :    We d iscussed i t  as evidence 

leaders.   Let  me be c lear  on that  one.    

CHAIRPERSON :    Yes.   Advocate Skosana?   

ADV SKOSANA SC :    Thank you,  Madam Chai r .   

CHAIRPERSON :    I  th ink I  must  just  p lace i t  on record that  10 

whatever you are  going to say,  you d id not  ment ion  to us in  

the chambers.    

ADV SKOSANA SC :    Indeed so,  Madam Chair .   You made an 

e lect ion not  to  te l l  us,  meaning that  i t  is  something  that  i s  

new to us,  what  you are going to te l l  us.   You may proceed.    

ADV SKOSANA SC :    Thank you,  Madam Chair .   Thank you 

for  the opportuni ty .   And thank you to Advocate  

Mohlamonyane fo r  expla in ing what  has occur red so far .    

CHAIRPERSON :    I  beg your pardon,  Counsel .   Are  we 

inaudib le?  Just  ra ise your vo ice and te l l  us to  be louder.   You 20 

can just  ra ise your vo ices there so that  you can hear what  we 

are saying.   We are sorry fo r  that .   Proceed,  Counsel .    

ADV SKOSANA SC :    Thank you,  Madam Chai r ,  and thank 

you to Advocate Mohlamonyane for  expla in ing what  has taken 

p lace so far .   And a l l  I  am going to do is  just  to  address the  
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posi t ion of  the evidence leaders in  re lat ion to the evidence of  

Advocate Batohi  and what  has happened so far .   Wel l ,  the  

f i rs t  th ing that  I  be l ieve is  c lear  is  that  the  evidence leaders  

are not  represent ing Advocate Batohi ,  nor  are they act ing in  

the in terest  of  the  NPA as such.    

 Advocate Hul ley SC and h is jun ior ,  Advocate Leketo,  

which I  ca l l  them the NPA legal  team, represent  the NPA,  

though we know that  they have not  been act ive ly involved in  

these proceedings.   Advocate Chauke is  represented by a 

legal  team fu l l y  and competent ly .   And we know tha t  there 10 

was a request  rather ,  and I  am not  addressing the manner in  

which i t  was done,  dur ing the cross -examinat ion of  Advocate 

Batohi  that  such cross-examinat ion be suspended unt i l  she 

obta ins legal  counsel ,  legal  advice .  

 And we know Advocate Mohlamonyane has a l ready  

ind icated that  there was then a request  f rom Advocate Hul ley 

SC for  permission to consul t  wi th  Advocate Batohi ,  apparent ly  

wi th  the  in tent ion  of  f urn ish ing such legal  advice.   And I  am 

not  going to go in to the issues about  such permission,  but  I  

be l ieve i t  was done on the basis tha t  she is  s t i l l  under  cross -20 

examinat ion  and we must  note that  a lso Advocate Batohi  was 

admonished at  some point  in  these proceedings because she 

had communicated wi th some of f ic ia l  o f  the NPA.   I  be l ieve i t  

was the ADPP,  Advocate Zungu,  i f  I  remember wel l ,  but  we 

are not  onto those issues.    
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 What  we want  to  make submission on is  that  an  

ind icat ion was made that  the LPC or  Legal  Pract ice Counsel  

Code of  Conduct  would prevent  the in terv iew of  Advocate  

Batohi  because she is  s t i l l  under c ross -examinat ion ,  by e i ther  

the NPA legal  team or  any other  legal  p ract i t ioner .   We would 

l ike to  just  make a submission in  that  regard as evidence 

leaders,  that  we do not  see that  as such,  and our  submission 

and our  v iew is  that  that  paragraph of  the LPC Code of  

Conduct  does not  prevent  legal  p ract i t ioners who ha ve not  

ca l led a wi tness to test i fy ,  to  in te rv iew that  wi tness.  10 

CHAIRPERSON :    Advocate  Skosana,  p lease a l low me to  

in ter ject .    

ADV SKOSANA SC :    Ja.  

CHAIRPERSON :    You are going in to the substance of  the 

correspondence,  the le t ters,  that  were exchanged among the  

par t ies,  cor rect?   

ADV SKOSANA SC :    No,  that  was not  my in tent ion.    

CHAIRPERSON :    Wel l ,  the point  that  you are ra is ing as 

regards the posi t ion of  the LPC is  what  has been ra ised by 

Advocate Chauke 's legal  team in response to the le t ter  by  20 

…[indist inct ] .   Is  i t  not  so?   

ADV SKOSANA SC :    Yes,  Madam Chai r  …[intervenes] .  

CHAIRPERSON :    That  i s  p recise ly –  I  beg your pardon.    

ADV SKOSANA SC :    Yes.  

CHAIRPERSON :    That  is  p recise ly what  I  am saying,  that  
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you are now get t ing in to the substance of  the le t ters that  were 

exchanged between the par t ies,  and you seek to make lega l  

submissions as regards those le t ters  and there  is  no 

appl icat ion before  us here.   Now we are going to argue,  make 

argument  in  re lat ion to what  was ra ised in  the le t ters between 

the par t ies.   I  thought  that  you were going to ra ise something  

e lse,  but  i f  you are going to make submissions about  w hat  

was ra ised in  the le t ters on behal f  o f  Advocate Chauke,  that  

goes in to legal  i ssues,  does i t  not?  Cor rect  me i f  I  am wrong.  

ADV SKOSANA SC :    Thank you,  Madam Chai r .   Perhaps i t  10 

does,  but  what  I  am addressing here is  the posi t ion of  the  

evidence leaders insofar  as what  has occurred so far ,  and we 

are s imply lay ing a basis fo r  us as evidence leaders fo r  tak ing 

that  posi t ion.   And i f  we perhaps get  somehow into the legal  

argument ,  that  is  not  my in tent ion to real ly  ra ise lega l  issues 

or  legal  argument  in  that  regard,  but  s imply to  lay the basis  

for  our  posi t ion as evidence leaders.  

CHAIRPERSON :    Yes,  but  i f  you make legal  submiss ions on 

issues that  were ra ised in  the le t ters,  what  do you seek us to  

do wi th regard to those submissions?   20 

ADV SKOSANA SC :    Wel l ,  the bot tom l ine,  maybe I  should  

go there,  the bot tom l ine of  what  we are saying as evidence 

leaders is  that  we th ink th is  i ssue of  Advocate  Batohi  

obta in ing legal  counsel  should be addressed f i rs t  before the  

proceedings can go any fur ther ,  and before any other  issues 



26 JANUARY 2026 –  DAY 18  

Page 11  o f  153  

that  have a l ready been ra ised in  the le t te rs,  in  the  

correspondence may be addressed.   What  the f i rs t  hurd le that  

you have to go through is  th is  i ssue of  Advocate Batohi  

obta in ing legal  counsel .   I  th ink that  is  the essence of  our  

posi t ion,  and I  was merely lay ing a  foundat ion for  that .   But  

i f  perhaps the Madam Chair  sees th is  as perhaps opening 

other  issues and legal  argument  on the aspect  when I  was 

deal ing wi th Rule  55.5 of  the Code of  Conduct ,  I  can leave 

that  out .    

CHAIRPERSON :    Who ra ised the issue of  the LPC?   10 

ADV SKOSANA SC :    I  be l ieve i t  was ra ised dur ing the  

d iscussion and cor respondence.   Not  even cor respondence 

over  the fest ive,  but  even ear l ier  cor respondence about  the  

paragraph 55.5 o f  the Code,  that  i t  would prevent  a legal  

pract i t ioner  f rom consul t ing or  in te rv iewing a wi tness whi le  

under cross -examinat ion.  

CHAIRPERSON :    And that  ru le i s  a regulatory posi t ion in  

re lat ion to the LPC that  was ra ised in  the le t ters among the  

par t ies,  cor rect?   

ADV SKOSANA SC :    Yes.    20 

CHAIRPERSON :    Seek to make a submission wi th regard  

thereto?   

ADV SKOSANA SC :    Yes.  

CHAIRPERSON :    And there is  no substant ive appl icat ion 

before us?   
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ADV SKOSANA SC :    I  am not  sure,  Madam Chai r ,  a  

substant ive appl icat ion.   We are not  making any substant ive 

appl icat ion.   A l l  we are doing is  to  c la r i fy  the posi t ion of  the 

evidence leaders insofar  as what  has occur red and what  we 

in tend to do.   Upon receiv ing c lar i ty ,  in  other  words,  af ter  

Advocate Batohi  has received the  legal  counsel  that  she 

seeks …[intervenes] .  

CHAIRPERSON :    Advocate Skosana,  you are a  senior  

counsel .    

ADV SKOSANA SC :    Yes,  but  Madam Chai r ,  may I  f in ish as 10 

wel l?    

CHAIRPERSON :    No,  no,  no,  no.  

ADV SKOSANA SC :    Yes.    

CHAIRPERSON :    We cannot  go around c i rc les about  th is  

mat ter .   You ra ise a mat ter  which is  the subject  of  

correspondence between the par t ies where a legal  i ssue is  

ra ised.   You are now making a submission that  as evidence 

leaders,  you take issues wi th the point  that  has been ra ised.   

You do not  agree.   You do not  agree wi th that  submission,  

wi th  that  point  that  has been ra ised on behal f  o f  Advocate  20 

Chauke.   Did I  understand you correct  in  that  submission that  

you made ear l ie r?    

ADV SKOSANA SC :    Yes,  I  d id ,  Madam Chair ,  and I  have 

expla ined why I  have ra ised that  issue.   And i f  ra is ing that  

issue perhaps is  not  acceptable to  the Panel ,  then I  wi l l  
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abandon i t  and proceed to make other  submissions.    

CHAIRPERSON :    Yes,  that  is  why I  am saying to you,  as an 

SC,  you know you cannot  ra ise a legal  argument  based on 

le t ters.   There is  no appl icat ion before us wi th the  speci f i c  

re l ie f  sought  so that  we can make a ru l ing or  an order .   That  

is  why I  sa id,  how do you then make a submission on a legal  

issue when there is  no pending app l icat ion before us ,  pure ly  

based on the le t te rs exchanged by the par t ies?  I  thought  that  

you were going to ind icate to  us a  d i rect ion,  or  at  least  the  

procedure that  you proposed that  we should consider  10 

fo l lowing last  year 's  unprecedented developments.    

 But  you are now ra is ing these issues which are  

making i t  d i f f i cu l t  for  a l l  o f  us,  because those legal  sk i rmishes 

ra ised in  the le t te rs,  we spoke in  chambers that  we hope that  

you are going to speak to one another  and resolve those 

issues,  but  you are now ra is ing i t  now.   You chose not  to  

speak in  chambers,  maybe we shou ld have g iven a d i rect ion,  

so I  do not  th ink personal ly  that  i t  is  a  correct  procedure to  

fo l low when there is  no pending appl icat ion before us.   

Perhaps you can just  go st ra i ght  to  the poin t  as regards the 20 

posi t ion that  you are tak ing.  

ADV SKOSANA SC :    Thank you,  Madam Chai r .   I  rea l l y  do  

not  see why Madam Chair  i s  repeatedly saying tha t  I  am a  

senior  counsel .   Of  course ,  I  am,  but  the point  i s ,  and I  know 

that  the Panel  does not  agree wi th  me.   I f  you do not  agree 
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wi th  me,  I  have a l ready said I  can abandon that  posi t ion  

…[intervenes] .  

MS RAMAGAGA :    May I  just  come in here,  just  to  c la r i fy  one 

th ing so that  when you answer,  l ike you are saying that  you 

are aware that  the  Panel  does not  agree wi th you on a  

par t icu lar  point ,  but  nevertheless you are going ahead or  you 

are consider ing abandoning the point .   I  th ink i t  is  important  

to  just  look at  what  has brought  us  here to the point  that  we 

are now at .    

 And i f  one is  to  t ry  to  consider  the quest ion that  you 10 

have,  or  the sta tement  that  you had made r ight  at  the 

beginning,  you said an ind icat ion  was made that  the LPC 

Code of  Conduct  bars the evidence leaders and the legal  

team f rom communicat ing wi th Advocate Batohi .   We do not  

agree wi th that  ind icat ion.    

 Now f i rs t l y ,  what  I  have done has been to 

paraphrase.   I  am not  quot ing i t  verbat im.   I t  wi l l  be c lear  on  

when the records are re leased as to what  i t  is  that  you said,  

but  i t  is  something to that  ef fect .   Now,  once you say that  

there is  th is  ind icat ion that  was made regard ing the  LPC,  i t  20 

is  about  the in terpretat ion of  the Code,  the in terpretat ion of  

a  par t i cu la r  c lause of  the Code.   And once the issue is  about  

in terpretat ion,  we know that  a determinat ion should be made.   

There should be an adjudicat ion of  that  in terpretat ion where 

one par ty says th is  c lause means th is  and the other  par ty  
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says,  no,  no,  i t  means that .    

 Just  by saying I  do not  agree wi th the understanding 

of  that  c lause,  tha t  in  i tse l f ,  Advocates Skosana,  br ings about  

an existence of  a  d ispute about  the in terpretat ion.   And that  

is  something that  appears c lear ly  f rom the cor respondence 

that  has been exchanged,  that  the issue is  about  

in terpretat ion of  that  c lause of  the LPC in par t icu la r .   And I  

conf ine mysel f  to  the LPC because you are ta lk ing about  the  

LPC code of  conduct .   Thank you,  Chai r .    

ADV SKOSANA SC :    May I  proceed,  Madam Chair?   10 

MS RAMAGAGA :    Advocates Skosana,  i f  you want  to  

respond or  comment  to  what  I  have said,  because i t  is  not  a  

quest ion,  you may.   But  i f  you choose then to  proceed wi th 

what  you are busy wi th,  s t i l l  you are at  l iber ty  to  do that .   

Thank you.    

ADV SKOSANA SC :    Thank you.   Thank you,  Madam Chair .    

CHAIRPERSON :    Yes,  Counsel .   Are you responding or  

comment ing to what  my s is te r  has just  ment ioned?   

ADV SKOSANA SC :    Yes.  

CHAIRPERSON :    I f  not ,  my s is ter ,  Advocate  Balo yi ,  may 20 

want  to  ask you something.   Do you wish to respond or  

comment  to  her  statement?   

ADV SKOSANA SC :    Wel l ,  shor t ly ,  what  I  can say,  there has 

been a lo t  that  we have been d isagreeing wi th,  wi th  the lega l  

team of  Advocate Chauke.   And in  the midst  of  what  has 
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happened,  and us,  you know,  expla in ing our  posi t ion as  

evidence leaders,  we are bound in  one way or  the other  to  

touch on the points of  d isagreement .   And I  was merely  

deal ing wi th one.   I  am not  going to deal  wi th  a l l  the points of  

d isagreement ,  and a lso perhaps what  Madam Chair  has 

referred to as sk i rmishes between the par t ies.   But  I  am 

prepared to leave that  point ,  par t i cu la r ly  about  the Code of  

Conduct ,  leave i t  out  of  my address now and then move on to  

other  points.   And I  be l ieve i t  is  not  going to b e long,  but  I  

can leave that  out ,  yes.    10 

CHAIRPERSON :    On those issues,  in  respect  of  wh ich  you 

d isagree,  I  suppose the posi t ion is  c lear  what  you need to do,  

or  what  you ought  to  do.   Am I  cor rect ,  legal ly  speak ing?   

ADV SKOSANA SC :    Wel l ,  there  may be issues where we 

need to br ing a fo rmal  appl icat ion for  a par t i cu la r  ru l ing f rom 

the Panel ,  but  I  be l ieve that  is  not  what  we need to do at  th is  

t ime,  at  th is  point  in  t ime  and that  is  not  what  I  in tended to  

do.   We are s imply expla in ing what  is  our  posi t ion.    

CHAIRPERSON :    Wi th a v iew to achieve what?  When you 

ment ion a l l  these th ings to us,  you ment ion i t  wi th  a  v iew to  20 

achieve something,  because we have the correspondence.   

We know al l  these th ings that  you are ta lk ing about .   We have 

been copied of  the cor respondence between yourselves,  o r  

amongst  yourselves.    

 Now,  you are mak ing submissions about  them.   I  am 



26 JANUARY 2026 –  DAY 18  

Page 17  o f  153  

not  sure to achieve what .   I  thought  that  you wi l l  s imply  

ind icate to  us the posi t ion you have taken in  re lat ion to these 

mat ters so that  i f  you have agreed between yourselves,  then 

at  least  i t  is  minus one of  the problems.   I f  you st i l l  d isagree,  

then you,  par t ies ,  you  wi l l  decide what  you want  to  do.   I  am 

not  sure why is  i t  that  we have to l is ten to d isagreements in  

re lat ion to mat ters that  a re ra ised in  the le t te rs that  we have ,  

but  you may proceed.   Advocate Baloyi  wi l l  ask you a  

quest ion.  

ADV BALOYI -MERE SC :    Just  out  of  in terest ,  Advocate  10 

Skosana SC,  you seem to take issue wi th the Chai r  reminding 

you that  you are senior  counsel .   My understanding is  that  

she is  doing i t  purposely because you are leading a team and 

you should lead by example.   I  am not  sure why do you take 

issue wi th being reminded t hat  you are here as a leader.   Is  

there an issue so that  maybe we should not  do the same next  

t ime?   

 Because I  know I  have a tendency of  just  saying or  

just  reminding someone that  you are here and you are leading  

and you should lead by example,  and you should know the  20 

ru les bet ter ,  and you should know the procedure  bet te r  

because r ight  at  the beginning we issued ru les of  procedure  

where par t ies were in formed on how to  deal  wi th  i ssues.   You 

deal  wi th  issues amongst  yourselves.   I f  you do not  agree,  

you br ing a substant ive appl icat ion and we make a ru l ing.   
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Thank you.  

ADV SKOSANA SC :    Thank you.   What  you are  saying,  

Advocate Baloyi -Mere SC,  is  that  actual ly  to  me a lso 

emphasises the way I  understood i t .   When somebody says 

to you,  you are a senior  counsel ,  you should know th is ,  i t  

seems you are saying you are not  doing your work proper ly .   

You are supposed to know th is ,  yet  i t  appears that  you do not  

know i t .   And I  am s imply saying,  I  am making submissions 

and they re late to  the posi t ion of  the evidence leaders.  

 You may d isagree wi th tha t ,  o f  course.   10 

Disagreement  is  in  the nature of  proceedings.   But  I  f ind that  

submission,  that  remark to me,  I  must  say,  unacceptable.   

And I  am sorry that  th is  now aga in happens in  the publ ic  

arena,  but  I  do not  in tend to be d isrespect fu l .   A l l  I  am saying  

is  that  that  was my understanding ,  that  when you say you are  

a senior  counsel ,  yet  i t  seems that  you do not  understand th is  

basic ru le ,  I  want  to  put  i t  that  c lear ly  that  that  is  why I  

reacted in  the way that  I  d id .   But  i f  I  may proceed ?   

CHAIRPERSON :    Before you proceed,  Advocate Skosana,  

we a l l  had an opportuni ty  th is  morning where mat ters were  20 

d iscussed in  chambers.   Of  a l l  the  par t ies,  you are the only  

one who decided not  to  te l l  us in  chambers on a l l  these th ings 

that  now you are p lac ing on record.   And perhaps these 

mat ters would have been d iscussed in  chambers  wi thout  

being d iscussed in  the publ ic  domain.    
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 You know,  as we lawyers speak,  tha t  opportuni ty  was 

presented to you,  but  you made an e lect ion not  to  d iscuss i t  

in  chambers l i ke  what  everybody e lse d id.   I t  cannot  be  

correct  now for  you to say th is  th ing  is  being d iscussed in  the 

publ ic  domain when you had an opportuni ty ,  as  we a l l  

d iscussed in  chambers,  so that  we could understand your 

posi t ion ,  but  you decided not  to  say anyth ing.  

 You said you want  to  p lace i t  here on record in  the  

publ ic  space.   We would ord inar i l y  d iscuss i t  in  the publ ic  

space because we are t ransparent ,  but  we d iscussed 10 

amongst  ourselves as lawyers  so that  we come here knowing 

precise ly what  we are going to ta lk  about .   You may proceed.    

ADV SKOSANA SC :    Ja,  I  th ink I  have said  what  I  needed to  

say.   As fa r  as our  submission and our  posi t ion as ev idence 

leaders,  we are saying at  th is  poin t  in  t ime Advocate Batohi  

has ind icated her  unwi l l ingness to  proceed wi thout  having  

obta ined legal  advice.   And I  want  to  emphasise that  the term 

unwi l l ingness is  used advisedly.   In  other  words,  i t  is  not  

unqual i f ied unwi l l ingness as i t  has been por t rayed in  some 

media publ icat ions.  20 

 I t  is  unwi l l ingness on the basis that  she st i l l  needs  

to obta in legal  advice.   She requi res  that  advice  in  order  to  

ver i fy  her  legal  r ights and in terests,  which may wel l  inc lude 

her  const i tu t ional  r ights ,  whether  they are secured in  the l ight  

of  the manner in  which the cross -examinat ion has proceeded.   
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Once t ru ly  advised,  she wi l l  then make that  ca l l  about  

cont inu ing or  not  cont inu ing wi th her  test imony.    

 What  I  be l ieve and what  we bel ieve as evidence 

leaders may be in  quest ion is  how long that  would take.   But  

of  course our  so lace is  in  that  –  or  le t  me leave that  par t  

because i t  may take us back to the same quest ion.   Now,  ou r  

posi t ion is  that  a l l  the other  quest ions are  dependent ,  may be 

dependent  on th is  one.   In  other  words,  they cannot  be  

addressed meaningfu l ly  wi thout  o r  before th is  one of  her  

obta in ing legal  advice is  determined.  10 

 I f  Advocate Batoh i ,  a f ter  obta in ing the legal  counse l  

that  she requi res ,  then communicates that  she st i l l  is  not  

prepared to cont inue wi th her  test imony,  then the evidence 

leaders wi l l  have to make a cal l ,  tak ing in to account  the 

powers of  the enqui ry wi th  regard to the power to  subpoena 

and so on.   Then the evidence leaders must  decide whether  

they want  to  take any legal  s teps to  compare her  to  cont inue,  

and i f  so,  what  steps.    

 Of  course,  i f  no  legal  s teps are  taken,  then the  

evidence leader  wi l l  have to decide then what  fur ther  20 

evidence they need to lead.   And I  th ink there are quest ions 

that  have been ra ised by Advocate Chauke 's legal  team, but  

then those quest ions can be argued af te r  that  point  has been 

passed.   One of  the issues that  have been ra ised,  and I  am 

not  addressing i t ,  is  whether  or  not  she can return to  test i f y .   
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I  am not  sure even that  they st i l l  pursue that ,  but  that  was 

ra ised.  

 But  we are submi t t ing as evidence leaders that  that  

can only be enter ta ined af ter  she has decided whether  or  not  

she is  return ing.   Otherwise,  the enqui ry wi l l  be consider ing ,  

you know,  quest ions which are based on a qual i f ied decis ion 

of  Advocate Batohi ,  instead of  an absolute decis ion,  an  

absolute one.    

 And the other  quest ion that  has been ra ised by the  

legal  team of  Advocate Chauke is  that  i f  she does not  return,  10 

whether  there wi l l  be  an i r redeemable evident iary def ic i t  in  

these proceedings.   That  quest ion wi l l  a lso,  in  our  

submission,  wi l l  a lso be and can on ly be addressed a f ter  she 

has decided whether  or  not  she is  return ing.    

 We want  to  a lso  ment ion that ,  you know,  at  the  

previous hear ing  before the adjournment ,  Advocate Batohi  

was crudely reminded that  her  conduct  could have ser ious 

consequences,  which is  legal  consequences.   But  we submit  

that  she can only weigh that  up,  or  weigh up those legal  

repercussions by having  access to legal  counsel  who are a lso 20 

a l lowed to speak to her .  

 So that  is ,  in  essence,  our  posi t ion as evidence 

leaders,  that  we th ink i t  a l l  cent res around whether  she is  

granted that  permission and the opportuni ty  to  consu l t  and to  

obta in that  legal  counsel .   And thereaf te r ,  then a l l  o ther  
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issues wi l l  fo l low and wi l l  have to be determined i f  they are  

st i l l  in  d ispute.   That  is  the essence of  what  I  wanted to 

present  on behal f  o f  the evidence leaders.  

ADV BALOYI -MERE SC :    Advocate Skosana,  you said you 

are going to present  the posi t ion  of  the evidence leaders.   

And r ight  at  the beginning you to ld us,  and r ight fu l l y  so,  that  

the evidence leaders do not  represent  Advocate Batoh i  or  the 

NPA and you are not  here in  the NPA's in terest .   You are here  

to present  ev idence f rom al l  quar ters,  a l l  walks of  l i fe ,  as long 

as the evidence is  re levant  to  the enqui ry.    10 

 But  what  you have presented to us,  when I  was 

l is tening to you,  unless i f  I  am wrong and i f  I  am wrong,  

p lease cor rect  me,  is  you are g iv ing  us a l l  the obstacles that  

Advocate Batohi  i s  fac ing,  wi thout  g iv ing us  your posi t ion as  

the evidence leaders.   Because I  had expected that  you would 

have thought ,  or  should I  s top there?   

CHAIRPERSON :    You may swi tch of f  your  microphone.  

ADV BALOYI -MERE SC :    Okay.   I  had expected that  –  we 

were a l l  here on the 15 t h  o f  December.   You are the evidence 

leaders.   You are  the dr ivers  of  th is  enqui ry.   So,  f rom what  20 

happened and the request  that  Advocate Batohi  made fo r  

legal  representat ion and a l l  the obstacles that  she met  a long 

the way,  that  would have t r iggered or  made you,  as evidence 

leaders,  to  th ink about  the way forward ,  but  you have mul t ip le  

probabi l i t ies.    
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 What  happens i f  Advocate Batoh i  does not  get  

ev idence leaders and she decides she is  not  p roceeding wi th  

her  ev idence before she gets a legal  representat ive or  legal  

advice?  And what  do we do in  the meant ime?  And we are a l l  

here in  the in terest  of  the publ ic .    

 Now,  what  do you do as evidence leaders to  make 

sure that  the enqui ry proceeds wi th i ts  work?  Or you come 

here,  you g ive us  your posi t ion to say,  seeing that  Advocate  

Batohi  is  not  cont inu ing wi th her  ev idence,  as evidence 

leaders we take i t ,  that  is  i t ,  th is  is  i t ,  we are stopping here,  10 

no more enqui ry.   I  expected that  the evidence leaders wi l l  

be,  when you said you were g iv ing  us your posi t ion,  you wi l l  

come wi th a guid ing posi t ion in  t ry ing to g ive a way forward.    

 Now,  you are te l l ing us that  no,  even a l l  the other  

quest ions depend on the  advice that  Advocate Batohi  i s  going  

to get .   Meaning,  should  Advocate Batohi  not  get  her  advice,  

we may not  be able to  proceed.   Or,  should i t  take  t ime for  

her  to  get  advice,  we wi l l  have to stop and wai t  for  that .   You 

are not  g iv ing us a way forward ,  a  posi t ion that  can help us  

to go forward.   Instead,  you are g iv ing us a l l  the problems 20 

that  Advocate  Batohi  i s  fac ing and a lso not  even g iv ing  them 

the solut ion.   I  expected that  the evidence leaders  wi l l  be  

guid ing and wi l l  be assist ing th is  enqui ry going forward.   

Thank you.    

ADV SKOSANA SC :    Thank you,  Advocate Baloyi -Mere.   We,  
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as  evidence leaders,  and I  th ink cor rect ly  so,  you s tated we 

do not  represent  the NPA or  Advocate  Batohi .   But  a lso as 

evidence leaders,  I  th ink we  are tasked wi th the duty to  br ing  

evidence to th is  enqui ry  and f rom al l  quar ters,  you know,  

whether  i t  favours  the NPA or  favours Advocate  Chauke.  

 But  a lso,  par t  o f  our  duty i s  to  t ry  and ensure insofar  

as we can that  the evidence tha t  is  brought  before th is  

enqui ry is  ev idence that  has got  va lue,  ev idence that  is  

brought  forward in  a proper way.   And we have examined as 

evidence leaders  the posi t ion  of  Advocate  Batohi ,  who has 10 

been cal led by the evidence leaders to  g ive test imony.   She 

has put  i t  p la in ly  what  her  posi t ion  is  and that  she requi res 

that  counse l .  

 And we are merely expressing our  v iew and our  

opin ion that  that  issue ought  to  be  solved in  whatever way.   

Fi rs t  o f  a l l ,  i t  must  be g iven an opportuni ty .   She must  be  

g iven an opportun i ty  to  consul t  and obta in that  legal  counsel  

f rom whatever quarters ,  whether  i t  be f rom the NPA legal  

team or  any other  legal  team , but  that  has to be dea l t  wi th .   

That  is  our  posi t ion as evidence leaders.    20 

 And we,  of  course,  wi l l  have to address,  and I  have 

said i t  a l ready that  we wi l l  address only upon establ ish ing  

that  posi t ion,  upon her  re turn ing af ter  obta in ing legal  advice,  

whether  she in tends to cont inue wi th her  test imony and a l l  

the other  i ssues that  wi l l  have to be addressed,  inc luding the 
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fact  that  what  should happen now to th is  enqui ry?  Are you,  

as evidence leaders,  in  a posi t ion to lead fu r ther  ev idence?  

Do you in tend to lead fur ther  ev idence?  And the  

c i rcumstances surrounding that .   That  is  our  posi t ion as  

evidence leaders.   I  do not  know i f  I  have addressed your  

quest ion.    

CHAIRPERSON :    Thank you.   I t  was for  progress.   Let  us  

assume,  Advocate  Skosana,  that  Advocate  Batohi  decides 

not  to  take the wi tness stand fo r  the  reason that  she does not  

have her  personal  legal  representat ive.   I  use personal  10 

because I  know,  a l l  o f  us know,  that  Advocate  Hul ley  has 

been act ing together  wi th the jun ior ,  o f  course,  as the team 

for  the NPA,  cor rect?   

 The NPA,  which,  i f  I  may use that ,  i s  Advocate  Batohi  

because she is  a leader of  that  inst i tu t ion.   She seeks legal  

counsel ,  her  personal  legal  representat ive,  apparent ly ,  to  

seek legal  advice  on issues that  a re not  before us.   Am I  

correct?  We do not  know what  she wants to  be adv ised on.   

Am I  r ight?  Or maybe you know.   As fa r  as we are concerned 

as a Panel ,  we do not  know.  20 

ADV SKOSANA SC :    We do not  know the deta i l s ,  Madam 

Chai r ,  yes.    

CHAIRPERSON :    Nei ther  do you know as evidence leaders.   

We have just  been to ld that  she must  now be af fo rded an 

opportuni ty  to  be  g iven legal  counsel ,  and we know that  
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Sol ic i tor  General  has decl ined her  request .   She appealed to  

the Min ister .   The  Min ister  decl ined her  request  on the basis 

that  NPA,  which she leads,  is  before us.  

 Now,  in  the absence of  an appl ica t ion in  which you 

wi l l  be to ld what  issues she wishes to pursue,  i f  we were to  

make a decis ion ,  on what  ev idence are we going to make any 

such decis ion?  I f  we do not  even know what  she seeks legal  

advice on,  maybe i f  you can advise  me the re?   

ADV SKOSANA SC :    Wel l ,  Madam Chai r ,  I  th ink i t  is  qui te  a 

secular  quest ion  because at  the  same t ime as evidence 10 

leaders we are convinced that  at  least  as evidence leaders,  

we are not  a l lowed to consul t  wi th  Advocate  Batohi  a t  th is  

point  in  t ime.   And whi le  she is  under c ross -examinat ion,  so 

i t  is  …[intervenes] .  

CHAIRPERSON :    Yes,  but  you are answer ing a d i f ferent  

point .   I  am s imply saying i f  she is  indeed ent i t led to  a legal  

representat ion  personal ly ,  I  th ink a  mat ter  that  p robably the  

Min ister  was not  asked to  consider ,  what  i s  the essence of  

that  request?  What  is  i t  that  she seeks legal  representat ion  

on?  Because we have to take each other 's ,  she has to take 20 

us in to her  conf idence,  at  least  in  an appl icat ion.    

 The le t te rs that  she wrote,  which we d id not  respond 

to because a  Panel  i s  not  in  the  business of  exchanging 

le t ters wi th the par t ies.   I f  we are asked to make a decis ion,  

i t  must  be on an appl icat ion.   I t  is  then we have a l l  the facts 
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by a l l  the par t ies ,  we have legal  argument  by a l l  the par t ies,  

then we can form a v iew and make a ru l ing.   Now,  we do not  

have anyth ing in  f ront  of  us.    

 But  we take note  of  the posi t ion tha t  you as evidence 

leaders have taken  and as my s is te r ,  Advocate  Mere SC,  has 

said,  your  ro le as evidence leaders must  decide on the  

process forward  because wi thout  you th is  enqui ry wi l l  come 

to an end.   You have g iven us a l is t  o f  wi tnesses.   I f  she is  

not  going to test i fy ,  supposedly because she has to  pursue 

her  request ,  you should be in  a posi t ion to proceed wi th th is  10 

enqui ry and lead fur ther  wi tnesses at  the very least  so that  

we can make progress.  

 But  i t  cannot  be that  we are to ld that  i f  the Advocate  

Batohi  does not  get  a legal  representat ive,  you wi l l  not  be in  

a posi t ion to proceed as evidence leaders  because you are  

not  act ing for  her ,  ne i ther  a re you act ing fo r  NPA.   You are  

here to assist  th is  enqui ry and at  least  to  gather  a l l  ev ident ia l  

mater ia l  that  may assist  us in  the task we have been asked 

to per fo rm.  

 I  assume that  you wi l l  decide when we adjourn  as to  20 

what  posi t ion you are going to take in  that  regard ,  not  as  

looking for  Advocate  Batohi  because you do not  have any 

appl icat ion here.   And i f  she takes the posi t ion that  she is  not  

going to test i fy ,  when the  Min ister  has taken a decis ion,  are  

we in  a posi t ion,  as we speak,  to  say to the Sol ic i tor  General  
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whether  there are  funds or  no funds,  appoint  a  legal  team for  

Advocate  Batohi ,  o r  even to the  Min ister?  What  wi l l  be  the  

basis of  that  decis ion wi thout  anyth ing being presented to us?   

 So I  do not  want  us  to  exchange wi th you because 

we are  not  even represent ing her .   You are an evidence 

leader,  you must  assist  us as the key leaders of  ev idence on 

the way forward.   I f  you th ink that  you wi l l  not  be in  a posi t ion  

to ca l l  any of  your  wi tnesses in  the meant ime,  because 

progress is  what  we have to make here.   We cannot  no w go 

–  now we have spent  a lmost  hal f  a  day ta lk ing about  the  10 

in terests of  Advocate  Batohi ,  which we a l l  understand ,  but  a 

decis ion must  be taken.    

 I f  she decides not  to  take a wi tness stan d,  that  wi l l  

be her  choice.   I f  you th ink that  that  is  going to make your 

case d i f f icu l t ,  what  would have remained af ter  cross -

examinat ion would be you leading fur ther  ev idence in  re -

examinat ion.   I f  that  does not  happen,  then you can cal l  

another  wi tness.   Because we a l l  know what  her  pos i t ion is ,  

we a l l  know what  her  posi t ion is .   So p lease d iscuss th is  

mat ter  wi th  the Advocate  Mohlamonyane and your team 20 

regard ing your posi t ion as evidence leaders,  not  as evidence 

leaders present ing the case for  Advocate Batohi  because we 

do not  have anyth ing in  wr i t ing  here other  than the  l e t ters.   

[ Ind ist inct ]… would l ike to  ask something.  

ADV SKOSANA SC :    Wel l ,  the r isk of  repeat ing mysel f ,  I  
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th ink what  I  was p lac ing before th is  Panel  was the pos i t ion of  

the evidence leaders,  which we have d iscussed and we have 

said th is  is  the posi t ion that  we take so fa r .   We are not  yet  

at  a  point  where we are deal ing w i th the leading of  fur ther  

ev idence,  but  we are deal ing wi th the posi t ion that  th is  

enqui ry f inds i t se l f  in  so fa r  as Advocate Batohi  i s  concerned.   

That  was our  posi t ion in  that  regard .   

CHAIRPERSON :    But  of  course  –  you may swi tch o f f  –  as I  

ment ioned,  you now know the posi t ion of  th is  Panel .   I f  you 

decide  to proceed,  you may confer  wi th  one another  as  10 

evidence leaders  as to what  you wish to do .   I f  Advocate  

Batohi  decides,  because the choice is  hers,  i f  she decides 

not  to  proceed,  she is  not  represented by Advocate  Hul ley  

and i f  she feels that  she is  being put  in  a d isadvantage,  she 

wi l l  ind icate so.  

 But  I  do not  know how we are going even to make a  

determinat ion of  the d isadvantage wi thout  any evident ia l  or  

facts  being p laced before us.   That  is  a very d i f f icu l t  s i tuat ion.   

So what  I  am saying ,  Advocate  Skosana,  i s  that  you wi l l  take  

a posi t ion as evidence leaders on the way forward  of  th is  20 

enqui ry.   And i t  means when we a djourn af ter  my s is te r  has 

asked us the quest ion,  we wi l l  a f ford Advocate  Ngcukai tobi  

to  confer  wi th  h is  team and we wi l l  reconvene ,  because I  am 

sure he is  taken by surpr ise on these mat ters that  we are  

engaging wi th you.    
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 And he wi l l  come back and ind icate what  h is  posi t ion  

is  and i f  necessary,  in  the event  Advocate Batohi  would l ike  

to  ta lk  to  us,  she is  f ree to do so.   She may even communicate  

to  you as evidence leaders who brought  her  here ,  and i f  she 

decides to take the stand,  she is  f ree to do that .   Let  my s is te r  

ask a quest ion.  

MS RAMAGAGA :    Yes,  thank you,  Chai r .   Mr Skosana,  you 

know,  when I  was l is tening to you about  where th is  issue 

stands,  I  ga ined an impression that  you are s aying everyth ing  

revolves around the quest ion whether  Advocate Batohi  10 

secures counsel  for  advice or  not .   Is  that  unders tanding 

correct?  My understanding that  everyth ing revolves around 

the quest ion as to  whether  she secures advice f rom the legal  

representat ives or  not .   Is  that  understanding cor rect  or  

wrong?  And i f  i t  is  wrong,  just  correct  i t  so that  we  can move 

together  s ide  by s ide on a common understanding.   Thank 

you.    

ADV SKOSANA SC :    Wel l ,  perhaps,  you know,  maybe I  wi l l  

put  i t  th is  way that  we as evidence leaders th ink i t  is  

important  at  th is  s tage to resolve that  quest ion f i rs t .   Not  that  20 

th is  whole enqui ry  and the proceedings depend upon that ,  but  

that  quest ion should be resolved.   Of  course,  we are  mindfu l  

o f  t ime and that  is  why I  sa id  in  my address that  a lso the  

quest ion is  how long that  would take.   That  quest ion  be resul t  

whether  or  not  she in tends to come back and test i fy  and that  
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can only be resolved af ter  she has received tha t  legal  

counsel .    

MS RAMAGAGA :    Ja.  

So,  actual ly ,  my understanding that  everyth ing revolves 

around i t ,  i t  is  wrong.   I t  is  s l ight ly  wrong.    

ADV SKOSANA SC :    Yes,  I  do not  want  to  say i t  wrong,  but  

I  th ink I  have c la r i f ied i t .  

MS RAMAGAGA :    No,  then that  is  f ine.   I t  is  now common 

knowledge that  Advocate Batohi  appealed af ter  her  request  

was tu rned down by the Sol ic i to r  General  and the Min ister  10 

has a lso re jected the appeal  or  turned down the appeal .   Am 

I  cor rect?   

ADV SKOSANA SC :    That  is  so.    

MS RAMAGAGA :    And Advocate  Batohi  has an e lect ion to  

ins is t ,  I  do not  know what  comes beyond appeal .   I  wi l l  ask  

you that  because you are act ing on inst ruct ions by the State  

At torney,  that  af ter  the appeal  of  the  Min ister ,  i s  there st i l l  

anyth ing that  can be done wi th in the parameters of  the  

Department  of  Just ice?  Can you assist  wi th  i t?    

ADV SKOSANA SC :    Wel l ,  Madam, I  am not  sure i f  there is  20 

anyth ing that  can be done on the s ide of  the Department .   But  

what  I  can say is  that  th is  quest ion of  the possib le conf l ic t  o f  

in terest  wi th  Advocate  Hul ley  and her  jun ior ,  on ly arose now.   

We must  remember that  when the inst ruct ion or  the –  ja ,  when 

she was d isa l lowed to appoint  a  new coun sel  to  advise her  
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and when the NPA legal  team was pointed as the ones who 

should g ive the advice,  that  i ssue had not  a r isen.  

 Actual ly ,  we have a le t ter  f rom NPA legal  team that  

says can the  Panel  grant  them an opportuni ty  or  permission  

to consul t  wi th  her  whi le  she is  under cross-examinat ion .   

Now,  th is  has ar isen  af te rwards,  and I  a lso see i t  that  i t  is  

correct  that  there  is  actual ly  a conf l ic t  o f  in te rest .   I  am not  

sure whether  the  Min ister  or  the Department  in  the appeal  

that  has been considered ,  the quest ion of  conf l i c t  o f  in te rest .   

Those are the issues that  wi l l  s t i l l  have to be resolved before 10 

we can determine f ina l l y  the issue of  her  obta in ing legal  

concern.    

ADV NGCUKAITOBI SC :    Sorry,  Madam Chair ,  i f  I  could 

apologise,  Madam Rama gaga,  but  Mr Hul ley  has a real  

problem because he is  not  a l lowed to make submissions,  but  

he appealed to a l l  o f  us not  to  ra ise th is  issue because he 

has not  yet  canvassed i t .   So,  I  jus t  thought  le t  me put  that  

on record.   I  apologise.    

CHAIRPERSON :    And,  Advocate Skosana,  you aware of  that?    

ADV SKOSANA SC :    That?  20 

CHAIRPERSON :    You are aware of  the fact  that  th is  mat ter  

that  you are ra is ing regard ing Advocate  Hul ley  was not  

supposed to be brought  here.    

ADV SKOSANA SC :    Wel l ,  I  th ink the  Panel  a l ready a l luded 

to i t  and asked me quest ions about  i t .   So,  I  am not  sure i f  
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you say I  d id  not  real ly  br ing i t  here.    

CHAIRPERSON :    Which quest ions?   

ADV SKOSANA SC :    The quest ion that  Madam Chai r  is  

ra is ing about  the conf l i c t  o f  in te res t .    

CHAIRPERSON :    Did I  ment ion any conf l i c t  o f  in terest ,  me?  

You are  the one who has just  answered to Madam Ramagaga 

as you were answer ing the quest ion that  because of  the 

conf l i c t  o f  in terest  wi th  Advocate  Hul ley ,  and th is  is  the 

reason why Advocate Ngcukai tobi  i s  in ter ject ing.   And as we 

came here,  Advocate  Hul ley  made i t  c lear  that  a l l  the mat ters  10 

that  were ra ised in  chambers as regards h is posi t ion  and h is 

jun iors should not  be d iscussed here ,  and now you are ra is ing 

them.  Am I  r ight?    

ADV SKOSANA SC :    Wel l ,  f i rs t  o f  a l l ,  I  spoke about  potent ia l  

conf l i c t  o f  in teres t ,  possib le conf l i c t  o f  in terest .   But  in  any 

event ,  I  understood that  quest ion to a l ready have been ra ised 

by the Panel .   Because in  the middle of  my address,  that  

issue that  Advocate  Hul ley  is  actua l ly  represent ing only the  

NPA and not  Advocate Batohi  in  person,  a l though she is  s t i l l  

an NDPP, that  quest ion a l ready arose and I  addressed i t  in  20 

the way that  I  cou ld.  

 As to whether  now that  has not  been formal ly  ra ised,  

that  is  another  issue  and I  understand that  Advocate  Hul ley  

might  be g iven the opportuni ty  to  expla in that ,  but  I  ra ised i t  

in  the context  of  the  Panel  having a l luded to that .  
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ADV BALOYI -MERE SC :    I f  I  may just  jump in,  Chai r?  I  am 

sorry to  do th is ,  but  Advocate  Skosana,  i f  I  may remind you,  

and I  hope that  the record wi l l  be  able to  bear me out ,  the  

Chai r  re fer red to  Advocate  Hul ley  and Advocate  Leketo as  

the representat ives of  the  NPA.   And she said,  a l though I  am 

not  quot ing her  verbat im,  but  she said,  which in  essence 

inc ludes Advocate  Batohi  because she represents the NPA.   

And I  th ink that  i s  as far  as i t  was taken.   She leads the NPA.   

That  is  as far  as i t  was taken.   I t  was never taken beyond that  

because we understood that  Advocate  Hul ley  has not  br ie fed  10 

Advocate  Batohi .  

 And a lso on a quest ion that  was posed to you,  which  

you answered posi t ive ly,  that  the correspondence and the 

response f rom the Chauke team was never brought  to  

Advocate  Batohi 's  at tent ion,  whether  fo rmal ly  o r  in formal ly .   

Meaning,  as we speak now,  Advocate  Batohi  might  be in  the 

dark and she might  need to be br ie fed before cer ta in  issues 

are d iscussed in  publ ic .    

 And that  was my understanding,  that  we as a  Pane l  

d id not  ra ise any issue that  was not  supposed to,  o r  that  was 20 

not  r ipe to be to be d iscussed here today before there has 

been a consul tat ion or  there has been a br ie f ing between 

Advocate  Hul ley ,  Advocate  Leketo  and the NPA and Advocate  

Batohi .   Thank you.    

MS RAMAGAGA :    I  had asked was a very s imple quest ion ,  



26 JANUARY 2026 –  DAY 18  

Page 35  o f  153  

and that  quest ion was whether  seeing that  the Sol ic i tor  

General  has not  approved the  app l icat ion  as in formed,  the  

Min ister  has not  upheld the appea l .   Is  there anyth ing e lse  

that  can be done?  That  was the quest ion now that  brought  

th is  whole lo t  o f  th ings.   I t  is  a  very s imple quest ion as to  

whether  in  l ight  of  the processes.    

 And I  ask you th is  quest ion because you are act ing  

on inst ruct ions by  the State At torney  and the State At torney  

is  the one that  has thei r  own processes in  terms of  a f ford ing 

or  funding legal  representat ions of  people.   So your  answer 10 

in  a nutshel l  is  what  to  the quest ion,  whether  beyond the 

appeal  there is  anyth ing e lse that  can st i l l  be done by the 

Department  of  Just ice.   You remember that  quest ion?   

ADV SKOSANA SC :    Ja.  

MS RAMAGAGA :    Yes.  

ADV SKOSANA SC :    The pre lude to my answer was that  no,  

I  do not  know.   I  do not  know what  e lse the department  can 

do.   Then I  added the remark af ter  that .  

MS RAMAGAGA :    A l l  r ight ,  thank you.   Do you agree that  

Advocate  Batohi  is  not  ba rred f rom obta in ing  legal  20 

representat ion through her  own funding out  of  pocket?  Is  she 

barred f rom doing that?   

ADV SKOSANA SC :    As fa r  as I  am aware,  no.   Yes.    

CHAIRPERSON :    Can she a lso  seek Legal  A id  i f  she 

qual i f ies?   
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ADV SKOSANA SC :    Wel l ,  Madam Chai r ,  yes.   I f  she 

qual i f ies,  yes.   I  am not  sure about  the  ru les around the Legal  

A id .   My l i t t le  knowledge would say that  she would not  qual i fy ,  

but  that  is  under correct ion.    

CHAIRPERSON :    So I  am asking that  she has been refused 

legal  representat ion by Government .   I  am to ld  or  I  read 

because of  f inanc ia l  const ra ints and i f  she wishes to  pursue 

her  posi t ion,  bear ing in  mind that  she is  a wi tness,  just  a  

wi tness.   Wi l l  she be ent i t led to approach Legal  A id  i f  she 

does not  have her  personal  funding?  I f  she qual i f ies,  o f  10 

course,  I  mean,  she wi l l  have to ascer ta in that  herse l f .   I  am 

asking you as counsel .  

ADV SKOSANA SC :    Certa in ly ,  Madam Chair ,  i f  she 

qual i f ies,  she may obta in Legal  A id  funding.    

MS RAMAGAGA :    I  am done.   Thank you.   Thank you,  Chai r .    

CHAIRPERSON :    I t  is  a  procedure .   Given the posi t ion that  

you have taken as evidence leaders against  the backdrop of  

the request  being refused,  not  once or  twice  by the  

Government ,  i f  I  may put  i t  that  way,  and the fact  that  you 

say as we speak,  you are not  in  a posi t ion to proceed wi thout  20 

her  being af forded legal  representat ion ,  what  is  i t  that  you 

th ink we can do as the  Panel?   

ADV SKOSANA SC :    Wel l ,  Madam Chair ,  I  be l ieve and i t  is  

subject  to  what  Madam Chair  has a l ready said,  that  there  

should be a proper appl icat ion ,  that  that  opportuni ty  should  
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be granted to Advocate  Batohi  to  secure that  legal  counsel .   

Of  course,  i t  wi l l  be wi th in conf ines of  t ime.   That  would 

requi re,  o f  course,  f rom us,  as evidence leaders,  and that  one 

we have not  d iscussed wi th evidence leader,  whether  that  

would requi re us to br ing a fo rmal  appl icat ion  for  an 

adjournment  fo r  that  per iod,  whether  i t  be a day or  two,  so  

that  that  can be done.   But  that  appl icat ion has not  been 

brought ,  we are merely present ing our  posi t ion.    

CHAIRPERSON :    Yes,  that  is  why I  am asking you,  apart  

f rom what  I  sa id,  based on the submissions that  you have 10 

made now,  I  am asking you,  s i t t ing where you are,  what  do  

you th ink is  the solut ion to th is  conundrum wi thout  means 

d ictat ing or  d i rect ing?  We have not  issued any d i rect ion.   I  

am just  asking you quest ions that  in  the absence of  any facts,  

that  te l l s  us the basis on which the request  has been made 

to the Sol ic i to r  General  and to the  Min ister .   What  do you 

th ink we can do as a  Panel ,  g iven that  scenar io,  wi thout  me 

saying to you we th ink that  there must  be an appl icat ion ?  As 

evidence leaders who have made submissions in  that  regard ,  

what  do you th ink  is  the solut ion?   20 

ADV SKOSANA SC :    Wel l ,  a t  th is  point  in  t ime,  and having  

heard the v iew of  the  Panel  on th is ,  I  th ink we  would need to 

ask fo r  an adjournment  for  us as evidence leaders to  take the  

posi t ion whether  we want  to  br ing such an appl icat ion or  not .   

I  have a l ready ind icated what  we,  in  our  d iscussion,  thought  
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should happen.   And i t  may be that  the  Panel  does not  agree 

wi th our  th ink ing and our  submissions,  but  we have ind icated 

what  our  posi t ion  is .   And we would then,  now having h eard  

what  Madam Chai r  is  saying,  I  have to take a posi t ion what  

should happen,  whether  I  want  to  br ing an appl icat ion for  

such adjournment  for  the considerat ion of  th is  quest ion of  

Advocate Batohi  to  obta in legal  counsel .  

CHAIRPERSON :    You know,  Counsel ,  I  do not  want  to  

bel ieve at  the point ,  but  I  would l ike us to understand each 

other  or  one another .   So,  you made the submissions on the  10 

basis that  you wi l l  not  be in  a posi t ion to proceed pending or  

subject  to  Advocate  Batohi ’s  request  being granted or  

something to that  ef fect .   That  is  the  cur rent  posi t ion that  you 

take as evidence leaders.  

 And I  ask the quest ion,  even yoursel f ,  you do not  

know what  i s  i t  that  she bases that  request  on,  you said so  

ear l ie r .   Because i f  somebody says as wi tness I  am no longer  

proceeding because I  seek legal  representat ion  but  she does 

not  real l y  te l l  us or  take us in to her  conf idence to say what  is  

i t  that  she th inks  wi l l  guarantee or  warrant  such a request  20 

being conceded favourably .   

 In  other  words,  how do we make a  determinat ion i f  

we were to make a determinat ion on such a request  wi thout  

being taken in to her  conf idence?  You yoursel f  do not  know.   

I  am sure the Min ister  does not  know ei ther .   The request  has 



26 JANUARY 2026 –  DAY 18  

Page 39  o f  153  

now been refused,  but  those who provide money,  and we are 

now to ld that  something has to be done for  her .   But  then the 

quest ion is ,  what  is  i t  that  war rants that  request  being 

granted wi thout  any evidence,  any in format ion that  may 

persuade us to say,  Min i ster ,  reconsider  your  posi t ion?  I  do 

not  even know whether  we are ent i t led to do that .  

 But  the quest ion then remains,  in  the event  such a  

request  is  considered,  as you say,  you want  to  make an 

appl icat ion or  you are going to concede to make an 

appl icat ion,  we should now grant  you a postponement .   There  10 

is  just  another  delay  on a mat ter  tha t  re lays to a wi tness who 

seeks to,  I  suppose,  to  protect  her  in te rests ,  but  you do not  

know precise ly what  i s  i t  that  she th inks she has been 

pre judiced on.   I t  makes i t  so d i f f icu l t  for  us.   And then the  

quest ion then ar ises,  and I  thought  a sad ear l ie r ,  do d iscuss 

i t  wi th  your  co l leagues about  your  posi t ion,  because your ro le  

is  to  assist  us and not  make our  task d i f f icu l t .  

 As i t  i s  r ight  now,  we cannot  p roceed wi th th is  

enqui ry because o f  the posi t ion that  you are tak ing.   I  thought  

that  you wi l l  say,  i f  Advocate  Batoh i  ver i l y  bel ieves that  she 20 

is  being d isadvantaged by the re fusal  to  grant  her  legal  

representat ion,  we,  yoursel f  as ev idence leaders,  to  br ing  

th is  mat ter  to  f ina l i ty ,  we wi l l ,  in  the  meant ime,  b r ing another  

wi tness to make some progress.    

 But  now you ask us to pause again .   We paused for  
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more than a month ,  a  delay fo r  th is  enqui ry to  be f ina l i sed.   

Now you are asking for  another  two days to go and consider  

whether  you want  to  make an appl icat ion.   I  f ind  i t  very  

d i f f icu l t  to  understand as evidence leaders because you have 

g iven us a l i s t  o f  wi tnesses.    

 Perhaps you shou ld consider ,  and I  am just  th ink ing  

a loud.   I  am not  te l l ing you how you should run the mat ter .   

Perhaps you shou ld consider ,  in  the meant ime,  for  p rogress 

to ca l l  the next  wi tness whi ls t  Advocate  Batohi  i s  consider ing  

her  posi t ion ,  whether  she can expand her  f inances or  10 

approach Legal  A id  because Government  has refused her  

legal  representat ion personal ly .    

 I f  you were to make an appl ica t ion and seek a  

speci f ic  re l ie f ,  what  re l ie f ,  i f  I  may ask you,  what  k ind of  a  

re l ie f  are you go ing to ask?  That  we te l l  the  Min ister  to  

provide money for  her  for  legal  representat ion ?  What  k ind of  

re l ie f  are you going to seek?  Advocate Skosana,  I  do not  

know what  the r ight  answer is ,  but  probably you may assist  

us.   I f  you cannot ,  you wi l l  confer  wi th  your team so that  you 

t ry  to  engage wi th one another  to  f ind a so lut ion  to th is  20 

d i f f icu l t  s i tuat ion that  has been presented to us.    

ADV SKOSANA SC :    Thank you,  Madam Chair .   I  appreciate 

that  and the d i f f icu l t ies.   In  the midst  of  that ,  I  want  to  a lso  

ment ion that  par t  o f  the d i f f icu l ty  i s  our  inabi l i t y  to  consul t  

wi th  her .   We do not  have deta i l s  of  her  basis for  seeking  
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legal  counsel  because we may,  as  much as the NPA legal  

team was not  able to  consul t  wi th  her ,  then fo r  a st ronger 

reason,  the evidence leaders are not  able  to  consul t  wi th  her  

whi le  she is  under  cross-examinat ion.  

 So we were not  able to  get  to  the depth of  her  

th ink ing and why she fe l t  that  way and decided to seek legal  

counsel .   And of  course,  that  legal  counsel  would inc lude the 

quest ion whether  she needs more  t ime.   I  th ink that  that  

counsel ,  we may not  pre judice  that  counsel  by now get t ing  

in to the issues of  whether  or  not  she should cont inue .   As  10 

evidence leaders ,  I  th ink we may not  get  in to that  quest ion.    

 Ours was to lead evidence of  the w i tness and to t ry  

and ensure that  that  ev idence is  led in  a proper way and to  

some extent  that  a lso her  r ight  as a  wi tness now,  not  as NPA 

or  NDPP,  but  as a  wi tness are protected.   Thank you.  

CHAIRPERSON :    In  the le t ter  that  she wrote  to  the 

Secretary,  Sol ic i tor  General ,  I  beg your pardon,  to  the 

Sol ic i tor  General  and to the Min ister ,  d id  she d isc lose a l l  

these th ings that  you say you are not  aware of?  Even i f  she 

does not  consul t  wi th  you,  d id she have an opportuni ty  to  20 

present  to  the So l ic i tor  General  and to the Min ister ,  what  is  

i t  that  she th inks ent i t les her  to  a separate legal  

representat ive?   

 Because at  least  even i f  you do not  consul t  wi th  her ,  

in  the le t te r  to  the Min ister  she could d ivu lge  a l l  th is  
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in format ion which  could be assist ing us because we have the  

correspondence.   That  i s  an oppor tuni ty  that  she has i f  she 

were to wr i te  in  deta i l s  to  them to reconsider  the i r  posi t ion as 

the Min ist ry ,  i f  she presents a l l  the  in format ion to them.  On 

top o f  anyth ing in  the le t ter  that  was d isc losed to the Min ister ,  

that  g ives the substance of  the request .  

ADV SKOSANA SC :    Madam Chai r ,  that  in format ion was not  

devised to us.   We were not  f u rn ished wi th a copy of  the 

le t ter .    

CHAIRPERSON :    You are ,  however ,  aware  of  th is  10 

correspondence that  we a l l  have that  has been exchanged,  

even by Mr Nthat i  Sebelemetsa .  

ADV SKOSANA SC :    Wel l ,  Madam Chai r ,  we are aware that  

she sought  the funding of  her  counsel  f rom the Sol ic i tor  

General ,  which was refused,  and she was d i rected to use the  

serv ices of  the NPA legal  team.  She then appealed to the  

Min ister ,  which appealed was then d ismissed.   That  is  a l l  we 

are aware of .   We do not  have the deta i l s  o r  the  

documentat ion i tse l f  o f  that  appl ica t ion.    

CHAIRPERSON :    Noth ing debuts  you f rom communicat ing 20 

wi th Mr Sebelemetsa  wi th regard to that  correspondence or  

a l l  the facts that  were presented to  h im and subsequent ly  to  

the Min ister  as to  whether  she expla ined the reason why she 

th inks that  she is  ent i t led to a personal  legal  representat ion  

as a wi tness.    
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ADV SKOSANA SC :    Wel l ,  Madam Chai r ,  we wi l l  enqui re  

f rom Mr Sebelemetsa .   As fa r  as we are aware,  Mr  

Sebelemetsa  a lways copies us i f  she receives 

correspondence,  whether  f rom Advocate  Batohi ,  f rom 

Advocate  Chauke 's team, she communicates,  she g ives us  

copies.   In  th is  case,  or  in  re lat ion to that ,  we d id not  see any 

correspondence,  but  I  wi l l  enqui re f rom him whether  he had 

any access to such cor respondence.    

CHAIRPERSON :    Wel l ,  he is  an inst ruct ing at torney here,  

the Sol ic i to r  General ,  and he must  have based h is decis ion  10 

or  the State At to rney 's decis ion on the basis of  something.   

The Min ister  too must  have based her  decis ion on something,  

and i t  is  therefore that  I  am asking you to confer  w i th  h im.   

He is  your  inst ruct ing at to rney.   Then you can get  a l l  that  

in format ion f rom him,  and i f  such in format ion was presented,  

which we are not  aware of ,  because we do not  have any facts.   

I t  may wel l  be that  Advocate  Batohi  presented someth ing that  

has not  been brought  to  our  posi t ion ,  that  i f  you were to apply,  

you may inc lude in  t hat  appl icat ion.  

 But  I  am not  very sure whether  the re l ie f  that  you wi l l  20 

seek wi l l  be such that  may ent i t le  us to  d i rect  the Min ister  to  

af ford her  legal  representat ion.   That  is  why I  was asking you,  

i f  you were to app ly,  and I  am just  asking you to assist  us,  i f  

you were to apply,  what  k ind of  a  re l ie f  are you going to seek,  

g iven th is  background?   
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ADV SKOSANA SC :    Wel l ,  Madam Chair ,  I  th ink  I  have 

a l ready t r ied to answer that  quest ion.   We have not  yet  

brought  the appl icat ion,  of  course,  and we wi l l  consider  what  

Madam Chai r  i s  saying.   But  I  th ink  par t  o f  the  problem is  that  

we a lso do not  have facts precise ly for  the reason tha t  we are  

unable to  consul t  d i rect ly  wi th  Advocate  Batohi .   But  we wi l l  

consider  a l l  that  has t ranspi red now and a lso consider  –  we 

have not  even,  I  have not  d iscussed wi th my team whether  

we wi l l  br ing that  appl icat ion as evidence leaders ,  bu t  we are  

going to consider  that  now.  10 

CHAIRPERSON :    Yes.  

ADV SKOSANA SC :    Yes.  

CHAIRPERSON :    Advocate Ngcukai tobi ,  I  suppose i t  is  the 

r ight  t ime to pause to enable you to  consider  your  posi t ion as  

regards to the mat ters that  we have been engaging wi th 

Advocate Skosana  on.   And when you resume,  you wi l l  then 

present  your  pos i t ion,  cover ing a l l  the facts that  we have 

been ra is ing wi th h im because we do not  know what  the r ight  

answer is .   We are a l l  taken aback.   We do not  have answers 

and we do not  know what  k ind of  ru l ing or  d i rect ion we can 20 

g ive in  the c i rcumstances ,  and we wi l l  take the mat ter  f rom 

there.  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .    

CHAIRPERSON :    I  beg your pardon.   This wi l l  a lso enable  

a l l  o f  you,  i f  need be,  to  confer  wi th  Advocate  Hul ley ,  who is  
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represent ing the  NPA.   These are not  s imple mat ters to  

s imply d iscuss,  l ike we are just  having a d iscussion  on the  

mat ter  where there is  no appl icat ion ,  And that  i s  why I  am 

asking counsel .    

 Given a l l  the c i rcumstances,  even i f  you were to go  

the route of  a  substant ive appl icat ion,  what  k ind of  a  re l ie f  

would you people ask us to consider?  And secondly,  whether  

there is  suf f i c ient  ev ident ia l  mater ia l  presented e i ther  before  

the Sol ic i to r  General  o r  the Min ister ,  that  we ought  to  

consider ,  even aside of  a  substant ive appl icat ion.   I  know that  10 

you may not  have such in format ion,  but  i f  there is  anyth ing 

that  can be brought  to  our  at tent ion,  probably favourable to  

Advocate  Batohi ,  i t  should be brought  to  our  at tent ion.   

[ Ind ist inct ]… is here .   He s igned one of  the le t te rs,  and he is  

in  h is  bet ter  p lace to guide the evidence - leading team.   

 To that  end,  I  th ink the r ight  th ing is  to  take to pause 

for  30 minutes.   I f  you are st i l l  d iscussing wi th in 30 minutes,  

do send a message,  then we can grant  you more t ime to  

confer  wi th  one another .   Remember,  we ment ioned at  

chambers,  the leg is la t i ve imperat ives to have th is  enqui ry  20 

f in ished as soon as possib le.   We do not  have t ime on our  

s ide.   12 months is  going to expi re very soon.   And we cannot  

be seen to be arguing about  these in ter locutory issues when 

we are supposed to get  to  the hear t  o f  the mat ter ,  because 

we are a l l  here to  invest igate and br ing a l l  the facts.    
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 I t  is  not  about  Advocate  Batohi  being –  she is  not  an  

accused or  i t  is  not  in  a posi t ion of  Advocate  Chauke.   She is  

just  a  wi tness.   And i f  she th inks that  she has been 

pre judiced,  she knows what  avenues are open to her ,  but  le t  

us proceed.   As you go out  to  d iscuss,  bear ing in  m ind th is  

leg is la t ive impera t ive,  we cannot  waste more t ime.   In  fact ,  

we commit ted to  the  Min ister  that  we may have to s i t  

Saturdays,  g iven the l is t  o f  wi tnesses that  you people have 

g iven us.    

 But  i f  you are seen to be delaying the mat ter  10 

anywhere,  i t  i s  going to  be very d i f f icu l t  fo r  us because you 

have to prepare a report  a t  the end of  the enqui ry  and you 

may not  have suf f ic ient  t ime to do so.   So I  am ment ioning i t  

to  a l l  o f  you,  not  necessar i ly  to  you,  Advocate  Ngcukai tobi ,  

that  le t  us work towards f ina l i t y  to  enable us to d ischarge our  

task.   We wi l l  ad journ unt i l  –  I  beg your pardon.   Yes,  s i r?  

ADV MOHLAMONYANE SC :    No,  Madam Chair ,  I  just  wanted 

to ask how long,  but  I  th ink you have answered that .    

CHAIRPERSON :    Take 30 minutes.   We could use that  to  

have tea i f  we have been suppl ied wi th tea.   I t  appears that  20 

the Min ist ry  does not  have money anymore to g ive us  lunch,  

but  we are to ld that  we wi l l  be served wi th tea.   Everybody 

here,  the media,  we are to ld that  w i l l  on ly be g iven tea,  a l l  o f  

us.   But  le t  us see what  we would have been of fe red.   We 

should be thankfu l  for  what  they are g iv ing us.   You a l l  know 
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that  f inances are t ied everywhere.   Let  us go and have tea.  

We can reconvene at  12:10.   I f  you st i l l  need more t ime,  send 

our  researchers and te l l  us how much more t ime you wi l l  

need,  then we wi l l  reconvene.   Yes,  thank you.   We wi l l  

ad journ for  30 minutes.  

ENQUIRY ADJOURNS 

-  -  -  -  -  -  -  -  -  -  -  -  -  

ENQUIRY RESUMES 

CHAIRPERSON :    Good af ternoon,  everyone.   Advocate  

Ngcukai tobi .  10 

MR NGCUKAITOBI SC :    Thank you,  Madam Chai r .   We are 

gratefu l  for  the  indulgence.   We d iscussed the mat ter  

in ternal ly  as wel l  as in  co l laborat ion wi th the evidence 

leaders.   Perhaps the best  way is  to  a l low the evidence leader 

to  expla in the pos i t ion they are f ina l ly  set t l ed on.   Thank you,  

Madam Chair .  

CHAIRPERSON :    Thank you,  Counsel .   Advocate Skosana.  

ADV SKOSANA SC :    Thank you,  Madam Chai r .   We,  as  

evidence leaders,  have considered th is  mat ter  and decided,  

in  v iew of  the del iberat ions that  have occurred today,  to  br ing  20 

an appl icat ion.   And the appl icat ion would be for  the  

adjournment  of  these proceedings unt i l ,  f rom what  we have 

d iscussed so far ,  unt i l  Monday,  the coming Monday.   And,  of  

course,  that  appl icat ion wi l l  conta in  the basis and the reasons 

why we are br ing ing that  appl icat ion.   The t imeframes and the  
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t imetable for  exchange of  papers between the par t ies may be 

d iscussed,  but  we do need to br ing that  appl icat ion.    

 I  may ind icate at  th is  stage that ,  broadly,  the  

appl icat ion wi l l  be  on the basis of  addressing the issue of  the 

potent ia l  in terest ,  and I  emphasise the potent ia l  in terest ,  

conf l i c t  o f  in terest ,  sor ry,  conf l ic t  o f  in terest  and in  regard to  

Advocate Hul ley and the NPA team,  legal  team.  And number 

two,  the reasons wi l l  be re lat ing to  the l is t  o f  wi tnesses that  

the evidence leaders has provided and the chal lenges that  

they have exper ienced in  that  regard.   So they would,  in  10 

broad,  there wi l l  be those two reasons in  the appl ica t ion.  

 There may be more,  but  those two wi l l  be there.   I  

just  wanted to g ive the Panel  an ind icat ion,  in  broad terms,  

what  that  appl icat ion wi l l  be  about .   Yes,  Madam Chair ,  I  th ink  

I  can stop at  that  point  for  now.  

CHAIRPERSON :    Yes,  thank you,  Counsel .   The f i rs t  aspect  

of  that  appl icat ion re lates to the potent ia l  conf l ic t  o f  in terest  

in  re lat ion to Advocate Hul ley,  you said?  

ADV SKOSANA SC :    Yes.  

CHAIRPERSON :    And the appl icat ion wi l l  be brought  by who?  20 

ADV SKOSANA SC :    By the evidence leaders,  Madam Chair .  

CHAIRPERSON :    The second aspect  re lates to?  You said  

the second aspect  re lates to the wi tnesses?  

ADV SKOSANA SC :    Relates to the wi tnesses,  the l is t  o f  

wi tnesses that  was provided and the chal lenges that  have 
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been exper ienced so fa r  by the evidence leaders.  

CHAIRPERSON :    A l l  the wi tnesses that  you have provided 

us wi th,  you have chal lenges in  re la t ion to a l l  o f  them or  some 

of  them? 

ADV SKOSANA SC :    Wel l ,  some of  them, Madam Chair ,  yes.   

And we must  ind icate,  in  par t i cu lar ,  in  re lat ion to th is  aspect  

re lat ing to the Cato Manor Uni t  and Major  General  Booysen 

and the l ike.   That  is  a l l  those wi tnesses so fa r .  

CHAIRPERSON :    You can speak to  the mic.  

ADV SKOSANA SC :    Oh,  sorry.   There is  one aspect  of  th is  10 

case re lat ing to the Cato Manor uni t  as wel l  as Major  General  

Booysen.   Wi tnesses wi l l  be test i f y ing in  re lat ion to that  in  

par t icu lar ,  that  aspect .   We have exper ienced d i f f icu l t ies  and 

wi l l  expla in in  the  af f idavi t  that  we in tend to f i le  the k ind of  

d i f f icu l t ies and why we th ink i t  i s  necessary to  complete that  

par t  o f  the case before going to the second aspect ,  which 

re lates to the Mdlu l i  case.  

ADV BALOYI -MERE SC :    Just  to  c lar i f y  so that  I  understand,  

you said you have considered and decided to br ing an 

appl icat ion for  these proceedings to be paused unt i l  Monday 20 

next  week.  

ADV SKOSANA SC :    Yes.  

ADV BALOYI -MERE SC :    So shou ld I  understand that  what  

you are saying is  we stop unt i l  next  Monday?  Or you are  

br ing ing an appl icat ion?  When wi l l  you br ing the appl icat ion?  
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I t  is  a  b i t  confusing for  me.  

ADV SKOSANA SC :    Yes,  thank you.   I  th ink you are  correct  

that  I  d id  not  ind icate exact ly .   I  sa id the t imeframes,  of  

course,  may be decided,  of  course,  wi th  the guidel ine of  th is  

Panel .   And the t imetable fo r  the exchange of  papers in  that  

appl icat ion and the hear ing of  that  appl ica t ion fo r  

postponement ,  because we would l i ke to  br ing i t  formal ly  on 

paper.  

ADV BALOYI -MERE SC :    So meaning that  whi le  the  

exchange of  papers is  happening,  the enqui ry wou ld have 10 

paused accord ing  to your suggest ion?  

ADV SKOSANA SC :    Indeed so.  

CHAIRPERSON :    And of  the wi tnesses that  you have l is ted  

in  re lat ion to the  Cato Manor case who are not  g iv ing you 

chal lenges,  a re you not  in  a posi t ion to at  least  consider  

ca l l ing any of  those wi tnesses whose posi t ion  is  not  

chal lenging fo r  you,  so that  we can make  some progress?  

ADV SKOSANA SC :    As I  am aware,  as far  as I  am aware,  

and upon d iscussion wi th our  team, we th ink we have a  

d i f f icu l t y  wi th  a l l  the wi tnesses re la t ing to that  aspect .   That  20 

is  now the Cato Manor and Major  General  Booysen.   Perhaps 

when I  sa id some,  Madam Chai r ,  I  was d iv id ing between one 

aspect  and the other .  

CHAIRPERSON :    The Mdlu l i  mat te r?  

ADV SKOSANA SC :    The Mdlu l i  mat ter ,  yes.  
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CHAIRPERSON :    As regards the Cato Manor mat ter ,  a l l  the  

wi tnesses l is ted by yoursel f  as evidence leaders,  are  g iv ing  

you some chal lenges.   I  am not  sure what  those chal lenges 

are,  but  you seem to be encounter ing chal lenges wi th them.  

ADV SKOSANA SC :    Yes,  Madam Chair .   I  do not  want  to  

f ind mysel f  perhaps,  you know,  making a cont radictory 

statement  at  th is  point .   We wi l l  do  our  best  to  g ive as much 

deta i l  as possib le  in  the appl icat ion ,  which wi l l  be brought ,  I  

be l ieve there wi l l  be af f idavi ts  in  that  regard,  and expla in  

exact ly  what  is  happening,  what  k ind of  chal lenges we have 10 

exper ienced as evidence leaders.  

CHAIRPERSON :    Yes,  I  understand.   The reason why I  

engage wi th you,  i s  to  ascer ta in a possib i l i ty  of  us proceeding 

at  least  wi th  any of  the wi tnesses who may not  be g iv ing you 

chal lenges as far  as the Cato Manor is  concerned,  so  that  at  

least  we can t ick o f f  those w i tnesses,  because we have a long 

l is t .   And I  am not  sure how we are going to proceed when we 

have expanded c loser  to  more than a month on one wi tness,  

and we are not  even done wi th that  wi tness.  

 So assuming that  you understand our  predicament  as  20 

a panel ,  and you as evidence leaders,  because your ro le i s  

very c r i t ica l  for  our  funct ion ing,  i f  we have any other  wi tness,  

some of  them you have consul ted  wi th.   I  remember at  one 

stage,  Advocate Mtsweni  was excused upon h is request  to  go 

and consul t  wi th  some wi tnesses,  yoursel f  too,  Counsel .   And 
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i f  any of  those wi tnesses are ready,  that  i s  why I  am asking  

you quest ions.  

 I f  any of  those wi tnesses are ready,  and we can  

probably deal  wi th  the i r  ev idence to make some progress,  

should you not  consider ,  un less,  of  course,  as you say,  

seemingly,  a l l  those l is ted wi tnesses are present ing  

chal lenges to you?  I f  that  i s  the case,  then maybe we should  

leave i t  there.   And you wi l l  expla in to  us in  your  appl icat ion 

what  the chal lenges are and why we cannot  proceed.  

ADV SKOSANA SC :    Yes,  Madam Chai r ,  f rom our d iscussion  10 

as  evidence leaders,  we have a chal lenge wi th  a l l  the  

wi tnesses,  and i t  is  d i f fe rent  k ind of  chal lenges.   But  we were 

able to  conclude that ,  a t  th is  stage,  we are not  in  a posi t ion  

to ca l l  any of  those wi tnesses.   We appreciate the 

predicament  and the t ime  const ra ints.  

CHAIRPERSON :    I  beg your pardon.   I f  we are minded to  

consider  th is  appl icat ion,  or  your  request  now,  favourably,  to  

postpone,  have you considered the t imeframes wi th in which  

cer ta in steps wi l l  be taken by yoursel f  and the other  team, 

and then yoursel f  in  reply,  i f  need be,  and the f i l ing of  wr i t ten  20 

submissions?  

ADV SKOSANA SC :    Wel l ,  Madam Chair ,  we have not  

considered i t  wi th  the Advocate Chauke 's team.  However,  as  

evidence leaders,  we d id contemplate that  we should have 

the appl icat ion heard by th is  Panel  by la test  Thursday or  
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la test  Fr iday th is  week,  af ter  the papers have been f i led,  

inc luding the submissions,  i f  any,  legal  submissions.  

CHAIRPERSON :    No,  I  am ta lk ing  about  t imeframes.   Wi th 

t ime per iod wi th in which appl icat ion should be launched,  i f  

you were to g ive  d i rect ions,  ord inar i l y ,  the par t ies  should  

have agreed to  that ,  and present  to  us  a  consent  document  

saying,  you wi l l  launch your appl icat ion on tomorrow 

af ternoon,  for  a rgument 's  sake.   They wi l l  f i l e  the i r  answer ing 

af f idavi t  by Wednesday af ternoon.   You wi l l  consider  your  

reply,  i f  any,  by Thursday.   Wr i t ten submissions may be f i led 10 

s imul taneously by the par t ies,  something to that  e f fect ,  to  

r ipen the mat ter .   That  is  what  I  am asking.  

ADV SKOSANA SC :    Wel l ,  Madam Chai r ,  we are prepared to  

do that .   That  has not  been done fo rmal ly .   I  th ink there were  

in formal  d iscussions,  and I  may be cor rected by Advocate  

Ngcukai tobi .  there were some informal  d iscussions around 

that ,  around the t imetable,  when pape rs can be f i led.   But  we 

d id not ,  you know,  reduce that  to  wr i t ing.   We,  in  any event ,  

a lso wanted to hear what  the Panel 's  v iew is  on that ,  and 

perhaps to get  gu idance.   Because whatever documents we 20 

wi l l  d raf t ,  we wi l l  have to receive the approval  o f  the Panel .  

CHAIRPERSON :    Thank you,  Counsel .   The Cato  Manor  

wi tnesses who seem to be g iv ing you chal lenges,  i f  we were 

to say,  le t  us leap to the next  i ssue,  in  re lat ion to which the  

wi tnesses are not  g iv ing you problems,  can we not  do that?   
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Is  i t  possib le?  The Mdlu l i  moni tor?  

ADV SKOSANA SC :    I  wi l l  answer i t  f rom,  . . . [ in tervenes]  

CHAIRPERSON :    I  th ink you can confer  wi th  your co l leagues.   

I  do not  want  to  take you by surpr ise.   You can confer  wi th  

your co l leagues,  i f  you wish.   

ADV SKOSANA SC :    Yes.  

CHAIRPERSON :    Yes.  

ADV SKOSANA SC :    What  I  wanted to ind icate,  Madam 

Chai r ,  is  that  a lso  some of  the deve lopments wi th regard,  or  

the chal lenges that  we have exper ienced,  are th ings that  10 

have ar isen of  la te,  as la te as last  week Fr iday,  and so on.   

And the Panel  wi l l  see that  on our  af f idavi ts .   But  

nonetheless,  I  can confer  fur ther  on the quest ion that  is  now 

on the table,  what  I  have been asked.  

CHAIRPERSON :    No,  no,  no,  no,  you ind icated ear l ier  that ,  

as fa r  as the wi tnesses are concerned,  the chal lenges you 

have encountered are in  re lat ion to  the Cato Manor mat ter .   

That  begs the quest ion,  as regards the Mdlu l i  mat te r .   I f  the  

Mdlu l i  mat te r  wi tnesses are avai lab le to  be cal led,  should that  

not  be considered?  20 

ADV SKOSANA SC :    I  do not  know whether  I  should star t  by  

confer ,  maybe I  should confer  wi th  my col leagues here before  

I  answer that  quest ion.  

CHAIRPERSON :    I  th ink that  is  a r ight  th ing to do.  

ADV SKOSANA SC :    Ja,  thank you.   
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CHAIRPERSON :    Counsel ,  i f  you need a b i t  o f  t ime to confer  

wi th  one another ,  we can adjourn for  a few minutes,  so that  

we can ta lk  about  th is .   I t  is  cr i t i ca l .   I t  is  c r i t ica l  in  the  sense 

that  we need to make progress here and i f  we cannot  make 

progress,  at  least  we have to understand that  i t  is  something 

beyond our  cont ro l ,  a t  least  as a Panel .   But  i f  the chal lenges 

are wi th the evidence leaders,  i t  wi l l  be understood as such.   

So that  i s  why i t  i s  important  that  you and your team should 

ser iously consider  what  is  possib le in  re lat ion to ca l l ing other  

wi tnesses to make some progress.  10 

 We cannot  be seen to be,  I  mean,  th is  mat ter  was 

postponed fo r  a month,  a lmost  a month in  December.   I  do 

not  want  to  go back there.   But  so much t ime has gone.   We 

do not  have much t ime now.   And I  rea l ly  wish that  a l l  o f  us 

must  work towards progress.   So i f  i t  is  possib le,  we should  

cont inue.   I f  i t  is  not  possib le,  as you would te l l  us,  you wi l l  

le t  us know.   That  is  why I  would l ike you to have much t ime 

to consider  a l l  possib i l i t ies so that  we can make progress.    

 Do you need t ime to confer  and d iscuss th is  mat ter  

in  re lat ion to the  Md lu l i  mat ter ,  o r  you have f ina l ised your  20 

d iscussion?  

ADV SKOSANA SC :    Sorry.   We need t ime,  Madam Chair .   

We wi l l  request  a short  ad journment  just  to  f ina l i se that  

aspect  and our  response to that .  

CHAIRPERSON :    Yes.   Before we hear Advocate  
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Ngcukai tobi ,  my s is te r  has a quest ion.  

MS RAMAGAGA :    Thank you,  Chai r .   Advocate Skosana,  the  

f i rs t  reason why you are seeking an adjournment ,  is  for  the  

Panel  to  af fo rd you the opportuni ty  to  br ing an appl icat ion to 

th is  Panel ,  which seeks to address the issue of  the  potent ia l  

conf l i c t  o f  in te res t .   Am I  correct?  

ADV SKOSANA SC :    Yes,  I  sa id so .  

ADV RAMAGAGA :    You said so,  and that  is  the case.  

ADV SKOSANA SC :    Yes.  

ADV RAMAGAGA :    Right .   Now,  whatever the grounds that  10 

you may br ing to  the at tent ion of  the Panel ,  maybe le t  me 

wi thdraw that  quest ion and ask th is  one f i rs t .   When you make 

th is  appl icat ion,  speci f ica l l y  wi th  the in tent ion to  br ing the  

issue of  conf l ic t  o f  in terest  to  the Panel ,  what  i s  the u l t imate  

goal?  Is  the  u l t imate goal  in ter tw ined wi th the quest ion of  

funding the legal  representat ives fo r  Advocate Batohi ,  or  are  

they d ivorced f rom each other?  Of  importance to  me is  to  

just  understand as to whether  th is  issue of  b r ing ing the 

appl icat ion to show us the  conf l ic t  o f  in te rest ,  is  i t  be ing  

brought  wi th  the  u l t imate v iew or  u l t imate in tent ion of  20 

addressing the issue of  funding Advocate Batohi ’s  personal  

legal  representat ion,  o r  what  is  the  posi t ion?  

ADV SKOSANA SC :    Wel l ,  perhaps to say i t  i s ,  maybe I  d id  

not  a r t icu late i t  as I  should.   The issue that  would requi re an 

opportuni ty  to  address,  actual ly  the answer may be yes and 
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no,  because i t  involves,  yes,  i t  might  involve the issue of  

funding,  but  essent ia l l y  as to  whether  the NPA legal  team is  

or  wi l l  exper ience that  conf l ic t  o f  in terest .   And i t  i s  not  to  te l l  

the Panel  whether  or  not  there is  a  conf l ic t  o f  in terest .   The 

quest ion,  the u l t imate quest ion,  is  of  course whether  

Advocate Batohi  can receive that  legal  advice.  

ADV RAMAGAGA :    I  am t ry ing to ascer ta in  as to what  the  

f i rs t  quest ion is  meant  to  address.   So what  you are saying is  

that  that  issue of  conf l i c t  o f  in terest ,  that  appl icat ion  

concern ing the conf l i c t  o f  in terest ,  is  made to obta in what  10 

in format ion,  whether  Advocate Hul ley may consul t  or  advise  

Advocate Batohi  or  not?  Is  that  the a im?  And cor rect  me i f  I  

am wrong so that  we,  you know,  save t ime.  

ADV SKOSANA SC :    Wel l ,  i t  is  to  establ ish whether  there is ,  

in  fact ,  that  is  why we refer  to  i t  as potent ia l  conf l ic t  o f  

in terest ,  whether  there is ,  in  fact ,  conf l i c t  o f  in terest .   There 

may not  be,  in  which  event  then Advocate Hul ley can consider  

to  provide that  legal  counsel .  

ADV RAMAGAGA :    Okay.   I  wi l l  ask again.   Does i t  have to 

do,  anyth ing to  do  wi th  the funding of  Advocate Batoh i  for  her  20 

personal  legal  advice or  not?  Or i s  i t  not  re lated at  a l l?  

ADV SKOSANA SC :    Wel l ,  i t  is  re lated to some extent  and 

not  re lated in  others.  

ADV RAMAGAGA :    Much as I  know you have not  as yet  put  

pen to paper,  but  I  th ink i t  wi l l  he lp  us just  to  unders tand as 
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to  whether  in fo rmat ion that  you wi l l  be br ing ing to us  as the  

Panel ,  when tha t  appl icat ion is  launched,  whether  that  

in format ion wi l l  be in format ion that  has a l ready been shared 

wi th the Sol ic i to r  General  and the  Min ister  when the in i t ia l  

appl icat ion and appeal  were done,  or  i s  i t  in format ion that  is  

to ta l ly  new?   

 And le t  me in form you as to why I  am asking th is .   I  

would not  want  us  to  get  involved in  a to - ing and f ro - ing wi th 

the Min ister  and the State At torney and so for th.   I  just  want  

to  understand that .   Is  i t  something that  i s  looking to a lso 10 

paving the way in  that  d i rect ion?  Or i s  i t  something  that  has 

a l ready been shared and we are now being brought  in to a  

bet te r  l ight  of  what  is  a l ready known by the State At torney,  

the Department  of  Just ice?  Thank you.  

ADV SKOSANA SC :    Wel l ,  what  I  can say is  tha t  we,  as  

evidence leaders,  are not  p r ivy to  that  in format ion.   We do 

not  have that  in format ion.   Our at torney is  Mr Sebelemetsa 

[?] ,  who is  a d i f fe rent  at torney f rom the at torney that  br ie fs  

the NPA legal  team.  I  th ink that  in format ion may we l l  have 

been in  the i r  possession,  but  i t  is  not  in  possession of  our  20 

at torney,  Mr Sebe lemetsa.   So we do not  have in format ion in  

that  regard.  

ADV RAMAGAGA :    Advocate Skosana,  that  in fo rmat ion,  I  

would have thought  that  dur ing the d iscussions as  teams now,  

when you make preparat ion or  formulate in tent ions on what  
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o ther  avenue to pursue or  not  to  pursue,  you have engaged 

even in  the d iscussion.   I  th ink the Chai rperson d id ask about  

whether  you are pr ivy to  the in format ion or  not ,  and you d id  

say that  you were  not  pr ivy to  the in format ion.   There was a  

long break in  between.  

 And as you were s i t t ing there as teams,  e i ther  

ind iv idual ly  or  co l lect ive ly,  cer ta in  thoughts came to mind 

about  how to approach th is .   Did i t  not  occur  to  you to t ry  and 

get  in format ion,  so that  we know that  when we adjourn here,  

we are l ike ly to  be fac i ng comple te ly new informat ion f rom 10 

the in format ion that  the department  does have a l ready,  or  

whether  i t  wi l l  be ampl i f ied in format ion that  has a l ready been 

presented before the Department  o f  Just ice?  Did you t ry  to  

establ ish as to that  case?  

 Because remember that  you argued for  some t ime  

about  th is  i ssue,  about  the in terest  of  Advocate Batohi  and 

so fo r th,  and how the appl icat ion fa i led at  in i t ia l  level  and up 

to appeals level .   But  then you do not  know what  had been 

said.   Did i t  not  perhaps  cross your mind to t ry  and source 

that  in format ion f rom even Advocate Sebelemetsa?  20 

ADV SKOSANA SC :    Wel l ,  a l l  I  know is  that  Advocate 

Sebelemetsa does not  have.   I  t r ied to check that ,  and I  

establ ished that  he does not  have that  in format ion.   And the  

at torney for  the NPA legal  team is not  here and so fa r ,  we 

could not  get  hold of  h im.   I  th ink  one h as to a lso consider  
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that  that  in fo rmat ion might  a lso be pr iv i leged in format ion that  

cannot  just  be acqui red as easy as that .   In format ion,  I  guess 

you are asking me about  in  re lat ion to what  was the appeal  

to  the Min ister  and what  was asked to the Sol ic i tor  General .  

ADV RAMAGAGA :    Yes,  you do not  know for  sure whether  

the in format ion is  pr iv i leged or  not .   You say i t  may be 

pr iv i leged in format ion.   You have not  establ ished as to 

whether  the in format ion is  pr iv i leged or  not .   Am I  cor rect?  

ADV SKOSANA SC :    Yes,  yes.  

ADV RAMAGAGA :    You have not  establ ished.  10 

ADV SKOSANA SC :    Ja.  

ADV RAMAGAGA :    So i t  may or  i t  may not  be pr iv i leged.  

ADV SKOSANA SC :    Yes.  

ADV RAMAGAGA :    Thank you.  

CHAIRPERSON :    As regards the two issues that  you ra ised,  

the potent ia l  conf l ic t  o f  in terest ,  you wi l l  seek a speci f i c  

re l ie f ,  I  suppose,  in  re lat ion to each one of  them.  Possib le 

conf l i c t  o f  in teres t  in  your  appl icat ion because i t  i s  an issue.   

The second one,  chal leng es as regards the wi tnesses,  you 

wi l l  seek a speci f ic  re l ie f  in  your  no t ice of  mot ion.  20 

 As regards the f i rs t ,  i f  your  in format ion,  I  am just  

th ink ing a loud,  i f  the in format ion you are going to establ ish  

is  going  to ra ise new facts that  were not  brought  be fore the 

Min ister  or  even before the Sol ic i tor  General ,  are  we the  

proper forum to consider  whatever  re l ie f  you wi l l  be seeking 
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before us?  I f  new,  to ta l l y  new informat ion,  which ord inar i l y  

ought  to  have been brought  to  the  at tent ion of  the Min ister  

but  was not ,  and i t  emerges now,  are  we the r ight  forum,  g iven 

that  the decis ion in  re lat ion to the core issue is  an execut ive,  

or  rather  enta i l s  an execut ive decis ion?  

 So e laborate,  Counsel ,  because u l t imate ly,  you wi l l  

ask  us to grant  you some form of  an  order  or  a d i rect ion.   But  

i f  the in format ion  you are going to  gather  appears to  be an 

in format ion that  ought  to  have been presented to the Min ister  

when making a deci s ion,  are we the r ight  fo rum to  even be 10 

g iven that  in fo rmat ion to make what  decis ion,  i f  the  decis ion 

fa l ls  wi th in the prerogat ive of  the Execut ive?  

ADV SKOSANA SC :    Thank you,  Madam Chai r .  

CHAIRPERSON :    Oh,  I  beg your pardon,  I  beg your pardon.   

I  wi l l  repeat  mysel f  very br ie f l y .   I  beg your  pardon,  

gent lemen.   My quest ion is ,  yes,  Counsel ,  I  am t ry ing to th ink  

a loud,  because you do not  want  to  ant ic ipate an appl icat ion  

in  respect  of  which an inef fect ive re l ie f  is  going to be sought ,  

whereupon we do not  even have the power to  grant  that  k ind  

of  re l ie f .   So the  long and short  o f  th is  quest ion is ,  i f  the 20 

in format ion that  is  not  before you,  that  you are going to  

establ ish,  is  the  in format ion tha t  ought  to  have been 

presented to the Sol ic i tor  General  in  the f i rs t  p lace,  secondly  

to  the Min ister  on  appeal ,  is  found,  wi l l  we be the r ight  forum 

to even consider  that  that  in fo rmat ion,  because the decis ion 
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is  that  of  an Execut ive,  the Min ister  hersel f?  

ADV SKOSANA SC :    Thank you,  Madam Chai r .   I  th ink the  

appl icat ion that  we are br ing ing is  essent ia l l y  to  ask for  an 

opportuni ty  for  that  quest ion to be  considered,  not  for  the 

Panel  to  consider  that  in format ion as such,  which was 

brought  before the Min ister  and so  on.   At  th is  stage,  I  th ink  

the appl icat ion is  to  obta in permission f rom the Panel  to  

adjourn the proceedings unt i l  Monday,  so that  that  issue can 

be resolved.   And we th ink whether  the in format ion is  a l ready 

before the Min ister  or  was not  p laced  before the Min is ter  wi l l  10 

appear.    

 One should remember that  a lso the quest ion of  her  

get t ing legal  counsel  may get  to  a point  where she has to  

obta in i t  pr ivate ly ,  in  other  words,  us ing her  own,  f rom her  

own pocket ,  f rom her own funds.   We are saying,  as evidence 

leaders,  that  opportuni ty  that  we are request ing  should  

inc lude that ,  consider ing a l l  the quest ions.   And when we 

return,  i t  wi l l  be that  she has obta ined that  legal  advisor ,  

whether  f rom a pr ivate legal  pract i t ioner  or  f rom one that  i s  

funded by the Sta te.  20 

CHAIRPERSON :    No,  my quest ion is  d i f ferent .   My quest ion  

is ,  whatever  you are going to establ ish,  Counsel ,  you do not  

have in format ion at  the moment .   But  we know one of  the  

issues re late to  the potent ia l  conf l ic t  o f  in terest ,  as you say,  

which impacts on the very request  that  was in i t ia l l y  made to 
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the Sol ic i tor  General  and the Min ister .   Am I  cor rect?  

ADV SKOSANA SC :    Way were before the Sol ic i tor  and the  

Min ister ,  yes.  

CHAIRPERSON :    No,  no,  my po int  is ,  and I  wi l l  repeat  

mysel f ,  the very issue that  you have ra ised,  the potent ia l  

conf l i c t  o f  in terest ,  impacts on the issue re lat ing to Advocate  

Batohi 's  request  to  the Min ister ,  u l t imate ly.  

ADV SKOSANA SC :    Yes.   Yes,  Madam.  

CHAIRPERSON :    Is  that  correct?  

ADV SKOSANA SC :    I t  is  correct ,  yes.  10 

CHAIRPERSON :    I t  is  cor rect .   Now,  but  the point  I  was 

ra is ing wi th you,  i f  i t  is  correct ,  and th is  very in format ion you 

are going to establ ish in  due course was not  brought  before  

the Min ister ,  are we the r ight  forum even to know anyth ing  

about  that  in format ion in  the f i rs t  p lace?  Because we do not  

have such a power which vests in  the Min ister  to  decide  

whether ,  yes or  no,  she could  be af fo rded a  legal  

representat ive.  

 I  am looking at  the quest ion of  re l ie f ,  basica l l y ,  that  

you can make an appl icat ion.   But  when you make an 20 

appl icat ion based on the facts that  you are going to es tabl ish,  

i f  those facts are new facts and were not  brought  be fore the  

Min ister ,  should you not  go back to the Min ister  and say,  here  

are new facts that  we d id not  p resent  to  you which may 

convince you as you exerc ise your execut ive dec is ion to 
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enable Advocate  Batohi  to  be legal ly  represented at  the  

personal  level?  Basica l l y ,  th is  i s  what  I  am saying.  

 The Panel  does not  have such a power.   Even i f  you 

come up wi th new informat ion,  to  what  extent  does that  

in format ion impact  on the min ister ia l  execut ive decis ion  

making?  

ADV SKOSANA SC :    Wel l ,  to  answer the quest ion ,  I  th ink 

the Panel  does not  need that  power.   And the Panel  is  not  

asked to exerc ise  that  author i ty  to  decide whether  Advocate  

Batohi  should be funded or  not .   The Min ister  has a l ready 10 

decided,  as I  understand i t ,  the Min ister  has a l ready decided 

that  she a l ready has a legal  team which is  funded by the  

State.   That  is  what  the Min ister  has decided.   Now,  the  

opportuni ty  that  we ask fo r  is  for  the  determinat ion of  whether  

there is  a conf l i c t  o f  in terest  for  that  legal  counsel  to  be 

provided by th is  legal  team, the NPA legal  team.  And i t  may 

be that  there is  no conf l i c t  o f  in terest .   Then the NPA legal  

team wi l l  complete i ts  task and provide that  legal  counsel .   I f  

there is  a conf l ic t  o f  i n terest ,  then the issue wi l l  have to be  

then resolved fur ther ,  which I  have a l ready ind icated may 20 

requi re  that  she now must  obta in advice f rom a pr iva te legal  

f i rm.  

CHAIRPERSON :    So i f  I  unders tand you correct ly ,  and 

correct  me i f  I  am wrong,  what  you want  to  seek to present  to  

us  is  submissions or  ev idence to prove that  there is  a  conf l i c t .   
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Do I  understand you correct ly ,  Counsel?  

ADV SKOSANA SC :    I  am not  sure i f  I  understand you,  

Madam Chair ,  yes.  

CHAIRPERSON :    The appl icat ion you seek to launch deals 

in  the f i rs t  p lace wi th a potent ia l  conf l i c t  o f  in te rest .   Now,  i f  

i t  is  establ ished f rom the facts that  you are going to gather ,  

that  there is  indeed a conf l ic t  o f  in terest ,  a  mat ter  which  

probably  was not  brought  to  the at tent ion  of  the Min ister ,  

should the mat ter  not  then be taken to the Min ister  who has 

a decis ion,  who has the power to  make the decis ion regard ing  10 

Advocate Batohi 's  legal  representat ion?  

ADV SKOSANA SC :    Wel l ,  Madam Chai r ,  to  decide whether ,  

I  am not  sure i f  the Min ister  i s  to  decide whether  there is  a  

conf l i c t  o f  in te res t  or  not .  

CHAIRPERSON :    No,  no,  no,  i f  you present  new evidence to  

her ,  where in  your  le t ter  or  your  memo you say to the Min ister :  

Min iste r ,  that  which was presented to you previously,  

fo l lowing on what  in fo rmat ion are going to  be g iven,  d id not  

encompass th is  in format ion that  sh ows or  reveals a potent ia l  

conf l i c t  o f  in teres t .   We are therefore urg ing you to consider  20 

th is  new informat ion.   That  then impacts on your ear l ie r  

decis ion,  when you ref lect  on the new evidence that  proves a  

potent ia l  conf l i c t  o f  in terest .   You understand what  I  am 

saying?  

ADV SKOSANA SC :    Yes.  
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CHAIRPERSON :    Therefore,  i f  that  can be the case,  why is  

i t  that  i t  is  us who must  make a decis ion on the conf l ic t  o f  

in terest?  Because i t  is  just  a  factual  mat ter .   I t  i s  e i ther  you 

establ ish a conf l i c t ,  and then you go back to the Min is ter  and 

the Min ister  decides on  whether  to  ref lect  on her  ear l ie r  

decis ion.   I  th ink  that  should star t  wi th  the State a t torney,  

Sol ic i tor  General .   He may be persuaded.   Then he can say 

to the Min ister ,  yes,  I  th ink Advocate Batohi  deserves a legal  

team to represent  her .   The Min is ter  may a lso agree.   My 

point  is ,  why shou ld such an appl icat ion be brought  to  us?  10 

ADV SKOSANA SC :    Wel l ,  Madam Chai r ,  le t  me star t  o f f  by 

saying that  may wel l  be so,  tha t  an appl icat ion may be 

brought  before the Min ister  or  the  Sol ic i tor  Genera l  to  say 

there are addi t ional  facts which  establ ish a conf l ic t  o f  

in terest ,  and therefore reconsider  th is  appl i cat ion .   But  

before we get  to  that  point ,  f i rs t ,  we need to establ ish,  o r  i t  

must  be establ ished,  that  there is ,  in  fact ,  a  conf l ic t  o f  

in terest .    

 Now,  in  our  submission,  we have not  passed that  

point .   We are  asking for  an opportuni ty  to  establ ish  that .   20 

And that  can only be establ ished dur ing the per iod  that  we 

are asking an adjournment  fo r ,  whether  there is  a conf l i c t  o f  

in terest .   And only af te r  that  can we go back to the Min ister  

i f  that  is  the decis ion to be made,  to  say there are addi t ional  

facts which establ ish that  there is  a  conf l ic t  o f  in te res t  in  the  
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team that  you have d i rected must  g ive advice.  

CHAIRPERSON :    I  now understand.   That  is  why we went  

th is  route of  asking your quest ions,  because you star ted that  

appl icat ion,  and you are ta lk ing about  t imeframes as to when 

you are going to launch the appl ica t ion,  when they are going 

to answer,  when you are going to reply,  when the wr i t ten  

submissions are going to be f i led.   And we are ta lk ing in  that  

context  of  you saying you seek an indulgence fo r  a mat ter  to  

be postponed so that  you can make an appl icat ion.   And that  

is  why these quest ions ar ise,  Adv ocate Skosana.   But  i f  you 10 

are saying now,  i t  is  not  an indu lgence to apply,  but  an  

indulgence to go and ascerta in  whether  there  is  any 

in format ion that  may prove or  d isprove a potent ia l  conf l i c t  o f  

in terest  wi th  a v iew to  approach the  Min ister ,  i t  is  a  d i f ferent  

mat te r .   Am I  r igh t? 

ADV SKOSANA SC :    Yes.  

ADV BALOYI -MERE SC :    But  i f  the in tent ion is  to  gather  

in format ion to prove or  d isprove conf l i c t  o f  in terest ,  why 

would you need seven days to  do that  exerc ise?  I f  I  

understand you correct ly  to  say you want  the enqui ry to  pause 20 

unt i l  Monday next  week.   And I  am asking th is  quest ion on 

the background that  we are pressed for  t ime and we have had 

to wr i te  a le t te r  to  request  an extension and g ive reasons fo r  

our  request .   But  then immediate ly we star t ,  on the very f i rs t  

day,  we are ta lk ing about  pausing for  seven days.   Is  that  not  
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counterproduct ive?  

ADV SKOSANA SC :    Ja,  I  understand,  Madam Baloyi  SC,  

where you come f rom.   But  I  th ink… you know,  I  sa id ear l ie r  

on we wi l l  reveal  th is  in  more deta i l .   But  perhaps in  the  

in terest ,  and I  understand the t imeframes and the t ime 

const ra ints,  we must  understand a lso the change s that  are  

happening wi th in  the of f ice of  the  NDPP.  And I  th ink that  

actual ly  in  a mat ter  of  a  week,  I  th ink there  wi l l  be  a new 

NDPP.  One shou ld remember that  the decis ions to be made 

on behal f  o f  the NPA would normal ly  involve the NDPP.  I  do 10 

not  know i f  you are,  I  hope you a l l  fo l low wi th  these many 

acronyms.   But  the decis ion has to be made by the NDPP.  

Now,  the new NDPP wi l l  come in . . . [ in tervenes]  

CHAIRPERSON :    Which decis ion are you ta lk ing about  now?  

ADV SKOSANA SC :    The decis ions that  may . . . [ in te rvenes]  

CHAIRPERSON :    I  beg your pardon.   You say the decis ion 

has to be made by the new NDPP.  Which decis ion?  

ADV SKOSANA SC :    Wel l ,  when we speak about  the  

potent ia l  conf l ic t  o f  in terest ,  we are speaking about  the 

potent ia l  conf l ic t  between the NPA,  as an inst i tu t ion,  and 20 

Advocate Batohi ,  who is  cur rent ly  the NDPP.  That  is  the,  so,  

and as an NDPP, he a lso makes decis ions on behal f  o f  the 

NPA.   And we a l l  know that  in  a  mat ter  of  a  few days,  there  

wi l l  be a new person in  that  post .   So,  I  . . . [ in tervenes]  

CHAIRPERSON :    The postponement  for  a week wi l l  enable  
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the new NDPP, then,  to  be seized wi th the mat ter ,  basica l l y .   

Because Advocate Batohi  wi l l  no t  be there anymore by  

beginning of  February,  which is  about  next  week.  

ADV SKOSANA SC :    Yes.   Ja,  I  th ink I  have said much.   The 

Advocate Batohi  cannot  be involved at  th is  stage in  that  

decis ion,  which may have a conf l ic t  wi th  her  personal  in terest  

in  the Of f ice of  the NDPP.  And at  the same t ime,  she is  

making decis ions as the s i t t ing NDPP o n behal f  o f  the NPA.   

So,  i t  is  convoluted.   But  what  we are t ry ing to resolve  are a l l  

those issues,  and which we are just  d isc los ing those in  order  10 

to enl ighten the Panel  on the issues that  we have to deal  wi th ,  

and that  we are requi r ing an opportuni ty  to  resolve.   You 

know,  we are mindfu l  o f  the t ime that  we have as an enqui ry.   

But  at  the same t ime,  those are ser ious issues that  actual ly  

war rant  proper considerat ion,  and may warrant  the grant ing  

of  th is  postponement .   As we say,  I  am merely e laborat ing  

and e luc idat ing wi thout  paper at  the moment .   We wi l l  provide 

proper af f idavi t  in  that  respect ,  and a lso submissions.  

CHAIRPERSON :    I t  is  a  long answer to  my s imple quest ion,  

Counsel .   I  was asking you,  the postponement  would  enable  20 

the new NDPP to be seized wi th the mat ter .   As you said,  i f  

you postpone for  a week,  that  is  the end of  the per iod of  

Advocate Batohi .   Then she cannot  decide.   There fore,  the 

new NDPP then w i l l  be seized wi th whatever decis ion -making 

power,  inc luding th is  very issue.   Cor rect?  
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ADV SKOSANA SC :    Yes,  yes,  yes,  Madam Chai r .   Just  tha t  

I  e laborated,  but  yes,  the answer is  yes.  

CHAIRPERSON :    In  fact ,  as you have said,  and I  hope I  

understood you correct ly ,  we are  not  adjourn ing that  you 

apply.   I f  I  understood your submissions,  you are not  going 

to apply.   You are going to consider  whether  there is  any 

evidence,  new evidence,  i f  I  may say,  con cern ing the 

potent ia l  conf l i c t  o f  in terest  that  was not  b rought  to  the 

at tent ion of  the Min ister .   Am I  get t ing i t  r ight?  

ADV SKOSANA SC :    I  am not  sure i f  i t  is  cor rec t ,  Madam 10 

Chai r .  

CHAIRPERSON :    Yes,  you see,  Advocate Skosana,  a l l  these 

th ings in  the d iscussion revolves around the issue of  whether  

Advocate Batohi  should be af fo rded legal  representat ion,  is  

i t  not?  

ADV SKOSANA SC :    Yes.  

CHAIRPERSON :    So i f  the Min ister  could have been g iven 

a l l  the in format ion that  you are going to establ ish,  maybe 

which was not  before her ,  i t  means she must  then be 

approached and say,  reconsider  your  decis ion in  l igh t  of  th is  20 

new informat ion.   Am I  r ight  in  my understanding?  

ADV SKOSANA SC :    Yes,  Madam Chair .   I  th ink  par t ly ,  

because that  decis ion would be to say,  we are br ing ing th is  

addi t ional  in format ion which was not  before the Min ister  to  

say,  now,  grant  permission that  should be funded to  employ 
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another  team, other  than the NPA legal  team.  Yet ,  a t  the 

same t ime,  we are saying,  we st i l l  need to establ ish whether  

there is  a conf l ic t  o f  in te rest .   Otherwise,  i f  there is  not ,  then 

the NPA legal  team can cont inue to  grant  that  advice .  

CHAIRPERSON :    That  is  what  I  am saying.   I  just  want  to  

ascer ta in whether  you are going to launch an appl ica t ion,  an 

in ter locutory appl icat ion,  or  whether  you need the t ime,  a  

week,  to  go and consider  a l l  these th ings that  you are  ra is ing.   

And i f  you f ind th is  in format ion,  then where to go to?  

ADV SKOSANA SC :    Wel l ,  Madam Chai r ,  i f  we are able to  10 

secure that  t ime,  that  opportuni ty ,  wi thout  b r ing ing the  

appl icat ion,  the formal  appl icat ion ,  I  th ink we wi l l  be,  and 

subject  to  what  Advocate Ngcukai tobi  say,  and we wi l l  a l l  be 

re l ieved f rom br ing ing that  appl icat ion and asking the Panel  

to  make a ru l ing  on i t .   But  Madam Chai r ,  you have cor rect ly ,  

I  th ink you have capped i t  so n ice ly  and correct ly ,  that  those 

are a l l  the issues that ,  as evidence leaders,  have taken in to  

account  and which we thought  we need to put  i t  on af f idavi t  

formal ly ,  in  o rder  to  sup port  th is  request  for  adjournment .  

CHAIRPERSON :    You see,  Counsel ,  unfor tunate ly,  20 

ord inar i l y ,  when you seek indulgence,  a postponement ,  you 

apply.   The reason why we ask you quest ions,  is  because you 

have not  f i led a proper appl icat ion for  a postponement  for  a  

week.   And we need to understand why you are ent i t led to be  

granted that  k ind  of  request .   Because a postponement  is  not  
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there for  the tak ing.   You have to  expla in  to  us,  g iven the  

c i rcumstances that  we have e laborated on,  the t imeframes 

and the t ime expended a l ready,  why is  i t  that  you should be 

g iven the request  that  you seek?  Because we do not  have 

anyth ing in  wr i t ing.   So we have to ask you quest ions to  

determine whether ,  indeed,  we can grant  you the indulgence 

that  you are seeking.   So we are not  just  asking quest ions for  

the sake of  asking.   We want  to  understand where  you are 

going to and what  you seek to achieve.  

ADV SKOSANA SC :    Thank you,  Madam Chai r .   I  th ink I  10 

understand,  and I  have no d i f f icu l t y  in  being asked as many 

quest ions as possib le.   I  th ink I  have been in  that  s i tuat ion  

before,  i f  not  worse in  the past .   So I  th ink I  understand 

per fect ly .   I  have no d i f f icu l t y  being  asked as many quest ions.  

CHAIRPERSON :    I  am tempted to say,  Counsel ,  last ly ,  before  

my s is ter  asks,  i f  we do not  proceed wi th th is  mat ter ,  or  as  

we are  minded to do,  we may grant  you the indulgence.   But  

the indulgence wi l l  be coming at  the instance of  the evidence -

leading team, which wi l l  caus e a de lay.   So the delay  wi l l  be 

at  your  door as evidence leaders.   Evidence leaders 20 

compr ised of  a team of  four  Advocates.   And we f ind  

ourselves where we are today.   So I  just  want  to  p lace that  

on record,  that  the delay should not  be p laced at  the  door of  

the Panel ,  because we are a l l  ready to proceed.  

 And we are even t ry ing  to look at  o ther  avenues,  
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whi ls t  the issue re lat ing to Advocate  Batohi  is  being at tended 

to.   Can we not  even t ry ,  as evidence leaders,  to  look at  the  

other  possib i l i t ies ,  or  proceeding wi th other  wi tnesses,  the 

names of  whom you have p laced on the record?  But  we are  

engaging wi th  one another ,  which something that  is  actual ly  

saying to us,  to  me at  least ,  we are delaying wi th th is  process.   

I  do not  s i t  very  comfor tably wi th  that  k ind of  a  posi t ion,  

because t ime is  not  on our  s ide.    

 I  wi l l  repeat  i t  again and again.   We ought  to  have 

done bet ter  as  an enqui ry,  as  evidence - leading team, 10 

especia l l y  because you are four  Advocates.   You have 

consul ted wi th wi tnesses,  and we are t ry ing to real ly  help  

you.   Let  us look at  th is  avenue,  so  le t  us consider  th is .   So 

you must  a lso be seen to be help ing us to make progress,  

and not  to  delay the mat ter  any fur ther .  

ADV RAMAGAGA :    Thank you.   Advocate Skosana,  we 

engage you out  o f  necessi ty .   We fu l ly  appreciate that  se l l  

t ime.  

ADV SKOSANA SC :    I  understand,  I  understand,  Madam.  

ADV RAMAGAGA :    Yes,  ja .   Right ,  maybe le t  me just  take 20 

of f  f rom where the Chai rperson has le f t  the quest ion,  then I  

wi l l  go to the next  one.   I  would have prefer red to do i t  the  

other  way around,  but  that  i s  f ine.   Now,  my understanding o f  

your  statement  when you are asking fo r  a postponement ,  you 

say,  i s  that  what  you are seeking to obta in is  a determinat ion 
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whether  there is  a  conf l i c t  o f  in teres t  or  not .   Now,  thus far  i t  

would appear that  i t  would be two par t ies involved.   I t  would 

be the evidence leader advancing whatever argument  that  

has been brought  to  i ts  at tent ion ,  and then i t  would be 

Advocate Chauke 's team also advancing whatever argument  

i t  may be.    

 Now,  what  I  f i rs t  want  to  know is  which s ide of  th is  

quest ion are you?  Is  i t  about  obta in ing a determinat ion that  

there is  in  fact  conf l i c t ,  and the o ther  one is  oppos ing that  

and want ing the Panel  to  f ind that  there is  no conf l i c t?  Can 10 

you just  ind icate to  th is  panel  as to  which s ide?  Are you the 

appl icant  or  the evidence leader 's  team is the team that  seeks 

to get  a conf i rmat ion that  indeed there is  a conf l ic t  o f  in te rest ,  

or  i s  i t  a  team that  seeks to obta in a f ind ing that  says there  

is  no conf l ic t?  

ADV SKOSANA SC :    Wel l ,  the way I  understand i t  i s  that  we 

are on nei ther  s ide.   Wel l ,  i f  there is  a conf l i c t ,  there is  a 

conf l i c t ,  and the  conf l i c t  wi l l  be  between the NPA and 

Advocate Batohi ,  and i f  there is ,  then that  means the lega l  

team cannot  advise her .  20 

ADV RAMAGAGA :    Thank you.   You know,  th is  quest ion,  i t  

is  a  quest ion that  I  wi l l  say is  just  been changing colours and 

s izes and what  have you,  but  i t  is  the same quest ion about  

the re l ie f  sor t .   Who is  seeking which determinat ion?  And 

when you say,  wel l ,  we are on nei t her  s ide,  what  are you 
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do ing?  Are you going to f i le ,  in  the  event  that  you come to a  

conclusion that  there has to be an appl icat ion,  a re you going 

to f i le  an af f idavi t  that  says we sha l l  ab ide by the decis ion,  

we are not  seeking any determinat ion,  as evidence leaders 

now? 

 Because I  th ink I  got  i t  wrong.   As I  was l i s tening to  

you when you said,  what  we seek is  to  obta in is  a  

determinat ion whether  there is  a conf l i c t  o f  in te rest  or  not .   

Now,  f rom that  s tatement ,  what  came to my mind is  that  here  

i t  means there wi l l  be no less than two par t ies .   One 10 

contest ing for  a determinat ion that  there is  a conf l ic t  and the  

other  contest ing against  the determinat ion.   But  I  may have 

been presumptuous and assumed that  that  would be the case.   

And i t  would help us,  you as the  evidence leader,  to  just  

c la r i fy  that  i ssue as to,  you have made i t  c lear  that  you are  

nei ther  fo r  nor  against .   So what  ro le wi l l  you be p lay ing as  

the legal  representat ive leading the evidence leader ’s  team 

in  th is  respect?  

ADV SKOSANA SC :    I  th ink,  Madam Ramagaga,  you are  

correct  that  we are not  on e i ther  s ide.   We,  a l l  we are saying,  20 

we are asking that  an opportuni ty  be granted fo r  that  to  

happen.   The legal  team, the NPA legal  team, wi l l  establ ish 

themselves whether  there is  a conf l ic t  o f  in terest .   I f  there is ,  

then they cannot  provide the advice.   I f  there is  not ,  then they 

wi l l  p rovide the advice and the adv ice,  we do not  know what  
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advice they wi l l  g ive.   I t  wi l l  e i ther ,  do not  go back,  do not ,  or  

i t  wi l l  say,  and then we can then,  f rom there,  Advocate  Batohi ,  

but  we are cer ta in  now she is  not  going to return to  cont inue 

her  test imony.   And in  that  event ,  what  wi l l  the evidence 

leaders do?  

ADV RAMAGAGA :    Is  there a ro le that  you foresee p lay ing?  

And when I  say you,  I  am ta lk ing about  you as a co l lect ive.   

Is  there a ro le that  you foresee yourselves p lay ing  in  th is  

issue of  a determinat ion whether  there is  a conf l i c t  or  not?   

And i f  there is  a ro le that  yo u see yourselves p lay ing ,  what  i s  10 

that  ro le?  Thank you.  

ADV SKOSANA SC :    Ja,  a t  th is  stage,  I  do not  th ink we real ly  

have a ro le there.   The issue is  between the NPA and 

Advocate Batohi  as the cur rent  NDPP.   So a l l  we are wai t ing 

for  wi l l  be an answer.   Yes,  there is  a conf l ic t ,  yes,  or  there  

is  not .   And we th ink wi th a l l  the  in format ion we have,  the  

reasonable t ime wi l l  be up to Monday.   And I  have ind icated 

that  a lso there would have been a  change of  hands in  the  

of f ice.  

ADV RAMAGAGA :    Thank you.   Let  me then get  of f  that  20 

subject .   I t  has been canvassed,  I  cannot  see adequate ly.   

There may be a need to canvas i t  fur ther .   The quest ion that  

now I  want  to  go  back to i s  the quest ion of  a  l i s t  o f  wi tnesses.   

Remember,  there  are two grounds for  the appl icat ion.   I t  i s  

the wi tnesses'  chal lenges and i t  is  the potent ia l  conf l ic t .   
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Now,  I  am addressing the issue of  the l i s t  o f  wi tnesses.  

ADV SKOSANA SC :    Yes,  sor ry  for  in ter rupt ing you,  Madam.   

I  just ,  that  quest ion,  I  th ink that  is  the one where you were  

saying you are going to grant  me an opportuni ty  to  confer  

wi th  my team.  Unless i t  is  not  re lated to that .   I  just  wanted 

to…  

ADV RAMAGAGA :    Remember that  the,  I  th ink i t  was actual ly  

the Chai r  who then ind icated that ,  you know,  you may get  i t ,  

you may have to  obta in inst ruct ions.   And le t  me then be 

d isc ip l ined and rest ra in mysel f  f rom asking you the quest ion  10 

that  I  wanted to ask.   I  s top here fo r  now.   Thank you.  

ADV BALOYI -MERE SC :    I  am going to make a fo l low up on 

what  my s is te r  have said,  have asked you.   You said  you do 

not  see,  for  now,  you do not  see yoursel f ,  I  mean,  the  

evidence leaders  p lay ing  a ro le in  the issue of  conf l i c t  o f  

in terest .   This i s  between the NPA and Advoc ate Batohi .   

Now,  are you request ing th is  per iod of  unt i l  Monday on behal f  

o f  the NPA and Advocate Batohi?   Or you made your own 

judgment  to  say we wi l l  need th is  per iod?  Or they wi l l  need 

th is  per iod to dea l  wi th  the issue?  20 

ADV SKOSANA SC :    Wel l ,  as evidence leaders,  i t  has been 

repeatedly sa id that  our  duty i s  to  br ing evidence before th is  

enqui ry.   And we have been doing that ,  Advocate Batohi  has 

been cal led to the  wi tness by the ev idence leaders and in  the 

process,  there were these chal len ges or  d i f f i cu l t ies.   So we 
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are t ry ing to mere ly resolve that .   And we thought  in  our  own 

r ight  as evidence leaders,  we could br ing that  appl icat ion in  

order  to  ensure that  th ings proceed in  a proper manner and 

she has g iven that  opportuni ty  and we th ink a reasonab le t ime 

would be up  to  Monday and in  v iew of  what  I  have ment ioned 

in  what  is  happen ing at  the moment .  

ADV BALOYI -MERE SC :    So as a fo l low up,  i t  is  the evidence 

leaders who determined th is  per iod,  and whi le  keeping in  

mind that  you are  not  going to p lay  any ro le in  the resolut ion 

of  the whole issue.   And you are r ight .   As evidence leaders,  10 

you are the  ones who are dr iv ing th is  process,  who must  see 

to i t  that  i t  comes to an end.   And af ter  having ra ised issues 

about  t imeframes and everyth ing,  and af ter  you having 

conceded that  you are not  going to  take par t  o r  to  p lay a ro le  

in  th is  i ssue,  do  you st i l l  ins is t  tha t  you need seven days to 

resolve the issue of  conf l i c t  that  is  between Advocate Batohi  

and the NPA?   

 And I  wi l l  add fur ther ,  because you now brought  in  

the issue that  next  week,  a new Head of  Of f ice wi l l  be tak ing  

over .   Now,  we wi l l  be breaking unt i l  Monday.   Come Monday,  20 

a new Head of  Of f ice is  tak ing over .   And I  am wonder ing i f  

the new Head of  Of f ice would have considered everyth ing and 

made themselves ofay wi th th is  who le enqui ry  and i t s  issues 

by Monday,  or  for  the Head of  Of f ice to  take a  decis ion 

whether  there is  fur ther  funding for  Advocate Batohi  or  
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Advocate Batohi  must  get  her  own pr ivate legal  funding.  

 I t  seems l ike we are t ry ing to k ick the can down the  

l ine.   I  do not  see the end of  th is ,  because come Monday,  

there wi l l  be another  issue.   There  is  a new Head o f  Of f ice  

who needs to app ly the i r  mind in  order  to  take a decis ion.   I  

do not  expect  a person  to jump into  the of f ice on Monday and 

decide,  okay,  no,  no,  no,  we are not  funding,  or  no,  we are  

funding.   They wi l l  have to weigh the opt ions and to consider  

that  there is  an NPA team, and where is  the  conf l ic t ,  and what  

is  happening,  what  has been happ ening dur ing the in i t ia l  10 

consul tat ion stages,  and a l l  those and a lso maybe want  to  go  

through the whole  record to accl imat ise themselves w i th what  

is  happening.  

 So is  th is  ever  go ing to come to an end?  And a lso,  

what  in formed you to request  fo r  seven days?  I  do not  even 

want  to  imagine what  wi l l  happen beyond the seven days 

come the new Head of  Of f ice next  week.   Because Advocate 

Batohi  s tar ted the process,  and  r ight fu l l y  so.   She was 

empowered.   She is  empowered,  actual ly ,  not  in  the past  

tense,  she is  s t i l l  empowered by statute to  deal  w i th  th is  20 

process.   So why should i t  be that  we want  to  postpone,  we 

want  to  pause unt i l  a  new Head of  Of f ice comes in ,  and then 

deal  wi th  the issues thereaf te r ,  when we have a process that  

has star ted,  lawfu l ly  so,  and legal ly  so?  I  do not  want  to  

bel ieve that  we are t ry ing to  k ick the can down the l ine,  down 
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the road.   Thank you.  

ADV SKOSANA SC :    Wel l ,  cer ta in ly  not  f rom our  s ide as  

evidence leaders,  we are not  t ry ing  to k ick the can down the 

road.   One must  consider  that  when you say there is  a conf l i c t  

between the NPA and Advocate Batohi ,  who do you ask that  

quest ion?  On behal f  o f  the NPA,  you h ave Advocate  Batohi ,  

because there has to be a person,  NPA is  an inst i tu t ion.   Now,  

obviously,  you cannot  ask that  quest ion to Advocate  Batohi  

to  g ive you an answer on behal f  o f  the NPA.   And in  that  

context ,  I  wi l l  say  i t  is  important ,  a nd perhaps i t  may help us  10 

to resolve the issue i f  the new person takes over  the of f ice  

and makes the decis ion on behal f  o f  the NPA.   And may I  add 

a lso that  we have been doing some of  the th ings and some of  

the submissions a lso having d iscussed wi th the NPA legal  

team, who at  th is  stage,  of  course,  they have no audience in  

th is  enqui ry,  I  do not  know i f  the Panel  s t i l l  in tends to grant  

them an opportun i ty  to  address them, but  we a lso had some 

discussion wi th the NPA legal  team.  

ADV BALOYI -MERE SC :    As a fo l low-up,  Chai r ,  Advocate  

Skosana,  should  not  r ight  f rom the beginning,  your  20 

submission,  shou ld i t  not  have said we want  to  pause and 

wai t  unt i l  the new Head of  Of f ice comes,  in  in  order  for  the 

Head of  Of f ice to  take a decis ion?  Because we have heard 

that  you want  to  br ing an appl icat ion to th is  Panel  to  make a  

determinat ion.   The next  th ing,  i f  there is  new evidence,  i t  
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needs to go to the  Min ister .   And then the th i rd th ing,  you are  

not  going to p lay any ro le,  you do not  see yoursel f  p lay ing a  

ro le.   But  a l l  I  am saying is  i t  seems l i ke the crux  of  th is  

request  for  a postponement  is  to  a l low the new Head of  Of f ice 

to  come in and deal  wi th  th is  issue.   Am I  correct?  Correct  

me i f  I  am wrong.  

ADV SKOSANA SC :    Wel l ,  i t  is  an important  factor ,  but  i t  i s  

not  the only factor  we have,  and we in tended to put  that  on  

paper.   There are  severa l  reasons which I  have d iv ided in to  

two categor ies.   But  i t  is  not  the only point .   I t  is  an important  10 

point .  

CHAIRPERSON :    The answers are g iv ing r i se to  fur ther  

quest ions,  Advocate Skosana.   I  thought  that  a process has 

star ted in  respect  of  which Advocate Batohi  approached the  

Sol ic i tor  General  and then the Min ister .   I  do not  see why the 

new NDPP comes in to the p icture.   I f  the in format ion to be 

establ ished as regards the potent ia l  conf l i c t  o f  in te rest  is  

found,  the new NDPP does not  come into the p ictu re.   He 

does not  have powers to make any decis ion whether  Advocate  

Batohi  should be g iven money or  not .   The mat ter  goes back 20 

the same route where i t  s tar ted,  back to the Sol ic i tor  General  

wi th  the new evidence,  and then the Min ister  on appeal .  

 So I  do not  th ink  we should compl icate issues here  

and br ing a new NDPP into the p ic ture because that  is  going  

to create whole lo t  o f  problems for  us.   And I  am just  saying  
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there is  a mat ter  of  gu idance.   My understanding is  that  th i s  

decis ion taken by the Sol ic i tor  General  and then 

subsequent ly  the  Min ister ,  which does not  favour Advocate  

Batohi ,  may have to be revis i ted  because of  th is  a l leged 

potent ia l  conf l ic t  o f  in te rest .   And i f  indeed,  as you receive  

the in format ion,  you f ind that  there  is  a conf l ic t  o f  in te rest ,  

then you present  i t  to  the Min ister ,  f i rs t  to  the Sol ic i tor  

General ,  who may just  resolve th is  issue and say yes,  upon 

considerat ion of  th is  new issue,  we deci de otherwise .   

 I f  they do not ,  a t  a  State At torney,  you then approach 10 

the Min ister  wi th  th is  new informat ion.   I  do not  see how the  

new NDPP comes in to the p icture.   Where do we star t?   

Where do we end wi th th is  whole th ing?  So I  am ra is ing i t  so  

that  we do not  lose s ight  of  the fact  that  a process has star ted 

and we may have to go back to the same process wi thout  

necessar i ly  involv ing the new NDPP, because the dec is ion is  

that  of  the Sol ic i tor  General  and the Min ister ,  as I  understand 

i t .   So I  thought  that  you need th is  postponement  to  consider  

that .   You said that  you are  not  making an appl icat ion.   So i f  

you need t ime to go and make that  determinat ion,  should two 20 

days not  be enough for  you to ascer ta in that ,  the Sol ic i tor  

General  is  here?  

 Then you can then decide what  procedural  s teps as  

regard the decis ion you seek f ina l l y  a re going to be.   Do we 

real ly  need a whole week to do that?  And that  is  the point  
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my s is ter  was ra is ing.   Why do we need a week?  Because i f  

you had appl ied,  we would be having facts in  f ront  of  us.   That  

is  why we are asking th is  quest ion.   Why do you need a week?  

A fu l l  week fo r  that  mat te r?  

ADV SKOSANA SC :    Wel l ,  Madam Chai r ,  i t  is  because of  the 

reasons and the o ther  grounds that  we,  you know,  put  forward  

and we seek to put  forward in  that  appl icat ion.   We have 

ment ioned,  and I  sa id,  i t  is  two categor ies.   I t  is  about  the  

issue of  the conf l i c t  o r  potent ia l  c onf l ic t  o f  in te rest .   I t  is  a lso  

the issue of  wi tnesses,  which we a lso seek an opportuni ty  to  10 

expla in by way of  af f idavi t .   And the quest ion that  has been 

ra ised about  the other  set  of  wi tnesses re lat ing to  the Mdlu l i  

case,  I  would need an opportuni ty  there to confer  before I  

respond to that .  

CHAIRPERSON :    Yes,  the quest ion of  wi tnesses,  we had 

ind icated that  we wi l l  g ive you t ime to  confer  w i th  your  

co l leagues because i f  we are agreed that  the process to 

fo l low,  i f  you are  amended to grant  you the seven days or  

maybe even less than seven days,  is  to  make a determinat ion  

on evidence as regard to potent ia l  conf l i c t  o f  in teres t .   Then 20 

the other  issue as regard to wi tnesses,  we said,  i f  i t  is  

possib le then to proceed wi th the Mdlu l i  mat te r ,  then consul t  

wi th  or  confer  wi th  your co l leagues and determine whether  

the wi tnesses who have been l ined up can be cal led.   Then 

we can proceed,  whi l s t  we are dea l ing wi th the Cato  Manor 
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issue,  the potent ia l  conf l i c t ,  the wi tnesses that  a re g iv ing you 

chal lenges.   So I  suppose we go back where we were  that  we 

wi l l  a f fo rd you an opportuni ty  to  then confer  w i th  your  

co l leagues to d iscuss that  second mat ter .   Can we not  

proceed wi th the Mdlu l i  mat te r?  Those wi tnesses would have 

been l ined up.   You wi l l  have a t ime,  I  beg your pardon,  I  am 

ta lk ing.  

ADV SKOSANA SC :    So I  beg your pardon,  Madam Chair .   

Just  a paper that  I  wanted to understand.  

CHAIRPERSON :    You wi l l  have regard to your paper.   I  am 10 

saying,  I  am just  t ry ing to l ine up the process.   I f  you are  

agreed,  then we can pause and then you proper ly  consul t  wi th  

your co l leagues as regard  the second issue.   And so  far  as 

the Mdlu l i  mat ter  i s  concerned,  maybe we can star t  whi ls t  you 

are deal ing w i th the other  i ssues.  

ADV SKOSANA SC :    We wi l l  respond to that .   And Madam 

Chai r ,  whi le  you are on i t ,  the note I  have received is  a  

request  that  Advocate Batohi  be excused for  the day.   That  

is  what  d is tu rbed me a few minutes ago.  

ADV RAMAGAGA :    Thank you,  Chai r .  20 

CHAIRPERSON :    Before you proceed,  Advocate Batohi  has 

just  asked that  she be excused.   I  th ink we can a l low that .   

We are engaging wi th one another  here,  so Advocate Batohi  

can be excused.   My s is ter  ra ises a point .   Someone wi l l  have 

to te l l  her ,  i f  we decide that  we w i l l  postpone th is  mat ter  fo r  
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a  week or  fo r  less than a week,  someone has to g ive her  a 

date.   I  suppose yoursel f  as the evidence leader,  you brought  

her  here.   I  th ink i t  would be proper to  hear f rom you.   So I  

do not  foresee any d i f f i cu l t ies wi th you conveying to Advocate  

Batohi  about  our  f ina l  decis ion in  re lat ion to the  

postponement .  

ADV SKOSANA SC :    Yes,  we wi l l  do so,  Madam Chair .  

CHAIRPERSON :    That  event ,  Advocate Batohi ,  we have 

received your request .   You are excused fo r  now.   Thank you.  

ADV RAMAGAGA :    Advocate Skosana,  I  am asking for  a  10 

quest ion,  I  am asking you a quest ion which is  capable of  

being asked in  or  answered in  c lear  and unequivocal  terms.   

And i f  i t  means you get  in fo rmat ion f rom your ins t ruct ing  

at torney,  you can do so.   And understand one th ing .   I  wi l l  

not  t ry  to  even tempt  you or  p rovoke you to come up wi th the 

in format ion that  was p laced before the Min ister .   I  am not  

looking  for  the substance of  the in format ion  when the 

appl icat ion was done.    

 A l l  I  am asking fo r  is  for  you,  i f  by  now you st i l l  do  

not  know,  for  you to f ind out  f rom your inst ruct ing at to rney as  20 

to whether  the quest ion  of  potent ia l  conf l i c t  o f  in terest  ever  

served before the ,  what?  SG,  I  want  to  ca l l  i t  in  fu l l .   That  

SG,  what  do you cal l?   Sol ic i tor  General ,  thank you,  senior  

c i t izens on the bench,  Sol ic i to r  General  or  even the Min ister .   

Just  to  establ ish that  f rom him as your at torney of  record.   So 
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you see,  you understand when I  say i t  is  s imple and capable  

of  a  c lear  and unequivocal  answer.  

 Because i t  i s  e i ther  i s  going to be yes,  i t  had been 

p laced or  no,  i t  was not  p laced.   The issue of  potent ia l  conf l i c t  

o f  in te rest  when Advocate Batohi  appl ied fo r  funding f rom the 

Department .  

ADV SKOSANA SC :    Yes,  I  wi l l  ascer ta in that .  

CHAIRPERSON :    Thank you,  Advocates.   Are you done?  

ADV RAMAGAGA :    Yes,  I  am done,  thank you,  Chai r .    

CHAIRPERSON :    Thank you.   Thank you,  Advocate Skosana.   10 

Advocate Ngcukai tobi .  

MR NGCUKAITOBI SC :    Madam Chai r ,  we wi l l  oppose the  

appl icat ion fo r  postponement ,  but  we do not  th ink that  we can 

oppose the fact  that  they want  to  apply.   So we th ink they 

should be g iven a  chance to apply,  but  we wi l l  oppose i t  on  

the mer i ts .   There  is  a lo t  to  be said ,  but  I  th ink i t  should wai t  

unt i l  we see the content  of  the appl icat ion.   I f  they want  to  

br ing the appl icat ion fo r  considerat ion th is  week,  we would 

propose that  they t ry  and launch i t  by tomorrow at  5.00pm 

and g ive us a chance to answer i t  by Wednesday at  5 .00pm.   20 

I t  can be set  down for  a rgument  on Thursday at  09.00,  and 

they can f i le  a rep ly at  the same t ime as the mat ter  is  argued.   

And that  wi l l  g ive the Panel  the Fr iday to make a  

determinat ion on whether  the postponement  is  g ranted or  not .    

 Now,  arguably,  Madam Chair ,  i t  can be asked,  wel l ,  
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what  i s  the point  o f  th is  exerc ise,  because they only want  an  

adjournment  unt i l  Monday?  But  we th ink i t  is  nevertheless 

important  to  put  i t  on oath what  the problem is ,  why the  mat ter  

cannot  p roceed,  bear ing in  mind the publ ic  in terest  that  

underp ins these proceedings.   I t  is  the f i rs t  t ime we have 

heard that  there are problems wi th  wi tnesses.   But  I  a lso do 

not  want  to  speak about  that  because my learned f r iend has 

not  expla ined the  nature of  those problems and maybe he is  

wai t ing unt i l  someone qual i f ied goes under oath on those.   

But  we wi l l  see what  they say in  those.  10 

 The quest ion about  Advocate Batohi ,  I  th ink I  would  

just  want  to  say maybe two th ings.   One is  that  we must  not  

forget  that  she has walked out  of  the proceedings wi thout  the 

consent  of  the Panel .   The Panel  should not  c reate the 

impression that  you can re ward the del inquent  behaviour  of  

a  wi tness who walks out  and then makes an appl icat ion whi le  

outs ide.   She walked out  on the 15th of  December.   Today,  

she was present .   But  even today,  she e lected not  to  g ive  

evidence.   In  both of  those instances,  those we re uni la tera l  

decis ions which d id not  have the permission of  the Panel .    20 

 So a l though we are debat ing the  quest ion of  her  

access to legal  representat ion,  the context  must  not  be  

forgot ten that  we are deal ing wi th a wi tness who has taken 

the law in to her  own hands and d is regarded the author i t y  of  

the Panel .   That  is  the f i rs t  co ntex tual  mat te r  that  i s  real ly  
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cr i t i ca l .   The second issue around the uni la tera l  ac t ion of  

Advocate Batohi  i s  the impact  that  i t  has on my c l ient .   My 

c l ient  is  on suspension.   He bel ieves that  h is  suspension is  

wrongfu l  because he bel ieves that  the charges are  wi thout  

any foundat ion.   Whether  he is  r ight  or  not ,  he is  ent i t led to  

a speedy determinat ion of  that  quest ion.    

 The e lect ion of  Advocate Batohi  to  uni la tera l l y  

abscond f rom the proceedings has a l ready taken a month and 

a week f rom these proceedings.   So that  i s  why we wi l l  be  

opposing the request  for  the adjournment .   I f  our  learned 10 

f r iends are ready on Monday to ca l l  the next  wi tness,  we 

would of  course be p leased and we would be ready to cross -

examine them as soon as possib le.   But  I  understand that  that  

quest ion a lso depends on the chal lenges that  they wi l l  be 

out l in ing on paper an d that  is  why i t  is  premature to make 

commentary on that  issue.  

 So in  summary,  Madam Chair ,  we are not  s tanding  

on the way.   We wi l l  p lay a long and cooperate.   And we have 

got  a proposal  a round the t imetable.   Thank you.  

CHAIRPERSON :    Yes,  thank you,  Advocate Ngcukai tobi .   But  20 

you have to remember that  Advocates Skosana seem to have 

changed tack.   In i t ia l l y ,  he sought  an adjournment  so that  

they could apply a  substant ive appl icat ion.   Subsequent ly ,  he  

says what  they need is  t ime to go  and consul t  and make a  

determinat ion whether  there is  a conf l ic t ,  meaning he is  doing 
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away wi th an appl icat ion.   And once they f ind that  there is  a 

conf l i c t ,  then they wi l l  take the next  s tep.   That  is  why the  

engagement  as to  then who is  the r ight  decis ion -maker i f  they 

f ind that  there is  a conf l ic t .  

 What  i s  the impact  of  that  f ind ing or  determinat ion as  

they wi l l  f ind when they assess the i r  facts or  ev idence?  And 

I  sa id to  h im,  th is  i s  not  a fo rum to make a decis ion 

eventual ly .   I t  is  an execut ive decis ion.   And I  would l ike to  

hear  f rom you.   The p rocess k ick -star ted wi th the Sol ic i to r  

General .   I t  ended wi th the Min ister  on appeal .   Now,  i f  they 10 

have to  star t  the  process de novo  on the  basis that  new 

evidence has sur faced,  which impacts on that  very decis ion,  

they must  go the same route.   And the point  we make now is  

the same route,  does that  determinat ion,  establ ish ing those 

facts,  requi re a week?  

 We,  at  the moment ,  tentat ive ly,  we th ink a week is  

too long.   They are not  br ing ing an appl icat ion.   I f  my 

understanding is  correct .   Because i f  they br ing an 

appl icat ion,  the quest ion is  what  re l ie f?  And I  wi l l  be very  

much in terested on the re l ie f  they  seek f rom us.   I f  we do not  20 

have the power to  decide on whether  Advocate Batohi  should  

be g iven funding or  a separate legal  representat ive or  not ,  i t  

is  an execut ive decis ion,  not  the decis ion of  the Panel .   That  

is  why they have to go back the same route.   But  do they need 

a week to  do that?  That  is  the quest ion.  
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MR NGCUKAITOBI SC :    Madam Chai r ,  the answer is  no.   

They do not  need a week to do that .   They need a day.   There 

are substant ive answers to i t .   Advocate Batohi  is  no t  ent i t led  

to state funding.   State funding is  d iscret ionary.   She has no 

r ight  to  state funding.   The pan el  has no power to  order  the  

Min ister  to  g ive Advocate Batohi  her  own funding.   Advocate  

Batohi  is  a lso not  ent i t led to consul t  wi th  an Advocate in  the  

middle of  her  cross -examinat ion,  that  i s  in  v io lat ion of  the  

ru les of  the Bar.   So the re l ie f  that  she wants is  against  the  

law of  th is  count ry.   But  i t  is  premature to engage in  that  10 

argument  unt i l  we see the appl icat ion that  wi l l  be brought .    

 The sect ion . . . [ in tervenes]  

CHAIRPERSON :    No appl icat ion ,  you wi l l  not  see any 

appl icat ion?  

MR NGCUKAITOBI SC :    Unless I  misunderstood my learned 

f r iend,  I  thought  they wi l l  s t i l l  br ing an appl icat ion because 

he says i t  is  two pronged.   The f i rs t  prong is  the conf l i c t  issue.   

The second prong is  the wi tness readiness issue.   So an 

appl icat ion is  coming,  as I  und erstand.   But  insofar  as the  

f i rs t  prong to the issue,  she has absolute ly  no r ight  to  any of  20 

the th ings she is  asking for .   Now,  you cannot  ask a 

postponement  of  an enqui ry in  o rder  to  achieve th ings you 

are not  ent i t led to  by law.  

 So,  but  they st i l l  want  an adjournment  so that  they 

can work th rough the d i f f icu l t ies they are exper iencing wi th  
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wi tnesses,  something I  sympath ise wi th unt i l  I  see what  

exact ly  the chal lenges are.   But  at  the  moment ,  I  do  not  know,  

and maybe my learned f r iend a lso does not  know,  and we wi l l  

see what  they say.   So i t  is  only in  that  context  tha t  I  say a  

t imetable is  s t i l l  ind icated because we may have to deal  wi th  

the problem,  that  i f  you were to say to them now,  Madam 

Chai r ,  i t  has got  to  pass to ca l l  your  next  wi tness.   They wi l l  

not  be able to  ca l l  anyone.    

 And so that  is  why they want  a postponement  in  order  

to  sor t  out  that  problem,  which I  understand,  and tha t  is  the  10 

t imetable I  was real ly  addressing mysel f  towards.   I f  he does 

not  want  to  br ing an appl icat ion in  re lat ion to the  f i rs t  issue,  

that  is  f ine,  but  I  understand h im to  st i l l  pers is t  wi th  i t  i f  I  am 

fa i r  to  h is  submission.  

CHAIRPERSON :    Yes,  thank you.   And in  fa i rness to the  

evidence- leading team, we have g iven them leeway to  confer  

as  regard the issue of  wi tnesses,  which would ord inar i ly  have 

necessi ta ted that  appl icat ion,  as you say.   So we wi l l  have to 

awai t  the i r  conference,  we wi l l  ad journ  and enable them to 

ta lk ,  to  establ ish  whether  we can star t  wi th  any of  the 20 

wi tnesses in  re lat ion to the Md lu l i  mat te r ,  a t  least  so that  we 

do not  waste t ime,  whi ls t  the issue regard ing the potent ia l  

conf l i c t  o f  in terest  is  being cons idered by them wi thout  

br ing ing an appl icat ion.    

 And of  course,  that  issue,  i f  i t  is  so wel l  establ ished,  



26 JANUARY 2026 –  DAY 18  

Page 92  o f  153  

you then land on the desk of  the Sol ic i tor  General  and then 

the Min ister .   I t  has got  noth ing to do wi th th is  enqui ry.   And 

i f  the Min ister  is  persuaded,  then she wi l l  dec ide,  as  

persuaded.   Or i f  the Sol ic i tor  General  decide favourably,  he  

wi l l  decide.   These are publ ic  funds,  we do not  get  involved 

there.   I f  the Min ister  and the Sol ic i tor  General  has money to 

engage fu r ther  counsel ,  fu r ther  set  of  Advocate because of  

the a l leged conf l ic t  o f  in te rest ,  that  is  the i r  decis ion.    

 But  what  bears heavi ly  on us is  the delay.   We should  

be able  to  proceed,  at  least  wi th  some of  the wi tnesses.   Do 10 

you agree?  

MR NGCUKAITOBI SC :    We agree ent i re ly .   There is  

something to be said about  the delay.   I t  is  importan t  to  get  

moving wi th the enqui ry.   Advocate Chauke is  a lso ent i t led to 

know the outcome.   But  th is  is  a case a lso of  immense publ ic  

importance.   I  do not  know of  any enqu i ry l i ke th is  where the  

quest ion of  a  prosecutor  not  prosecut ing despi te  the evidence 

and prosecut ing wi thout  ev idence,  has ever  been tested in  

th is  count ry and the accusat ion is  made by a person no less 

than the NDPP and i t  is  made agains t  a DPP.    20 

 So th is  is  a mat ter  of  immense importance and the  

facts that  have been uncovered so far  a re a lso t roubl ing 

facts.   So the pub l ic  is  a lso ent i t led  to an outcome.   I  a lways 

th ink,  Madam Chair ,  s ince the evidence in  th is  case of  the  

mother of  Kwasi  Ndlovu,  s he is  en t i t led to know what  is  the  
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t ru th about  the k i l l ing of  her  son.   And the delays are not  

help ing her  to  get  resolut ion to what  happened to her  son.  

CHAIRPERSON :    Wi thout  e laborat ing much on the issue of  

publ ic  in te rest ,  i t  is  a lso a mat ter  of  legal i ty  when there is  no  

f ina l i ty  to  issues of  such nat ional  importance.   Put  as ide the  

issues of  budget .   A  lo t  o f  money is  expended on th is  enqui ry  

and i t  has to  be brought  to  an end as soon as possib le.   So 

there is  just  so much at  s take.   I t  cannot  just  be issues of  

postponing fo r  the sake of  postponing.   That  is  why we are  

engaging wi th counsel ,  just  understand why is  i t  that  th is  10 

mat ter  has to be postponed fu r ther?  

 I t  was postponed last  year .   We lost  more than a  

month.   Now we are going to lose a week.   That  is  why we 

are engaging wi th counsel  to  understand the basis fo r  

postponing fo r  a week.   I f  we can indulge them, because I  

th ink in  fa i rness to them, they need to confer  wi th  the 

Sol ic i tor  General ,  Advocate,  Nthat i  Sebelemetsa?  I  have 

seen your correspondence.   They must  consul t  wi th  you,  s i r .   

But  a week is  too much.   We need to f ina l i se th is  mat ter  and 

at  least  make some progress.  20 

 So I  th ink,  Advocate Ngcukai tobi ,  we wi l l  take an 

adjournment ,  un less my s is te rs wou ld l ike to  ask something.   

We wi l l  ad journ fo r  how long do we need,  Advocate Skosana?  

What  do  you,  15 minutes,  15 minutes or  so.   And you wi l l  le t  

us  know once you have d iscussed.   You know what  our  
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posi t ion is .   I  th ink we have repeated ourselves again and 

again.   And p lease,  when you come back to us,  assist  us  

because we do not  see ourselves going home to wai t  for  next  

Monday.   We have done an appl ica t ion just  fo r  you to go and 

ta lk .  

 So,  Advocate Ngcukai tobi ,  thank you.   I  th ink in  

fa i rness,  we wi l l ,  a f ter  my s is te r  has asked,  and i f  there is  

any fur ther  quest ion f rom my s is ter  on the le f t ,  we w i l l  then 

adjourn for  15 minutes to enable Advocate Skosana and team 

to ta lk  and when you ar e ready,  we wi l l  come back.   You wi l l  10 

then have to ind icate whether ,  in  the context  of  the issues o f  

Mdlu l i  mat ter ,  whether  we can star t  e i ther  on Wednesday to  

not i f y  the wi tness who wi l l  come and we cont inue.   So do le t  

us know.  

ADV BALOYI -MERE SC :    I  just  wanted to ask you to consider  

th is .   Remember,  we adjourned on the 15th of  December.   And 

on the  day of  the adjournment ,  we knew that  Advocate Batohi  

is  going to request  her  own persona l  representat ion.   So that  

is  one th ing that  you need to con sider  and a lso consider  when 

d id the  Min ister  take the f ina l  decis ion and what  happened 20 

thereaf ter .   And a lso the fact  that  you had a f ramework,  you 

had an inc l inat ion  of  the wi tnesses that  you are going to ca l l .   

And I  do not  want  to  bel ieve that  they a l l  d ropped you on 

Fr iday,  th is  past  Fr iday.    

 So whi le  you are conferr ing,  p lease t ry  to  g ive us as  
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much in format ion  as you can,  so that  we understand what  

happened.   I  do not  th ink they had a meet ing on Fr iday and 

decided,  oh,  the enqui ry is  s i t t ing on Monday,  we are a l l  not  

going.   So p lease take us a long on th is  a month and a week 

that  we have been wa i t ing and whi le  t ime is  t ick ing,  what  

happened in  the process and what  steps d id you take to t ry  

and mi t igate,  to  t ry  and assist  th is  enqui ry to  be f ina l i sed 

wi th in the set  t imeframes.   Thank you.  

CHAIRPERSON :    Yes,  Advocate  Skosana,  I  see you are  

pressing,  yes.  10 

ADV SKOSANA SC :    No,  I  just  wanted to conf i rm that  we wi l l  

do our  best  to  br ing that  in format ion.  

CHAIRPERSON :    Thank you,  s i r .   Counsel ,  we wi l l  take an 

adjournment  fo r  15 minutes unt i l  quar ter  past ,  is  i t?   Unt i l  

three o 'c lock.   You wi l l  send our  researcher to  ca l l  us.   Thank 

you.  

ENQUIRY ADJOURNS 

-  -  -  -  -  -  -  -  -  -  -  -  -  -  -  

ENQUIRY RESUMES 

CHAIRPERSON :    Good af ternoon everyone,  good af ternoon 20 

Counsel .   Advocate Skosana .   

ADV SKOSANA SC :    Thank you,  Madam Chair ,  and the panel  

for  g iv ing us an opportuni ty  to  confer .   Madam Chai r ,  before 

addressing the issue,  and I  be l ieve I  am going to be short  on 

the issue of  the wi tnesses,  i t  has been ind icated to  me that  
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Advocate Hul ley  SC would l ike to  address the panel  as wel l ,  

on the,  par t icu lar ly  on the issue o f  the conf l ic t  o f  in te rest ,  

insofar  as the resolut ion of  that  quest ion may requi re up to a  

week,  up to Monday next  week .   I  wi l l  leave that  to  the panel ,  

that  issue.    

 But  on the quest ion of  wi tnesses,  Madam Chair ,  the  

answer is  s imply that  as evidence leaders we had a p lan,  and 

f i rs t ly  the p lan was that  we were go ing to deal  wi th  the issue 

of  the Cato Manor and the wi tnesses  and on that  basis,  I  

personal ly  requested to be excused f rom th is  enqui ry ,  to  go 10 

and consul t  wi th  some of  those wi tnesses .   And I  consul ted  

wi th one of  them.   One must  remember that  these w i tnesses 

are h igh- ranking of f ic ia ls ,  advocates,  most  of  them .  One of  

them I  consul ted for  no less than 12 hours,  and thereaf ter ,  

that  was now before the adjournment  on the  15 t h  o f  

December.    

CHAIRPERSON :    Sorry,  Counsel ,  the wi tness you consul ted  

wi th,  was i t  in  re lat ion to  Cato Manor or  another  mat ter?  

ADV SKOSANA SC :    The Cato Manor ,  Madam Chai r ,  yes .   

And our  p lan was that  we would not  l ike to  deal  wi th  wi tnesses 20 

haphazard ly,  you know,  ca l l  the wi tnesses in  re lat ion  to Cato  

Manor ,  and then the next  in  re lat ion to the M dlu l i  case.   But  

then I  consul ted w i th that  f i rs t  wi tness,  and thereaf te r ,  on the  

basis of  what  I  had been to ld,  p repared a statement ,  which 

was not  a  short  s tatement ,  o f  a t  least  20 pages,  and provided 
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to  the wi tness,  who then in formed me that  i t  is  going through 

the statement ,  and we are now in the th ick of  the fest ive  

season.  

 And la ter  on,  I  a lso consul ted another  wi tness,  who 

had been a l located to me to deal  wi th  that  wi tness,  second 

wi tness,  who we could not  physica l ly  meet  over  the  fest ive  

season,  but  I  he ld a consul tat ion over  cer ta in aspects  wi th 

h im,  wi th the understandin g that  we wi l l  cont inue wi th the  

consul tat ion in  the beginning of  2026 .    

 Now,  the f i rs t  wi tness that  I  consu l ted wi th,  a f ter  a  10 

whi le ,  I  th ink i t  was about  over  two weeks,  returned to me to  

say he is  not  happy wi th the statement ,  and she requi res an 

opportuni ty  to  prepare her  own statement .   That  being the  

case …[intervenes] .  

CHAIRPERSON :    She has,  she needed an opportuni ty  to?  

ADV SKOSANA SC :    To prepare a statement  of  her  own.  

CHAIRPERSON :    Her own statement .  

ADV SKOSANA SC :    Of  her  own.    

CHAIRPERSON :    Her own statement .  

ADV SKOSANA SC :    Yes,  and provided to me to be  able to  20 

set t le  th is ,  and then we could f ina l i ze our  consul ta t ion .   A lso,  

one must  remember that  we needed to provide statements to  

the team of  Advocate  Chauke.  

CHAIRPERSON :    And these wi tnesses,  as you said,  a re h igh -

prof i le  wi tnesses? 
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ADV SKOSANA SC :    Ja,  wi tnesses,  ja ,  ja ,  they are 

advocates in  the NPP's of f ice.  

CHAIRPERSON :    Yes.  

ADV SKOSANA SC :    Yes.  

CHAIRPERSON :    So she is  an advocate,  she could prepare  

her  own statement .  

ADV SKOSANA SC :    She could prepare her  own sta tement ,  

and which days passed,  and I  made fo l low -ups as much as I  

could ,  where is  your  statement ,  i t  is  not  coming through ,  i t  is  

not  coming for th .   That  in ,  and I  am giv ing just  a  broad 10 

overv iew of  what  happened .   That  was now up to last  week.   

I t  is  only on Thursday,  to  our  g reatest  surpr ise,  that  the  

wi tness in formed me that  she is  not  p repared anymore to  

test i fy  and she gave us the reasons for  doing so .   She gave 

us a statement ,  qu i te  a long statement ,  fo r  us to  go through ,  

a report ,  some report  that  she had previously prepared for  

the of f i ce of  the N DPP.    

 Now,  that  was now Thursday,  las t  week .   And on 

Fr iday,  I  a lso rece ived a WhatsApp message f rom the second 

wi tness,  who in formed me again that  because of  h is  20 

commitments,  because of  h is  commitments,  or  the  

commitments that  he has made th is  year  in  h is  l i fe ,  you know,  

the studies,  and he counted a number of  th ings,  he is  no 

longer prepared to test i fy  in  th is  enqui ry ,  and which we 

conveyed,  I  conveyed to the team.  
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 So,  in  essence,  our  p lan,  and these two wi tnesses,  I  

must  ment ion that ,  in  terms of  our  est imat ion,  the f i rs t  wi tness 

would have taken,  our  est imat ion,  about  8 to  10 days .   The 

second one,  6 to  7 days .   And we had contemplated that  in 

the event  Advocate Batohi  does not  return,  we would be able  

to  cover that  per iod.   And the rest  of  the col leagues,  dur ing  

thei r  test imony,  the test imony of  these wi tnesses,  they would 

be going out ,  they would be excused  l ike ,  just  l ike i t  happened 

to me,  to  go out  and consul t  wi th  these other  wi tnesses,  so  

that  the proceedings are not  in ter rupted,  we can proceed wi th  10 

the case.    

 I  a lso want  to  ment ion that  Advocate  Mohlamonyane 

SC,  on the  other  hand,  was a lso consul t ing wi th a d i f ferent  

wi tness,  who a lso  would,  accord ing  to our  est imat ion ,  would 

take about  10 days to 15 days ,  that  is  our  est imat ion of  the  

test imony,  and received a message f rom his at t o rneys tha t  

the wi tness wi l l  not  be able to  test i fy  …[intervenes] .  

CHAIRPERSON :    His at torneys,  a re you refer r ing to  

Advocate Mohlamonyane?  

ADV SKOSANA SC :    Sor ry …[ int ervenes] .  20 

CHAIRPERSON :    His at torneys?  

ADV SKOSANA SC :    Sor ry,  the at tendees of  the wi tness,  

who has separate  at torneys .   So,  we were in formed that  they 

need to consul t  wi th  th is  wi tness,  p repare the wi tness,  and in  

what  they are do ing,  the wi tness wi l l  on ly be avai lab le to  



26 JANUARY 2026 –  DAY 18  

Page 100  o f  153  

test i fy  towards the end of  February,  February 2026,  in  th is  

enqui ry,  because they want  to  make sure that  they secure the  

r ights of  the i r  c l ient  who …[ intervenes] .  

CHAIRPERSON :    I f  I  may ask,  is  that  Major  General  

Booysen,  because I  saw a le t te r  f rom an at t orney,  which 

expressed sent iments to  that  ef fect .   Is  that  the a t torney,  

at torney Koen?  Is  that  the at torney? 

ADV SKOSANA SC :    Madam Chair ,  you are r ight  on the 

point ,  yes.    

CHAIRPERSON :    Wel l ,  that  takes us to the th i rd wi tness .   10 

You have spoken about  two wi tnesses .   This one is  the th i rd 

wi tness.  

ADV SKOSANA SC :    The th i rd w i tness,  ja .   I  am informed 

that  the wi tnesses,  and that  would take about  two more,  wel l ,  

I  th ink  th ree,  in  the Cato Manor one,  who,  my col leagues,  we 

a l located each other ,  one another ,  they had d i f f i cu l t y  get t ing 

hold of  the wi tnesses in  the f i rs t  p lace dur ing the  fest ive 

season,  some of  whom were not  prepared to meet  them dur ing  

the fest ive season .    

CHAIRPERSON :    Are you speak ing fo r  o r  on behal f  o f  20 

Advocate Mtsweni ,  for  instance?  I  remember at  one stage 

last  year ,  he asked that  he be excused to go and consul t .   Are 

you speaking on h is behal f  as regards,  when you say my other  

co l leagues?  

ADV SKOSANA SC :    I  am speaking on,  ja ,  on  behal f  o f  
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Advocate Mtsweni  and Advocate ,  what  is  h is  surname  

…[indist inct ] .   Sorry,  Madam Chair ,  the,  ja ,  I  am used to the  

f i rs t  name.  

CHAIRPERSON :    Let  us f i rs t  hear what  the posi t ion is  wi th  

regard to Advocate Mtsweni ,  because I  remember he had to  

be excused last  year  to  go and consul t  wi th  the wi tness,  and 

what  has happened wi th regard to  that  consul ta t ion ?  I  just  

want  to  establ ish  whether  the evidence - leading team has 

prepared wi tnesses for  us to  proceed.   And i f  there are  

chal lenges,  precise ly what  a re those chal lenges ?  10 

ADV SKOSANA SC :    Yes.   Yes,  Madam Chair ,  maybe to a lso  

add or  to  c la r i fy  i s  that  as fa r  as the  wi tnesses re lat ing to the  

Mdlu l i  case,  we must  be honest  that  we had not  consul ted,  

and the p lan of  the evidence leaders was that  that  would take 

p lace once we see towards the end of  the case re lat ing to the  

Cato Manor .   And we would  l ike to  a lso emphasize that  what  

has real ly  d is turbed us and put  our  p lan of f  t rack is  what  

happened last  week ,  because,  wi th  the two wi tnesses ,  

because had that  not  happened,  we are  sure that  we would  

be able to  proceed even i f  in  the l ight  of  th is  postponement  20 

that  we are asking for  wi th  those two wi tnesses,  and they 

would take long,  t ime long enough for  the other  i ssues to be  

resolved that  we are deal ing wi th regard ing Advocate Bat ohi .   

CHAIRPERSON :    But  le t  us get  to  the speci f ics .   How many 

wi tnesses d id you l is t  in  the l i s t  were to test i fy  in  re lat ion to  
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the Cato Manor  mat ter ,  because you have spoken to two 

wi tnesses who col lapsed that  you had consul ted wi th,  and the  

th i rd wi tness who is  supposedly  co l lapsing is  Advocate  

Booysen.   We have seen the correspondence.    

ADV SKOSANA SC :    Yes.  

CHAIRPERSON :    There are other  wi tnesses in  your  l is t  as  

regards the Cato  Manor  mat ter .   What  i s  the posi t ion in  

re lat ion to those wi tnesses ?  You ment ioned that  your  

co l leagues have not  been able to  consul t .   In  re lat ion to which 

wi tnesses were they not  able to  consul t ?   Pardon.   Yes,  s i r .   10 

I  am sor ry .   In  re lat ion to  which  wi tnesses have your  

co l leagues not  been able to  consul t ?   

ADV SKOSANA SC :    Madam Chair  …[ intervenes] .  

CHAIRPERSON :    In  re lat ion to the Cato Manor  mat ter .   

ADV SKOSANA SC :    The Cato Manor  mat ter ,  because we 

had resolved and p lanned that  we would deal  wi th  those 

wi tnesses and be able to  conclude that  and the consul tat ion  

in  re lat ion to the Mdlu l i  case would  take p lace when we see 

that  we have covered the Cato Manor  and towards the end of  

i t  o f  course,  we would ask for  an  excuse of  some of  the 20 

col leagues to go and consul t  so that  there is  no in terrupt ion .   

But  wi th …[ intervenes] .  

CHAIRPERSON:   How many wi tnesses were a l located to 

each one of  you? 

ADV SKOSANA SC :    I  personal ly  had at  least  th ree.   Ja,  but  
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I  must  ind icate that  fo r  th is  per iod,  I  was focusing  on the 

wi tnesses that  I  was going to ca l l .  

CHAIRPERSON :    So you consul ted  only wi th two wi tnesses 

who have col lapsed .   

ADV SKOSANA SC :    Who have col lapsed,  yes .  

CHAIRPERSON :    The th i rd one?  

ADV SKOSANA SC :    As o f  last  week.   The th i rd one I  had 

not  consul ted wi th .   I  had not  even had an opportuni ty  to  do 

so  because my focus was on the  two wi tnesses .   And one 

would appreciate  that  the issues and in format ion  on th is  10 

mat ter  i s  qui te  involved and I ,  my focus was on them.   I  have 

not  yet  consul ted wi th the th i rd wi tness .  

CHAIRPERSON :    Advocate Mtsweni ,  how many wi tnesses?   

ADV MTSWENI :    Thank you,  Madam Chair .   Chai r ,  accord ing  

to the record,  to  the a l locat ion,  i t  was two wi tnesses .  

CHAIRPERSON :    And what  has happened wi th your ro l l ?   

ADV MTSWENI :    No,  in  fact ,  i t  is  three,  Madam Chai r .   I  

apologize.   I t  is  three.  

CHAIRPERSON :    [ Ind ist inct ]… [microphone of f ]  

ADV MTSWENI :    Yes.  20 

CHAIRPERSON :    How many have you consul ted wi th?   

ADV MTSWENI :    Chai r ,  I  have not  been,  I  am going to be 

honest ,  I  have not  consul ted wi th e i ther  of  them because the 

idea was that  we would,  once we resume,  the idea was that  

we would have been excused to consul t  wi th  them so that  we 
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can prepare the s tatements .   Thei r  ev idence is  not  long,  so I  

ant ic ipated that  w i th in a week or  two .  

CHAIRPERSON :    P lease speak to the microphone.    

ADV MTSWENI :    I  had not  consul ted wi th e i ther  of  them at  

th is  stage because the idea was that  we were st i l l  

fami l ia r iz ing ourselves because,  l i ke fo r  example,  there is  an 

of f icer  here whose evidence is  in te r l inked wi th both the Cato 

Manor and the Mdlu l i  mat ter .   And due to the voluminous 

nature of  the papers,  one had to star t  fami l iar iz ing  

themselves wi th ,  mysel f  wi th  the Cato Manor,  then use the  10 

fest ive season to  fami l ia r ize myse l f  wi th  the M dlu l i  mat ter .   

Then the idea was once the hear ing resumes,  I  wou ld then 

ask to be excused so that  I  can go and consul t  wi th  them,  

prepare the statements ,  and the ant ic ipat ion was that  i t  would  

not  have taken me more than two weeks to f ina l i ze  thei r  

s tatements.   So,  hence,  I  had not  consul ted wi th them .  But  

the idea was that  I  was not  going to s i t  here th roughout  the  

evidence of  Ms Batohi  or  these other  wi tnesses .   

CHAIRPERSON :    Last  year ,  you asked to be excused to 

consul t  wi th  some wi tness,  i f  my recol lect ion is  correct .    20 

ADV MTSWENI :    Yes,  yes.   At  that  s tage,  the idea was 

between Advocate  Skosana and I  was that  we would share  

the two wi tnesses,  Advocate Noko and Mlodjo .   But  because 

the chai r  re fused that  I  should be excused,  then,  hence,  

Advocates Kosana had to a lso consul t  wi th  Advocate Noko 
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and Advocate Mlotshwa.   But  because Chai r  re fused that  I  

should be excused,  then hence Advocate Skosana had to a lso 

consul t  wi th  Advocate Noko and Advocate Mlotshwa.   But  the 

idea was that  we were  going to share the  two wi tnesses 

together .  

CHAIRPERSON :    I f  my understanding is  correct ,  on the 

d iv is ion of  labour,  not  much has been achieved by the  

evidence- leading team.  And I  am saying th is  wi th the  

greatest  of  respect ,  but  look,  we are  now on the four th  month,  

or  i f  I  may say,  the th i rd month or  the second month,  and we 10 

are st i l l  ta lk ing in  terms of  we have ,  you  have not  consul ted  

wi th wi tnesses.    

ADV MTSWENI :    Chai r ,  unfor tunate ly,  but  what  one cannot  

lose s ight  of  the fact  i s  the stage a t  which we came into the  

mat ter .   

CHAIRPERSON :    I  beg your pardon,  s i r ?  

ADV MTSWENI :    I  am saying inasmuch as that  is  cor rect ,  

s ight  cannot ,  shou ld not  be lost  o f  the stage at  which we came 

into the mat ter .   We came into the  mat ter  when the hear ing 

had resumed,  and we were expected to,  amongst  others,  20 

fami l ia r ize ourselves wi th the papers,  a lso be here to assist  

the evidence leader dur ing the reading of  the  evidence.   So 

the only t ime that  we had so that  we can focus and de lve in to 

the papers was over  the fest ive season ,  because the last  two ,  

the weeks that ,  the two weeks tha t  were,  we came into the 
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mat te r ,  we had to be here,  and a t  the same t ime,  use the  

af ter -hours to  read through the papers .  

CHAIRPERSON :    Of  the three wi tnesses,  who could be ready 

to star t  in  due course?  Have you star ted?  Maybe i t  is  a  fa i r  

quest ion.   Have you star ted? 

MR MTSWENI :    Chai r ,  not  yet ,  bu t  I  can star t  immediate ly .   

And depending on the avai lab i l i ty ,  I  can t ry  and be ready 

wi th in a week .    

CHAIRPERSON :    I  am not  t ry ing to d ic tate how you should  

run your s ide of  the mat ter .    10 

MR MTSWENI :    I  appreciate that ,  Chai r ,  but  …[intervenes] .  

CHAIRPERSON :    But  …[ intervenes] .  

ADV MTSWENI :    A t  the end of  the day,  a lso I  have a  ro le to  

p lay here,  and i f  that  ro le means that  I  have to be d ic tated to,  

I  would welcome the d ictat ion .   

CHAIRPERSON :    I  cannot  d ic tate  to  you .   You are  here to 

gather  ev idence and present  i t  to  us.  

ADV MTSWENI :    Yes,  that  is  what  I  am saying.  

CHAIRPERSON :    I  do not  even know what  your ,  who are your  

wi tnesses.   You have just  g iven us a l i s t  in  December,  and 20 

you expect  that  you would have gone out  of  your  way to t ry  

to  r ipen th is  hear ing.  

ADV MTSWENI :    I  appreciate that ,  Chai r ,  but  hence,  I  do not  

want  to  be seen to be g iv ing excuses .   But  a lso,  Chai r ,  one 

has to appreciate  that  i t  was fest ive season .   Some of  these 
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wi tnesses had the i r  ho l idays p lanned,  and one could not  just  

g ive them a cal l  over  Chr is tmas hol idays and say,  h i ,  can you 

avai l  yoursel f  for  a  consul tat ion ?  One had to respect  that  as 

wel l .    

CHAIRPERSON :    Yes.  

ADV MTSWENI :    Yes.   So had i t  not  been,  but  i f  we d id not  

have a fest ive hol iday s in  between,  the cr i t ic ism would be 

just i f ied under the c i rcumstances,  Chai r .   

ADV BALOYI-MERE :   Are you saying the cr i t i c ism is  not  

just i f ied? 10 

ADV TSWENI :    Not  necessar i l y ,  Madam Mere.   I  am just  

saying that  maybe,  I  am lost  for  words .   

CHAIRPERSON :    I t  is  not  even a cr i t i c ism.   I t  is  a  fa i r  

s tatement  f rom the bench .  

ADV MTSWENI :    Yes,  which I  appreciate .  

CHAIRPERSON :    I  th ink you must  wi thdraw that .  

ADV MTSWENI :    I  wi thdraw the statement  as a cr i t ic ism ,  

unreservedly so.  

CHAIRPERSON :    Yes,  thank you .   Yes,  thank you,  Re 

Mtsweni .   And the jun ior  counsel ,  were you a l located 20 

wi tnesses to consul t  wi th ?  

ADV KHOOE :    Yes,  Chai r .   I  was a l located two wi tnesses in  

the Mdlu l i  case and,  two weeks ago .   And I  a lso must  say that  

because I  came at  a very la te  stage just  before the  

adjournment ,  I  had to go through the record and fami l iar ize  
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mysel f  wi th  i t  and I  used the December hol idays to do just  

that .   And because we are st i l l  go ing accord ing to the p lan 

that  we had,  I  d id  not  foresee that  i t  would co l lapse 

complete ly wi th in  two days .   So I  have not  consul ted wi th  

them.   But  I  am going out  to  do tha t .    

CHAIRPERSON :    You see,  I  am asking a l l  these quest ions,  

Counsel ,  to  make sure that  eventual ly ,  i f  we are  to  say a  

postponement  is  war ranted,  we know on what  basis  we are 

grant ing you the indulgence and fo r  how long .   

ADV KHOOE :    Yes,  Chai r .  10 

CHAIRPERSON :    Because as I  ment ioned to senior  counsel  

ear l ie r ,  as you know,  postponement  is  not  there  for  the  

tak ing.   I t  is  an indulgence.   

ADV KHOOE :    Cor rect ,  Chai r .  

CHAIRPERSON :    And we do not  have an appl icat ion in  f ront  

of  us that  wi l l  in fo rm us as to whether  the request  should be 

granted or  not .   And am I  correct  that  your ,  the  wi tnesses tha t  

have been a l loca ted to you a lso re late to  the Cato  Manor  

case? 

ADV KHOOE :    No,  Chai r ,  i t  is  the Mdlu l i  case.   20 

CHAIRPERSON :    The Mdlu l i  mat te r .  

ADV KHOOE :    Yes.  

CHAIRPERSON :    Have you star ted?  You have not  s ta r ted 

at  a l l?  

ADV KHOOE :    Consul t ing wi th the  wi tnesses? 
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CHAIRPERSON :    Consul t ing.  

ADV KHOOE :    No,  I  have not .  

CHAIRPERSON :    When do you p lan to star t  that  

consul ta t ion? 

ADV KHOOE :    I  wi l l  have to contact  the wi tnesses as soon 

as we adjourn,  and then I  wi l l  just  take i t  f rom there,  Chai r .  

CHAIRPERSON :    Thank you.   My s is te r?  

ADV BALOYI -MERE SC :    I f  I  may ask,  was there any 

par t icu lar  reason why you decided to concent rate only on the  

Cato Manor  wi tnesses wi thout  tak ing statements f rom the 10 

Mdlu l i  wi tnesses,  not  wi th  the  a im o f  ca l l ing a wi tness in  the 

Cato Manor and then cal l ing a wi tness in  the Mdlu l i  mat ter  

and then confusing the record ,  but  I  would  l ike to  know i f  

there was any speci f i c  reason why you decided to t reat  them 

as two separate mat ters to  a poin t  that  you want  to  f ina l i ze 

only,  you want  to  consul t  these wi tnesses f i rs t  before  you go 

to the other  wi tnesses.  

ADV SKOSANA SC :    I  am not  sure whether  there is  real l y  

any par t i cu lar  reason,  but  I  may say that ,  look,  having jo ined 

these proceedings a lso in  the middle,  I  found the evidence 20 

being led a l ready of  Advocate Batohi ,  and looking at  how 

th ings were,  is  that  the focus was main ly on the Cato Manor .   

Of  course,  her  ev idence covered,  to  some extent ,  the Mdlu l i  

mat te r .   But  i t  seemed to us,  and when we d iscussed i t ,  that  

i t  would be proper and log ica l  to  deal  wi th  that  par t  o f  the  
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case and complete i t  and then focus on the other  par t  o f  the 

case.  

 I  must  ment ion a lso that  Advocate  K ooe was g iven 

those wi tnesses for  Mdlu l i ,  par t i cu lar ly  because we needed 

to g ive  her  an opportuni ty  to  fami l iar ize hersel f  w i th  the 

in format ion and the facts of  the mat ter .   And that  would have 

g iven an opportun i ty  to  do that  i f  th ings were to happen in  the 

normal  way.   But  f i rs t ly  i s  that  we understand,  and we a l l  d id  

not  know what  is  going to happen now that  Advocate Batohi  

took the decis ion in  December ,  number one.  10 

 Number two,  our  p lan was that  we are going to f i l l  

that  gap so that  there is  no in ter rupt ion through these 

wi tnesses.   That  is  why my absolute focus,  and those 

wi tnesses would  have,  i f  they were prepared to test i fy ,  

covered qui te  a  great  area of  the case,  ev idence of  the case.   

So we,  in  a l l  reasonableness that  we had,  we thought  that  

would secure and avoid in ter rupt ing these proceedings i f  we 

were to secure these wi tnesses .   And a l l  ind icat ions f rom 

them, and I  speak personal ly ,  because I  spoke to them, were 

that  they were more than wi l l ing to  test i fy  and they gave me 20 

some statement ,  and as I  ind icated,  I  consul ted fo r  many 

hours wi th one of  them.  

 And i t  was real ly  a sudden and unexpected tu rn of  

event  when they said they  are no longer prepared to  test i fy .   

To some extent ,  and I  am not  saying perhaps,  to  some extent  
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we are to b lame,  but  essent ia l l y  what  has happened is  what  

we real ly  could  not  reasonably  ant ic ipate or  expect  to  

happen,  par t i cu la r ly  in  regard to these two wi tnesses .   

CHAIRPERSON :    I t  is ,  however,  correct  that  when you were 

appointed,  I  th ink  Advocate Skosana,  Advocate Mtsweni  f i rs t  

before you,  I  th ink.   I  th ink Advocate Mtsweni  was appointed 

before you,  cor rect?  

ADV SKOSANA SC :    Yes.  

CHAIRPERSON :    And subsequent ly  af te r  you,  the jun ior  

counsel  was appointed .   When you were appointed at  that  10 

t ime,  Advocate Batohi 's  s tatement ,  or  s tatement  under oath,  

was before you,  as i t  was before  us ,  and that  s tatement  

encompasses both issues,  the  Cato Manor  i ssue and the 

Mdlu l i  mat ter ,  which in  my v iew,  and correct  me i f  I  am 

incorrect ,  would have g iven you a star t ,  a l l  o f  you,  those who 

are located to consul t ,  a t  least  to  star t  wi th  some wi tnesses,  

jun ior  counsel ,  especia l ly  wi th  re lat ion to the Mdlu l i  mat ter  

there,  because the statement  was there .   The af f idavi t  was 

there.   I t  is  not  l ike everyth ing that  sur faced dur ing cross -

examinat ion was ment ioned fo r  the  f i rs t  t ime.  20 

 There were other  issues that  she ra ised in  her  

statement  which  would have enabled you to ident i fy  the  

re levant  wi tnesses .   So why is  i t  that  that  was not  done ,  just  

to  expedi te the mat ter ?  I  am t ry ing to understand,  f ine,  the 

two or  three wi tnesses have col lapsed,  but  for  the rest ,  why 
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is  i t  that  consul ta t ion was not  done ?   

 I  am just  th ink ing,  Advocate  Mohlamonyane was 

leading,  and then you have the three of  you s i t t ing here,  and 

then at  one stage you asked to be excused,  and I  am t ry ing 

to th ink,  to  understand,  why is  i t  that  whi ls t  you were 

presented wi th Advocate Bato hi 's  s tatement  under oath,  l i t t le 

seems to have been done ,  very l i t t le ,  i t  appears ,  over  a per iod 

of  a  month,  maybe I  should say that ,  or  c loser  to  a  month,  

and now we have to take a  week's adjournment  accord ing  to  

your request .  10 

ADV SKOSANA SC :    Ja,  wel l ,  as  far  as that  is  concerned,  

and may I  a lso ind icate,  insofar  as  our  jun iors  are  concerned,  

that  is  now me wi th Advocate Mohlamonyane,  I  fu l ly  take the 

b lame that  I ,  you know,  we gave them.  I  d id ,  I  thought  that  

we were going to  have these wi tnesses,  and I  k ind  of  gave 

them assurance,  tak ing f rom the re lat ions and the 

communicat ion w i th these wi tnesses,  that  real l y  you may 

consul t ,  but  take your t ime,  prepare yoursel f ,  but  these are  

the two wi tnesses that  you  are go ing to ca l l ,  and they may 

take over  th is  k ind of  t ime.    20 

 So on that  basis ,  I  th ink I  take the b lame there .   

Maybe I  should have ins isted tha t  they must  proceed and 

consul t  as quick ly  or  as urgent ly  as possib le,  and that  d id not  

happen,  for  which  I  profusely apologize .   Perhaps we could 

have done bet ter ,  but  where we are now,  we have now th is  
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s i tuat ion where we do not  have a wi tness who can test i fy  

immediate ly,  and one must  keep in  mind that  there  is  a lso  

some form of  agreement ,  agreement  between the par t ies to  

share wi tness sta tement ,  in  other  words,  whoever needs to  

be cal led next ,  we need to present  a statement  in  a dvance 

for  that .  

 So that  is  another  aspect ,  Madam Chai r ,  that  should  

be taken in to account  that  in  our  request  for  a week is  that  

there wi l l  need to  be a statement  prepared and g iven to the  

other  team.  And I  a lso must  ment ion that  whi le  we know that  10 

the issue about  the evidence of  Advocate Bato hi  s tar ted on 

the 15 t h  o f  December,  and perhaps one could have 

ant ic ipated that  she might ,  she might  not  come back,  but  the  

developments cont inued,  and i f  I  am cor rect ,  the last  

development  when the Min ister  sa id,  f ina l l y  decided on the  

appeal  was on the  8 t h  o f  January,  i f  I  am cor rect ,  which real l y  

then star ted put t ing more pressure  on .    

 Now i t  looks l ike the issue of  her  acqui r ing that  legal  

counsel  that  she had asked fo r  is  coming to fo re,  i t  looks l i ke  

i t  is  not  going to happen,  and that  might  create prob lems for  20 

th is  enqui ry .   I  just  wanted to br ing that  in ,  that  tha t  is  one 

e lement  that  must  be taken in to account ,  that  there is  a date 

of  15 December which we acknowledge and we accept ,  but  

there are qui te  a few developments that  took p lace that  need 

to be taken in to account .  
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CHAIRPERSON :    You are stat ing that  what  would have 

caused problems for  th is  enqui ry?  

ADV SKOSANA SC :    No,  I  was ment ion ing only that  we know 

that  on the 15 t h ,  a f ter  the 15 t h  o f  December,  there was then 

an appl icat ion by  Advocate Bato hi ,  a l though we have  not  

seen that  appl icat ion,  fo r  the appointment  of  a  team, a legal  

team.  

CHAIRPERSON :    A  request ,  was a request  to  the  

…[intervenes] .  

ADV SKOSANA SC :    Ja . . . [ ind ist inct ]  appl icat ion,  reques t  ja .  10 

CHAIRPERSON :    The State At to rney.  

ADV SKOSANA SC :    Yes.   

CHAIRPERSON :    And to the Min ister .   

ADV SKOSANA SC :    Later  to  the Min ister .  

CHAIRPERSON :    There was no appl icat ion before us.   

ADV SKOSANA SC :    Yes,  a l l  I  was ind icat ing is  that  that  

issue and the f ina l  outcome of  tha t  came af ter  the Min ister  

had decided,  that  i t  is  now on the 8 t h  o f  January,  2026,  and 

of  course fo l lowed by what  we have now found about  the 

possib le conf l i c t  o f  in terest  as wel l .   I  am just  ment ion ing that  20 

those are factors that  one should take in to account .  

ADV BALOYI -MERE SC :    So,  accord ing to what  you have  

submit ted,  you in terv iewed two wi tnesses and they co l lapsed .   

We have communicat ion f rom Major  General  Bo oysen,  and  

you say he says he  wi l l  on ly be avai lab le towards the end of  
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February,  and then the remain ing  wi tnesses have not  been 

consul ted.    

ADV SKOSANA SC :    Ja,  tha t  is  in  essence yes.  

ADV BALOYI -MERE SC :    Now you are here now asking for  

a stand-down,  a  pause,  a postponement ,  but  one cannot  

avoid wonder ing what  happens af ter  the week that  you would  

have requested,  say that  request  is  granted ,  would you have 

wi tnesses then,  o r  we are going to  s i t  again the whole day,  

having a conversat ion wi th the enqui ry  being put  on pause?   

 Because as i t  is  now,  you do not  have a wi tness 10 

statement  that  is  a lmost  ready,  and f rom your  

correspondence that  we  have seen,  you were supposed to  

have exchanged wi tness statements by the 19 t h .   When was 

the 19 t h?  Last  week,  Monday.   And i t  d id  not  happen,  and we 

are here.   Today is  the 26 t h .   You want  us to  come back next  

week,  which is  February.   I  am not  sure what  i s  the date next  

week,  Monday,  bu t  wi l l  we st i l l  be in  the same posi t ion ,  or  the  

posi t ion would have changed ?  Let  us not  put  Advocate Batohi  

in to the equat ion ,  because her  i ssue is  a d i f ferent  issue .   I  

am ta lk ing about  the evidence - leading team and the evidence 20 

that  they are supposed to lead here through wi tnesses .    

ADV SKOSANA SC :    Wel l ,  maybe to star t  wi th  the date of  19 

January.   That  date was not  a date on which the  par t ies 

agree,  and I  am not  saying i t  was unreasonable for  the ,  for  

Advocate Chauke 's team to suggest  that  date,  but  we could  
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not  agree for  the exchange of  wi tness statements .   We do not  

agree,  par t icu lar ly  because of  the  d i f f icu l t ies that  we are 

exper iencing wi th  our  wi tnesses .   We could not  agree to that  

date.    

 As fa r  as the second quest ion about  whether  by  

Monday we would be ready,  I  have d iscussed that  wi th  my 

team, and I  was g iven an assurance .   Of  course,  one takes 

in to account  that  you know,  i f  an ind iv idual  o r  a  wi tness says,  

I  cannot  consul t  or  I  cannot ,  I  am not  avai lab le  on th is  

par t icu lar  date,  i t  might  c reate d i f f icu l t ies,  but  that  we wi l l  be  10 

able to  have a  wi tness by  Monday to cont inue in  the event  

that  there are st i l l  issues about  the evidence of  Advocate  

Batohi .   We would  be able to  have a  wi tness to cont inue wi th 

th is  enqui ry  on Monday.  

MS RAMAGAGA :    Advocate Skosana,  maybe le t  me ask 

Advocate Mohlamonyane,  because you correct ly  po int  that  

when you came,  the t ra in was a l ready moving .   He was at  the 

helm as the chief  ev idence leader.   I  take i t ,  Advocate  

Mohlamonyane,  i f  you are able to  l is ten as you are  moving 

about ,  have you been l is tening? 20 

ADV MOHLAMONYANE SC :    I  have been l is tening .  

MS RAMAGAGA :    Okay,  thank you.   Now,  I  take i t  that  you 

work as a team, i r respect ive of  who arr ived when,  but  

otherwise,  as the  team was growing,  you cont inued to work 

as a team.   Is  tha t  a correct  assumpt ion? 
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ADV MOHLAMONYANE SC :    I t  is ,  Madam Ramagaga.   I t  is  

correct .  

MS RAMAGAGA :    R ight ,  thank you .   Now,  maybe le t  us f i rs t  

ta lk  about  the wi tnesses or  the  persons that  you have 

ident i f ied as wi tnesses to th is  enqui ry .   Am I  correc t  when I  

say that  the cal ibre  of  persons that  you have ident i f ied as  

wi tnesses and appear  on your l is t  o f  wi tnesses,  they are not  

lay persons.   They are persons who can be assumed to be 

having reasonable knowledge of  what  is  expected o f  them .   

Wi l l  that  be cor rect? General ly  speaking  …[intervenes] .  10 

ADV MOHLAMONYANE SC :    General l y  speaking,  Madam 

Ramagaga,  that  is  cor rect ,  save for  two of  them, but  genera l l y  

speaking.  

MS RAMAGAGA :    That  is  why I  am qual i fy ing i t  wi th  genera l .   

Right ,  thank you.   Now,  because the main crop seems to be 

the understanding crop a lone .   Moving fo rward,  quest ions 

that  I  wi l l  ask wi l l  be tak ing that  in to  considerat ion .   Now,  the 

cal ibre  of  those persons is  such that  they do qual i fy  to  assist  

in  developing the  draf t  s tatements that  you would then work 

on and maybe improve on them in due course.   Is  that  20 

correct?  

ADV MOHLAMONYANE SC :    That  is  correct ,  Madam 

Ramagaga,  and perhaps I  should ind icate to  you at  th is  stage,  

wi th  your permission,  what  I  encountered wi th my wi tness,  

and I  am going to  be very d i rect .  
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MS RAMAGAGA :    Would  you prefer  to  deal  wi th  that  f i rs t  or  

should I  f in ish and then you can  …[incomplete] .  

ADV MOHLAMONYANE SC :    You may f in ish,  Madam 

Ramagaga.  

MS RAMAGAGA :    Right ,  thank you.    

ADV MOHLAMONYANE SC :    I  w i l l  deal  wi th  that  la te r .   

MS RAMAGAGA :    Yes.   Thus far ,  we are in  agreement  that  

they could and they have the capaci ty  to  develop the draf t  

s tatements which  you  can,  could then work on and improve 

on.    10 

ADV MOHLAMONYANE SC :    Yes,  genera l ly .  

MS RAMAGAGA :    Thank you.   And before you put  the  names 

of  those persons in  the l is t  o f  wi tnesses,  d id you speak to 

them?  And when I  say d id you,  I  am ta lk ing about  you as a  

co l lect ive,  unders tanding that  you are at  the helm and you 

engage and set  ru les on how to do th ings.   Did you engage?  

The answer,  i f  i t  is  unison,  i t  w i l l  be yes or  no .   But  i f  each 

has h is o r  her  own answer,  you  wi l l  answer on behal f  o f  each,  

ind icat ing that  th is  one has exper ienced th is ,  o r  th is  one has 

not  contacted them at  a l l ,  or  so fo r th .   What  is  the state of  20 

af fa i rs?  

ADV MOHLAMONYANE SC :    Let  me ind icate to  the panel ,  

Madam Ramagaga,  that  I  was being assisted by Advocate  

Hul ley SC in ident i fy ing the wi tnesses.   And before I  was 

jo ined by the team, as you see i t ,  I  a l ready had cer ta in  
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wi tnesses,  potent ia l  wi tnesses,  who we wi l l  need as ev idence 

leaders to  come and test i fy  and assist  th is  enqui ry .   A f ter 

doing so,  I  then prepared a l i s t .   And I  must  point  out  at  th is  

stage that  I  prepared that  l is t  wi thout  consul t ing those 

wi tnesses,  wi thout  inqui r ing f rom them as to whether  they  wi l l  

be prepared to test i fy  o r  not .  

 I  was just  work ing on the basis that  they are potent ia l  

wi tnesses.   And in  the event  that  a  wi tness refuses to come 

and test i fy  because we do not  have,  as an enqui ry ,  subpoena 

powers,  we wi l l  then in form the panel  and our  opponents and 10 

the Chauke team that  such and such a wi tness,  who we have 

ident i f ied,  has reneged or  has decided not  to  test i fy .    

 Now,  af ter  having done that ,  a f te r  being jo ined by the  

rest  of  the team, the evidence leaders team, we then 

a l located speci f i c  wi tnesses  and I  was a l located General  

Johan Booysen.   I  must  ment ion at  th is  stage that  General  

Johan Booysen,  as far  back as November,  December,  had 

prepared draf t  s tatements for  us  af ter  consul t ing ,  af ter  

in terv iewing h im and ta lk ing to  h im in  Cape Town on or  about  

the 6 t h  o f  November,  i f  my memory serves me wel l ,  6  20 

November,  2025.   And indeed,  he promised to send draf t  

s tatements.   Indeed,  he d id so unt i l  he gave us a f ina l  one .   

 Now,  some t ime ago,  a few days ago,  maybe two 

weeks ago,  I  s ta r ted  work ing on the  last  d raf t  and I  ca l led h im 

last  weekend to say to h im,  General ,  I  am work ing  on your  
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s tatement ,  the last  one that  you sent  to  us.   He sent  the  

statement  to  me and Advocate H ul ley SC.   I  sa id to  h im,  I  am 

work ing on that  s tatement .   I  am t ry ing to f ina l i ze and set t le  

i t  and I  am of  the v iew that  you and I  should s i t  in  Cape Town .   

I  w i l l  f ly  down to  Cape Town on two consecut ive days to  

f ina l i ze your statement .   We are agreeable about  that .    

 I  extended an o l i ve hand to h im and said,  your  lawyer  

or  your  advocate can be present  i f  she wishes or  i f  they wish .   

I  do not  have a problem wi th that .   And he of fered  me,  he  

of fered to g ive me,  rather ,  le t  me correct  mysel f .   He asked 10 

me as to whether  he can g ive my mobi le  number  to  h is  

advocate .   I  sa id,  yes,  you can do that .   And then we got  in to 

a conversat ion wi th h is  advocate  and h is advocate ind icated 

to me that  they are work ing on h is statement .  

MS RAMAGAGA :    F inal  s tatement?  

ADV MOHLAMONYANE SC :    Yes,  they are work ing  on h is  

statement .   I  sa id,  I  have a l ready star ted work ing on that  

s tatement .   She said,  no,  we are work ing on that  s ta tement  

because our  c l ien t 's  r ights have been t rampled on and no one 

has protected our  c l ient ,  and our  c l ient  has to be pro tected .   20 

Af ter  speaking to her ,  I  then rever ted to General  Bo oysen to  

say,  General  Booysen,  I  am in th is  s i tuat ion.   Your advocate  

is  saying one,  two,  three to  me .   Now,  I  want  to  f ind out  f rom 

you as to whether  you would st i l l  come to the enqui ry  to  

test i fy .    
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 He emphat ica l l y  ind icated to me that  he is  prepared 

to test i fy .   He does not  want  to  be  seen to be a recalc i t rant  

wi tness,  but  he has concerns .   His concerns are the Dani kas 

issue.   The Dan ikas c l ips that  were f l ighted on a i r  and 

everybody e lse in  South Af r ica has seen that  and i t  pa ints a 

very bad p icture on h im and he wants to  deal  wi th  tha t  in  h is ,  

fu l ly ,  decis ive ly in  h is  af f idavi t .   And he is  saying to  me that  

in  the course of  doing that ,  he has documentat ion,  some of  

which is  not  cur rent ly  in  h is  pos session.   I t  is  ly ing around 

e lsewhere and he st i l l  has to  …[intervenes] .  10 

MS RAMAGAGA :    I  have been t ry ing to just  ind icate that  

remember that  now I  am not  looking for  fu l l  in format ion .   

ADV MOHLAMONYANE SC :    Yes.  

MS RAMAGAGA :    A t  least  you are g iv ing me,  you are g iv ing  

the panel  an idea about  General  Bo oysen in  par t icu lar .   But  

the main gravamen of  my quest ions is  to  check about  whether  

you know,  capaci ty  to  develop draf t  s tatements and you have 

i l lust rated in  your  address that  yes ,  there are some of  them 

of  course and General  Bo oysen is  one of  those that  have 

par t ic ipated in  the evolut ion of  the  draf t  s tatement  thus fa r .   20 

That  is  correct?  

ADV MOHLAMONYANE SC :    That  i s  cor rect ,  bu t  

…[intervenes] .  

MS RAMAGAGA :    Yes.  

ADV MOHLAMONYANE SC :    Wi th the ass istance  
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…[intervenes] .  

MS RAMAGAGA :    Wi th the assistance of  the,  h is  legal  team.    

ADV MOHLAMONYANE SC :    His legal  team.  

MS RAMAGAGA :    Which is  f ine .  

ADV MOHLAMONYANE SC :    Yes.  

MS RAMAGAGA :    Yes.   Now the,  i s  he the only person that  

you have consul ted wi th or  f rom whom you have sought  a  

draf t  s tatement  or  what  is  the posi t ion ? 

ADV MOHLAMONYANE SC :    So fa r  yes,  Madam Rama gaga.   

That  is  the only wi tness that  I  consul ted wi th,  that  I  contacted,  10 

apart  f rom in i t ia l l y  contact ing Advocate Mlotshwa when I  was 

st i l l  a lone here .  

MS RAMAGAGA :    Yes.  

ADV MOHLAMONYANE SC :    Before I  was jo ined by my fe l low 

col leagues.  

MS RAMAGAGA :    Okay,  yes.  

ADV MOHLAMONYANE SC :    Yes.   

MS RAMAGAGA :    We wi l l  come back to that  i f  necessary .   I  

am st i l l  on the issue of  just  genera l  quest ions.   Now the  

wi tnesses that  you have ident i f ied or  persons that  you have 20 

ident i f ied as wi tnesses to th is  enqui ry ,  was that  l is t  drawn 

f rom the names that  appear in  Advocate Bat ohi 's  af f idavi t  or  

ev idence or  a re they a lso const i tu ted of  any persons who 

could have made representat ions out  of  in terest ?  What  is  the  

posi t ion?  Is  i t  exclus ive ly  f rom the af f idavi t  or  i s  i t  a  mix of  



26 JANUARY 2026 –  DAY 18  

Page 123  o f  153  

th ings?  And i f  i t  is ,  p lease ind icate .   Thanks.  

ADV MOHLAMONYANE SC :    I t  is  a  mix of  th ings and I  am 

not  able to  say wh ich  ones have,  d id  Advocate Batohi  ment ion  

in  her  af f idavi t .   But  the major i ty  of  the wi tnesses who are on 

th is  l is t  was through the help of  Advocate Hul ley SC who 

helped me to ident i fy  a wi tness by te l l ing me that  th is  one is  

re levant .   Look a t  document  X ,  Y,  Z,  o r  documents  X ,  Y,  Z 

about  th is  wi tness is  re levant  on th is  aspect .   And some of  

the wi tnesses I  ident i f ied mysel f  but  in  the main I  was 

assisted by Advocate Hul ley SC.  10 

MS RAMAGAGA :    Okay,  that  i s  f ine.   At  the beginning when 

I  s tar ted asking you quest ions,  you wanted to ta lk  about  

whether  i t  is  a  par t i cu lar  wi tness or  wi tnesses,  remember ?  

Have you addressed that  in  your  answer,  especia l l y  that  long 

answer or  do you st i l l  want  to  ta lk  about  what  happened ?  

ADV MOHLAMONYANE SC :    Not  qui te .   I  th ink I  have 

addressed the issue of  Advocate Johan Bo oysen.   I  am sorry,  

not  Advocate Johan Bo oysen,  General  Johan Booysen,  

adequate ly .   He says to me,  i f  I ,  wi thout  being seen  to be  

repet i t i ve,  he is  p repared to test i f y .   But  he can only do so at  20 

the,  beyond February because even h is lawyer,  h is  advocate,  

is  ind icat ing to me that  that  s tatement  wi l l  on ly be avai lab le  

at  the end of  February.    

MS RAMAGAGA :    Okay,  thank you .   But  then you a lso  

ment ioned r ight  towards the end,  you ment ioned Advocate  
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Mlotshwa.  

ADV MOHLAMONYANE SC :    Yes,  Madam Ramagaga,  I  d id  

ment ion Advocate  Mlotshwa.  

MS RAMAGAGA :    Ja,  is  there anyth ing that  you want  to  say  

…[intervenes] .  

ADV MOHLAMONYANE SC :    About  …[ intervenes] .  

MS RAMAGAGA :    About  her  avai lab i l i ty  and draf t  s ta tements  

or  so? 

ADV MOHLAMONYANE SC :    Le t  me ind icate th is  at  the  

outset .   This enqui ry  star ted on the 17 t h .   We star ted on the  10 

17 t h  o f  November 2025 and i f  I  am not  wrong,  Advocate Batohi  

s ta r ted leading her  ev idence on the Wednesday ,  the  

Wednesday of  that  week.   On the  Saturday,  I  p icked up a  

phone and spoke to Advocate Mlo tshwa wi th  a v iew to f ind  

out  about  h is  avai lab i l i t y  for  a consul tat ion ,  the Saturday,  the  

22 n d  o f  November .    

 Advocate Mlotshwa was more than wi l l ing to  test i fy .   

What  he ind icated to me as h is prob lem was that  he no longer  

has in  h is  possess ion h is statements  and he asked me to send 

h im h is statements that  he made when he test i f ied  in  the  20 

Mokgoro  Enqui ry  and the Zondo Commission and I  made them 

avai lab le to  h im .   He even sent  me c l ips when he was 

test i fy ing and I  conveyed that  to  my co -evidence leaders 

when they jo ined me.   I  a lso ind icated that  to  Advocate H ul ley  

and today the s i tuat ion is  d i f ferent .    
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MS RAMAGAGA :    What  i s  the state of  a f fa i rs ?  What  has 

changed?  

ADV MOHLAMONYANE SC :    What  has changed is  what  

Advocate Themba Skosana has ind icated to the panel  that  

Advocate Mlotshwa is  now giv ing severa l  reasons about  h is  

unavai lab i l i ty  dur ing the course o f  th is  year .   One of  h is  

reasons why he wi l l  not  have t ime,  i f  I  may use tha t  pun,  to  

come over to  test i fy  in  th is  enqui ry  i s  that  one,  he is  p repar ing  

for  the 7 t h  I  th ink,  I  am speaking under cor rect ion,  7 t h  

Comrades marathon.   Two,  he has registered a Master 's  10 

degree wi th one univers i t y ,  I  be l ieve i t  must  be one of  the  

univers i t ies in  KZN.    

 Another  reason is  he is  s addled wi th  mat ters,  h is  own 

personal  mat ters  that  he deals wi th  as a  pract i t ioner .   He is  

now in pr ivate  pract ice .   He is  a member  of  the 

P ietermar i t zburg Bar in  KZN and that  he wi l l  be  having  

mat ters ,  h is  hands wi l l  be fu l l ,  so to  put  i t ,  and he  wi l l  not  be  

able to  assist .    

MS RAMAGAGA :    Okay,  thank you .   So thus far ,  is  the 

wi tness,  is  General  Booysen the only wi tness that  you can 20 

te l l  us is  avai lab le for  the Cato Manor  issues or  is  there  

another  one that  you can say as  far  as I  am aware,  th is  

wi tness or  these wi tnesses are st i l l  commit ted to the cause ? 

ADV MOHLAMONYANE SC :    One of  the wi tnesses that  I  

be l ieve  is  s t i l l  commit ted to the cause is  Advocate  S  Ri ley 
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and she has been a l located to Advocate Mtsweni  and I  have 

g iven Advocate Mtsweni  her  mobi le  number,  which  I  asked 

f rom the NPA team and as soon as,  I  be l ieve,  we leave th is  

chamber,  he  wi l l  get  in  contact  wi th  her .  

 The next  one is  the one a l located to me,  General  

Nhlanhla Mkhwanazi ,  whose evidence,  accord ing to what  we 

have,  wi l l  not  be long and I  sa id to  mysel f ,  wel l ,  th is  one wi l l  

not  be long,  I  wi l l  see h im later  af ter  I  shal l  have deal t  wi th  

the Johan,  General  Johan Booysen 's i ssue.   So I  pa rked i t ,  

maybe at  my own per i l  o r  a t  the per i l  o f  the panel ,  ra ther  the 10 

evidence leaders.   I  just  pa rked i t  because I  wanted to f i rs t  

deal  wi th ,  because I  thought  she wi l l  not ,  he wi l l  not  be a 

compl icated wi tness,  but  maybe upon  h indsight ,  because I  

should not  have used,  I  should not  have acted in  the manner 

in  which I  acted ,  I  should have consul ted h im .   Upon 

h indsight ,  I  rea l i zed that .    

MS RAMAGAGA :    No,  thank you very much,  Advocate  

Mohlamonyane.   

ADV MOHLAMONYANE SC :    Thank you,  Madam Rama gaga.  

CHAIRPERSON :    I  am making just  a  genera l  s tatement  to  20 

the evidence leading team.   You were appointed by the  

President  to  execute your funct ion  and i f  the wi tnesses or  

potent ia l  wi tnesses who are of f ic ia ls  in  the NPA ,  makes i t  

d i f f icu l t  for  you to execute your funct ion,  should you  not  p lace 

that  in  wr i t ing and address that  to  the Min ister  that  we have 
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been g iven th is  task,  we are not  able to  per form our funct ion 

because of  th is ,  that ,  and that ,  especia l l y  the wi tnesses who 

are of f ic ia ls  o r  advocates in  the NPA .  

ADV MOHLAMONYANE SC :    May I  answer,  Madam Chai r?   

CHAIRPERSON :    Yes,  I  just  want  to  know.  

ADV MOHLAMONYANE SC :    Yes,  you are correct ,  Madam 

Chai r .   That  would be ideal .   That  would be a proper  posi t ion  

to take to in form the Min ister  about  the h indrances that  we 

encounter .   But  in  th is  mat ter ,  about  these two wi tnesses that  

Advocate Skosana SC has referred to,  one is  Advocate 10 

S imphiwe Cyr i l  Mlotshwa who is  no longer in  the Publ ic  

Serv ice.   He is  in  pr ivate pract ice now.   I  am not  sure whether  

we can report  h im to the Min ister .    

 The second one is  Advocate Moipone Noko.   She is  

a lso the former DPP of  KZN.   In  2012,  thereabout ,  she was 

appointed the DPP.   And as ind ica ted a l ready by Advocate  

Skosana SC,  she was wi l l ing to  test i fy ,  but  she has changed 

colours now.   I  wonder whether  i t  would be appropr ia te to  

report  them to the  Min ister .   They are no longer in  the Publ ic  

Serv ice,  Madam Chai r .   Thank you .  20 

CHAIRPERSON :    [ Ind ist inct ]… [microphone of f ]  Noko.   

ADV MOHLAMONYANE SC :    Ja ,  Advocate Noko is  no longer  

in  the Publ ic  Serv ice.   She has resigned .  

CHAIRPERSON :    And Advocate Mlotshwa? 

ADV MOHLAMONYANE SC :    Advocate Mlotshwa is  in  pr ivate  
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pract ice now.   He is  in  pr ivate pract ice as a member of  the 

P ietermar i t zburg Bar .    

CHAIRPERSON :    I  am not  th ink ing  in  terms of  repor t ing as  

such,  but  just  p lac ing in format ion before the Min ister ,  

because at  a c r i t ica l  t ime,  these advocates served under the  

auspices of  the Department ,  not  necessar i ly  that  they be 

invest igated,  but  just  to  p lace in format ion fo r  the Min ister  to  

understand the chal lenges you are conf ronted wi th as 

evidence leaders.   

ADV MOHLAMONYANE SC :    I  agree.   I  am inc l ined to agree 10 

wi th you,  Madam Chai r .  

CHAIRPERSON :    I  may be wrong,  but  i t  is  a  mat ter  that  on  

your own you can consider .  

ADV MOHLAMONYANE SC :    We wi l l  indeed consider  that .   

Thank you,  Madam Chai r .  

ADV BALOYI -MERE SC:   Maybe just  to  add,  a l though they 

are in  pr ivate pract ice,  but  they are  wi th in a regulated space .   

ADV MOHLAMONYANE SC :    Yes,  of  course ,  Madam Baloyi -

Mere.   

ADV BALOYI -MERE SC:   So you can deal  wi th  them wi th in 20 

that  regulated space.  

ADV MOHLAMONYANE SC :    Especia l ly  that  they are  

members of  the LPC,  Legal  Pract ice Counsel .   I  am not  sure 

about  Noko,  but  she is  s t i l l  an advocate .   She is  s t i l l  ho ld ing  

the t i t le  of  advocate.  
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ADV BALOYI -MERE SC:   As long as she st i l l  ho lds  

…[intervenes] .  

ADV MOHLAMONYANE SC :    Yes.  

ADV BALOYI -MERE SC:   And she is  a member of ,  any legal  

pract i t ioner  in  South Af r ica is  regulated by the LPC .    

ADV MOHLAMONYANE SC :    Indeed.  

ADV BALOYI -MERE SC:   So you can deal  wi th  them wi th in 

that  space.  

ADV MOHLAMONYANE SC :    We wi l l  do that .   We wi l l  

consider  that .   Thank you,  Madam Baloyi -Mere.  10 

CHAIRPERSON :    That  sa id,  what  is  your  f ina l  p roposal ,  

Advocate Skosana?  I  know that  you have in t imated that  

Advocate Hul ley might  want  to  say something.    

ADV SKOSANA SC :    Yes.  

CHAIRPERSON :    But  f rom your  s ide,  what  i s  the f ina l  

proposal  you wish  to make to us for  considerat ion ? 

ADV SKOSANA SC :    Madam Chair ,  our  proposal  i s  that  we 

request  the postponement  or  adjournment  of  these 

proceedings unt i l  Monday  And on the basis that  on  Monday 

we should,  and perhaps Advocate H ul ley wi l l  touch on that  i f  20 

he is  g iven an opportuni ty .   On Monday,  we wi l l  have some 

headway insofar  as  the issue of  the evidence of  Advocate  

Batohi  is  concerned,  number one.    

 Number two,  i f  not ,  i f  Advocate Bato hi  is  unable to  

cont inue wi th her  test imony by Monday,  we wi l l  make sure 
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that  we have a w i tness to cont inue g iv ing evidence before 

th is  enqui ry .    

CHAIRPERSON :    You are making an undertaking  that  i f  

Advocate Batohi 's  issue is  not  resolved or  s he is  not  able to  

take the wi tness s tand,  you as evidence leaders wi l l  be ready 

to proceed? 

ADV SKOSANA SC :    Yes,  indeed,  we are making that  

undertaking.   

CHAIRPERSON :    Supposedly,  you would have exchanged 

the wi tness statement  in  advance wi th the Advocate  Chauke’s  10 

team.  

ADV SKOSANA SC :    Yes.   Madam Chai r ,  a t  least  there would  

be wi tness statements ,  maybe not  a l l  the statements,  but  

there should be a statement  of  a  wi tness ,  the w i tness we 

would have prepared fo r  Monday w i l l  have the statement  of  

that  wi tness ,  a lso  shared …[ intervenes] .  

CHAIRPERSON :    My quest ion is  whether  you would have 

exchanged the s tatement  that  i s  avai lab le wi th Advocate  

Chauke’s team in advance,  p robably on Fr iday.  

ADV SKOSANA SC :    Yes.    20 

CHAIRPERSON :    I f  we are to proceed on Monday w i th that  

par t icu lar  wi tness .   I  am t ry ing to  be,  make sure that  you are 

making th is  undertaking ser iously,  understanding that  the  

other  s ide must  have had a s i ght  of  the statement .   

ADV SKOSANA SC :    Indeed,  Madam Chai r ,  the undertaking  
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is  to  a lso share a statement  of  that  wi tness in  advance before  

Monday.  

CHAIRPERSON :    Thank you,  Advocate Skosana.   Thank you,  

Counsel ,  a l l  o f  you .   Advocate  Ngcukai tobi?  

ADV NGCUKAITOBI SC :    Madam Chair ,  I  suppose there is  

very l i t t le  fo r  me to say at  th is  point  o ther  than to ask who is  

th is  wi tness that  wi l l  be cal led on Monday so that  we can star t  

prepar ing.   

CHAIRPERSON :    Do you know,  Advocate Skosana,  or  do you 

have an idea,  more or  less? 10 

ADV SKOSANA SC :    Wel l ,  the f i rs t  avai lab le wi tness,  but  at  

th is  stage we contemplate Advocate Ri ley is  the one that  we 

th ink …[intervenes] .  

CHAIRPERSON :    Advocate Ri ley?  

ADV SKOSANA SC :    To be cal led on Monday,  yes.  

CHAIRPERSON :    I  hope that  when Advocate Ri ley f in ishes 

her  test imony,  other  wi tnesses wi l l  be l ined up so that  we 

obviate fur ther  adjournment  for  you to consul t  wi th  wi tnesses .   

So,  f rom here,  i f  we g ive you the fu l l  week,  we should  be able  

to  proceed uninter rupted so that  we f in ish your wi tnesses and 20 

enable Advocate Chauke 's team to lead h im i f  he reaches that  

s tage.   Can I  get  an undertaking f rom your s ide again,  

Advocate Skosana? 

ADV SKOSANA SC :    Yes,  that  is  our  ser ious in tent ion,  

Madam Chair ,  and we would do everyth ing in  our  power to  
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achieve that .  

CHAIRPERSON :    Of  course,  i f  there is  no evidence,  there is  

no evidence.   I f  the evidence - leading team is unable to  

source some informat ion,  you can only  do so much,  is  i t  not?    

ADV SKOSANA SC :    Indeed,  Madam Chai r .  

CHAIRPERSON :    In  which event ,  the team for  Advocate 

Chauke wi l l  assess i t s  posi t ion and decide  what  they want  to  

do.   Advocate Ri ley,  they say .  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chai r .   I  

suppose i t  a lso comes wi th the undertaking that  on Fr iday we 10 

wi l l  get  her  af f idavi t  or  s tatement .  

CHAIRPERSON :    Yes,  indeed.  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .    

CHAIRPERSON :    I  know that  you ear l ier  ind icated your  

opposi t ion to a week 's postponement ,  and th is  engagement  

has unravel led qu i te  a lo t  o f  in format ion when we were t ry ing 

to ascer ta in what  has been done,  who has been consul ted,  

why are we not  ready now,  why cannot  we get  at  least  one or  

two wi tnesses to k ick -star t  th is  th ing,  and are you st i l l  in  the 

same posi t ion  i f  you,  you could even star t  on Wednesday wi th  20 

whom? 

ADV NGCUKAITOBI SC :    No,  Madam Chai r ,  we,  they must  

ca l l  the next  wi tness .   Let  us deal  wi th  i t .   I  would  rather  save 

my energy fo r  the  wi tnesses.  

CHAIRPERSON :    Yes.   Yes,  thank you .   We wi l l  ad journ just  
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for  a  few minutes to put  our  heads together  and decide on 

th is  request  by the evidence - leading team.  I  beg your  

pardon.   My s is ter  reminds me that  a request  has been made 

for  Advocate Hu l ley to  say something .   You may come 

forward,  Counsel .   I  know that  there  is  another  –  you can shi f t  

a  b i t .   Yes,  thank you .  

ADV HULLEY SC :    Thank you,  Madam Chair .   There is  no  

burn ing desi re on  my par t  to  say anyth ing per se  o ther  than 

to expla in what  our  posi t ion  is .   So what  we had requested 

f rom the panel ,  pursuant  to  a le t te r  which was addressed to 10 

you,  Madam Chai r ,  as the Chai rperson of  the panel ,  was a  

request  to  a l low us to consul t  wi th  Advocate Batohi  whi le  she 

was under cross-examinat ion in  order  to  advise her .    

 The context  to  that ,  much of  which  has a l ready been  

canvassed,  was that  we were in i t ia l ly  br ie fed to act  on behal f  

o f  the NPA.   Those inst ruct ions were g iven to us by the State 

At torney and I  imagine that  i t  came f rom the E xco of  the NPA,  

which would have inc luded,  amongst  others,  Advocate Batohi .   

When Advocate Batohi ,  on the 15 t h  o f  December,  s tood down 

in  order  to  seek legal  counsel ,  her  desi re was to seek the 20 

advice of  counsel  other  than mysel f  and Advocate  Leketo.    

 We,  mysel f  and Advocate Leketo,  had in i t ia l l y  been 

br ie fed,  as I  sa id,  on behal f  o f  the NPA .   You may wel l  recal l  

f rom previous exchanges that  we had that  I  was at  pains to  

point  out  that  we were act ing fo r  the  NPA and we were not  
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par t  o f  the evidence leader 's  team.  

 At  any rate,  a l l  o f  that  was,  a l l  o f  that  cu lminated 

u l t imate ly in  the request  by Advocate Batohi  to  the State  

At torney to have the counsel  that  she wished to have 

appointed to ass ist  her  in  g iv ing  advice pursuant  to  the  

ind icat ion that  she had g iven to the panel  on the  15 t h  o f  

December .   That  request ,  as I  understand i t ,  u l t imate ly 

percolated up to  the level  o f  the Sol ic i tor  General ,  who 

decl ined to make the appointments .   Reasons were g iven and 

the Sol ic i tor  General  concluded by stat ing that  she had the  10 

r ight  of  appeal  and she should appeal  to  the Min ister .  

 The Min ister  was then,  af ter ,  as I  understand i t ,  a f ter  

some fur ther  correspondence was exchanged wi th the  

Sol ic i tor  General ,  the Sol ic i tor  General  ind icated that  he 

stood by the decis ion that  had been taken .   What  then 

t ranspi red was that  Advocate Batohi  then appealed to the  

Min ister  and the Min ister 's  response was that  there should be 

a consul tat ion,  sorry,  that  she shou ld rather  seek the  advice  

of  mysel f ,  o f  me,  and Advocate Le keto.    

 We,  af ter  consider ing the cor respondence,  we then,  20 

we decided to wr i te  to  the panel ,  as I  have ind icated,  to  make 

the request  to  the  panel  that  we should be a l lowed to consul t  

wi th  her  because i t  was ant ic ipated that  we would  need to  

consul t  on mat ters that  may wel l  involve,  may wel l  involve  

issues that  were canvassed in  the,  dur ing the course of  the,  
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o f  cross-examinat ion.    

 Now,  subsequent  to  that  and near ing the present  

date,  i t  became,  we,  I  cer ta in ly  had occasion to ref lect  upon 

th is  and how would I  be able to  consul t  wi th  her  and how 

would I  be able to  proper ly  address some of  the issues that  

were ref lected in  the request  to  the State At torney .   I t  seemed 

to me that  i t  was inevi tab le that  a  conf l ic t  o f  in terest  was 

going to ar ise on the one hand between Advocate Batohi  and 

the var ious opt ions that  may conf ront  her  and the NPA ,  bear  

in  mind that  my br ie f  came to me to repr esent  the NPA and 10 

not  to  represent  Advocate Batohi  and that  her  request  had 

been made in i t ia l l y  for  other  counsel  to  represent  her .  

 Now,  i t  was in  that  context  that  we approached the  

panel  th is  morning and ind icated that  we bel ieve that  we are  

heading inevi tab ly towards a conf l ic t  o f  in te rest .   We cannot ,  

we would not  be able to  proper ly  d ischarge our  mandate to 

e i ther  one of  those c l ients  to  be  able to  canvass every aspect  

that  was in  the best  in te rest  of  e i ther  one of  those two c l ients .    

 Now,  at  the moment ,  we are  unable to  take 

inst ruct ions f rom our c l ient ,  which is  the NPA.   Unt i l  now,  our  20 

c l ient  has been represented by Advocate Batohi  as wel l  as  

the Exco.   So where necessary ,  I  have had  to take 

inst ruct ions f rom the E xco,  but  s ince  la te,  s ince  the la t ter  par t  

o f  last  year  and the ear ly  par t  o f  th is  year ,  that  E xco has been 

somewhat  denuded of  some of  i ts  members.   Some of  the  
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members have fa l len away .   They have e i ther  res igned or  

ret i red.   I  s tand cor rected ,  I  do not  know which .   And at  least  

two of  them are s imply act ing members .    

 So the upshot  of  i t  a l l  is  s imply that  they are unable  

to  provide me wi th inst ruct ions,  even i f  they were desi rous to  

do so.   I t  is  possib ly  in  the context  of  that ,  having expla ined 

i t  to  the evidence leaders,  i t  is  poss ib ly  in  the context  of  that ,  

that  the suggest ion was made that  we should stand down unt i l  

Monday,  because Monday is  the date on which the new 

Nat ional  Di rector  of  Publ ic  Prosecut ions takes of f ice .    10 

 But  I  do not  ant ic ipate,  unl i ke,  and I  do not  wish to  

comment  necessar i ly  on the stance adopted by the evidence 

leaders,  but  I  cer ta in ly  do not  have the conf idence 

necessar i ly  because I  s imply have  not  spoken wi th the new 

Nat ional  Di rector  of  Publ ic  Prosecut ions,  whether  he would  

even enter ta in my presence on Monday .   So that  i s  something 

that  s t i l l  has to happen.    

 So I  cannot  g ive  any undertaking  as to when that  

would happen.   My exper ience,  hav ing worked wi th d i f ferent  

organs of  S tate and d i f ferent  departments,  my exper ience has 20 

a lways been that  I  am going to be requested to provide some 

k ind of  a  memorandum in order  to  br ing the ind iv idual  who  is  

going to have to take the  decis ion up to speed .   I  an t ic ipate 

that  that  would happen wi th the new Nat ional  Di rector  of  

Publ ic  Prosecut ions.  
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 The,  to  put  together ,  and,  of  course,  at  th is  stage,  I  

s imply have  not  been asked to put  together  anyth ing ,  not  a 

memorandum or  otherwise .   So I  am st i l l  hoping to get  an 

audience wi th the new Nat ional  Di rector  of  Publ ic  

Prosecut ions .   I  might  be ,  I  would  l i ke to  th ink that  I  would be 

a pr ior i t y  for  h im,  bear ing in  mind the c i rcumstances of  th is  

mat ter .   But  I  am s imply ,  I  have not  spoken wi th h im and I  am 

not  in  a posi t ion to comment  e i ther  way .    

 So that  is  the posi t ion where we f ind ourselves in ,  

and my posi t ion  appl ies equal ly  to  my jun ior ,  Advocate  10 

Leketo.   There was a quest ion that  was posed,  i f  I  recal l  

correct ly ,  by Advocate Balo y i -Mere,  as to  whether ,  when the 

Min ister  had been approached,  had she been approached 

about  the potent ia l  conf l ic t  o f  in terest .   The short  answer to  

that  is  no .   But  le t  me,  there were cer ta in aspects  of  the  

Min ister 's  le t te r  that  I  thought  may requi re me to rever t  to 

her ,  i f  I  was permi t ted to do so .    

 The one concern  that  we had when we considered 

whether  we ought  to  go back to the Min ister  was we had no 

understanding of  the regulatory f ramework that  gave r ise to  20 

the Min ister 's  posi t ion as the appeal  body.   So we read 

through a l l  the leg is la t ion,  the Sta te At torney Act ,  we read 

through the regulat ions and we read th rough the po l icy that  

we had been refer red to .   We were unable to  f ind any 

par t icu lar  document  or  inst rument  that  could ta lk  to  the 



26 JANUARY 2026 –  DAY 18  

Page 138  o f  153  

quest ion of  whether  the Min ister  was functus of f ic io ,  as i t  

were.   So we d id consider  the poss ib i l i ty  of  go ing back to the 

Min ister ,  not  spec i f ica l l y  on the quest ion that  was ra ised,  but  

on cer ta in other  aspects of  the le t ter .   But  that  is  as far  as  

we could take i t .   That  is  where we stand at  th is  point  in  t ime .   

CHAIRPERSON :    Given the fact  that  a decis ion has been 

taken a l ready by the Min ister ,  assuming she had no power to  

decide on the mat ter ,  i f  she is  functus of f ic io ,  but  a decis ion  

has been taken,  w i l l  there be any harm in you and your jun ior  

or  even the NPA present ing th is  d i f f icu l t y  to  the Min ister  that  10 

you ant ic ipate ,  because as I  unders tand the correspondence,  

the Min ister  decided on the basis that  you and the jun ior  are 

here and you could represent  Advocate Batohi  a t  the personal  

level .   That  is  how I  understood …[intervenes] .  

ADV HULLEY SC :    That  is  correct ,  Madam Chair .  

CHAIRPERSON :    Yes,  the cor respondence .   But  i f  the  

Min ister  is  to  be advised that  the converse is  t rue,  you are  

actual ly  not  in  a posi t ion to represent  her  because of  th is  

potent ia l  conf l i c t ,  a  mat ter  which was most  probab ly,  as I  

understand now,  not  b rought  to  her  at tent ion .   That  might  just  20 

resolve th is  whole conundrum  and the Min ister  may revis i t  

whether  she is  functus  or  not .   She may just  maybe ref lect  or  

the Sol ic i to r  General  h imsel f  may even reconsider  the  

posi t ion and decide otherwise .  

ADV HULLEY SC :    Madam Chair ,  i t  cannot  do any harm to  
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rever t  to  e i ther  one of  them.   I t  would seem to me that  g iven 

the level  to  which  i t  has advanced,  the appropr ia te  person,  i f  

we are to go back,  the appropr ia te person to go back to would  

be the Min ister  now that  she  is  se ized wi th the mat ter .   As I  

sa id,  th is  issue arose,  the quest ion of  the conf l ic t  o f  in te rest  

arose fa i r l y  recent ly .   So up unt i l  las t  week,  i t  was  not  a lways 

apparent  to  us that  there would have been a conf l ic t  o f  

in terest .   I t  was upon ref lect ion that  we came to appreciate  

that  there would  be a conf l ic t  o f  in terest .  

CHAIRPERSON :    Yes,  i f  I  may guide.  10 

ADV HULLEY SC :    But  I  take your  point ,  i f  I  may conclude .   

I  take your point .    

CHAIRPERSON :    Yes.  

ADV HULLEY SC :    And cer ta in ly  dur ing the course of  the 

debate between the panel  and the evidence leaders team, i t  

s t ruck me as being a rather  sensib le approach to adopt .  

CHAIRPERSON :    Counsel ,  i f  I  may guide,  i f  you may 

consider  that  approach,  that  the new NDPP has not  taken 

of f ice as yet ,  as you speak.    

ADV HULLEY SC :    That  is  so.  20 

CHAIRPERSON :    Advocate Batoh i  is  s t i l l  the NDPP.  And 

a lso g iven the fac t  that  these are  polycent r ic  i ssues that  wi l l  

enta i l  a  decis ion made or  to  be made by a member  of  the 

Execut ive .   You know,  when you ta lk  money in  Government ,  

especia l l y  because the NDP or  NPA fa l ls  wi th in the auspices 
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o f  the Department ,  o f  the Min ist ry ,  am I  r ight?  

ADV HULLEY SC :    So the …[ intervenes] .  

CHAIRPERSON :    I  am not  sure  whether  I  am put t ing i t  

correct ,  but  i t  is  an inst i tu t ion in  respect  of  which the NDPP 

works hand in  hand wi th the Min ister  of  Just ice .  

ADV HULLEY SC :    That  is  so,  M’Lady .   The,  i f  I  understand 

correct ly ,  funct ional  responsib i l i ty  ends at  the Nat ional  

Di rector  of  Publ ic  Prosecut ions or  operat ional  responsib i l i ty ,  

but  insofar  as the  responsib i l i ty  for  f inances are concerned,  

that  responsib i l i ty  ends wi th the Department  of  Just ice.    10 

CHAIRPERSON :    Yes.   The i ssues that  we are deal ing wi th  

now concerns f inance,  budgetary mat ters,  and the Min ister  

seems to be the r ight  person to go to insofar  as Advocate  

Batohi 's  request  is  concerned .   So i f  i t  is  d iscovered,  as you 

wi l l  be ta lk ing to  one another ,  that  there is  a conf l ic t  o f  

in terest ,  a  mat ter  that  might  not  have been brought  to  the  

table of  the Min ister  o r  even the Secretary General ,  Sol ic i tor  

General  rather  …[ intervenes] .  

ADV HULLEY SC :    The Sol ic i to r  General .  

CHAIRPERSON :    The Sol ic i tor  General  may reconsider ,  the  20 

Min ister  may a lso  reconsider ,  and we may not  even be here  

now.   We should have made a headway .   So i t  seems to me 

that  on the chal lenges that  you and your jun ior  a re conf ronted 

wi th,  which is  qu i te  understandable,  perhaps now that  the 

Min ister  has decided that  you must  represent  her  or  consul t  
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wi th  her ,  and you are now conf ronted wi th a l l  these sor ts of  

legal  chal lenges,  because even i f  you were to be appointed 

to represent  her ,  the quest ion that  then ar ise is  whether  you 

have a r ight  to  consul t  wi th  her  on mat ters that  a r ise  dur ing  

consul tat ion ,  I  mean cross-examinat ion.    

 That  opens a l l  o ther  d i f f icu l t  chal lenges,  as you 

know.   So i t  seems to  me that  the buck stops wi th the  

Min ister ,  and i f  she is  to  appreciate these chal lenges that  you 

are p lac ing before  us,  she may just  as wel l  decide otherwise .   

A week,  I  am not  sure,  but  i t  seems to me that  the f i rs t  person 10 

to communicate w i th is  the Min ister ,  because the new NDPP 

is not  yet ,  has not  assumed of f i ce.   Advocate Batohi ,  you 

cannot  ta lk  to  her .   She is  the NDPP, but  because of  these 

issues that  you are grappl ing wi th,  you cannot  ta lk  to  her .   

And the Min ister  is  the last  p lace to go to i f  the  Sol ic i to r  

General  does not  g ive you out ,  and he th inks that  you are not  

ent i t led.  

 I  am sure you wi l l  s tar t  there,  and then the mat ter  

wi l l  then go to the  Min ister .   He is  here,  you can d iscuss the 

mat ter  wi thout  necessar i l y  having  to wr i te  le t te rs to  each 20 

other .   And I  am sure the Sol ic i tor  General  appreciates the  

very chal lenges that  you are present ing to us.   Thank you.   I  

am not  sure whether  my s is ters would l ike to  ask you any 

quest ions.  

ADV BALOYI -MERE SC :    I  have just  one.   I  am sorry,  I  
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thought  I  would keep quiet ,  because i t  is  la te in  the day,  but  

I  cannot  help mysel f .   You painted a  p icture that  you,  i t  seems 

l ike  l i tera l l y  Exco wi th in the  NPA does not  ex ist  anymore .   

You said some have le f t ,  and some are act ing ,  two.   

ADV HULLEY SC :    Two of  them are act ing,  that  i s  cor rect .   

ADV BALOYI -MERE SC :    Are act ing.   And how many have 

le f t?  

ADV HULLEY SC :    I f  I  understand cor rect ly ,  one has le f t ,  

and Advocate Batohi  i s  the other  one.    

ADV BALOYI -MERE SC :    Is  here.   How many members 10 

…[intervenes] .  

ADV HULLEY SC :    I  th ink ,  yes,  I  th ink there may be one 

vacancy.   I  th ink  there was supposed to be four ,  I  s tand 

corrected,  four  Deputy Nat ional  Di rectors o f  Publ ic  

Prosecut ion,  a l l  o f  whom would be ex of f ic io  members of  the  

Execut ive .   Two o f  those are act ing ,  one has le f t ,  and I  th ink  

there might  be a vacancy.   I  can take inst ruct ions .  

ADV BALOYI -MERE SC :    And then there is  Advocate  Batohi .   

ADV HULLEY SC :    And then there is  Advocate Batoh i .  

ADV BALOYI -MERE SC :    So i t  means you only have one 20 

person,  or  two?  So the …[ intervenes] .  

ADV HULLEY SC :    We only have two act ing appointments.  

ADV BALOYI -MERE SC :    Yes,  they can never quora te .  

ADV HULLEY SC :    They cannot  quorate ,  and even i f  they 

were quorate ,  I  would be very surpr ised i f  they would take a  
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decis ion of  th is  nature .  

ADV BALOYI -MERE SC :    I f  they would take a decis ion.   So 

what  you are l i tera l ly  saying to us is  that  you are now s i t t ing 

here wi thout  anyone g iv ing you inst ruct ions .   You are  s i t t ing  

here,  you have s ince received your inst ruct ions r igh t  at  the 

onset ,  and as we go a long,  you do not  have.  

ADV HULLEY SC :    Wel l ,  somet imes when the head has been 

chopped of f ,  the body cont inues to operate,  despi te  the  head 

being absent .   But  in  th is  case,  that  is  not  the case,  because 

management ,  you st i l l  have a Manco,  you st i l l  have the rest .   10 

I  mean,  the operat ions cont inue,  despi te  the problems that  

may conf ront  the Exco.   Thank you,  Madam Baloyi -Mere.  

MS RAMAGAGA :    Yes.   Advocate Hul ley,  on the issue of  the  

Exco,  I  would  l i ke  to  establ ish maybe what  c i rcumstances or  

the process leading to your appointment  to  represent  the  

NPA.   Now,  or  the recommendat ion fo r  the State At torney to  

appoint .   I  get  i t  as a process .   So what  I  would  l ike to  

establ ish is  whether  the decis ion to recommend tha t  you be 

appointed to represent  the NPA,  d id i t  come f rom Exco,  o r  d id 

i t  come f rom Advocate Bat ohi  as the head of  the inst i tu t ion,  20 

or  what  is  the  posi t ion ,  because that  in fo rmat ion w i l l  assist  

us  to  weigh on what  you have just  in formed us of  that  the  

Exco,  the NPA Exco,  seems to be dysfunct ional  o r  para lyzed 

because of  other  reasons outs ide thei r  cont ro l .   I f  i t  does not  

quorate ,  we understand.   I f  he does  not  quorate ,  i t  would not  
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make decis ions or  whatever ,  whatever  the case is ,  that  is  

actual ly  para lyz ing that  body in  par t icu lar .  

ADV HULLEY SC :    Thank you,  Madam Rama gaga.   I  must  

not  be seen to be saying that  the  Exco is  dysfunct iona l  or  that  

i t  is  impotent  at  the moment .   I  am not  saying that  a t  a l l .   I  

th ink i t  i s  speci f ica l ly  in  re lat ion to th is  issue.   I  would  imagine 

that  in  re lat ion to other  i ssues,  Advocate Bato hi  would be 

qui te  competent  to  cont inue to take the helm .   I t  is  speci f ica l l y  

in  re lat ion to th is  mat ter .   But  in  re lat ion to the quest ion that  

you posed to me about  how I  was br ie fed,  qui te  f rankly,  10 

Madam Ramagaga,  I  actual ly  do  not  know.   A l l  I  know is  that  

I  get  a br ie f  f rom the State At torney and in  the context  of  th is ,  

i t  would,  o f  course,  be preceded by a te lephone cal l ,  am I  

avai lab le fo r  th is ,  because I  have been involved in  the  mat ter  

previously,  as you would be aware .   But  i t  is  in  that  context  

that  I  would have been br ie fed and asked to respond to a  

request  to  par t i c ipate .  

MS RAMAGAGA :    So i t  wi l l  be fa i r  to  say you wi l l  not  know 

as to whether  i t  becomes necessary,  or  i t  is  actual ly  

necessary,  fo r  Manco to s i t  and agree about  a 20 

recommendat ion for  the appointment  or  not ?   

ADV HULLEY SC :    Are we ta lk ing about  Manco or  Exco?  

MS RAMAGAGA :    Exco.   I  beg your,  is  i t  Exco?  Manco?  

ADV HULLEY SC :    So Exco is  …[ in tervenes] .  

MS RAMAGAGA :    Let  me just  p lace i t  on record because I  
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may have used i t  in te rchangeably  that  whoever,  whenever the  

record ref lects Exco or  Manco,  I  am using the term 

interchangeably.    

ADV HULLEY SC :    Very wel l .  

MS RAMAGAGA :    Thank you.  

ADV HULLEY SC :    Yes,  okay so we are ta lk ing about  Exco.  

My understanding is  that  that  decis ion is  one that  has to be 

taken by Exco.  

MS RAMAGAGA :    Okay.  

ADV HULLEY SC :    That  is  my understanding .  10 

MS RAMAGAGA :    Right .   Okay,  then,  thank you.  

ADV HULLEY SC :    Thank you,  Madam Ramagaga.   

MS RAMAGAGA :    Thanks.   

CHAIRPERSON :    Which decis ion is  th is ,  by the way ?  

ADV HULLEY SC :    Pardon?  

CHAIRPERSON :    Which decis ion is  th is ,  by the way ?  

ADV HULLEY SC :    To e l iminate the possib i l i ty  of  a  conf l i c t  

o f  in te rest  so that  i f  the,  whatever  decis ion is  taken u l t imate ly 

by Advocate Batohi  to  a l low that  the NPA accepts that  the  

for tunes of  the two are  inext r i cably  t ied and that  they would 20 

go wi th whatever decis ion so I  can advise both of  them and 

the advice I  g ive to Advocate Batohi  would be the advice  that  

the NPA would accept .   

 You made the point  ear l ie r ,  Madam Chai rperson,  

about  approaching the Min ister  /  the Sol ic i to r  General  o f  the 
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var ious opt ions that  conf ront  me or  the var ious opt ions that  

suggest  themselves to me .   I t  would st r i ke me that  that  is  the 

most  s imple of  the two opt ions which is  to  approach the 

Sol ic i tor  General  or  the Min ister .   I t  is  something that  could  

resolve the issue much quicker  than the other  one.  

CHAIRPERSON :    Counsel ,  that  seems to be the  bet ter  

approach g iven the c i rcumstances .   But  you wi l l  we igh your 

opt ions and you  w i l l  ind icate f ina l ly  to  the Min ister  what  your  

chal lenges are .   And I  am sure the evidence - leaving team wi l l  

do the same.  10 

ADV HULLEY SC :    As i t  p leases,  M ’ Lady.   

CHAIRPERSON :    Yes,  thank you.   Thank you  very  much for  

appr is ing us of  a l l  th is  in fo rmat ion and hopefu l ly  you wi l l  be  

in  a posi t ion to execute your mandate,  your  in i t ia l  mandate  

and proceed to assist  as you have been doing .   And i f  a  

potent ia l  conf l ic t  ar ises or  has been found ,  you,  the team wi l l  

take appropr ia te steps.   What  those steps wi l l  be,  we have 

engaged wi th a l l  o f  you and you  wi l l  decide how to approach 

the mat ter .    

ADV HULLEY SC :    Thank you,  Madam Chair .  20 

CHAIRPERSON :    We need a few minutes to confer  w i th  one 

another  regard ing  the requests that  you have p laced on the  

table.   We wi l l  reconvene in  10 minutes ,  a t  about  20 to  6.   We 

wi l l  reconvene and make,  g ive a d i rect ion .  

ADV HULLEY SC :    Thank you,  Madam Chair .   Whi ls t  I  have 
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got  the  mic and i t  is  been a  long t ime s ince I  have had the  

mic,  I  may as wel l  make the most  of  i t .   What  Advocate  Batohi  

has communicated to me just  before she departed was that  

she was going to have some di f f icu l ty  coming back th is  week .   

She has got  meet ings wi th var ious people ,  inc luding the 

President ,  in  the for thcoming days .   So she has asked i f  she 

can be excused.   I t  seems l i ke i t  would be inevi tab le that  she 

wi l l  be excused anyway ,  but  that  she not  be requi red to  return  

whenever  we are  going to,  whether  i t  be on Tuesday or  

whether  i t  be on Fr iday .   But  whatever  decis ion is  taken,  i f  10 

she can be excused and then I  can communicate tha t  to  her  

through one of  her  assistants who  is  here tonight .  

CHAIRPERSON :    Advocate Hul ley,  i t  does  not  appear to  us  

that  there is  anyth ing that  can real ly  be done g iven the  

c i rcumstances .   Even i f  she were to  at tend,  she would not  be  

test i fy ing pending the determinat ion  of  the very issue that  

…[intervenes] .  

ADV HULLEY SC :    Indeed.  

CHAIRPERSON :    Has g iven r ise to  a l l  these debates and 

exchange throughout  the day .   Yes,  she is  excused.   I  am 20 

sure by Monday she wi l l  be here .  

ADV HULLEY SC :    Thank you,  Madam Chair .    

CHAIRPERSON :    Yes,  thank you.   We wi l l  ad journ unt i l  20  

to 6 .   Just  g ive  us  15 to  20 minutes to decide and we wi l l  

come back.   We wi l l  ad journ.   Thank you.  
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ENQUIRY ADJOURNS 

-  -  -  -  -  -  -  -  -  -  -  -  -  

ENQUIRY RESUMES 

CHAIRPERSON :    Good af ternoon,  everyone .   Our apologies 

for  tak ing a l i t t le  longer .   There were some few other  mat ters  

that  we needed to consider ,  g iven the request  for  a 

postponement  to  next  week,  Monday.   We have draf ted a very  

br ie f  ru l ing which reads as fo l lows .    

 The evidence - leading team appl ied  f rom the Bar for  

a postponement  o f  the enqui ry  fo r  a  per iod of  a  week,  that  is  10 

unt i l  Monday,  the  2n d  February 2026.   The request  is  made 

because of  two issues that  have ar isen.   The f i rs t ,  concern ing 

a potent ia l  conf l i c t  o f  in terest  between the NPA legal  team, 

namely Advocate Hul ley SC and Advocate Leketo,  and the i r  

proposed ro le to  represent  Advocate Bato hi .    

 Advocate Batohi  had unsuccessfu l ly  requested the  

Sol ic i tor  General  to  appoint  a  fur ther  legal  team to represent  

her .   She was advised of  her  r ight ,  fo l lowing the refusal  by  

the Sol ic i tor  General ,  to  appeal  to  the Min ister  of  Just ice and 

Const i tu t ional  Development .   Advocate Batohi  d id appeal  the  20 

decis ion of  the Sol ic i tor  General .   On or  about  the 8 t h  o f  

January 2026,  the Min ister  advised Advocate Bato h i  to  use 

the serv ices of  Advocate H ul ley SC and h is jun ior ,  Advocate 

Leketo,  who,  as I  have ment ioned,  have been inst ructed to  

represent  the NPA.    
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 On or  about  the  9 t h  o f  January,  2026,  Advocate  

Hul ley addressed a le t ter  to  the panel ,  request ing to  consul t  

wi th  Advocate Batohi ,  fo l lowing the decis ion f i rs t  by the  

Sol ic i tor  General  and subsequent ly  by the Min ister .   As 

ment ioned in  the le t ter ,  the consul ta t ion was to cover aspects  

that  Advocate Batohi  was test i fy ing on whi ls t  under c ross-

examinat ion .    

 Advocate Chauke 's legal  team wrote ,  s ign i fy ing thei r  

in tent ion to oppose the request  to  consul t  wi th  Advocate  

Batohi  whi ls t  under c ross-examinat ion .   The evidence - leading 10 

team seeks to confer  wi th  the State At to rney wi th a  v iew to 

establ ish whether  such potent ia l  conf l i c t  o f  in terest  ex ists  

and,  i f  so,  what  appropr ia te steps they should take.    

 Dur ing engagement  wi th the evidence - leading team, 

consider ing the request  for  a postponement ,  i t  emerged that  

nei ther  the Sol ic i tor  General ,  nor  the Min ister ,  had been 

appr ised of  such potent ia l  conf l ic t  o f  in terest .   There fore,  the 

team requested t ime to consul t  and make an assessment  

whether  such conf l ic t  ex is ts .    

 The second issue g iv ing r i se to  the request  fo r  a  20 

postponement  concerned or  concerns chal lenges wi th  

potent ia l  wi tnesses,  especia l l y  in  re lat ion to the Cato Manor  

mat ter .   Seeming ly,  some of  the wi tnesses who had been 

ident i f ied and had been consul ted wi th ,  have now wi thdrawn 

thei r  avai lab i l i ty .   Other  wi tnesses,  inc luding those wi th 
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regard to the Mdlu l i  mat te r ,  are ye t  to  be consul ted  by the  

evidence- leading team.  The request  for  a postponement  

made f rom the bar  necessi ta ted var ied quest ions f rom the 

panel ,  because a postponement  i s  not  there fo r  the tak ing.  

 There can be no doubt  that  the request  fo r  a  

postponement  for  a fu r ther  week wi l l  cause a fu r ther  delay in  

f ina l i s ing th is  mat ter  o r  rather  wi th making progress in  

re lat ion to th is  mat ter .   Thus fa r ,  on ly one wi tness,  Advocate  

Batohi ,  has test i f ied and is  s t i l l  under c ross -examinat ion .   

Having considered the request  and the submissions made by 10 

the legal  teams,  we agree that  a postponement  is  under the  

c i rcumstances warranted.  

 However,  the request  unt i l  Monday ,  the 2 n d  o f  

February 2026 cannot  be granted because such a  

postponement  to  that  date wi l l  go beyond the per iod a l located 

by  the President  for  the enqui ry .   I t  must  be ment ioned that  

the request  for  extension of  the per iod a l located has been 

made to the President  and the pane l  s t i l l  awai ts  the decis ion 

f rom the President  in  that  regard .   

 I t  must  a lso be ment ioned that  the evidence - leading 20 

team has made an undertaking  to provide the  wi tness 

statements to  Advocate Chauke 's legal  team by Fr iday ,  the  

30 t h  o f  January 2026.   The fu r ther  undertaking was that  the  

enqui ry  wi l l  proceed wi thout  fur ther  in ter rupt ions .    

 Accord ingly,  the mat ter  is  postponed to Thursday ,  
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the 29 t h  o f  January 2026 and we request  a l l  the par t ies to  be 

here on Thursday ,  the 29 t h  o f  January 2026.   We so order .  

ADV SKOSANA SC :    As you p lease.    

ADV MOHLAMONYANE SC :    As i t  p leases.  

CHAIRPERSON :    We wi l l  ad journ  unt i l  Thursday,  the  29 t h  o f  

January th is  year .    

ENQUIRY ADJOURNS UNTIL 29 JANUARY 2026  

-  -  -  -  -  -  -  -  -  -  -  -  -  -  
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