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PROCEEDINGS ON 8 DECEMBER 2025 

CHAIRPERSON :    Very good morning to a l l  o f  you .   Good 

morning,  Advocate Ch auke,  Advocate Mohlamonyane.   Good 

morning.  

ADV MOHLAMONYANE SC :   A  very good morning to a l l  o f  

you.    Good morning,  Advocate Chauke .   Advocate 

Mohlamonyane,  good morning.  

ADV MOHLAMONYANE SC :   Good morning,  madam Chair  

and your s is te rs .    Advocate Batohi  is  avai lab le .    She is  in  

her  of f ice .    I  thought  she would be here before we star t .     10 

CHAIRPERSON :   May she be cal led ,  p lease .    As a mat ter  of  

housekeeping,  wh i ls t  we are wai t ing for  Advocate Batohi ,  we 

adjourned on Fr iday and d iscussed th is  morning that  at  the  

instance of  Advocate Batohi ,  we wi l l  ad journ ear ly  and not  s i t  

tomorrow and on Thursday to enable her  to  at tend to mat ters  

per ta in ing to her  of f ice .   A very  good morning  to you,  

Advocate Batohi .  

ADV BATOHI :   Good morning,  Cha i rperson .   Good morning,  

panel .   Good morning to Advocate Ch auke and h is team.    

Apologies,  we d id  not  real i ze that  you were cal led .    Sor ry for  20 

that .  

CHAIRPERSON :   You are welcome,  no problem.  

ADV BATOHI :   Thank you.     

CHAIRPERSON :   As they went  to  ca l l  you,  I  was reminding 

a l l  concerned that  when we adjourned on Fr iday,  there was a  
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request  f rom your  of f ice,  yoursel f ,  that  we adjourn  midday to  

at tend to persona l  mat ters and a lso not  to  s i t  tomorrow and 

Wednesday a lso to at tend to mat ters per ta in ing to your of f ice .   

Good morning and remember you cont inue to be under oath.  

ADV BATOHI :   I  do,  thank you,  Cha i rperson .    

SHAMILA BATOHI    (s .u.o . )  

CHAIRPERSON :   Thank you.    Advocate Ngcukai tobi?  

ADV NGCUKAITOBI SC :   Thank you,  Chai r .    Perhaps 

…[intervenes] .  

CHAIRPERSON :   The stand is  yours.  10 

ADV NGCUKAITOBI SC :   Thank you .    What  we have done is  

that  we have pul led var ious par ts of  the  record in to  a cross -

examinat ion bund le to  make i t  easy to page through i t  ra ther  

than moving f rom page 1002 to page 2002 .   Could I  just  ask  

my team to put  those in  f ront  of  the  panel  and in  f ron t  of  the 

wi tness and,  of  course,  to  my  learned f r iends.  

CHAIRPERSON :   Thank you,  Counsel ,  you may.  

ADV NGCUKAITOBI SC :   Thank you .    Oh,  I  am to ld i t  is  a lso 

uploaded e lect ron ica l l y .   So fo r  those where they do not  have 

ind iv idual  hard copies,  i t  is  accessib le .   I f  the panel  has f i le  20 

1 and f i le  2  of  the  cross -examinat ion bundle .     

CHAIRPERSON :   I  have f i le  1  and f i le  2.   My s is ter  has f i le  

2,  f i le  2 .    

ADV NGCUKAITOBI SC :   A l l  r ight .   No surpr ises there .   

Thank you,  Chai r .    I  may commence then.  
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CHAIRPERSON :   Thank you.    

CROSS-EXAMINATION BY ADV NGCUKAITOBI SC :   Thank 

you.    Advocate Batohi ,  I  understand that  you star ted  as the  

NDPP on the 1 s t  o f  February 2019 .   Is  that  correct?  

ADV BATOHI :   That  is  so.  

ADV NGCUKAITOBI SC :   Yes.    And in  your  ev idence,  you 

stated that  one of  the cases tha t  you inher i ted was an 

appl icat ion fo r  the jud ic ia l  rev iew brought  by Major  General  

Boyson against  the racketeer ing cer t i f icate  which had been 

issued by Advocate Shaun Abrahams.   Is  that  cor rect?  10 

ADV BATOHI :   That  is  correct .  

ADV NGCUKAITOBI SC :   Yes.   Then you a lso stated that  you 

inst ructed a panel  led by Advocate Rodney De  Kock to rev iew 

the evidence and to g ive you advice on the way forward .   Is  

that  cor rect?  

ADV BATOHI :   That  is  so.  

ADV NGCUKAITOBI SC :   Yes.   Then Advocate De Kock gave 

you the advice on the 27 t h  o f  June 2019.   Is  that  correct ?  

ADV BATOHI :    I  do not  have the report  in  f ront  of  me,  but  I  

have no doubt  tha t  that  is  cor rect .   20 

ADVOCATE NGCUKAITOBI SC :    Yes.   Af ter  you received 

the report ,  you wi thdrew the opposi t ion to the case .  

ADV BATOHI :    That  i s  cor rect .  

ADVOCATE NGCUKAITOBI SC :    Yes.   Now,  there is  

something that  does not  make sense wi th th is  nar rat ive.   I  
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presume that  the  NPA had senior  counsel  on br ie f  to  defend 

the appl icat ion .   Is  that  cor rect?  

CHAIRPERSON :   I  beg your pardon,  Counsel .   You,  take i t  

s lowly.  

ADVOCATE NGCUKAITOBI SC :    Thank you.  

CHAIRPERSON :   Take i t  s lowly .   The wi thdrawal  of  the mat ter  

fo l lowing Advocate De Kock 's report  per ta ins to  the Cato 

Manor mat ter .  

ADVOCATE NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :   Thank you.  10 

ADVOCATE NGCUKAITOBI SC :    Thank you.   Now,  Advocate 

Batohi ,  there is  something that  I  need to get  c la r i f icat ion 

because i t  does not  appear to  make sense to me.   I  assume 

that  the NPA had br ie fed senior  counsel  to  defend the 

appl icat ion by Major  General  Booysen.   Is  that  not  correct ?   

ADV BATOHI :    My recol lect ion is  that  i s  the case .  

ADVOCATE NGCUKAITOBI SC :    Yes.   Now,  d id you take 

advice f rom the senior  counsel  on the prospects of  success 

in  defending the appl icat ion?  

ADV BATOHI :    I  do not  th ink so .  20 

ADVOCATE NGCUKAITOBI SC :    Wel l  …[ intervenes] .  

ADV BATOHI :    I  am t ry ing to th ink back .   I  am t ry ing to even 

th ink who the counsel  was.  

ADVOCATE NGCUKAITOBI SC :    Wel l ,  I  can te l l  you who the 

counsel  was.   I t  was Advocate Hi l ton Epste in .  
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ADV BATOHI :    That  is  qui te  possib le because he was deal ing 

wi th a number of  mat te rs at  the t ime.   

ADVOCATE NGCUKAITOBI SC :    Wel l ,  I  have got  th is  

in format ion f rom Advocate S haun Abrahams.   He had br ie fed 

Advocate Epste in .   Now,  you have  not  answered my quest ion.   

Did you take advice f rom Advocate Epste in or  not ?  

ADV BATOHI :    No.  

ADVOCATE NGCUKAITOBI SC :    A l l  r ight .  

ADV BATOHI :    I  do not  th ink so.   

ADVOCATE NGCUKAITOBI SC :    A l l  r ight .   And d id  he g ive  10 

you any wr i t ten advice ? 

ADV BATOHI :    I  cannot  recal l .   

ADVOCATE NGCUKAITOBI SC :    Now,  Advocate Batohi ,  i t  

cannot  be no and you cannot  recal l  a t  the same t ime.    

ADV BATOHI :    Wel l ,  I  cannot  recal l  whether  he d id  and I  am,  

i t  is  d i f f i cu l t  t ry ing to cast  your  memory back a number of  

years.   I  know he was deal ing wi th a number  of  mat ters,  and 

th is  i s ,  as you say,  one of  them.   I  honest ly  cannot  recal l  

whether  he d id g ive any advice .  

ADVOCATE NGCUKAITOBI SC :    No,  the problem I  have is  20 

that  you have d isc losed many lega l  opin ions,  and you have 

not  ment ioned Advocate Hi l ton Epste in at  a l l  in  your  ev idence 

in  ch ief  or  in  your  statement .   So I  am wonder ing why have 

you suppressed that  in format ion ? 

ADV BATOHI :    I  have not  suppressed anyth ing.   I  honest ly  
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cannot  remember whether  he gave us any opin ion on th is .  

ADVOCATE NGCUKAITOBI SC :    But  nevertheless,  i t  seems 

to me that  a responsib le NDPP would have asked the senior  

counsel  on br ie f  for  an advice on the prospects of  defending 

the appl icat ion .  

ADV BATOHI :    In  my v iew,  I  had the opin ion of  a  very senior  

exper ienced team f rom the NPA,  and I  accepted thei r  advice.    

ADVOCATE NGCUKAITOBI SC :    No,  I  am ta lk ing about  

before you obta ined the opin ion  of  Advocate de Kock .   

Advocate de Kock gave you an opin ion only on the 27 t h  o f  10 

June,  but  you had been seized wi th the mat ter  as  soon as 

February 2019.   I  am asking you,  you have said in i t ia l ly  you 

d id not  obta in adv ice.   Later ,  you sa id you do not  reca l l  i f  you 

obta ined advice .   But  I  am asking  you,  i t  seems the most  

prudent  th ing wou ld have been to ask the advocate you have 

br ie fed for  advice .   Why d id you not  do that?  

ADV BATOHI :    In my v iew,  the most  exper ienced persons to  

g ive me advice on th is  racketeer ing issue would be persons 

in  the NPA who are exper ienced wi th racketeer ing  and that  i s  

why I  decided the most  appropr ia te and reasonable way 20 

would be to get  not  just  one person,  but  a panel  of  four  

people,  very exper ienced in  these issues,  to  g ive me a v iew 

on th is .  

ADVOCATE NGCUKAITOBI SC :    Yes.   And I  just  want  to  

make sure that  I  have g iven you a fa i r  chance on the quest ion  
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whether  you d id  or  d id not  obta in advice f rom Mr  Hi l ton  

Epste in ,  because I  am going to  ask the panel  to  g ive  me a  

chance to consul t  wi th  h im and to ask h im whether  or  not  he 

gave you advice .   And you have g iven so fa r  two inconsistent  

answers.   One,  I  do not  remember.   Other ,  no,  he d id not  g ive 

me advice .   Do you want  to  consider  your  posi t ion ? 

ADV BATOHI :    No,  I  rea l ly  am t ry ing to th ink about  what  

happened at  the t ime .   My in i t ia l  response was,  in  fact ,  I  rea l l y  

do not  remember.   But  having thought  more,  I  am inc l ined to 

th ink that  I  d id  not  get  i t  f rom him .   But ,  o f  course,  you are  10 

most  welcome to  speak to h im,  and we wi l l  a lso check our  

f i les to  see i f  there is  anyth ing to that  ef fect .   But  we are  

cer ta in ly  not  suppressing anyth ing.  

ADVOCATE NGCUKAITOBI SC :    Now,  my inst ruct ions are 

that ,  in  fact ,  there was a meet ing wi th Mr  Epste in on the 6 t h  

o f  March,  2019,  ca l led by you at  your  of f i ce,  which inc luded 

the State At to rney,  Mr  Sebelemetsa.   Do you remember that?   

ADV BATOHI :    I  d id  have meet ings wi th Mr Epste in .  

ADVOCATE NGCUKAITOBI SC :    You d id have meet ings wi th  

h im? 20 

ADV BATOHI :    I t  may have,  in  fact ,  been more than one ,  

because he had been deal ing wi th a number of  mat te rs in  the 

NPA,  and so I  jus t  wanted an update on what  was going on .    

ADVOCATE NGCUKAITOBI SC :    Yes,  I  am asking you about  

one meet ing,  which is  the 6 t h  o f  March,  2019 .   I  am not  asking  
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you about  other  meet ings.  

ADV BATOHI :    A l l  I  am saying is  that  I  d id  meet  wi th h im,  

and that  is  possib ly  a lso a date on which I  met  wi th h im .   Now,  

that  meet ing,  I  understand,  was a lso at tended by counsel  for  

Major  General  Booysen,  Advocate Anton Katz .   Do you have 

any comment  on that ?  

ADV BATOHI :    Unless my memory is  fa i l ing me,  I  cannot  

recal l  having a meet ing wi th  Booysen and,  sorry,  Katz and 

Epste in.   But  I  am not  saying that  i t  d id  not  happen,  but  I  

rea l ly ,  a t  th is  point  I  cannot  remember that .  10 

ADVOCATE NGCUKAITOBI SC :    Wel l ,  i t  would have been a 

b ig story on your d ia ry that  you have cal led the advocate who 

represents the person who is  su ing the NPA into the same 

meet ing wi th the advocate who is  defending the NPA .   I  am 

not  understanding why you cannot  remember such a b ig  

event .   

ADV BATOHI :    Wel l ,  i t  may be a b ig event  in  your  ca lendar,  

Advocate,  but  for  me,  I  meet  wi th lo ts of  counsel ,  and I  cannot  

recal l  whether  they were both in  the  same meet ing .   

ADVOCATE NGCUKAITOBI SC :    So your answer is ,  I  do not  20 

remember?  

ADV BATOHI :    That  i s  cor rect ,  I  do not  remember .   

ADVOCATE NGCUKAITOBI SC :    Just  l ike you do not  

remember i f  you got  an opin ion f rom him or  not .  

ADV BATOHI :    That  i s  cor rect .  
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ADVOCATE NGCUKAITOBI SC :    Yes.   Now,  I  am also to ld  

that  i t  was at  that  meet ing that  you inst ructed the State  

At torney to wi thdraw the opposi t ion to the Major  General  

Booysen appl icat ion .   

ADV BATOHI :    What  date was that ?  

ADVOCATE NGCUKAITOBI SC :    6 t h  o f  March,  2019.   I  

presume you a lso  cannot  remember .   

ADV BATOHI :    I  cannot .  

ADVOCATE NGCUKAITOBI SC :    Yes.    

CHAIRPERSON :   I  beg your pardon .   I  beg your pardon .   The 10 

answer,  i f  I  understand i t ,  is  that  you do not  remember the 

meet ing …[intervenes] .  

ADV BATOHI :    No,  whether  …[ intervenes] .  

CHAIRPERSON :   Where Advocate Katz was present ,  or  what  

is  i t  that  you do not  remember?  

ADV BATOHI :    The last  quest ion  was whether  I  gave an 

inst ruct ion to w i thdraw the opposi t ion to the  review 

appl icat ion on tha t  date,  and I  cannot  recal l  that .  

ADVOCATE NGCUKAITOBI SC :    Yes.   Can I  ask you then,  

Advocate Batohi ,  because legal  opin ions are pr iv i leged 20 

in format ion,  can I  ask Advocate Epste in to  g ive me f rom his  

records the advice,  i f  any,  that  he gave you ? 

ADV BATOHI :    This i s  an enqui ry seeking to establ ish the  

facts .   I  have no issue wi th that .  

ADVOCATE NGCUKAITOBI SC :    Yes.   No,  thank you.   
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Because i t  seems to me,  i f  your  ev idence is  that  you only  took 

the decis ion to wi thdraw the opposi t ion on the 27 t h  o f  June,  

af ter  the 27 t h  o f  June,  that  would be fundamenta l l y  

inconsistent  wi th  the facts as they happened,  which,  as I  

understand,  a l ready that  decis ion was taken by the  6 t h  o f  

March,  2019.   Would you accept  that?  

ADV BATOHI :    That  would be inconsistent ,  yes .  

ADVOCATE NGCUKAITOBI SC :    Yes,  a l l  r ight .   We wi l l  come 

back to  that  top ic  af ter  I  have spoken to Advocate Epste in .   

Can I  ask you another  top ic .   You have repeatedly ment ioned 10 

state capture in  th is  enqui ry .   Do you remember that ?  

ADV BATOHI :    I  do.  

ADVOCATE NGCUKAITOBI SC :    Yes.   Now,  the def in i t ion of  

s tate capture as adopted by the Commission under Just ice 

Zondo:  

 “ Is a misuse of  the state and i ts  organs 

for  p r ivate gain or  for  unlawfu l  a ims . ”  

 Do you accept  tha t  def in i t ion ?   

ADV BATOHI :    Yes.  

ADVOCATE NGCUKAITOBI SC :    Do you have any personal  20 

knowledge that  Advocate Chauke was involved in  state  

capture?  

ADV BATOHI :    I  do not  have any personal  knowledge .   

ADVOCATE NGCUKAITOBI SC :    Yes,  a l l  r ight .   So then,  i t  

was grossly i r responsib le of  you to ment ion state capture in  
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the context  of  Advocate Chauke when you have no personal  

knowledge of  h is  involvement  in  sta te capture .   

ADV BATOHI :    Should I  comment  on that?  

ADVOCATE NGCUKAITOBI SC :    I f  you want  to .   I  am put t ing  

i t  to  you that  I  wi l l  argue that  you were at tempt ing to poison 

the atmosphere  when you had no evidence,  but  you 

ment ioned state capture together  w i th Mr Chauke.   

ADV BATOHI :    The reason why I  d id  is  that  I  was asked 

about  why I  took cer ta in act ions when I  d id  and I  expla ined 

that ,  because tha t  was in  fact  the  NPA and capture of  the  10 

cr iminal  just ice system was something that  the Zondo 

Commission was inqui r ing in to  and I  could not  tu rn a b l ind 

eye to the fact  that  that  was what  was being inqui red in to,  

and that  as a responsib le Nat ional  Di rector ,  in  my v iew,  I  

needed to consider  a l l  opt ions  and the only reason why I  

ment ioned i t  is  because I  was asked about  the context  and 

why I  took cer ta in act ions,  and that  was what  was a lso 

something that  was on my mind at  the t ime.   So I  considered 

a l l  o f  th is ,  and therefore I  took cer ta in act ions .   

ADVOCATE NGCUKAITOBI SC :    Advocate Batohi ,  we are in  20 

an enqui ry  agains t  Advocate Chauke .   We are not  in  a state  

capture enqui ry .   My quest ion was s imple .   You have g iven 

me an answer .   You have no evidence that  Advocate  Chauke 

was involved in  state capture,  yet  you have repeatedly  

ment ioned state capture in  the context  of  th is  enqui ry  in to  
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Advocate Chauke.   That  i s  what  I  am saying  to you,  i s  

in tent ional ly  designed to poison the atmosphere of  th is  

enqui ry ,  to  c reate  the impression  that  Mr  Chauke is  involved 

in  state capture,  when you know fu l l  wel l  that  you have no 

such evidence .  

ADV BATOHI :    I  was asked what  were the reasons for  me 

doing cer ta in th ings at  the t ime,  and I  expla ined that  that  was 

the context  wi th in  which I  took those decis ions .  

ADVOCATE NGCUKAITOBI SC :    Yes,  anyth ing e lse to add? 

ADV BATOHI :    No.  10 

ADVOCATE NGCUKAITOBI SC :    Now can I  then move on to  

another  top ic,  just  to  understand these charges .   My 

understanding of  the way in  which these terms of  re ference 

emanated is  tha t  you draf ted them, and the President  

endorsed your draf t .   Is  that  cor rec t? 

ADV BATOHI :    Wel l ,  actual ly  what  happened is  we went  and 

checked th is  af te r .   We d id submit  a  draf t  to  the President ,  

but  what  the President  adopted subsequent ly  i s  qui te  

d i f ferent  f rom the draf t ,  and we d id  not  input  in to any draf t  

that  the President  had .   So there is  a d i f ference between the  20 

two.  

ADVOCATE NGCUKAITOBI SC :    A l l  r ight .   Wel l ,  I  have not  

seen the draf t  you gave the President ,  and maybe you should  

send us that  draf t ,  because I  understood a l l  a long that  the 

President  endorsed the draf t  that  you gave to h im .  
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ADV BATOHI :    No,  that  is  not  the case.   We can le t  you have 

the draf t .  

ADVOCATE NGCUKAITOBI SC :    Yes.   Now,  can I  then go to  

making sure that  I  understand  …[intervenes] .  

CHAIRPERSON :   I  beg your pardon.   Advocate Batoh i ,  what  

is  the answer?  You are saying Advocate  Ngcuka i tobi  can 

have the draf t .  

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :   Do you have i t?   

ADV BATOHI :    We do have i t .  10 

ADVOCATE NGCUKAITOBI SC :    Thank you,  Madam Chai r .  

CHAIRPERSON :   Has i t  been made avai lab le to  the ev idence -

leading team, that  draf t ?  

ADV BATOHI :   I  am not  sure i f  i t  has .  

CHAIRPERSON :   May we ascerta in whether  the draf t  

document  that  was sent  to  the President  as regards the terms 

of  reference has been made avai lab le to  the team ?  

ADV BATOHI :   Sure.  

CHAIRPERSON :   May I  jus t  ver i f y  wi th  Advocate  

Mohlamonyane.   Has i t  been made avai lab le to  you ?  20 

ADV MOHLAMONYANE SC :   Madam Chair ,  I  am not  aware of  

any draf t .   A l l  what  I  am aware of  are the te rms of  reference 

that  have been gazet ted .   

CHAIRPERSON :   Might  we f ind out  f rom your team, Advocate  

Hul ley and jun ior  and the lady next  to  you,  i f  you probably  



8 DECEMBER 2025  –  DAY 14 

Page 15  o f  87  

have the document  in  your  possession ?  I t  may a lso be 

re levant ,  I  am not  sure at  th is  s tage,  because you have 

ra ised,  Advocate Ba tohi ,  a  quest ion  of  the cor rectness ,  o r  not  

necessar i ly  that  way,  because you seek to amend the te rms 

of  reference,  cor rect ?  

ADV BATOHI :   That  is  correct ,  Chai rperson .  

CHAIRPERSON :   That  document  may be re levant  in  

determin ing what  you conveyed to the State President .    

ADV BATOHI :   Sure.  

CHAIRPERSON :   May i t  be made avai lab le,  i f  you have i t ,  10 

Madam, Advocate  Hal ley and jun ior?  

ADV HULLEY SC :   Madam Chai r ,  we no doubt  wi l l  make i t  

avai lab le,  but  my inst ruct ions are,  and I  have got  to  ver i f y  

th is ,  but  my inst ruct ions are …[ indis t inct ]  [ microphone of f ] .  

CHAIRPERSON :   Do you have i t  though?  Do you have the  

document?  

ADV HULLEY SC :   Not  …[ indist inct ] .  

CHAIRPERSON :   Not  at  th is  stage.   

ADVOCATE NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :   Are you making an undertaking,  Advocate  20 

Batohi ,  that  your  of f ice wi l l  make avai lab le the in i t ia l  le t ter  o r  

document ,  whatever  i t  is ,  o r  a memo to the State President ?  

ADV BATOHI :   Yes,  we wi l l .  

CHAIRPERSON :   When wi l l  we have the document ?  

ADV BATOHI :   Today,  as soon as we are adjourned.  
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CHAIRPERSON :   Yes,  thank you .   Wi l l  i t  he lp,  Advocate  

Ngcukai tobi?  

ADVOCATE NGCUKAITOBI SC :    Yes,  Madam Chai r ,  i t  w i l l  

he lp .   I  s t i l l  have one more quest ion on the issue of  th is  draf t .   

Advocate Batohi ,  I  want  to  conf i rm whether  i t  is  your  

test imony that  the  draf t  you gave to the President  is  d i f ferent  

to  the te rms that  the President  f ina l ly  s igned ? 

ADV BATOHI :   That  is  correct .  

ADVOCATE NGCUKAITOBI SC :    Yes,  and you cannot ,  a t  

th is  stage,  te l l  us what  the d i f fe rences are ? 10 

ADV BATOHI :   I  cannot .  

ADVOCATE NGCUKAITOBI SC :    Yes,  a l l  r ight .   Can we then 

go to the terms of  reference that  the President  endorsed ,  

because I  am not  understanding them .  They have been 

referred to in  severa l  par ts of  the case .   Hopefu l l y  the pane l  

can access the te rms of  reference easi ly .    

CHAIRPERSON :   Do you have that?  

ADV BATOHI :   I  am t ry ing to f ind my copy,  Chai rperson .   

CHAIRPERSON :   Do you have the copy? 

ADV BATOHI :   I  do not  have i t  yet .  20 

CHAIRPERSON :   Advocate Mohlamonyane,  do you probably 

have a copy that  we can g ive to Advocate  Batohi?  A  copy is  

now made avai lab le.    

ADV BATOHI :   I  do have a copy .   

ADVOCATE NGCUKAITOBI SC :    Thank you.   Can you go to 
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i tem 3.1.1 .   I t  reads:  

 “The inst i tu t ion  of  the racketeer ing  

charges in  terms of  sect ion 2(4)  of  the  

Prevent ion of  Organized Cr ime Act ,  

1998,  against  Major  General  Bo oysen  

and members of  the Cato Manor Uni t ,  

and the defence of  those act ions in  

subsequent  rev iew proceedings brought  

by  Major  General  Bo oysen to have the  

racketeer ing cer t i f icates set  as ide in  10 

that  …”  

 Now,  there are a couple of  points that  ar ise f rom that .   

The f i rs t  one ,  i s  that  charge l imi ted  to racketeer ing or  does i t  

inc lude the predicate of fenses? 

ADV BATOHI :   Racketeer ing by i ts  very nature inc ludes 

predicate of fenses .  

ADVOCATE NGCUKAITOBI SC :    Yes,  but  you know what  I  

am asking you.   I  am asking i f  the  murder charge s tanding 

a lone is  inc luded or  excluded .   And i f  I  can g ive you an 

example to make i t  easy ,  Major  General  Booysen is  charged 20 

wi th seven counts ,  two of  racketeer ing,  two of  murder,  one of  

defeat ing the ends of  just ice,  and two of  v io lat ing the 

provis ions of  the Fi rearms Contro l  Act .    

 My quest ion is  a  s imple one .   Does that  charge 

exclude the two murder charges,  the one charge of  defeat ing  



8 DECEMBER 2025  –  DAY 14 

Page 18  o f  87  

the ends of  just ice,  and the two charges of  v io lat ing the 

Fi rearms Contro l  Act?  

ADV BATOHI :   As I  sa id,  racketeer ing by i ts  very nature  

inc ludes the predicate of fenses,  so i t  must  inc lude the 

predicate of fenses as wel l .  

ADVOCATE NGCUKAITOBI SC :    Advocate Batohi ,  p lease 

answer my quest ion .   I  am not  asking you about  racketeer ing  

of fenses and i ts  e lements .   I  promise you I  can read fo r  

mysel f .   I  am asking you whether  or  not  the independent  

charges of  murder,  the independent  charges of  defeat ing the 10 

ends of  just ice,  and the independent  charges of  b reaching 

the Fi rearms Contro l  Act  are inc luded or  excluded .  

ADV BATOHI :   My answer to  that  is  that  i t  inc ludes 

racketeer ing charges .    

ADVOCATE NGCUKAITOBI SC :    I  know i t  inc ludes 

racketeer ing charges because i t  says racketeer ing.   I  am 

asking you i f  i t  excludes the charge of  murder against  Mr 

Booysen.  

ADV BATOHI :   I t  does not  exclude i t  in  the context  of  

racketeer ing .   20 

ADVOCATE NGCUKAITOBI SC :    Advocate Batohi ,  I  th ink we 

are going to be here for  a long,  long t ime i f  you do not  answer 

the quest ions d i rect ly .   We know racketeer ing,  in  order  to  

establ ish,  requi res predicate of fenses .   That  is  not  what  I  am 

asking you.   What  I  am asking you is  that  Major  General  
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Booysen was charged independent ly  of  murder.   Is  i t  

suggested in  th is  charge that  he should a lso not  have been 

charged of  murder independent ly  of  racketeer ing ?  

ADV BATOHI :   That  i s  not  what  I  am saying.   What  I  am 

saying is  that  I  cannot ,  that  i s  my answer,  is  that  the predicate 

of fenses are inc luded in  the racketeer ing charge .   And so my 

understanding is  that  he would have been charged for  those 

predicate of fenses in  the context  of  racketeer ing.    

ADVOCATE NGCUKAITOBI SC :    I  honest ly  do not  

understand that .   Let  me g ive you a f ina l  chance .   I f  you 10 

wi thdrew racketeer ing,  Major  General  Booysen would st i l l  

face a murder charge.    

ADV BATOHI :   That  is  a d i f fe rent  quest ion and I  wi l l  answer  

that  now.  

ADVOCATE NGCUKAITOBI SC :    Yes,  no …[ intervenes] .  

ADV BATOHI :   So when I  d id w i thdraw the racketeer ing  

…[intervenes] .  

ADVOCATE NGCUKAITOBI SC :    No,  I  am not  asking you to  

answer anyth ing .   I  am te l l ing you the quest ion that  I  am going 

to ask you.   Is  3.1.1 in tended to suggest  that  Major  General  20 

Booysen should not  have faced the murder charge ? 

ADV BATOHI :   Not  at  a l l .  

ADVOCATE NGCUKAITOBI SC :    So you accept  that  he  

should have cont inued to face the murder charge or  not ?  

ADV BATOHI :   Can I  answer that  quest ion ? 
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ADVOCATE NGCUKAITOBI SC :    Yes.  

ADV BATOHI :   A f ter  I  decided to w i thdraw the racketeer ing  

charges,  I  sent  a l l  o f  the dockets back to the DPP,  KZN,  and 

asked her  to  cons ider  each one of  them and whether  anyone 

should be charged wi th the pred icate of fenses outs ide of  

racketeer ing .  

ADVOCATE NGCUKAITOBI SC :    No,  I  s t i l l  do not  understand 

that .   I  am asking you about  the charge against  Advocate 

Chauke,  whether  or  not  you accept  that  there was suf f ic ient  

ev idence for  Major  General  Booysen to be charged wi th the 10 

cr ime of  murder or  not ,  or  do you say there  was a lso no 

suf f i c ient  ev idence of  the cr ime of  murder ?  

ADV BATOHI :   On the basis of  the decis ions of  the DPP,  KZN,  

af ter  I  sent  the dockets there,  she found that  there  was no 

evidence to  just i f y  murder  charges against  anyone of  the  

accused except  in  the one docket ,  and that  d id not  inc lude 

Major  General  Booysen.  

ADVOCATE NGCUKAITOBI SC :    Yes.   Those are la ter  

decis ions.   I  am asking you about  the  decis ions taken by 

Advocate Chauke .   Is  i t  the case of  the NPA that  Advocate  20 

Chauke er red in  charg ing Major  General  Booysen wi th  

murder?  

ADV BATOHI :   My understanding is  that  Major  General  

Booysen  was charged wi th racketeer ing  and that  those were  

the predicate of fenses.  
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ADVOCATE NGCUKAITOBI SC :    Yes.  

ADV BATOHI :   And that  i s  where we say Advocate Chauke 

er red,  in  support ing racketeer ing charges .   

ADVOCATE NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :   I  beg your pardon .   I  beg your pardon ,  

Advocate  Ngcuka i tobi .   Is  th is  quest ion premised on the  

assumpt ion that  Advocate Chauke made a prosecutor ia l  

decis ion to charge? 

ADVOCATE NGCUKAITOBI SC :    Yes,  I  am work ing now on 

the best  case for  the NPA .   10 

CHAIRPERSON :   That  i s  why I  am asking the quest ion 

because …[intervenes] .  

ADVOCATE NGCUKAITOBI SC :    Yes,  no ,  absolute ly .  

CHAIRPERSON :   A l l  a long,  when we read the opening 

address,  i t  seems to me that  there was an issue regard ing 

whether  he made a prosecutor ia l  decis ion  …[intervenes] .   

ADVOCATE NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :   In  re lat ion to the  Cato Manor mat ter .   My 

understanding of  the evidence favo urable to  you was that  

Advocate Chauke was appointed merely as a coord inator  in  20 

re lat ion to the KZN Cato Manor mat ters .   

ADVOCATE NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :   That  is  why I  am asking the quest ion  as to  

whether  you premised th is  quest ion on the assumpt ion,  at  

least  for  now …[intervenes] .  
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ADVOCATE NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :   That  he d id make th is  par t icu lar  

prosecutor ia l  dec is ion as regards the charge of  murder  

against  Major  General  Booysen.  

ADVOCATE NGCUKAITOBI SC :    Indeed so.   I  am work ing  

now,  Madam Chair ,  on the best  case fo r  the NPA ,  that  Mr 

Chauke has taken a l l  o f  the decis ions they c la im .   I  am t ry ing  

to understand the  substance of  the  compla int ,  but  I  wi l l  s t i l l  

deal  wi th  whether  he d id make those decis ions or  not .   So I  

am st i l l  t ry ing to analyse the charge.   10 

 Let  us come back then,  Advocate Batohi ,  to  

understand what  3.1.1 is  about .   You have said that  your  

understanding is  that  murder featured only because i t  was a  

predicate of fense,  not  because i t  was an independent  

of fense.   Is  that  cor rect?  

ADV BATOHI :   I t  was a predicate  of fense to racketeer ing ,  

that  is  correct .  

ADVOCATE NGCUKAITOBI SC :    Yes.   And therefore,  i t  is 

i r re levant  to  sect ion 2 (4)  as an independent  of fense .   I t  is 

only re levant  as a  predicate of fense .   20 

ADV BATOHI :   That  is  correct .  

ADVOCATE NGCUKAITOBI SC :    Yes,  a l l  r ight .   Now,  the  

reason I  am asking you th is  i s  because even on your own 

vers ion,  you have  accepted that  at  least  in  re lat ion to one of  

the charges,  there was suf f ic ient  ev idence to prosecute .   Is  
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that  cor rect?  

ADV BATOHI :   No,  I  am not  understanding you .  

ADVOCATE NGCUKAITOBI SC :    Wel l ,  you have to ld us that  

you gave a l l  o f  the dockets to  the DPP of  KZN.   She enro l led  

one case against  Mr Padayachee on a count  of  murder .   So 

she must  have considered that  there was suf f i c ient  ev idence 

to charge Mr Padayachee wi th murder .  

ADV BATOHI :   Yes,  I  d id  not  real i ze you were referr ing to 

that  docket .   That  is  cor rect .  

ADVOCATE NGCUKAITOBI SC :    Yes.   That  is  why I  come 10 

back to say in  at  least  one of  the cases,  there was suf f ic ient  

ev idence to proceed wi th a murder charge.    

ADV BATOHI :   That  is  correct .  

ADVOCATE NGCUKAITOBI SC :    Yes.   Now,  that  d is t inct ion  

is  not  made c lear  at  a l l  in  3.1.1 .   I f  you read 3.1.1,  i t  suggests  

that  in  none of  those cases,  there should have been a charge .  

ADV BATOHI :   Against  Major  General  Bo oyson,  tha t  i s  what  

that  suggests .   

ADVOCATE NGCUKAITOBI SC :    No,  that  i s  fa lse .   I t  says 

Major  General  Booyson and members of  the Cato Manor Uni t .  20 

ADV BATOHI :   Le t  me read th is  carefu l l y .  

ADVOCATE NGCUKAITOBI SC :    Mr Padayachee was a  

member of  the Cato Manor Un i t .   

ADV BATOHI :   The point  I  made ear l ier  i s  that  th is  re lated to 

racketeer ing charges  and therefore ,  i t  is  c lear  here that  th is  
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sect ion is  re lat ing to racketeer ing  charges and murder as a 

predicate of fense and not  as separate independent  charges .   

And so i t  is  correct  in  that  regard that  i t  is  racketeer ing .   I t  

does not  refer  to  murder at  a l l .  

ADVOCATE NGCUKAITOBI SC :    Yes,  I  thought  we had 

moved f rom that  quest ion and we were debat ing the  

independent  charges .   And I  asked you a quest ion  whether  

you would accept  that  in  at  least  one of  the dockets,  the case 

against  Mr Padayachee,  there was suf f i c ient  ev idence to  

charge and I  understood your answer to  be yes .    10 

ADV BATOHI :   That  was my answer .  

ADVOCATE NGCUKAITOBI SC :    Yes,  and when I  proceeded 

wi th that ,  you said ,  wel l ,  exclude Major  General  B ooyson,  and 

then I  po inted to you that  actual ly  i t  exclude a l l  members of  

the Cato Manor  Uni t .   

ADV BATOHI :   The point  I  make is  that  whether  i t  is  Major  

General  Booyson or  a l l  members,  th is  par t i cu lar  paragraph 

refers to  racketeer ing charges and not  independent  murder 

charges.   

ADVOCATE NGCUKAITOBI SC :    Yes.   Now,  could I  then ask 20 

you to tu rn over  the page .   3 .1.1.1 refers to  support ing a  

decis ion to prosecute the accused.   Who is  the accused?  

ADV BATOHI :   A l l  the accused in  the racketeer ing charges .    

ADVOCATE NGCUKAITOBI SC :    Yes.   That  is  where we 

come back f rom,  where you say no evidence just i fy ing the  
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decis ion.   And now we understand that  you would accept  in  

re lat ion to  one that  there was evidence just i f y ing a murder  

charge against  Mr  Padayachee.   

ADV BATOHI :   But  not  a racketeer ing charge  …[intervenes] .  

ADVOCATE NGCUKAITOBI SC :    Yes,  I  understand .   You 

have made that  c lear .   I  am asking you a d i f ferent  quest ion.   

Was there suf f ic ient  ev idence,  in  your  opin ion,  having  studied  

the dockets,  i f  you d id,  to  support  a  murder charge against  

Major  General  Booyson?  

ADV BATOHI :   There was not .  10 

ADVOCATE NGCUKAITOBI SC :    There was not .   Now,  you 

gave evidence ear l ier  that  you d id not  s tudy the dockets,  and 

you re l ied on a memorandum by Advocate de Kock.   Was that  

ev idence accurate? 

ADV BATOHI :   That  is  cor rect ,  but  my answer now also re l ies  

on the evidence o f  a report  o f  the DPP ,  KZN.  

ADVOCATE NGCUKAITOBI SC :    Yes,  I  am not  asking you 

about  the DPP,  KZN.   I  am asking you,  at  the t ime you took 

the decis ion to inst i tu te a d isc ip l inary case against  Advocate  

Chauke,  you re l ied on the report  o f  Advocate de Kock.   You 20 

never studied the docket .   Is  that  not  cor rect?  

ADV BATOHI :   That  i s  correct ,  I  d id  not .   Let  me just  check 

the t ime that  I  decided -  no,  that  is  cor rect .   I  d id  not  s tudy 

the dockets.  

ADVOCATE NGCUKAITOBI SC :    Yes.    
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ADV BATOHI :   The 23 dockets .  

ADVOCATE NGCUKAITOBI SC :    Yes,  I  am asking just  the  

docket  around Major  General  B ooyson,  two murder charges,  

one charge of  defeat ing the ends o f  just ice,  two charges of  

v io lat ing the Fi rearms Contro l  Act .   Can I  te l l  you,  Advocate  

Chauke read the docket .   Did you know that?  

ADV BATOHI :   I  would have expected h im to .    

ADVOCATE NGCUKAITOBI SC :    Yes.   But  you have come 

to say to  the pane l ,  there was no case against  Major  General  

Booyson wi thout  ever  having read the docket .   Can I  suggest  10 

that  that  is  an astonish ing proposi t ion coming f rom the Head 

of  our  prosecut ion serv ice  and I  am going to te l l  the panel  

that  at  the end,  that  your  ev idence must  be re jected as 

incredib le,  because i t  is  i r responsib le to  make such a c la im 

wi thout  having read the docket .   

ADV BATOHI :   I t  is  not  i r responsib le at  a l l ,  and I  wi l l  expla in  

why.   There is  case law that  Nat ional  Di rectors  are not  

expected to read every s ingle b i t  o f  ev idence and every 

docket  in  cases,  and that  they are,  i t  is  per fect ly  acceptable 

for  a Nat ional  Di rector  to  re ly  on  reports,  to  re ly  on  20 

presentat ions,  to  request  aspects  of  ev idence,  and to  take 

decis ions on that  basis .   So i t  is  cer ta in ly  not  i r responsib le .   

I t  is  what  is  expected of  a  responsib le Nat ional  Di rec tor .  

ADVOCATE NGCUKAITOBI SC :    Yes.   But  can I  a lso  suggest  

something e lse to you ,  that  sect ion 2 of  the Prevent ion of  
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Organized Cr ime Act  is  wi th in the exclusive power of  the  

NDPP.   Do you accept  that?  

ADV BATOHI :   I  am not  sure what  you mean by exclusive  

power,  but  cer ta in ly  …[intervenes] .  

ADVOCATE NGCUKAITOBI SC :    Wel l ,  on ly the NDPP can 

s ign a racketeer ing cer t i f icate under sect ion 2(4) .   I  would  

have thought  that  to  be obvious.    

ADV BATOHI :   Certa in ly .   I  agree that  only the  Nat ional  

Di rector  can s ign that  author izat ion .   

ADVOCATE NGCUKAITOBI SC :    And exclusive ly the NDPP .   10 

No one e lse can s ign a racketeer ing  cer t i f icate .   

ADV BATOHI :   That  is  correct .  

ADVOCATE NGCUKAITOBI SC :    Yes.   Now i t  is  in  that  

context  that  I  say ,  for  you to te l l  the panel  that  there is  no  

case against  Major  General  Booysen,  a lso of  racketeer ing,  

wi thout  ever  hav ing studied the docket  against  h im,  is  a  

grossly i r responsib le th ing .  

ADV BATOHI :   I  repeat  what  I  sa id.  

ADVOCATE NGCUKAITOBI SC :    Of  course.  

ADV BATOHI :   There is  case law that  s tates that  a Nat ional  20 

Di rector  i s  not  expected  to read every docket  and to  look at  

every p iece of  ev idence before coming to that  conclusion .   A  

Nat ional  Di rector ,  i t  is  permissib le for  a Nat ional  Di rector  to  

consider  ev idence that  is  presented to h im or  her  by a team,  

present  p resenta t ions,  and to ask fo r  speci f i c  aspects of  
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ev idence i f  he or  she requi res i t .   But  i t  is  cer ta in ly  not  

expected of  a  Nat ional  Di rector  to  read every s ingle  docket  

in  any context .   Somet imes a docket  can f i l l  a  room, and i t  is  

cer ta in ly  not  expected that  that  is  what  a Nat ional  Di rector  

should do.  

ADVOCATE NGCUKAITOBI SC :    Wel l ,  can I  chal lenge you 

on that  and put  two proposi t ions to you .   Fi rs t l y ,  the docket  

against  Major  General  Booysen does not  f i l l  a  room.   I t  is  a  

smal l  docket .   Do you accept  that?  

ADV BATOHI :   I  am not  sure that  there is  a docket  against  10 

Major  General  Booysen.   I  know tha t  there are 23,  there were  

23 murder and other  re lated charges,  dockets.   I  am not  sure  

that  there ever  was a racketeer ing docket  as such .   

ADVOCATE NGCUKAITOBI SC :    Now,  you see the  problem 

is  that  you answer,  but  you a lways over look what  you wrote .   

Go to 3.1.1.1,  where you say,  supported a dec is ion to  

prosecute .   I  mean,  I  know you say i t  is  the President  who 

says th is ,  but  you never wrote th is ,  o r  you do not  know the  

d i f ference,  so I  wi l l  accept  that .   

 Unt i l  I  see what  you wrote,  your  answer remains 20 

qual i f ied .   That  there was no evidence just i fy ing the decis ion,  

and that  he sought  to  improper ly  have the Act ing Di rector  of  

Publ ic  Prosecut ions of  KwaZulu  Nata l  s ign the case dockets.   

You are  the one who re l ied on case dockets .   Now you are  

te l l ing the panel  there was no docket .  
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ADV BATOHI :   I  sa id there was dockets.   There were dockets,  

lo ts of  dockets,  but  I  am not  aware  of  a  racketeer ing  docket  

as such.  

ADVOCATE NGCUKAITOBI SC :    Now Advocate Batohi ,  I  

th ink there is  a real  problem.   You have said that  3.1.1 is  

exclus ive ly about  racketeer ing and does not  inc lude the  

independent  of fences.   And you have a lso conf i rmed in  

3.1.1.1 that  that  too  is  exclus ive ly about  racketeer ing .   The 

charge refers to  case dockets.   What  case dockets are  those? 

ADV BATOHI :   Which charge refers to  case dockets ?  10 

ADVOCATE NGCUKAITOBI SC :    Read 3.1.1.1 .   

ADV BATOHI :   Yes,  i t  does appear there .  

ADVOCATE NGCUKAITOBI SC :    I t  was put  there by  you .   

ADV BATOHI :   I  am not  sure about  that .   We wi l l  have to  

check that .  

ADVOCATE NGCUKAITOBI SC :    Yes.   But  then a nswer my 

quest ion,  p lease .   The docket  tha t  is  referenced,  we have 

gone through th is  exerc ise ourse lves.   I t  is  only  seven 

charges against  Major  General  Bo oysen.   I t  is  not  the 

exaggerated docket  that  f i l ls  a  room .  What  do you say to 20 

that?  

ADV BATOHI :   The only point  I  made about  dockets that  f i l l  

a  room is to  make the point  that  i t  is  not  expected of  a  

Nat ional  Di rector  to  read every b i t  o f  ev idence when a  

decis ion is  made.   That  is  the only  reason why I  ment ioned 
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that .   But  get t ing back to th is  issue,  there were dockets  

re la t ing to,  there were the 23 case dockets .   I  am not  aware  

-  le t  me read th is  carefu l l y  before I  answer th is .   This is  

c lear ly  incor rect ,  because to say that  he sought  to  improper ly  

have the Act ing Di rector  of  Publ ic  Prosecut ions of  KwaZulu  

Nata l  s ign the case dockets,  i t  is  not  our  case that  Advocate  

Chauke asked the  DPP to s ign any case dockets .   So th is  i s  

c lear ly  incorrect  and …[ intervenes] .  

ADVOCATE NGCUKAITOBI SC :    So the charge is  incorrect .  

ADV BATOHI :   I f  I  may be a l lowed to cont inue .   10 

ADVOCATE NGCUKAITOBI SC :     Sorry,  I  thought  you had 

f in ished.   P lease cont inue .   

ADV BATOHI :   I t  is  okay.   And or  the prosecut ion memo.   He 

sought  to  improper ly  have the act ing  -  s ign the case dockets  

and or  s ign the prosecut ing memo .   I f  you read i t  l ike that  i t  

is  incor rect .   That  is  not  what  we  are saying.  

ADVOCATE NGCUKAITOBI SC :    So charge 3.1.1 .1 is  a 

wrong charge .   

ADV BATOHI :   I t  is  incor rect .  

ADVOCATE NGCUKAITOBI SC :    Wel l ,  incorrect  and being 20 

wrong are the same th ing.  

ADV BATOHI :   Wel l ,  par t  o f  i t  i s  correct ,  is  that  Advocate  

Chauke supported a decis ion to  prosecute the accused,  

notwi thstanding that  there  was no decis ion just i fy ing,  no  

evidence just i f y ing the decis ion .   And then the next  par t  o f  i t  
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is  incor rect  to  the  extent  that  I  have ind icated.   

ADVOCATE NGCUKAITOBI SC :    You see,  that  is  why I  need 

the memorandum you gave the President  to  see whether  the  

President  is  at  fau l t  fo r  charg ing  Mr Chauke incor rect ly  or  

whether  you are a t  fau l t ,  but  are now escaping responsib i l i ty .  

ADV BATOHI :   I  am t ry ing to expla in as best  as I  can and not  

to  escape responsib i l i t y .  

ADVOCATE NGCUKAITOBI SC :    Yes.   No,  I  understand that .   

I  am not  cr i t i c iz ing you ,  I  am cr i t ic iz ing your ev idence .  

ADV BATOHI :   I t  is  f ine.  10 

ADVOCATE NGCUKAITOBI SC :    Now …[intervenes] .  

CHAIRPERSON :   Before you proceed,  I  th ink th is  wi l l  a lso  

help us.   Advocate Batohi ,  when you look at  the gazet ted 

terms of  reference,  the date is  the 30 t h  o f  September ,  2025 .    

ADV BATOHI :   I  do not  have that  gazet ted copy in  f ront  of  

me.    

CHAIRPERSON :   The f ront  page of  the  gazet te  

…[intervenes] .  

ADV BATOHI :   I  have i t  now.   Yes,  that  is  correct .  

CHAIRPERSON :   Regulat ion,  Gazet te number 11889,  vo lume 20 

723,  30 September 2025,  number 53444 .  

ADV BATOHI :   That  is  correct .    

CHAIRPERSON :   When d id you see for  the f i rs t  t ime the  

gazet ted terms of  reference ?  

ADV BATOHI :   I  am not  sure,  Cha i rperson.   I  cannot  recal l  
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when I  saw i t  for  the f i rs t  t ime .   

CHAIRPERSON :   Should I  assume that  by 1 October 2025,  

you had a l ready looked at  the terms of  reference ? 

ADV BATOHI :   No,  we cannot  assume that ,  Chai rperson .   

CHAIRPERSON :   Should I  assume that  by the 17 t h  o f  October,  

when th is  enqui ry  star ted,  I  beg your pardon,  by 17 t h  o f  

November,  when th is  enqui ry  star ted,  you had a l ready looked 

at  the gazet ted te rms of  reference ?  

ADV BATOHI :   Chai rperson,  I  honest ly  cannot  remember 

when I  looked at  i t ,  and whether  I  scrut in ized i t  a t  any great  10 

deta i l  or  cast  a qu ick look through i t .   I  honest ly  cannot  recal l  

that .   

CHAIRPERSON :   When you took oath,  the f i rs t  day you took 

oath,  had you a l ready looked at  the terms of  reference ? 

ADV BATOHI :   Chai rperson,  on the f i rs t  day of  the enqui ry?  

CHAIRPERSON :   On the f i rs t  day you took oath.  

ADV BATOHI :   I  would cer ta in ly  have had a look at  i t ,  but  I  

do not  know to what  deta i l .  

CHAIRPERSON :   You may proceed,  s i r .    

MS RAMAGAGA :   Just  one th ing.   Advocate Batohi ,  when the  20 

bundles or  documentat ion was prepared for  th is  enqui ry ,  i t  

was prepared wi th a v iew to addressing issues ra ised in  the 

terms of  reference .   Is  that  correct?  

ADV BATOHI :   I  am not  aware tha t  i t  was prepared for  that  

speci f ic  purpose .  
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MS RAMAGAGA :   Did you care to establ ish as to whether  the  

documentat ion was prepared for  tha t  purpose ?  

ADV BATOHI :   No,  I  d id  not .  

ADV BALOYI -MERE SC :   Sorry,  a  fo l low -up.   Advocate  

Batohi ,  when you prepared your af f idavi t  together  w i th your  

legal  team, you knew that  you were prepar ing an af f idavi t  to  

come and test i fy  in  re lat ion to the terms of  reference in  th is  

enqui ry .  

ADV BATOHI :   I  knew that  I  was prepar ing an af f idavi t  in  

order  to  come and test i fy  before th is  hear ing.    10 

ADV BALOYI -MERE SC :   Test i f y  in  th is  enqui ry  in  terms of  

the terms of  reference,  wherein you refer red a mat ter  to  the  

President ,  who then const i tu ted an enqui ry  and issued the  

terms of  reference to deal  wi th  whatever you referred to the 

President .  

ADV BATOHI :   Yes,  the terms of  reference were for  the panel ,  

and of  course evidence was going to be provided to support  

what  i s  in  the terms of  reference by var ious wi tnesses .  

ADV BALOYI -MERE SC :   Advocate Batohi ,  when you 

prepared your af f idavi t ,  you prepared your af f idavi t  to  susta in  20 

the a l legat ions that  you made to the President ,  which,  wel l  I  

am not  sure whether  r ight ly  or  wrongly,  convinced the  

President  to  const i tu te a panel .   But  the President  depended 

on the evidence or  on the in format ion that  was suppl ied by  

you,  which you in tended to support  by way of  an af f idavi t  that  
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served before th is  panel .   Is  that  correct?  

ADV BATOHI :   I  d id  not  p repare the af f idavi t  wi th  an in tent ion  

to support  the terms of  reference .   I  prepared an af f idavi t  on  

the basis of  what  I  knew and what  I  d id  in  th is  mat ter .   I t  is  

not  l i ke I  prepared the af f idavi t  and then checked whether  i t  

is  a l igned wi th the  terms of  reference .   That  is  not  what  I  d id .    

ADV BALOYI -MERE SC :   And what  you knew is  what  you 

submit ted to the  President ,  fo r  the President  to  take a 

decis ion to set  up  an enqui ry .  

ADV BATOHI :   That  is  correct .   10 

ADV BALOYI -MERE SC :   Thank you.   

ADVOCATE NGCUKAITOBI SC :    Thank you,  Madam Chair .   

Advocate Batohi ,  I  am not  yet  done wi th th is  enqui ry  about  

case dockets .   You have now test i f ied that  the reference to  

case dockets and t ry ing to get  someone e lse improper ly  to  

s ign is  incorrect ,  okay ?  I  am not  going to quibble wi th that .   

But  do you accept  that  the case against  Major  General  

Booysen,  whether  conta ined in  a docket  o r  e lsewhere,  i s  a  

fa i r l y  narrow case .   I t  is  not  the example that  you posed of  a  

docket  f i l l ing up a  room.    20 

ADV BATOHI :   I t  is  cer ta in ly  not  a docket  that  f i l ls  up the  

room, that  is  correct .  

ADVOCATE NGCUKAITOBI SC :    Yes.   Now,  i t  a lso cont inues 

to say,  and/or  prosecut ion memorandum, okay.   That  is  one 

of  the th ings I  do  not  understand.   You said you never gave 
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ev idence in  th is  enqui ry  that  Advocate Chauke sought  to  have 

Mr Mlotshwa s ign  a prosecut ion memorandum .  Is  that  a lso 

incorrect?  

ADV BATOHI :   I  ment ioned ear l ie r  that  i t  is  incorrec t .  

ADVOCATE NGCUKAITOBI SC :    Yes,  so both that  case 

docket  reference and the prosecut ion memorandum are 

wrong.  

ADV BATOHI :   I t  is  not  our  case tha t  Advocate Chauke sought  

e i ther  of  those to be s igned by Advocate M lotshwa.  

ADVOCATE NGCUKAITOBI SC :    Yes.   Now,  then i t  cont inues 10 

to ta lk  about  ev idence impl icat ing the  accused.   Who is  that  

accused?  

ADV BATOHI :   I  would imagine i t  is  a l l  the accused .   

ADVOCATE NGCUKAITOBI SC :    A l l  o f  those accused wi th 

what ,  because there are people l i ke Mr Moster t ,  11  counts of  

murder.   Does i t  inc lude them or  no t ? 

ADV BATOHI :   For  racketeer ing charges .   

ADVOCATE NGCUKAITOBI SC :    So a l l  o f  the accused on 

racketeer ing? 

ADV BATOHI :   That  is  correct .  20 

ADVOCATE NGCUKAITOBI SC :    Yes.   Now,  the way then i t  

would read is  tha t  the case docket  would be a case docket  

for  racketeer ing .   The prosecut ion memorandum would be a  

prosecut ion memorandum for  racketeer ing.   But  because the  

charge is  wrong,  we can st r i ke tha t  out .   We can put  a red  



8 DECEMBER 2025  –  DAY 14 

Page 36  o f  87  

pen across that .  

ADV BATOHI :   Can you repeat  tha t? 

ADVOCATE NGCUKAITOBI SC :    I  am saying the way i t  would  

read before your ev idence today,  the way i t  would read would 

be i t  is  the case docket  for  racketeer ing  and then i t  is  the 

prosecut ion memorandum for  racketeer ing ,  but  because you 

have now conceded that  that  is  a wrong charge or  incorrect  

charge,  we can scratch that  out  wi th  a red pen .  

ADV BATOHI :   No,  I  am not  fo l lowing you.   I  sa id that  there  

was no,  I  am not  aware of  a  case docket  for  racketeer ing .   I  10 

am aware of  a  lo t  o f  o ther  dockets,  the 23 murder  dockets  

and re lated charges .   I  do not  even know i f  there was a case 

docket  for  racketeer ing.   So I  do not  understand your  

quest ion.   

ADVOCATE NGCUKAITOBI SC :    Wel l ,  my quest ion is  exact ly  

l inked to what  you have just  sa id ,  that  you have  charged 

someone for  t ry ing to get  a s ignature on a case docket  that  

you say does not  ex ist .   You have a lso charged someone for  

t ry ing to get  a prosecut ion memorandum to be s igned which 

you admit  was never done .  20 

ADV BATOHI :   I  have not  charged anyone for  that .   

ADVOCATE NGCUKAITOBI SC :    A l l  r ight ,  I  see.  

ADV BATOHI :   I  d id  ind icate that  that  is  def in i te ly  not  the 

case and that  must ,  that  is  def in i te ly  an  error  on that  because 

there is  no evidence at  a l l  that  Advocate Chauke was requi red 
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to  do any of  these ,  e i ther  s ign a  case docket  or  s ign a  

prosecut ion memo.   The evidence is  that  he sought  Advocate  

Mlotshwa to s ign the ind ictments.    

ADVOCATE NGCUKAITOBI SC :    Indeed,  there is  no t  a s ingle  

charge here that  refers to  an at tempt  to  s ign an ind ic tment .  

ADV BATOHI :   That  is  correct .  

ADVOCATE NGCUKAITOBI SC :    I f  you can see i t ,  show me .    

ADV BATOHI :   That  is  correct ,  there is  not .  

ADVOCATE NGCUKAITOBI SC :    Yes.  

ADV BATOHI :   And i t  is  not  meant  to  be .   10 

ADVOCATE NGCUKAITOBI SC :    Yes.  

ADV BATOHI :   Because there is  no evidence to that  e f fect .    

ADVOCATE NGCUKAITOBI SC :    No,  I  thought  you said the  

case against  Advocate Chauke is  that  he sought  to  have 

Advocate Mlotshwa s ign an ind ictment .  

ADV BATOHI :   That  is  correct .  

ADVOCATE NGCUKAITOBI SC :    I  am saying to you there is  

not  a s ingle charge here that  refers to  Advocate Chauke 

at tempt ing to get  Advocate M lotshwa to s ign an ind ictment .  

ADV BATOHI :    That  is  correct .   I  am not  aware of  the other ,  20 

i f  i t  is  anywhere e lse on th is ,  but  cer ta in ly  not  on th is .   

ADVOCATE NGCUKAITOBI SC :    You can go th rough them 

now,  there is  enough t ime  and then show me where i t  is  

a l leged that  Advocate Chauke sought  to  have Advocate  

Mlotshwa s ign an ind ictment .   
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ADV BATOHI :   Wel l ,  i t  may or  may not  be there,  but  that  is 

our  case.  

ADVOCATE NGCUKAITOBI SC :    Wel l ,  Advocate Batohi ,  

p lease.  

MS RAMAGAGA :   Just  before you proceed,  just  one th ing .   

Advocate Batohi ,  d id  you fami l iar ize yoursel f  wi th  the te rms 

of  reference?  

ADV BATOHI :   No,  I  d id  not .   

MS RAMAGAGA :   And you are the compla inant  in  th is  mat ter .  

ADV BATOHI :   That  is  correct .  10 

MS RAMAGAGA :   Thank you.  

ADV BATOHI :   Wel l ,  you can cal l  me the compla inant ,  i t  is  

the President  tha t  decided .   So I  am not  sure that  I  am the  

compla inant ,  but  I  cer ta in ly  made a referra l  to  the President .  

MS RAMAGAGA :   Which quest ion are you answer ing now ?   

ADV BATOHI :   Whether  I  am,  wel l ,  i t  was not  a quest ion,  i t  

was a comment  that  I  am the compla inant  in  th is  mat ter  and 

I  am seeking to  c la r i fy  that  I  do not  see mysel f  as a 

compla inant .   

MS RAMAGAGA :   Thank you.    20 

ADV BATOHI :   I t  is  the President  who decided .   I  made a  

referra l  to  the President .  

MS RAMAGAGA :   Thank you.  

ADVOCATE NGCUKAITOBI SC :    A l l  r ight ,  I  am going to come 

back to th is  quest ion by Madam panel  member Rama gaga,  
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but  I  s t i l l  want  an  answer  to  my quest ion,  which  is ,  show me 

where i t  is  a l leged that  Advocate  Chauke sought  to  have 

Advocate Mlotshwa s ign an ind ictment .   

ADV BATOHI :   I  accept  f rom you that  i t  is  not ,  o therwise i t  is  

going to take me a whi le  to  read th is  ent i re  terms of  

reference.    

ADVOCATE NGCUKAITOBI SC :    No,  i t  wi l l  not  take you a  

whi le .   There are  only f ive paragraphs .   So you can do that  

now and te l l  us which paragraph re fers to  Advocate Chauke 

t ry ing to get  Advocate M lotshwa s ign an ind ictment .  10 

CHAIRPERSON :   May I ,  Advocate  Ngcukai tobi ,  i t  is  quarter  

past  ten ,  and perhaps in  fa i rness to you,  Madam, as  we take 

a 15 minutes tea  break,  you wi l l  go through the terms of  

reference to enable you to answer the quest ion that  Advocate  

Ngcukai tobi  has just  asked you in  re lat ion to whether  there is  

any referra l  in  the terms of  reference ,  i f  I  capture h is quest ion 

correct ly ,  that  appears in  the te rms of  reference in  the  

ent i re ty .   And when we reconvene,  you wi l l  then answer the 

quest ion.   Advocate Ngcukai tobi?   

ADVOCATE NGCUKAITOBI SC :    Perhaps,  Madam Chai r ,  we 20 

can a lso get  the draf t ,  because I  want  to  put  her  draf t  and the  

President 's  decis ion s ide by s ide .   I f  we can get  that  dur ing  

th is  15 minutes,  that  would be appreciated .  

CHAIRPERSON :   Yes,  I  was going to deal  wi th  that .   You had 

just  ment ioned that  the f i rs t  le t ter  to  the President ,  the  
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re ferra l  le t te r ,  i f  I  may cal l  i t  that ,  is  readi ly  avai lab le .   We 

wi l l  appreciate to  have a copy of  that  le t te r  when we  

reconvene.   You can send i t  to  us  e i ther  onl ine or  hard copy 

and g ive i t  to  our  researchers.   Advocate Ngcukai tobi?  

ADVOCATE NGCUKAITOBI SC :    Yes,  i f  we,  are we 

adjourn ing now?  

CHAIRPERSON :   We wi l l  ad journ now  

ADVOCATE NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :   Anyth ing e lse that  …[ intervenes] .  

ADVOCATE NGCUKAITOBI SC :    Noth ing f rom our s ide,  10 

thank you.   Thank you,  Chai r .    

CHAIRPERSON :   Those two th ings ,  ref lect  upon the gazet ted  

terms of  reference wi th a v iew to answer counsel .   Secondly,  

may we have the  f i rs t  re ferra l  document  to  the President ,  

which you said is  readi ly  avai lab le or  can be made avai lab le,  

so that  we deal  w i th  th is  mat ter  when we reconvene .   Thank 

you.  

 We wi l l  ad journ fo r  15 minutes for  tea and reconvene 

at  hal f  past  ten.  

ENQUIRY ADJOURNS 20 

ENQUIRY RESUMES 

CHAIRPERSON :    Thank you,  counsel .   Advocate Batohi ,  you 

are st i l l  under oath.   Advocate Ngcukai tobi .  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chai r .   

Advocate Batohi ,  can you te l l  us whether  or  not  you have had 
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a  chance . . . [ in tervenes]  

CHAIRPERSON :    I  beg your pardon,  may I?  I  beg your  

pardon,  s i r .  

ADV NGCUKAITOBI SC :    I  d id  not  real ise.  

CHAIRPERSON :    Yes,  I  thought  that  you would le t  us know 

that  you have received the refer ra l  document  to  the  

President .   Did you receive i t?  

ADV NGCUKAITOBI SC :    No.  

CHAIRPERSON :    Not  as yet .  

ADV NGCUKAITOBI SC :    I  am sure at  some point  i t  wi l l  be 10 

produced.  

CHAIRPERSON :    I t  wi l l  be produced .  

ADV NGCUKAITOBI SC :    Yes.  

ADV BATOHI :    They are st i l l  t ry ing  to locate i t ,  Chai rperson.  

CHAIRPERSON :    Yes,  thank you.   You may proceed  

. . . [ in tervenes]  

ADV BATOHI :    The correct  vers ion .  

CHAIRPERSON :    …Advocate Ngcukai tobi .  

ADV NGCUKAITO BI SC :    Yes,  thank you,  Madam Chair .   We 

wi l l  come back to  i t  whenever i t  i s  produced,  but  Advocate 20 

Batohi ,  I  am st i l l  on 3.1.1.1.   And when we adjourned,  I  had 

asked you to study the whole charge sheet  and to  te l l  us  

whether  or  not  there is  an a l legat ion that  Advocate  Chauke  

sought  improper ly  to  get  Advocate Mlotshwa to s ign the  

ind ictment .  
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ADV BATOHI :    There is  not .  

ADV NGCUKAITO BI SC :    Thank you very much.   Now,  can I  

ask you about  3.1.1.2?  I t  says that  p resumably you 

recommended to the then -act ing Nat ional  Di rector  o f  Publ ic  

Prosecut ion,  Advocate Nomgcobo J iba ,  the appl icat ion for  

issuing a racketeer ing author isat ion in  te rms of  Sect ion 2(4)  

of  the POCA Act ,  whereas there was no evidence just i f y ing 

the inst i tu t ion of  racketeer ing charges against  the accused.   

Now,  the recommendat ion that  is  referenced there,  is  i t  the 

document  we went  through repeatedly,  which is  P P'd by  10 

Advocate Chauke?  I  just  want  to  get  the  . . . [ in tervenes]  

CHAIRPERSON :    Would you p lease repeat  your  quest ion,  

counsel?  

ADV NGCUKAITO BI SC :    Maybe what  is  bet ter  is  that  I  must  

just  refer  to  the document  i tse l f .  

ADV BATOHI :    I  th ink that  would be helpfu l .   

ADV NGCUKAITOBI SC :    My learned jun ior  wi l l  f ind  i t  now.   

The quest ion  real l y  i s  th is .   You had a d iscussion wi th Madam 

Ramagaga about  whether  or  not  Advocate Chauke 's  

recommendat ion was PP'd or  s igned by h im.   I  just  want  to  20 

know i f  the charge is  referr ing to that  par t icu la r  document .  

ADV BATOHI :    That  i s  cer ta in ly  one of  the documents i t  wi l l  

be referr ing to.   I  am not  sure i f  i t  is  the only one.  

ADV NGCUKAITO BI SC :    A l l  r ight ,  l e t  me f ind the speci f ic  

document  r ight  now because you might  help us on that .   But  
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the second quest ion I  have,  I  wi l l  come back to  th is  as  soon 

as we f ind i t  . . . [ intervenes]  

ADV BATOHI :    I  th ink I  should t ry  to  f ind i t  as wel l .   

Chai rperson,  i f  I  can get  some assis tance so that  we have the  

documents ready.   Through you,  Chai rperson,  I  am not  sure  

where these documents are.  

CHAIRPERSON :    Yes,  yes,  madam.   Advocate Hul ley ,  where '  

is  your  jun ior?  He does not  appear  to  be here.    

ADV BATOHI :    They are t ry ing to f ind the documents.  

CHAIRPERSON :    She is  t ry ing to f ind the documents .  10 

ADV HULLEY SC :    [ ind ist inct  –  0:04:12]…  

ADV NGCUKAITO BI SC :    No,  my jun ior  was quick on the  

mark.   I t  is  LO00780.  

CHAIRPERSON :    M? 

ADV NGCUKAITOBI SC :    LO.  

CHAIRPERSON :    LO.  

ADV NGCUKAITOBI SC :    00780.  

CHAIRPERSON :    80.   

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Is  that  an in ternal  memo f rom Advocate  20 

Noko-Mashi lo  to  Advocate J iba?  

ADV NGCUKAITOBI SC :    Yes,  Madam Chair .  

CHAIRPERSON :    Yes,  thank you.  

ADV NGCUKAITO BI SC :    Yes.   Dated the 15th of  August ,  

2012.   Now,  the reason I  ask  . . . [ in tervenes]  
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CHAIRPERSON :    May we wai t  fo r  Advocate Batohi?   Do you 

have i t?   

ADV BATOHI :    I  do have i t  now.  

CHAIRPERSON :    You have i t ,  madam.  

ADV NGCUKAITO BI SC :    Now,  the reason I  ask Advocate  

Batohi  is  that  i t  is  the only document  I  could f ind that  uses 

the word,  I  have perused the documents and recommend the  

appl icat ion.   And when you look at  what  is  recommended,  is  

at  1 .3 are the draf t  author isat ions for  sect ion 2(1)(e)  and 

2(1) ( f )  o f  POCA.  Is  that  what  you are refer r ing to in  3.1.1.2?  10 

ADV BATOHI :    This i s  def in i te ly  what  we are referr ing to.  

ADV NGCUKAITO BI SC :    A l l  r ight ,  that  i s  f ine.   We can note  

that ,  that  i s  the document  you are referr ing to.  

ADV BATOHI :    I  d id  not  say i t  is  the only document ,  but  i t  is  

a  document  that  we are referr ing to.  

ADV NGCUKAITOBI SC :    Show us any other  document .  

ADV BATOHI :    I  am not  sure.   I f  i t  is  shown to me,  then I  

might  be able to  comment  on i t .  

ADV NGCUKAITOBI SC :    Wel l ,  in  your  ev idence- in-chief ,  

you d id not  make reference to any other  document .   In  our  20 

own search,  we d id not  f ind any other  document  where there 

is  a recommendat ion for  the s ignature of  the racketeer ing  

author isat ion,  other  than that  document  that  involves 

Advocate Chauke.  

ADV BATOHI :    I  th ink there is  another  document  that  i s  
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prepared in  h is  name,  but  is  not  s igned by h im.  

ADV NGCUKAITO BI SC :    Yes,  exact ly .   That  is  the only 

document  that  is  s igned.   I  know what  I  am asking you.  

ADV BATOHI :    Mmm-mmm.  

ADV NGCUKAITOBI SC :    So I  come back to my quest ion.   

This i s  the only document  we cou ld f ind that  is  s igned by 

Advocate Chauke.  

ADV BATOHI :    Relat ing to the racketeer ing author isat ion.  

ADV NGCUKAITO BI SC :    Wel l ,  that  i s  obvious,  Advocate  

Batohi ,  p lease,  because I  am ta lk ing about  3.1.1.2,  which is  10 

about  the racketeer ing author isat ion.  

ADV BATOHI :    No,  wi th  a l l  due respect ,  I  do not  want  to  

take,  th ings may not  be that  obvious.   I  want  to  make sure 

when I  answer,  we are c lear  about  what  I  am asking.  

ADV NGCUKAITO BI SC :    A l l  r ight ,  I  apologise.   Yes,  the 

answer is  yes.  

ADV BATOHI :    So in  th is  case,  i t  does re late  to  the  

author isat ions fo r  racketeer ing.   That  is  correct .  

ADV NGCUKAITO BI SC :    Yes,  wel l ,  le t  us make th is  c lear ,  

because I  just  do not  want  to  proceed.   But  as fa r  as we could 20 

see,  th is  i s  the  only  document  s igned by Advocate Chauke,  

which references a recommendat ion for  the author isat ion  

under sect ion 2(4)  of  POCA, is  that  correct?  

ADV BATOHI :    That  i s  my recol lec t ion.  

ADV NGCUKAITO BI SC :    Yes,  thank you very  much.   Now,  
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wi th  stay ing on 3 .1.1.2,  that  charge has noth ing to do wi th 

the predicate of fences independent ly .   I  understand that  

predicate of fences are par t  o f  POCA, but  i t  has noth ing to do  

wi th the  separate  charges.   I t  is  l imi ted  only to  sect ion 2(4) ,  

is  that  correct?  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITO BI SC :    Yes,  thank you.   Now i f  we could 

a lso analyse 3.1.1.3,  i t  says :  

“Mr Chauke sought  to  defend the inst i tu t ion  

of  the aforement ioned racketeer ing  charges 10 

in  the review proceedings brought  by Major  

General  Booysen to have the said  

racketeer ing charges set  as ide,  and that  he  

f ina l i sed the answer ing af f idavi t  o f  the then 

act ing Nat ional  Di rector  of  Publ i c  

Prosecut ions,  Advocate Nomgcobo J iba ,  in  

the Booysen review proceedings in  opposing 

the review appl icat ion,  notwi thstanding that  

there was no evidence just i fy ing the  

inst i tu t ion of  racketeer ing charges against  20 

the accused. ”  

Now,  is  i t  the case of  the NPA that  when i t  says Mr Chauke  

defended those proceedings,  i t  is  referr ing to the ro le he  

p layed in  the preparat ion of  the answer ing af f idavi t  o f  

Advocate J iba?  
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ADV BATOHI :    I t  is  def in i te ly  that .  

ADV NGCUKAITO BI SC :    Yes.   Yes,  but  there is  noth ing  

e lse.   I t  is  only that .  

ADV BATOHI :    I  wi l l  have to th ink about  the evidence 

carefu l l y .   I  have led a lo t  o f  ev idence,  and I  do not  want  to  

concede that  i t  i s  only th is  i f  I  have not  real l y  carefu l l y  

considered what  the evidence is .   So I  need to th ink about  

th is .   Mmm…  

ADV NGCUKAITO BI SC :    You know,  Advocate Batohi ,  you 

have spoken in  th is  enqui ry,  I  th ink ,  for  12 days.   For  you to  10 

say you st i l l  have to th ink carefu l l y  about  the evidence real ly  

sends a negat ive s ignal .  

ADV BATOHI :    That  i s  your  opin ion,  Advocate.  

ADV NGCUKAITO BI SC :    But  I  presume you have thought  

about  the evidence you have g iven for  the last  12 days.  

ADV BATOHI :    I  cer ta in ly ,  i t  has been something that  has 

consumed me for  the past  12 days,  but  there is  a  lo t  o f  

ev idence.   So I  need to be carefu l  when I  say i t  is  the only 

ev idence because there is  a lo t  that  is  on my mind.   So I  need 

to th ink about  th is .   I  do not  want  to  concede,  and then there 20 

is  something e lse.   So I  should be a l lowed to th ink about  th is  

carefu l l y .  

ADV NGCUKAITO BI SC :    I  am not  asking you not  to  th ink  

about  i t ,  but  I  am put t ing to you that  before you gave the 

evidence,  you should have thought  about  i t .   You cannot  be  
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asking to th ink about  i t  dur ing cross -examinat ion.  

ADV BATOHI :    That  i s  your  v iew.   I  am going to th ink about  

i t  anyway before I  answer your quest ion.   So th is  is  mmm, 

def in i te ly  one of  the aspects mmm, of  h is  defend ing the 

inst i tu t ion of  racketeer ing.   I  am t ry ing to th ink about  whether  

there is  anyth ing more in  th is  respect .   Mmm…  

ADV NGCUKAITO BI SC :    Can I  a lso assist  you?  The charge 

i tse l f  l im i ts  the factual  basis to  the f ina l i sat ion  of  the  

answer ing af f idav i t .   I t  does not  inc lude any other  th ing.  

ADV BATOHI :    I f  I  may on that  point  say that  these,  the 10 

chapeau to these charges,  i f  we want  to  ca l l  them charges,  

for  want  of  a  bet ter  word,  s tates at  3 .1,  h is  d i rect  o r  ind i rect  

conduct ,  should be the d i rect  or  ind i rect  conduct  of  Advocate  

Chauke re lat ing to h is  f i tness and propr ie ty to  hold of f ice  

based on in format ion inc luding,  but  not  l imi ted t o,  the mat ters 

re lated to the fo l lowing a l legat ions.   And my point  i s  that  in  

as much as these at tempt  to  set  ou t  or  do set  out  conduct  of  

Advocate Chauke in  th is  context ,  i t  is  not  l imi ted to th is .  

ADV NGCUKAITO BI SC :    Wel l ,  th is  is  what  I  am debat ing 

wi th you,  Advocate Batohi .   What  i s  the ind i rect  conduct  that  20 

is  referenced?  

ADV BATOHI :    So I  need to th ink about  a l l  the evidence that  

I  have provided thus far .  

ADV NGCUKAITO BI SC :    But  I  am asking you,  I  am put t ing  

to you that  the charge is  3.1.1.3.   You are saying in  answer  
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to  me,  no,  no,  no,  look at  ind i rect  ev idence.   And I  am asking  

you,  what  is  the ind i rect  ev idence?  

ADV BATOHI :    Wi th a l l  due respect ,  I  d id  not  say look at  

ind i rect  ev idence.   What  I  sa id is  that  I  was reading out  the  

chapeau and I  sa id i t  s tates inc luding,  but  not  l imi ted to,  

mat te rs re lated to  the fo l lowing a l legat ions.   My point  being,  

not  about  ind i rect  conduct ,  but  about  the fact  that  the  

a l legat ions are not  l imi ted to what  is  set  out  in  3.1.1.1 unt i l  

3 .1.1.5.   That  was the point .  

ADV NGCUKAITO BI SC :    Now,  what  are the other  a l legat ions 10 

that  a re not  inc luded?  What  we cannot  have?  

ADV BATOHI :    Wel l ,  for  example,  the a l legat ions re lat ing to 

the s igning of  the Advocate Chauke 's request  for  Advocate  

Mlotshwa to s ign the ind ictment .   

ADV NGCUKAITOBI SC :    No,  p lease.  

ADV BATOHI :    That  should have been inc luded here .  

ADV NGCUKAITO BI SC :    P lease,  p lease,  Advocate Batohi ,  

we are at  3 .1.1.3.   At  the stage at  which Major  General  

Booysen  is  in  cour t ,  the NDPP is f i l i ng an answer ing a f f idavi t .   

The charge te l l s  us  that  i ts  scope is  the f ina l i sat ion of  the 20 

answer ing af f idav i t .   You are resist ing my submission to you 

that  that  scope is  l imi ted.   You are  saying i t  is  unl imi ted.   I  

am asking you,  what  are the other  facts that  support  the  

defence of  that  rev iew appl icat ion?  

ADV BATOHI :    I  do not  know for  now i f  there are any other  
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facts.  

ADV NGCUKAITO BI SC :    Thank you very much.   Can we 

then go to a second aspect  of  that  charge?  You know,  the  

last  l ine,  which star ts  wi th of f  racketeer ing charges against  

the accused . . . [ in tervenes]  

CHAIRPERSON :    I  beg your pardon,  counsel ,  to  in terpose.   

The quest ion that  you asked Advocate Batohi  in  re lat ion to 

the speci f ic  aspect ,  that  i s  the scope of  3.1.3,  might  we look 

at  page 66 of  the af f idavi t?   I t  might  help us.   Page 66 of  the  

record that  conta ins your af f idavi t ,  paragraph 156.   You have 10 

i t ,  Advocate Batohi?  

ADV BATOHI :    In  a moment ,  Chai rperson.   Yes,  I  am there.  

CHAIRPERSON :    Paragraph 156 of  your  af f idavi t  g ives us 

the essence of  the  a l legat ions against  Advocate Chauke.   And 

for  the purpose of  the last  quest ion  by counsel ,  we may look 

at  156.4.   You remember that?    

ADV BATOHI :    I  do,  Chai rperson.  

CHAIRPERSON :    You see that?  

ADV BATOHI :    Mmm-mmm.  

CHAIRPERSON :    And by mere looking at  paragraph 156,  20 

g iv ing us  the essence of  those a l legat ions against  h im,  that  

is  Advocate Chauke,  the essence is  there.   And i t  inc ludes 

156.4,  to  the extent  that  he set t led the af f idavi t  o f  Advocate  

J iba.   And there appears to  be noth ing more in  that  paragraph 

156 as regards the quest ion that  i s  put  to  you.   Am I  correct?  
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ADV BATOHI :    This i s  the essence of  the a l legat ions indeed,  

Chai rperson,  which is  summarised in  th is  paragraph.  

CHAIRPERSON :    I  am speci f i ca l l y  referr ing to 156.4 .  

ADV BATOHI :    Mmm-mmm.  

CHAIRPERSON :    As regards the quest ion that  is  pu t  to  you 

regard ing the conduct  of ,  the a l leged conduct  of  Advocate  

Chauke in  set t l ing the answer ing af f idavi t  o f  Advocate J iba.   

And I  am asking,  is  i t  correct  that  there is  noth ing more to  

th is  paragraph 156.4 in  th is  af f idavi t?   Your af f idavi t?  

ADV BATOHI :    Chai rperson,  I  am not  sure i f  there is  noth ing  10 

more because th is  was,  as I  sa id,  summaris ing the essence 

of  the charges.   I  do not  know i f  th is  is  deal t  wi th  anywhere  

e lse in  the af f idav i t .  

CHAIRPERSON :    But  th is  i s  your  a f f idavi t ,  counsel ,  wi th  the  

greatest  of  respect  to  you.   You should be able to  help us  

because i t  i s  your  test imony.   You should  know th is  af f idavi t  

bet te r  than us.   I t  is  your  af f idavi t  under oath.  

ADV BATOHI :    Mmm-mmm.  

CHAIRPERSON :    Otherwise,  we are going to have to  adjourn  

again and read th is  af f idavi t  so that  we ascerta in  whether  20 

there is  any other  par t  in  your  af f idavi t  that  makes re ference 

to the fu r ther  conduct  of  Advocate Chauke that  is  impugned.  

ADV BATOHI :    I  am t ry ing to go th rough the af f idavi t  qu ick ly ,  

Chai rperson,  to  the other  sect ions and look at  whether  i t  was 

covered because I  know when we were draf t ing i t ,  we deal t  
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wi th  the a l legat ions and then we summarised the essence.   

So I  suspect  that  i t  would be covered somewhere e lse  as wel l .  

CHAIRPERSON :    May I  request  the  lady next  to  you and the 

jun ior  counsel  over  there,  i f  there is  anyth ing e lse that  you 

might  have p icked that  may be of  he lp to  Advocate Batohi ,  do  

not  hesi ta te to  br ing i t  to  her  at tent ion.  

ADV BATOHI :    Yes,  i f  they could check in  the e lect ronic 

vers ion,  i t  wi l l  be easier  perhaps.  

CHAIRPERSON :    You may quick ly,  counsel ,  look at  the 

e lect ronic vers ion .  10 

ADV BATOHI :    I  am advised 146 might  be appl icable .   

CHAIRPERSON :    I  th ink 146 is  just  a  repl i ca of  what  is  s tated 

in  156,  the essence of  i t .   146 reads :  

“ In  response,  J iba deposed cal l s  to  an  

answer ing af f idavi t .   This af f idavi t  was 

accord ing to Advocate Chauke h imsel f ,  

f ina l i sed by h im . ”  

And that  re i te rates what  appears as  an essence at  paragraph 

156.4.    

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.   I  am checking  20 

180 as wel l .   180.8,  I  t h ink,  Chai rperson.   Those are the only  

other  p laces that  they can p ick up e lec t ronica l l y ,  

Chai rperson,  and so we should accept  that  those are  the only  

p laces where th is  is  ment ioned.  

CHAIRPERSON :    180.8,  page 76 o f  your  af f idavi t .   And the  
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heading there reads:  

“There is  pr ima fac ie  ev idence that  Advocate  

Chauke was compl ic i t  in  the f raud and 

per ju ry charges level led against  h im. ”    

And 180.8.1 reads :  

“Chauke deposed to a conf i rmatory  af f idavi t  

in  the GCB case,  where  he conf i rmed that  he  

f ina l i sed Advocate J iba 's answer ing af f idavi t  

before Gorven J 's  judgment  gave r ise to  the  

f raud and per ju ry charges against  Advocate  10 

J iba. ”    

I  suppose the point  that  you are re ferr ing to i s  the  f i rs t  l ine  

of  180.8.1,  that  again,  and not  necessar i l y  so,  that  he  

deposed to a conf i rmatory af f idavi t ,  supposedly fo l lowing the  

answer ing af f idavi t  that  you re l ied upon ear l ier .   Is  i t  a 

d i f ferent  mat te r?  

ADV BATOHI :    No,  i t  is  the same mat ter ,  Chai rperson.  

CHAIRPERSON :    Thank you.  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .   I  th ink,  

could we just  come back to th is  top ic because I  am just  not  20 

sure i f  there is  any d i f fe rence.   Let  us star t  wi th  3.1.1 .3,  which 

is  the charge.  

ADV BATOHI :    Mmm.  

ADV NGCUKAITOBI SC :    Okay.   Now the charge says :  

“You sought  to  defend the inst i tu t ion of  the  
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a fo rement ioned racketeer ing charges in  the  

review proceedings brought  by Major  

General  Booysen to have the said  

racketeer ing charges set  as ide,  and that  you 

f ina l i sed the answer ing af f idavi t  o f  the then -

act ing Nat iona l  Di rector ,  Advocate  

Nomgcobo J iba ,  in  the Booysen review 

proceedings in  opposing the  review 

appl icat ion,  notwi thstanding that  there was 

no evidence just i fy ing the inst i tu t ion of  the  10 

racketeer ing charges against  the accused. ”  

Now,  my quest ion  to you was,  my reading of  th is  charge is  

that  the scope of  that  charge is  l imi ted to the ro le Mr Chauke 

p layed in  the preparat ion of  the answer ing af f idavi t  o f  

Advocate J iba.   Your answer was,  no,  i t  may be broader than 

that .   That  is  where the d iscussion star ted.   Now the Chai r  

then in tervened to say,  perhaps your af f idavi t  can shed more  

l ight .   Now let  us  look at  each of  the paragraphs you have 

now c i ted,  s tar t ing wi th 146.   Paragraph 146 reads :  

“ In  response,  J iba deposed to an answer ing  20 

af f idavi t .   This a f f idavi t  was,  accord ing to  

Advocate Chauke h imsel f ,  f ina l i sed by  h im. ”  

Would you accept  that  that  is  the same as 3.1.1.3?  I t  does 

not  add any addi t ional  facts.  

ADV BATOHI :    That  i s  cor rect .  
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ADV NGCUKAITO BI SC :    Yes.   Now let  us go to paragraph 

156.   Now paragraph 156,  the re levant  par t ,  as pointed out  

by the Chai r ,  is  156.4,  which says :  

“He  set t led the  af f idavi t  o f  J iba  and the  

a l legat ions conta ined in  J iba 's  af f idavi t  were  

found to be fa lse,  and as such he had made 

h imsel f  par ty to  those fa lse a l legat ions. ”    

But  the conduct  is  s t i l l  the same.   I t  is  the ro le he p layed in  

the f ina l isat ion of  the answer ing af f idavi t ,  is  that  cor rect?  

ADV BATOHI :    That  i s  cor rect .  10 

ADV NGCUKAITO BI SC :    And then the last  one is  paragraph 

180.8.1,  which reads :  

“Chauke deposed to a conf i rmatory …”  

Should be a conf i rmatory af f idavi t ;  

“… i n  the GCB case where he conf i rmed that  

he f ina l i sed Advocate  J iba 's answer ing  

af f idavi t  before  Gorven J,  Gorven 's  

judgment  gave r ise to  the f raud and per ju ry  

charges against  Advocate J iba. ”    

Again,  would you accept  that  the conduct  i s  s t i l l  the same?  20 

I t  is  the ro le of  Mr Chauke in  the f ina l i sat ion of  the af f idavi t  

by Advocate J iba.  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITO BI SC :    Yes.   We can then come back to  

where I  s ta r ted.   There is  no other  case that  Advocate  Chauke 
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faces other  than the ro le that  he p layed in  the f ina l i sat ion of  

the answer ing af f idavi t  o f  Advocate J iba,  is  that  not  cor rect?  

ADV BATOHI :    Yes,  le t  me just  say that  there is  d i f ferent  

act ions that  Advocate Chauke took in  th is  p rocess.   For  

example,  l ia is ing wi th the team and Advocate Hodes,  but  i t  is 

a l l  in  re lat ion to the f ina l i sat ion of  th is  af f idavi t .  

ADV NGCUKAITO BI SC :    Yes,  but  I  have never asked you 

about  those sub s teps.   I  asked you that  the conduct  you are  

worr ied about  is  the  ro le he p layed in  the f ina l i sat ion of  the  

answer ing af f idavi t .   Obviously,  he d id many th ings,  inc luding  10 

s igning a conf i rmatory af f idavi t ,  bu t  what  I  want  us to  agree 

about  is  that  that  charge,  the scope of  i t ,  is  l imi ted to the ro le 

he p layed in  the preparat ion of  the answer ing af f idav i t .  

ADV BATOHI :    I  am t ry ing to answer th is  cer ta in,  in  a way 

that  conveys precise,  wel l ,  not  precise ly,  because i t  is  

d i f f icu l t  to  be prec ise,  but  conveys the fu l l  scope as has been 

put  to  me of  h is  conduct  in  de fending the racketeer ing  

charges.   Certa in ly ,  the f ina l i sat ion of  the answer ing af f idavi t  

is  mmm, an impor tant  aspect  of  that  conduct  mmm, and is  the  

one that  i s  refer red to  in  th is  subparagraph or  3.1.1.3,  mmm… 20 

and I  hear Advocate Ngcukai tobi  saying that  he does not  want  

the sub steps,  but  i t  re la tes to the scope.   That  is  the conduct  

broadly,  and so to that  extent ,  I  can agree that  i t  re la tes to  

that  conduct .  

ADV NGCUKAITOBI SC :    Yes,  now,  thank you.   Now,  the  
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charge is  even more l imi ted because i t  is  about  the 

f ina l i sat ion of  the  answer ing af f idavi t .   Now,  you have other  

th ings you wish to add to the charge,  but  they are not  in  the  

charge.  

ADV BATOHI :    So as I  ment ioned ear l ie r ,  I  have test i f ied 

about  what  I  know and what  I  have exper ienced and what  I  

have found in  th is  p rocess,  and I  am not  at tempt ing to add 

anyth ing.   I  am giv ing evidence,  and in  my v iew,  i t  i s  because 

of  the chapeau 3.1,  what  I  am say ing is  admissib le and should  

be considered because these sub paragraphs,  i f  you want  to  10 

cal l  i t  that ,  one 3.1.1  to  5 are not  l imi ted,  and so I  am giv ing  

evidence about  what  I  know and what  I  have exper ienced,  and 

that  is  a l l  I  can do here.  

ADV NGCUKAITO BI SC :    Advocate Batohi ,  you are st i l l  not  

answer ing my quest ion.   The quest ion is  s t ra ight forward.   

That  charge,  I  know the word charge is  a st rong word,  but  i t  

was in t roduced,  thankfu l l y  for  a l l  o f  us,  by the Chai r ,  re fers  

to  the f ina l i sat ion of  the answer ing af f idavi t .   I t  does not  refer  

to  these other  steps you are ta lk ing  about .  

ADV BATOHI :    But  i t  inc ludes them.  20 

ADV NGCUKAITO BI SC :    Where does 3.1.1.3  inc lude them?  

ADV BATOHI :    I  sa id the chapeau inc ludes them.  

ADV NGCUKAITOBI SC :    Yes.   So the preamble.  

ADV BATOHI :    Yes,  3.1.    

ADV NGCUKAITO BI SC :    Yes.   Now,  now,  we are st i l l  to  look 
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a t  where,  what  the draf t  was,  because i t  seems to me that  the  

s implest  th ing would have been to  te l l  Mr Chauke that  you 

are accused of  p repar ing the answer ing af f idavi t .   You are  

a lso accused of  the fo l lowing preparatory steps because that  

is  a l l  in format ion that  was wi th in  your knowledge when these 

charges were prepared.   Is  that  not  correct?  

ADV BATOHI :    I t  was wi th in my knowledge,  that  is  cor rect .  

ADV NGCUKAITO BI SC :    Yes.   And now,  why do not  you 

inc lude i t  in  3.1.1 .3?  

ADV BATOHI :    I f  we wanted to inc lude everyth ing,  we would  10 

have had to inc lude Dr Broughton 's bundle as the charge 

sheet ,  because i t  has lo ts  of  conduct  of  Advocate Chauke that  

would f i t  in to some of  these,  l ike  h is  ro le in  prepar ing the 

answer ing af f idav i t .  

ADV NGCUKAITO BI SC :    But  Advocate Batohi ,  I  am asking 

you about  one aspect .   I  have not  even come c lose to Dr  

Broughton.   I  am asking you about  the preparatory steps that  

you have sought  to  add to 3.1.1 .3.   Why were they not  

ref lected,  could have been one sentence in  3.1.1.3?  

ADV BATOHI :    I  cannot  answer why i t  was not  inc luded,  but  20 

that  is  my evidence.  

ADV NGCUKAITO BI SC :    Thank you very much.   Then I  sa id  

to  you that  there was a fur ther  aspect  of  th is  charge,  when in 

my analys is,  I  could not  understand.   I t  ta lks at  the  end,  in  

the last  l ine,  wi th  racketeer ing charges against  the accused.   
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Now,  on the one hand,  i t  may appear to  refer  to  a l l  o f  the  

accused.   And on the other ,  i t  may appear to  refer  only to  

Major  General  Booysen.   Does i t  re fer  to  Major  General  

Booysen only,  o r  does i t  re fer  to  a l l  o f  the accused?  

ADV BATOHI :    I  am looking at  the context  of  th is  charge,  

wel l ,  for  want  of  a  bet te r  word,  and the way i t  is  f ramed in  

order  to  answer your quest ion.   I t  says here,  he f ina l i sed the 

answer ing  af f idav i t  o f  the then -act ing  NDPP Advocate J iba in  

the Booysen rev iew proceedings in  opposing the review 

appl icat ion,  notw i thstanding that  there was no evidence 10 

just i f y ing the inst i tu t ion of  racketeer ing charges against  the  

accused.   Now,  g iven that  i t  is  referr ing to the Booysen review 

appl icat ion,  my in terpretat ion of  that  would be that  i t  re fers 

to  Booysen a lone.  

ADV NGCUKAITO BI SC :    A l l  r igh t ,  so unl ike 3.1.1.1,  which  

you said refers to  a l l  o f  the accused,  3.1.1.1.3 refers only to  

Major  General  Booysen.  

ADV BATOHI :    Yes,  that  is  correct .  

ADV NGCUKAITO BI SC :    Yes.   And can you expla in why i t  

d id  not  say against  Major  General  Booysen? 20 

ADV BATOHI :    I  cannot .  

ADV NGCUKAITO BI SC :    Because that ,  again,  would have 

been a very s imple inser t ion,  you would accept  that?  

ADV BATOHI :    To the extent  that  i t  is  re levant ,  i t  would be 

a s imple inser t ion .   But  i t  does not  make a d i f ference to what  
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is  sa id there.  

ADV NGCUKAITO BI SC :    Wel l ,  okay,  le t  us ta lk  about  the  

re levance.   I t  is  c lear ly  re levant  to  te l l  Advocate Chauke what  

the scope of  the a l legat ion  is .   And i f  the scope is  l imi ted to  

Major  General  Booysen,  i t  is  re levant  to  te l l  h im that .   Would 

not  you accept  that?  

ADV BATOHI :    Wel l ,  in  th is  context ,  i t  is  te l l ing h im that .  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Now,  i f  you look at  3 .1.1.4 . . . [ in tervenes]  

CHAIRPERSON :    Counsel ,  before you go there,  and 10 

Advocate Batohi ,  th is  i s  just  a  c la r i t y -seeking exerc ise on my 

par t .   Whi ls t  we are st i l l  on 3.1.1.3,  look at  paragraph 142 of  

your  af f idavi t .   I t  is  on page 60.   

ADV BATOHI :    Mmm-mmm.  

CHAIRPERSON :    This paragraph refers to  the unlawfu l  

act ion on the par t  o f  Advocate Chauke as the de fac to  DPP.   

You remember?  

ADV BATOHI :    Mmm-mmm.  I  do.  

CHAIRPERSON :    That  was your ev idence.   And now,  when 

we unpack th is  a l legat ion or  th is  statement  on your par t  20 

re lat ing to the un lawfu lness or  the  a l leged unlawfu lness on 

h is par t ,  I  suppose we should then go to the terms of  

reference 3.1.1.3  that  we have jus t  been ta lk ing about ,  and 

t ry  to  re late i t  to  what  you a l lege to be an unlawfu l  act ion on 

h is par t .   I f  one were to look at  3 .1 .1.3 regard ing h is  having 
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f ina l i sed or  set t led the answer ing af f idavi t ,  on behal f  o f  

Advocate J iba to defend the review appl icat ion,  wi l l  that  per  

se const i tu te an unlawfu l  act ion?  Put  d i f ferent ly ,  wi l l  the  

mere set t l ing of  an af f idavi t  on behal f  o f  the Head of  the NPA 

in i tse l f  const i tu te  an unlawfu l  act ion?  Because what  I  seek 

to understand is ,  precise ly what  is  th is  unlawfu lness that  you 

are refer r ing to?  Is  my quest ion c lear  to  you?  

ADV BATOHI :    Reasonably,  Chai rperson.   

CHAIRPERSON :    I  beg your pardon?  

ADV BATOHI :    Reasonably c lear .   I  wi l l  t ry  to  answer i t .   10 

Chai rperson,  the unlawfu lness of  Advocate Chauke 's  conduct  

is  a l l  act ions he took in  the context  of  th is  mat ter ,  par t icu lar ly  

re lat ing to prosecutor ia l  decis ions as the de facto  DPP in th is  

mat ter .   Those act ions that  he would have taken in  that  

context  would be unlawfu l .   This par t icu la r  act  o f  f ina l is ing an 

af f idavi t ,  genera l l y ,  i t  would not  be ,  in  fact ,  DPPs would be 

involved in  such act ions fo r  a  Nat ional  Di rector  to  set t le  

af f idavi ts .    

 But  i f  in  the set t l ing of  the af f idavi t ,  you are actual ly  

tak ing a prosecutor ia l  decis ion to  appeal  a mat ter  or  to 20 

recommend to the  NDPP that  th is  mat ter  be appealed on the 

basis of  the contents,  or  not  appealed,  the mat ter  be opposed 

mmm… on the basis of  what  i s  conta ined in  the answer ing 

af f idavi t ,  then in  my v iew,  that  amounts to  h is  ro le as the de 

facto  DPP,  and would,  in  fact ,  a lso  be something  that ,  a  
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decis ion a prosecutor  would take in  terms of  opposing an 

appl icat ion,  and in  that  sense,  i t  would be unlawfu l  conduct .  

CHAIRPERSON :    K ind of  a  long answer,  but  I  just  want  to  

ascer ta in f rom you whether  that  s ing le act  in  re lat ion to 3.1.3 

of  the te rms of  reference,  speci f i ca l ly  ref lected as,  I  quote :  

“He  f ina l i sed the answer ing af f idav i t  o f  the  

then-act ing Nat ional  Di rector  of  the publ ic  

prosecut ions,  Advocate Nomgcobo J iba ,  in  

the Booysen 's rev iew proceedings…”  

I t  is  that  act  that  I  would  l ike us  to focus on so  that  I  10 

understand whether  the a l legat ion  of  unlawfu lness in  your  

af f idavi t  a t  paragraph 142 covers that  l imi ted aspect  of  the 

terms of  reference that  I  have just  read to you.   But  le t  us not  

ta lk  about  anyth ing e lse because I  assume they wi l l  deal  wi th  

fur ther  decis ion.   I  just  want  to  c lar i f y  in  my mind whether  th is  

act  o f  set t l ing an answer ing af f idavi t  on behal f  o f  the Head of  

the NPA in i t se l f  const i tu te an unlawfu l  act ion.  

ADV BATOHI :    Chai rperson,  my answer to  that  is  yes,  i t  

does,  for  the fo l lowing reason,  that  a decis ion to oppose a  

review appl icat ion is  a prosecutor ia l  decis ion.   And that  20 

decis ion to oppose was taken by Advocate Chauke and 

supported by h im as ref lected in  the contents of  the af f idavi t  

that  he set t led.  

CHAIRPERSON :    And that  af f idavi t  that  he set t led is  not  h is  

af f idavi t .   I t  is  under the s ignature of  the Head of  the  NPA.   
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ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    Who wi l l  take the rap for  whatever  is  in  

that  af f idavi t ,  i r respect ive of  who set t led i t?  

ADV BATOHI :    That  i s  cor rect .   

CHAIRPERSON :    Am I  correct?  

ADV BATOHI :    Wel l ,  that  is  correct .   She wi l l  take the rap  

for  i t  to  the extent  that ,  you know,  there is  anyth ing unlawfu l  

about  that ,  i f  there is .  

CHAIRPERSON :    No,  no,  I  just  want  to  ascer ta in f rom you 

as to,  even i f  somebody draf ts  something fo r  you as the Head 10 

of  the NPA and you append your s ignature u l t imate ly  on that  

very document ,  i t  is  you who is  go ing to be accountable for  

whatever  appears  in  the document  that  you s ign.  

ADV BATOHI :    Yes,  Chai rperson,  to  the extent ,  wi th  regard  

to the conduct  of  the s ignatory to  an  af f idavi t ,  you wi l l  be,  but  

here we are looking at  the conduct  of  Advocate Chauke  

before that  in  tak ing a prosecutor ia l  decis ion.  

CHAIRPERSON :    I  am not  asking about  that ,  counsel .   I  am 

just  ta lk ing about  a s imple th ing in  re lat ion to s ignature …  

ADV BATOHI :    Mmm-mmm.  20 

CHAIRPERSON :    …and the impact  of  your  s ignature on a  

document ,  i r respect ive of  who draf ted i t ,  that  you f ina l l y  apply  

your  mind to the contents of  the document  and decide i f  you 

a l ign yoursel f  wi th  i ts  content .   That  is  what  I  am t ry ing to  

ascer ta in wi th you,  that  f ina l l y ,  i r respect ive of  who proposed,  
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who advised,  who draf ted i t ,  you are the f ina l  decis ion maker 

in  re lat ion to the contents of  th is  very document .   That  is  what  

I  am just  t ry ing to  ascer ta in wi th you.   

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    Yes,  thank you.  

ADV NGCUKAITO BI SC :    Thank you,  Chai r .   Advocate 

Batohi ,  I  am st i l l  on 3.1.1.4.   And perhaps to c lose of f  on the  

d iscussion you have had wi th the Chai r ,  I  understood that  you 

accepted that  the ent i re ty of  3 .1.1 is  about  racketeer ing.   And 

you a lso  accepted that  racketeer ing is  wi th in  the exclusive 10 

power of  the NDPP.   Was I  cor rect?  

ADV BATOHI :    Sor ry,  what  sect ion ,  3.1 point?  

ADV NGCUKAITO BI SC :    Point  1 ,  a l l  o f  those sub -

paragraphs are about  racketeer ing .  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITO BI SC :    And racketeer ing is  wi th in the 

exclusive power o f  the NDPP.  

ADV BATOHI :    That  i s  cor rect .  

ADV NGCUKAITO BI SC :    Now,  I  wi l l  go through now to  

3.1.1.4,  but  just  to  c lose of f  on what  the Chai r  has asked you,  20 

there is  no charge that  I  have seen here that  accuses 

Advocate Chauke of  act ing outs ide of  h is  jur isd ict ion,  

par t icu lar ly  on racketeer ing,  which  is  the exclusive power of  

the NDPP.  

ADV BATOHI :    I  need to check th is ,  Chai rperson.   I f  you wi l l  
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g ive me a minute .   Yes,  there is  noth ing here that  says he 

acted outs ide of  h is  ju r isd ict ion.  

ADV NGCUKAITO BI SC :    Thank you.   Can we then move on 

to 3.1.1.4?  And again,  just  to  remind you,  the exerc ise I  am 

doing now is  to  analyse the charge to ascer ta in precise ly  

what  is  the scope.   I t  says you inst i tu ted,  I  am inser t ing you 

inst i tu ted :  

“…an appeal  against  the judgment  of  Judge 

Gorven in  the review case of  Booysen  

versus act ing NDPP wi thout  the approval  o f  10 

thei r  Nat ional  Di rector  of  Publ ic  

Prosecut ions,  Mr Mxol is i  Nxasana,  

notwi thstanding that  there was no evidence 

just i f y ing the inst i tu t ion of  racketeer ing  

charges against  the accused,  and no 

just i f i cat ion for  lodging an appea l  agains t  

the judgment . ”    

Now,  you have not  referred us to any record ind ica t ing the  

decis ion by Mr Chauke to inst i tu te  the appeal .   And perhaps 

you can come back on that  on Thursday when you go through 20 

the record.  

ADV BATOHI :    I  can t ry  to  deal  wi th  i t  now.  

ADV NGCUKAITOBI SC :    A l l  r ight ,  carry on.  

ADV BATOHI :    To the extent  that  I  can.   I  cer ta in ly  wi l l  not  

have t ime to look at  the record  between now and Thursday.   
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The issue is  that  the  mat ter  of  the appeal  against  the Gorven  

judgment ,  cer ta in ly  Mr N xasana,  i f  he is  ca l led,  wi l l  be able 

to  g ive c lar i t y  on th is .   But  my understanding is  that …  I  th ink  

Advocate Chauke 's response to the  President  might  help us 

in  th is  regard.   I f  I  could just  have a look at  that .   Where  is  

that  le t ter?  I f  you wi l l  bear  wi th me,  Chai rperson.   I  just  th ink 

there is  something about  th is  in  th is  le t te r .   

  I  th ink paragraph 42 deals wi th h is  response to the  

President ,  Chai rperson.   I f  I  could just  read i t ,  i t  might  help  

me.   Should I  read i t  a loud,  Chai rperson,  o r  just  to  mysel f?  10 

CHAIRPERSON :    You may,  ma'am.  

ADV BATOHI :    Thank you,  Chai rperson.  

“Mr President ,  fo l lowing the ju dgment  f rom 

the High Court ,  the prosecut ion team 

received a recommendat ion f rom Hodes SC 

who represented the NPA in the review 

appl icat ion that  there were good prospects  

of  success in  the  appeal .   Advocate Hodes  

expressed a concern that  consider ing that  

the DS for  the lodgement  of  the appl icat ion  20 

for  leave to appeal  were soon to expi re,  i t  

would be advisab le to  provis ional ly  launch 

the appl icat ion  pending the f ina l  

author isat ion f rom the NDPP,  so as to avoid  

the compi la t ion  of  having to seek 
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condemnat ion i f  the NDPP were to decide to  

pursue the appeal ,  and that  i f  the NDPP 

decided against  the appeal ,  i t  would s imply  

be wi thdrawn.   I  was present  at  the meet ing  

at  which th is  was d iscussed. ”  

My reading of  th is  then would be that  Advocate  Chauke 

decided to  mmm…  as i t  says,  p rovis ional ly  o r  advise or  

inst ruct ,  I  should  say,  because i t  would be the inst ruct ion ,  

Advocate Hodes would only act  on the inst ruct ion of  the NPA ,  

to  provis ional ly  launch the appl icat ion pending author isat ion 10 

f rom the NDPP, which means that  a t  that  point ,  there  was no 

author isat ion f rom the NDPP to do th is ,  but  Advocate Chauke  

ind icates reasons why they needed to move quick ly because 

of  the DS,  and so in  my reading of  that ,  i t  would be he is  

inst ruct ing Advocate Hodes to ins t i tu te the appeal .   Yes,  

thank you,  Chai rperson,  that  is  my response.  

ADV NGCUKAITO BI SC :    I  honest ly  do not  understand what  

you have just  sa id.   My quest ion is  s imple.   You have not  

referred us to a s ingle document  in  which i t  is  recorded that  

i t  was Advocate Chauke 's decis ion to inst i tu te an  appeal .   20 

Paragraph 42 does not  say that .  

ADV BATOHI :    In  my v iew,  i t  does.  

ADV NGCUKAITO BI SC :    Show me the words there which  

says i t  was my decis ion to inst i tu te the appeal .  

ADV BATOHI :    I t  is  my reading of  that  sect ion that ,  my 
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conclusion,  wel l ,  my reading of  th is  is  that  Advocate Chauke  

decided to advise  Advocate  Hodes to provis ional ly  lodge the  

appl icat ion,  which  in  my v iew is  inst i tu t ing the appeal ,  but  of  

course,  he says pending the author isat ion of  the NDPP.  

ADV NGCUKAITO BI SC :    So even though the paragraph 

does not  say I  inst ructed the inst i tu t ion of  the appeal ,  you 

decided to read i t  as meaning that  that  i s  what  i t  says.  

ADV BATOHI :    From the evidence,  we know that  the  appeal  

was in  fact  lodged.  

ADV NGCUKAITO BI SC :    That  i s  not  the issue.   The issue is  10 

whose decis ion was i t .   You have charged Mr Chauke as the 

person who made the decis ion.   I  am looking to see the  

factual  basis for  the charge,  which presumably you would  

have had even before Mr Chauke made representat ions to the  

President .  

ADV BATOHI :    The factual  basis i s  that  Advocate Chauke,  

as  the de facto  DPP in th is  mat ter ,  met  wi th Advocate Hodes,  

and af ter  that  meet ing,  there was an appeal  that  was lodged.   

And in  my reading of  that ,  i t  was on h is inst ruct ions,  because 

i f  you read fur ther ,  he then br ie fed ,  on paragraph 40 ,  wel l…  20 

at  paragraph 43,  he says he br ie fed Dr Ram ai te  on the  

recommendat ion  we had received f rom counsel .   He 

expected,  I  am paraphrasing,  Dr Ramai te  to  br ie f  the NDPP.   

That  is  my reading of  the evidence.  

ADV NGCUKAITO BI SC :    Now,  Advocate Batohi ,  p lease help  
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us  here.   This paragraph 42 and 43 are th ings that  happened 

way af ter  you have recommended to the Min ister  that  Mr  

Chauke must  be charged for  br ing ing the appeal .   A t  that  

s tage,  when you took the decis ion,  you must  have had a 

factual  basis.   Point  us to  i t .  

ADV BATOHI :    I t  is  in  the evidence bundle,  Dr  Broughton 's 

af f idavi t  and the evidence.   My recol lect ion in  summary,  as I  

ment ioned,  and I  wi l l  ment ion again ,  is  that  Advocate Chauke  

mmm…  i f  I  am not  mistaken,  there  was a prosecut ion  

memorandum that  was draf ted in  support  o f  the appeal .   10 

Mmm… he met  wi th Advocate Hodes,  mmm… and thereaf ter ,  

there was an appeal  that  was lodged wi thout  the  NDPP's  

approval .   In  my understanding o f  that ,  Advocate  Hodes 

would have acted on the inst ruct ions of  Advocate Chauke.  

ADV NGCUKAITO BI SC :    Yes,  a l l  r ight .   So as mat ters stand,  

you are re ly ing exclusive ly on the  report  o f  Dr  Broughton.   

You are not  re ly ing on any object ive memorandum signed at  

the t ime to inst ruct  the inst i tu t ion of  the appeal .  

ADV BATOHI :    Dr  Broughton 's report  has the evidence 

at tached to i t .   So I  am ta lk ing about  h is  report ,  which has a 20 

comprehensive dossier  of  ev idence,  which is  about  a lever  

arch,  maybe more than that .   I  th ink i t  is  a  lever  a rch and a 

hal f  fu l l  o f  the evidence.   So I  looked at  documents and the  

evidence and not  just  what  Dr Broughton said.  

ADV NGCUKAITO BI SC :    A l l  r ight ,  so  as I  understand then,  
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again,  to  t ry  and def ine the scope of  the charge,  you are  

saying i f  we read the report  o f  Dr  Broughton,  we wi l l  f ind there 

a document  prepared by Advocate Chauke which inst ructs the  

lodgement  of  the leave to appear.  

ADV BATOHI :    I t  is  not  what  I  sa id .  

ADV NGCUKAITO BI SC :    Wel l ,  I  thought  that  is  what  we 

have been d iscussing fo r  the last  f ive minutes.  

ADV BATOHI :    We have been.  

ADV NGCUKAITO BI SC :    So then,  when I  asked you to  

exclude the repor t  to  the Min ister  because i t  came af ter  your  10 

decis ion and you said,  wel l ,  look at  Dr  Broughton,  and I  am 

now asking you whether  i t  is  your  ev idence that  Dr Broughton 

has at tached to h is  report  documentary proof  of  an ins t ruct ion 

f rom Mr Chauke.   Are we going to f ind i t  or  not?  Very  s imple.  

ADV BATOHI :    You wi l l  not  f ind a document  of  that  nature.    

ADV NGCUKAITO BI SC :    Yes,  a l l  r ight .   Thank you very  

much.   Now,  I  just  want  to  go to the  analys is of  3 .1.1.5.   I t  is  

a l leged in  th is  charge that :  

“You (Mr Chauke) at tempted to have 

racketeer ing charges against  Major  Genera l  20 

Booysen and members of  the Cato Manor  

uni t  re instated by the then Nat ional  Di recto r  

of  Publ ic  Prost i tu t ions,  Mr Nxasana,  

notwi thstanding that  there was no evidence 

just i f y ing the inst i tu t ion of  racketeer ing  
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against  the accused. ”    

Now,  I  have three quest ions.   The f i rs t  i s  whether  or  not  th is  

charge is  l imi ted to racketeer ing or  inc ludes the independent  

subsid ia ry of fences.  

ADV BATOHI :    I t  is  l imi ted to racketeer ing  in  my 

understanding.  

ADV NGCUKAITO BI SC :    Thank you.   The second is  whether  

or  not  th is  charge suggests that  there was no case of  

racketeer ing fo r  everyone,  not  just  Major  General  Booysen.  

ADV BATOHI :    I t  does.   Wel l ,  le t  me read that  quick ly  before  10 

I  respond so fast ,  mmm.. .   I t  does.  

ADV NGCUKAITO BI SC :    Yes.   The th i rd one is  on what  

basis do you say i t  was Advocate Chauke who at tempted to  

have the charges re instated?  Just  show me the document  

where he t r ied to do that .  

ADV BATOHI :    I  am t ry ing to recal l  the evidence of  what  

Advocate Chauke d id af te r  Advocate N xasana was 

appointed… and…  I  cannot  recal l  i t  a t  the moment ,  what  

exact ly  the evidence is  in  that  regard.  

ADV NGCUKAITOBI SC :    You cannot  recal l?  20 

ADV BATOHI :    I  cannot  recal l  what  the evidence is  in  th is  

regard.  

ADV NGCUKAITO BI SC :    Yes,  I  understand.   But  i t  i s  unfa i r  

to  ask you to reca l l  a l l  o f  the evidence.  

ADV BATOHI :    Thank you very much,  I  appreciate that .  
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ADV NGCUKAITO BI SC :    I  can ask you to recal l  a t  least  one 

th ing,  which is  on what  basis d id  you suggest  tha t  i t  was 

Advocate Chauke  who at tempted to re instate the charges?  

Sure ly you must  recal l  that .  

ADV BATOHI :    I  cannot  recal l  what  h is  conduct  was at  that  

point  regard ing what  happened when,  but  fo r  the appea l  

aspect  mmm…  I  am not  sure what  more Advocate Chauke d id.   

What  I  do know is  Mr Nxasana at  some point  asked Advocate  

Chauke,  af te r  he ra ised the issue of  h im exerc is ing ,  wel l ,  I  

am not  sure how i t  was exact ly  put ,  but  the fact  that  Advocate  10 

Chauke  had no ju r isd ict ion in  KZN,  and he then said that  th is  

mat ter  must  be deal t  wi th  by Advocate Noko,  that  i s  what  I  

recal l .   So I  cannot ,  besides that ,  I  do not  know what  exact ly  

he would have done mmm… to have these charges re instated 

af ter  Mr Nxasana was appointed.  

ADV NGCUKAITO BI SC :    Yes.   Because i t  seems to me  

. . . [ in tervenes]  

ADV BATOHI :    I f  there is  any evidence,  i t  wi l l  speak for  i tse l f .   

As I  sa id,  I  am test i fy ing about  th ings that  happened when I  

was not  even there.   So i t  is  about  the evidence that  should  20 

speak and not  my t ry ing to recal l  what  the evidence was.   That  

is  what  the idea o f  th is  fact - f ind ing is .  

ADV NGCUKAITO BI SC :    You see,  Advocate Batohi ,  i t  seems 

there are two independent  acts that  are being conf la ted.   The 

f i rs t  one is  whether  there  was ever  any at tempt  to  br ing l i fe  
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to  these charges under Advocate Nxasana.   The second is  

whether  Advocate  Chauke was invo lved at  a l l .   

ADV BATOHI :    Mmm-mmm? 

ADV NGCUKAITOBI SC :    As I  understand,  you cannot  help 

us on e i ther .  

ADV BATOHI :    I  cannot ,  but  hopefu l ly  the evidence leader 

can look in to th is ,  and i f  there is  any evidence that  needs to 

be led,  any facts that  needs to be brought  to  the at tent ion of  

th is  panel ,  i t  wi l l  be done.   I f  there is  not  anyth ing,  that  is  the  

posi t ion.  10 

ADV NGCUKAITO BI SC :    Can you recal l  when Advocate  

Nxasana assumed the of f ice of  NDPP?  

ADV BATOHI :    No.  

ADV NGCUKAITOBI SC :    I f  you go to LO00886 …  

CHAIRPERSON :    P lease repeat  that ,  Advocate Ngcukai tobi?  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chai r .   

LO00886.  

ADV BATOHI :    Mmm-mmm.  

ADV NGCUKAITOBI SC :    There is  an emai l  o f  the 11th of  

Apr i l  2021 at  2.51pm f rom Mr  Chauke to Dr Ramai te.   Can 20 

you see i t?  

ADV BATOHI :    See one at  3.20,  2.51.   

ADV NGCUKAITOBI SC :    Yes,  there is  one below that .   

ADV BATOHI :    To Dr Ramai te.  

ADV NGCUKAITOBI SC :    Yes.  
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ADV BATOHI :    Yes,  I  see that  document .  

ADV NGCUKAITOBI SC :    Now Mr Chauke says:  

“ I  re fer  you to the comments and 

reservat ions of  both the NDPP and yoursel f  

regard ing my invo lvement  in  the Cato Manor  

mat ter .   I  re fer  a lso to a subsequent  meet ing  

that  I  he ld wi th the NDPP on 8 Apr i l  2014.   I  

hereby conf i rm that  I  wi l l  no longer take par t  

in  any way regard ing the management  and 

prosecut ion of  th is  mat ter .   I  have 10 

accord ingly in fo rmed the team leader,  

Advocate Maema,  and the DPP KZN 

Advocate Noko. ”    

That  is  dated the  11th of  Apr i l  2014,  referencing a meet ing 

wi th Advocate Nxasana on the 8th  of  Apr i l  2014,  where Mr  

Chauke says he wi l l  no longer par t ic ipate in  any manner  

whatsoever on Cato Manor .   So sure ly your  ev idence on 

3.1.1.5 must  show us that  af ter  th is  date,  Advocate  Chauke  

at tempted to have the racketeer ing charges re instated.  

ADV BATOHI :    As I  sa id,  I  am not  the only wi tness in  th is  20 

mat ter .   I  do not  know what  the evidence is  going to show.  

ADV NGCUKAITOBI SC :    Wel l  . . . [ in te rvenes]  

CHAIRPERSON :    P lease repeat  the quest ion,  and i f  you can 

just  t ry  maybe to  conf ine yoursel f  to  the quest ion that  has 

been asked.   I f  you know,  yes.   I f  you do not  know,  no.   So 
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that  we obviously know your stance about  th is  quest ion.   

Because I  am not  sure how you are answer ing i t ,  Advocate  

Batohi .  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chai r .   

Advocate Batohi ,  I  re ferred you to  the emai l  o f  the  11th of  

Apr i l  2014 at  2.51 pm, wr i t ten  by  Advocate  Chauke to Dr  

Ramai te ,  in  which  Advocate Chauke  says bear ing in  mind the  

d iscomfor t  o f  the NDPP, which was expressed in  the meet ing 

of  the 8th of  Apr i l  2014,  he wi thdrew f rom involvement  in  any 

manner on the Cato Manor  case.   Now the quest ion is ,  sure ly  10 

to establ ish 3.1.1.5,  you would need to produce evidence that  

af ter  the date of  the 8th of  Apr i l  2014,  Advocate  Chauke 

at tempted to have the charges re ins tated.  

ADV BATOHI :    My response to that  is ,  I  do not  need to 

produce the evidence,  the evidence leader needs to .   I  wi l l  

test i fy  about  what  I  know,  what  ev idence there is .   I  do not  

know what  happened af te r  that .  

ADV NGCUKAITO BI SC :    A l l  r ight ,  le t  me not  say you need 

to.   Let  me ask you,  do you have the evidence?  

ADV BATOHI :    As I  s i t  here,  I  do not  have any evidence.  20 

ADV NGCUKAITO BI SC :    A l l  r ight ,  thank you very much.   

Could I  then t ry  and do an a nalys is of  the fo l lowing charge 

. . . [ in tervenes]  

CHAIRPERSON :    Just  for  c la r i ty ,  and i t  is  the evidence in  

re lat ion to the a l leged at tempt  to  re inst i tu te .  
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ADV NGCUKAITOBI SC :    Yes,  yes,  Madam Chair ,  correct .   

CHAIRPERSON :    The racketeer ing  charges.  

ADV NGCUKAITO BI SC :    Correct .   Now,  could I  a lso just  t ry  

to  analyse 3.1.2?  That  i s  the Mr Mdlu l i  charge.   Now,  could  

I  just  understand the scope of  th is  charge again?  Now,  I  am 

going to reference a d iscussion that  you had wi th Panel  

Member Ramagaga.   When she asked you about  the charge,  

par t icu lar ly  wi th  the use of  the word ‘ in  that ’ ,  as suggest ing  

a l imi tat ion of  the scope of  the charge,  you said in  your  

response,  maybe these te rms of  reference must  be  amended.   10 

Can you expla in why you said that?  

ADV BATOHI :    I  cannot  remember the cont ext  of  that  

part icu lar  quest ion,  mmm…  

ADV NGCUKAITOBI SC :    You cannot  remember?  

ADV BATOHI :    Let  me read th is  and see what ,  t ry  to  gauge 

what  I  might  have meant  by that .   To the extent  that  th is  i s  

not  complete in  terms of  the conduct  of  Advocate Chauke ’ s  

that  we compla in  of ,  I  would have possib ly  meant  that .   I t  

should be amended to inc lude h is  conduct ,  not  jus t  a t  the  

point  o f  wi thdrawal  of  the charges in i t ia l ly  and submit t ing i t  20 

to an inquest ,  but  a lso h is conduct  a f ter  that ,  a f te r  the inquest  

hear ings,  not  hear ings ,  ja ,  there were hear ings ,  a f ter  the  

inquest  process was completed,  h is  conduct  in  then not ,  in  

accept ing,  wel l ,  not  accept ing,  h is  conduct  in  coming to a  

conclusion that  the Magist rate found no evidence impl icat ing  
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General  Mdlu l i  when that  was incor rect .    

 The Magist rate 's  f ind ings were  confusing and  

cont radictory.   So in  that  regard,  Advocate Chauke  at  that  

point  ought  to  have reconsidered the mat ter ,  g iven two 

th ings.   One is  that  the prosecut ion team said there was 

st rong evidence against  General  Mdlu l i .   The fact  that  the  

Magist rate 's  f ind ings were confusing and a lso the fact  that  

the representat ions of  General  Mdlu l i  was a  fanci fu l  

conspi racy.   So that  is  the next  poin t  o f  decis ion -making.    

 Thereaf ter ,  Advocate Chauke case conduct  af ter  the  10 

Mdlu l i ,  not  Mdlu l i ,  the Murphy judgment ,  when Judge Murphy 

was very cr i t ica l  o f  the conduct  of  Advocate Chauke  and the  

decis ion was to re instate the charges,  i f  I  am not  mistaken.   

At  that  point ,  Advocate case now having a confusing  inquest  

Magist rate p lus Murphy,  Judge Murphy 's decis ion,  which was 

a lso cr i t ica l  o f  the Magist rate 's  f ind ings a t  tha t  point ,  

Advocate Chauke  case then decides st i l l  not  to  proceed wi th  

the prosecut ion,  but  to  in  fact  appeal  the decis ion of  Judge 

Murphy.   

 That  is  the conduct ,  that  is  what  I  would have meant  20 

i t  should  be amended because i t  does not ,  i t  is  no t ,  i t  does 

not  deal  wi th  a l l  o f  the conduct  of  Advocate Chauke.   My 

reading of  i t  is  that  i t  re la tes  potent ia l ly  to  the wi thdrawal  of  

the charges and not  the subsequent  conduct .  

ADV NGCUKAITO BI SC :    Yes,  no,  that  is  correct .   In  fact ,  
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we can read i t  together  and you wi l l  see that  your  statement  

that  you made is  the correct  s tatement .   I t  says :  

“Your  fa i lu re…”  

I  am replacing ‘ the ’  wi th  ‘you ’ ;  

“… to  cont inue wi th charges agains t  

L ieutenant  General  Richard Mdlu l i  for  h i s  

involvement  in  the murder of  Mr Tefo Abel  

Ramogibe…”  

And then i t  says ‘ in  that ’ ,  now the  words ‘ i n  that ’  a re used 

there to def ine the scope,  the factual  scope of  the charge.    10 

“…in  that  you,  Advocate Chauke,  caused the  

charge of  murder re lat ing to the k i l l i ng of  Mr  

Tefo Abel  Ramogibe and re lated charges to  

be wi thdrawn,  notwi thstanding that  there  

was st rong evidence just i f y ing the inst i tu t ion  

of  a  prosecut ion in  the mat ter ,  which  

decis ion caused a s igni f i cant  delay in  

proceeding wi th the charges concerned. ”    

I t  seems c lear  tha t  the scope of  the  charge is  the wi thdrawal  

and the s imul taneous reference to an inquest .   In order  to  20 

br ing in  new mat ter ,  you have to amend i t  as you propose.  

ADV BATOHI :    I  am not  sure that  the amendment  i s  the only  

so lut ion in  th is  mat ter ,  cer ta in ly  one of  the opt ions,  but  I  go  

back to paragraph 3.1,  which says,  the conduct  of  Advocate  

Chauke re lat ing to h is  f i tness and propr ie ty to  hold of f ice  
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based on in format ion inc luding but  not  l imi ted to  mat ters 

re lated to the fo l lowing a l legat ions,  and 3.1.2 is  inc luded in  

that  paragraph.   And I  would say tha t  i t  is  not  inc luded to that ,  

i t  is  not  l imi ted to  that ,  and can be inc luded.  

ADV NGCUKAITOBI SC :    In  other  words,  accord ing to you,  

a person can be charged on unnamed charges.  

ADV BATOHI :    No,  but  a charge,  defects in  the charge can 

be cured by evidence.  

ADV NGCUKAITO BI SC :    Yes,  I  do not  th ink you are  

answer ing  my quest ion.   A  person can be charged on 10 

unnamed charges.  

ADV BATOHI :    This is  not  an unnamed charge,  there is  a  

charge,  i t  is  just  not  comprehensive  enough to inc lude a l l  the  

conduct .  

ADV NGCUKAITO BI SC :    Yes,  the conduct  that  i s  inc luded 

is  the wi thdrawal ,  no other  conduct  is  inc luded.  

ADV BATOHI :    That  i s  cor rect ,  no other  conduct  is  inc luded.  

ADV NGCUKAITO BI SC :    Thank you very much.   Now,  I  want  

to  stay on th is  charge of  Mr Richard Md lu l i ,  and I  jus t  want  to  

put  a proposi t ion  to you fo r  your  comment .   As you know,  20 

because Mr Chauke has made representat ions,  he says he 

was uncerta in about  the st rength o f  the evidence.   Is  i t  your  

case that  a prosecutor  does not  need to be cer ta in about  the  

st rength of  the ev idence?  

ADV BATOHI :    That  is  not  my case,  that  is  what  Advocate  
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Chauke says.  

ADV NGCUKAITO BI SC :    No,  I  understand that ,  h is  

just i f i cat ion is  that  he was uncerta in.   I  am asking  you why 

he is  being charged.   I s  he being charged because you are 

saying a prosecutor  does not  need to be cer ta in about  the  

evidence before they enro l  a  mat ter?  

ADV BATOHI :    That  i s  not  the  reason why he is  being 

charged.  

ADV NGCUKAITO BI SC :    But  what  i s  your  answer to  my 

quest ion?  Are you saying  that  the prosecutor  does or  does 10 

not  need to be cer ta in about  the evidence before they put  the  

mat ter  for  a charge?  

ADV BATOHI :    A  prosecutor  must  be cer ta in of  the ev idence.  

ADV NGCUKAITOBI SC :    Yes.   Now . . . [ in tervenes]  

CHAIRPERSON :    Perhaps,  counsel ,  Advocate Batohi ,  a re 

you suggest ing that  the prosecutor  as regards the evidence 

that  is  to  be presented at  a  t r ia l ,  in  the state of  charg ing,  a  

prosecutor  must  be cer ta in of  a l l  the evidence that  needs to  

be  presented to prove the charge?  I s  my unders tanding 

correct?   20 

ADV BATOHI :    [No answer]  

CHAIRPERSON :    Or should there  be merely a pr ima fac ie  

ev idence to inst i tu te that  charge?  I f  you can c lar i f y  that  to  

me or  c la r i fy  your  answer to  Advocate Ngcukai tobi .  

ADV BATOHI :    Chai rperson,  yes,  thank you for  that  quest ion.   



8 DECEMBER 2025  –  DAY 14 

Page 81  o f  87  

I  am not  suggest ing that  at  the point  o f  charg ing in i t ia l ly ,  a  

prosecutor  has to  be cer ta in of  a l l  the evidence because at  

that  point ,  i t  could in  fact  be pr ima fac ie  ev idence.   I t  could  

be a s i tuat ion where  a person has been charged because 

there is  suf f i c ient  ev idence to charge.   But  at  that  point ,  you 

should be cer ta in of  that  level .   Whether  i t  is  pr ima fac ie ,  you 

must  be cer ta in that  you have suf f ic ient  basis to  charge the  

accused at  that  point .    

 I t  does not  mean that  i t  wi l l  be  a l l  the evidence 

because invest igat ions could  cont inue and more  evidence 10 

could be gathered.   So,  but  I  th ink the quest ion that  I  was 

answer ing to Advocate Ngcukai tobi  was s l ight ly  d i f ferent .   My 

understanding of  h is  quest ion is  that  i f  a  prosecutor ,  wel l  put  

conversely,  is  uncerta in of  the evidence,  should you charge?  

And my answer to  that  was no,  you should not .  

CHAIRPERSON :    Thank you.  

ADV NGCUKAITO BI SC :    Thank you.   Wel l ,  i t  seems you 

have g iven inconsistent  answers to my quest ion and the  

Chai rperson's quest ion,  which are ef fect ive ly the  same 

quest ion.   Maybe le t  me g ive you a chance to c lar i fy  what  20 

should a prosecutor  be cer ta in about ,  what  is  he a l lowed to 

be uncerta in about  before he makes a decis ion to charge?  

ADV BATOHI :    Wel l ,  f i rs t ly ,  le t  me say I  have not  g iven 

inconsistent  answers.   I  have answered d i f ferent  quest ions.   

Mmm… and to your quest ion,  and the record wi l l  show,  we 
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can go back,  your  quest ion was put  conversely whether  a  

prosecutor  should enro l  a  case i f  he is  not  cer ta in of  the  

evidence.   And I  sa id,  no,  that  should not  be the case.   The 

Chai rperson's quest ion went  fur ther  and asked whether  at  the  

stage of  charg ing ,  a prosecutor  must  be cer ta in of  a l l  the  

evidence and whether ,  should not  there be a pr ima fac ie  

ev idence?   

 And my answer to  that  was that  when a prosecutor  

charges,  they need to be cer ta in that  at  that  point  i t  meets  

the standard that  is  requi red for  the enro lment  of  a  mat ter .   10 

That  could be e i ther  at  the level  o f  pr ima fac ie  ev idence,  

which is  complete ly in  order  for  you to enro l  i t ,  but  that  does 

not  mean you are  cer ta in of  a l l  the  evidence because there 

could be evidence that  i s  obta ined a f ter  that .   So I  hope I  am 

c la r i fy ing.   In  my v iew,  I  am not  g iv ing inconsistent  answe rs  

because the quest ions were s l ight ly  d i f fe rent .  

ADV NGCUKAITO BI SC :    Yes,  thank you very  much.   Now,  

could I  a lso ask you about  the a l legat ions in  re lat ion to the  

Mr Mdlu l i ?   Is  i t  correct  that  you re l ied exclusive ly  on the 

memorandum by Advocate Garth Hul ley  SC? 20 

ADV BATOHI :    That  i s  not  correct .  

ADV NGCUKAITOBI SC :    What  e lse d id you re ly  on?  

ADV BATOHI :    Pr io r  to  me asking fo r  h is  opin ion,  I  had 

received the opin ion of  Advocate Nalane who recommended 

the… that  th is  be  one of  the mat ters that  be inc luded in  any 
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re ferra l  to  the President  mmm.. .   I  had Advocate Chauke 's  

response to that  in  the form of  Advocate Maenet je ’s  op in ion  

mmm.. .   I  th ink I  must  just  look a t  my le t ter  that  I  sent  to  

Advocate Chauke,  before I  respond fur ther ,  to  make sure that  

I  am c lear  that  my recol lect ion of  what  happened a couple of  

years ago is  cor rect .   Might  be an at tachment  to  my af f idavi t ,  

Chai rperson.  

CHAIRPERSON :    Is  i t  when you requested Advocate  Chauke 

to present  fur ther  in format ion  . . . [ in tervenes]  

ADV BATOHI :    On the f i ve mat ters .  10 

CHAIRPERSON :    I  beg your pardon,  may I  f in ish?  

ADV BATOHI :    My apologies.  

CHAIRPERSON :    In  a document  at tached to your af f idavi t ,  

SB6 at  240.   And I  am not  sure,  I  am not  sure whether  th is  is  

a document .   Where you requested fo r  fu r ther  in fo rmat ion 

re lat ing to the decis ion made by you as the DPP Gauteng,  

Johannesburg and Advocate Chauke then responded f rom 

SB6241.   Is  that  a  document?  

ADV BATOHI :    Yes,  I  th ink i t  is  SB5,  Chai rperson.   I  wi l l  just  

check that  now.  20 

CHAIRPERSON :    You see,  the one that  I  am refer r ing you 

to,  just  le t  us deal  wi th  the one that  I  am referr ing you to f i rs t .   

That  one is  SB6241,  at tached to  your af f idavi t .   Those 

addi t ional  documents that  you f i led of  record and in  the f i rs t  

heading,  he deals wi th the  Richard Mdlu l i  murder case and 
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re la ted charges.   Is  that  a document  you wish to refer  to?  

ADV BATOHI :    No,  Chai rperson.  

CHAIRPERSON :    Okay,  le t  us look at  SB5 that  you referred 

us to then.   Only  SB5 that  I  have here is  your  request  to  

Advocate Chauke,  SB5231.  

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    Which  then culminated in  h is  response at  

SB6.  

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    The SB5,  is  that  the one that  you are  10 

looking at ,  your  request  to  h im?  

ADV BATOHI :    That  is  correct ,  yes.   I  am looking at  

paragraph 2 on page 232.   So I  had access to documentat ion  

in  a f i le .   I  had a 2.2,  there was a decis ion,  a Court  decis ion.   

In  fact ,  there would have been a l l  the decis ions.   I t  would 

have been the Judge Murphy decis ion as wel l  as the SCA,  

Brandt  decis ion as I  set  out  mmm.. .   So I  would have had a lso  

Advocate Chauke 's response to th is  mat ter  in  SB6.   I  th ink  

that  i s  a l l  the  in format ion I  would have had.   That  is  

in format ion I  would have had before the opin ion f rom 20 

Advocate Hul ley.  

MS RAMAGAGA :      Ja,  I  not iced,  we not iced that  now past  

12 o 'c lock.   Thank you.   

ADV NGCUKAITOBI SC :    12.03.  

MS RAMAGAGA :      Ja,  past  12 o 'c lock.  
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ADV BATOHI :    Thank you fo r  reminding us because I  cannot  

be la te fo r  my appointment .  

CHAIRPERSON :    I  had actual ly  thought  that  maybe I  should  

f ind out ,  counsel ,  whether  you are  ending i t  up at  General  

Mdlu l i ' s  po int ,  the last ,  the terms of  reference 3.2 ,  or  you 

want  to  exhaust  th is  quest ion before we step out?  

ADV BATOHI :    Chai rperson,  may I  p lease comment  on that?  

Wel l ,  le t  us hear what  Advocate Ngcukai tobi  says f i rs t .  

CHAIRPERSON :    That  is  fa i r  because I  am asking  h im the 

quest ion,  not  yoursel f .   Should you not  wrap up or  you want  10 

to t ie  i t  up?  

ADV NGCUKAITO BI SC :    Madam Chair ,  I  can stop  now.   I t  

is  not  a convenient  p lace,  but  the  agreement  was that  we 

would cut  of f  a t  12.00,  so I  should st ick to  that .  

CHAIRPERSON :    Advocate Batoh i ,  as counsel  ment ions,  i t  

may not  be a very convenient  point  to  leave the quest ions 

hanging,  but  g iven your request ,  we wi l l ,  I  see you ant ic ipate  

what  I  am going to say ,  we wi l l  def in i te ly  adjourn because we 

bear in  mind your ear l ier  request  that  you be af forded an 

opportuni ty  to  go and at tend to your personal  mat ter .  20 

ADV BATOHI :    Thank you,  Chai rperson.  

CHAIRPERSON :    So you need not  change your face because  

. . . [ in tervenes]  

ADV BATOHI :    Thank you,  Chai rperson.   I  am only human.  

CHAIRPERSON :    …because we are going to adjourn  to keep 



8 DECEMBER 2025  –  DAY 14 

Page 86  o f  87  

our  undertaking  to  enable you,  as per  your  request ,  to  adjourn  

now unt i l  Thursday morning.   To  a l l  concerned,  counsel ,  

Advocate Batohi ,  we wi l l  ad journ and reconvene on Thursday 

morning,  the 11th  at  n ine o 'c lock.   In  the meant ime,  we wi l l  

request  that  we be furn ished wi th the document  that  was to  

be provided ear l ier  so that  when we reconvene,  we would  

have had a look at  i t .   P lease inst ruct  your  team to  f i le  that  

document  or  g ive us copies.  

ADV BATOHI :    Thank you,  I  am indebted to the panel .  

CHAIRPERSON :    We wi l l  ad journ unt i l  the 11th of  December,  10 

Thursday at  n ine o 'c lock.   Thank you.  

ENQUIRY ADJOURNS UNTIL 11 DECEMBER 2025  

-  -  -  -  -  -  -  -  -  -  -  -  -  -  
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