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PROCEEDINGS ON 4 DECEMBER 2025 

CHAIRPERSON :    Good morning everyone .   Advocate  

Mtsweni  and jun ior  counsel ,  do you need t ime to confer ?  We 

can g ive you t ime to ta lk .   Good morning everyone,  good 

morning Advocate  Batohi .  

ADV BATOHI :    Good morning Chai rperson,  morning to the  

panel  and morning to Advocate Chauke and h is team.  

CHAIRPERSON :    Good morning  Ntate Chauke.   Good 

morning.   The lady s i t t ing over  there,  what  i s  your  name ?  

Obi l i .   A re you f rom?  Oh,  okay.   Good morning madam.  I  10 

thought  that  you were work ing wi th our  spokesperson f rom 

the department .   Good morning,  good morning everyone .   

Madam, you are s t i l l  under oath?  

ADV BATOHI :    I  am,  thank you Chai rperson.    

CHAIRPERSON :    Yes,  thank you .   You may proceed,  

Advocate Mohlamonyane.   Advocate Batohi ,  we thought  that ,  

before you begin ,  counsel ,  counsel  f rom the NPA should,  as  

and when i t  is  necessary,  she can s i t  next  to  you actual ly .   Is  

i t  possib le to  have that  chai r  be ing  brought  c loser  to  her  at  

the corner?  I f  necessary you can whisper to  Ntate  Mkabela .   20 

But  fee l  f ree to s i t  there and when i t  is  necessary,  madam, 

you can go back to the jun ior  counsel  but  take that  as your  

seat  f rom now,  to  make i t  easier  for  Advocate Batohi  to  paste  

through her  documents .   And when you need to go  back to  

the other  s ide,  fee l  f ree to do so.  
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ADV BATOHI :    Thank you Chai rperson.  

CHAIRPERSON :    You may proceed,  Ntate  Mohlamonyane.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   Ja,  

I  was get t ing to i t .  

MS RAMAGAGA :    Okay,  sorry about  that .  

ADV MOHLAMONYANE SC :    When we adjourned,  Madam 

Ramagaga wanted to  ask a few quest ions for  c la r i f icat ion  to  

Advocate Batohi .  

MS RAMAGAGA :    Good morning,  Chai r .   I  am st i l l  o f  the  

in tent ion to ask quest ions and I  wi l l  proceed to do so .   10 

Advocate Batohi ,  can you just  advise as to why we were only  

get t ing annexures  to Dr Broughton 's report  yesterday?  Or is  

i t  annexures to Dr Broughton or  whoever?  I  th ink that  

supplementary documentat ion that  we received.  

ADV BATOHI :    Yes,  thank you .   Those are not  annexures to  

Dr Broughton 's af f idavi t .   Those are annexures to what  has 

been referred to as the De Kock report ,  which is  par t  o f  my 

af f idavi t .  

MS RAMAGAGA :    Yes.  

ADV BATOHI :    Which is  par t  o f  my af f idavi t .  20 

MS RAMAGAGA :    Ja,  thank you for  the cor rect ion .   Why were  

we only get t ing those annexures yesterday?  

ADV BATOHI :    The reason fo r  that  is  that  because of  the  

volume of  i t ,  i t  was the De Kock report .   I f  one reads the De 

Kock report ,  i t  is  c lear  that  they are annexures to the report  
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and i t  is  a lso c lear  that  those annexures are not  at tached to  

my af f idavi t .   The reason why we d id  not  do i t ,  is  because I  

th ink in  my af f idavi t  we refer red to ,  I  hope we do,  o r  the De 

Kock report  re fers to  the annexures,  but  I  am not  sure 

whether  in  my af f idavi t  we actual ly  refer  to  where  in  the 

bundles they can be found .    

 My understanding is  some of ,  i f  you look at  my  

supplementary af f idavi t ,  some of  the,  and I  am speak ing f rom 

memory because I  am not  looking at  i t  now,  but  some of  the 

documents are documents that  a re in  the bundles and there  10 

is  a reference to i t  and some of  them, thank you,  and some 

of  them, i f  you look at ,  ja ,  in  my af f idavi t ,  paragraph 13,  as I  

expla ined yesterday,  the f i rs t  th ree annexures to Advocate de  

Kock 's af f idavi t ,  wel l  not  h is  af f idavi t ,  the panel  report  and 

opin ion,  i s  in  the bundles,  the f i rs t  three,  and the remain ing  

four  are not  conta ined in  the bundles .    

 I t  was only because of  the voluminous nature that  we 

d id not  at tach i t ,  and I  would suppose because of  the  ser ious 

t ime const ra ints that  we had in  terms of  t ry ing to put  my 

af f idavi t  together ,  and that  i s  the reason.  20 

MS RAMAGAGA :    Ja,  I  am asking th is  because i t  is  my 

understanding tha t  when you read a document  that  refers to  

annexures,  that  document  wi l l  on ly be complete when you 

a lso read the annexures .    

ADV BATOHI :    That  i s  cor rect .  
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MS RAMAGAGA :    So the proper th ing to have been done 

would have been to avai l  those annexures s imul taneously  

wi th the report .  

ADV BATOHI :    Accepted,  Chai rperson.  

MS RAMAGAGA :    Thank you.   Now,  on the balance of  your  

af f idavi t ,  are there st i l l  any outstanding annexures to the  

documents that  support  your  af f idavi t ,  or  as fa r  as  you are 

aware,  a l l  documents have been avai led?  

ADV BATOHI :    I  th ink we must  check that ,  because some of  

the documents re ferred to in  my a f f idavi t ,  for  example,  Dr  10 

Broughton 's repor t  and the annexures thereto ,  i t  was ,  those 

annexures were  cer ta in ly  not  at tached to my af f idavi t  

because of  the vo luminous nature o f  i t ,  but  my unders tanding 

is  that  those have been uploaded and we can refer  to  them .   

What  I  propose through you,  Chai r ,  is  that  we do is  go through 

my af f idavi t  carefu l ly  and make sure that  every  document  that  

is  refer red to e i ther  has an annexure at tached to i t  or  there 

is  a c lear  reference to where i t  can be found in  the bundles ,  

so that  we panel  can easi ly  access the documents.  

MS RAMAGAGA :    Yes,  ja ,  that  is  the exerc ise that  ought  to  20 

have been undertaken ear l ie r ,  but  I  hope in  my quest ion ing i t  

wi l l  not  become necessary for  o ther  documents that  a re  

outs ide the record that  we have,  that  would have to be  

brought  in .   Now,  when do you say you formed an opin ion that  

Advocate Chauke’s  conduct  requ i res or  necessi ta tes the 
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establ ishment  of  an enqui ry?  

ADV BATOHI :    As I  ment ioned,  I  had been consider ing th is  

mat ter  for  a whi le  and I  had been receiv ing opin ions over  a 

per iod of  t ime .   In  fact ,  i t  went ,  spanned years f rom the f i rs t  

Nalane  report  op in ion .   I  f ina l ly  would have decided to refer  

i t  a t  the point  I  had considered the  evidence in  the Booysen  

mat ter  and the evidence in  the Mdlu l i  mat ter  that  had been 

p laced before me.   So af ter  that ,  I  made my f ina l  decis ion to 

refer  i t  and then I  wrote to  the Min ister .  

MS RAMAGAGA :    Can you just  g ive us an idea,  when d id 10 

you fo rm the opin ion or  when d id you come to a conclusion  

that  th is  mat ter  or  th is  conduct  necessi ta tes a 

recommendat ion for  an enqui ry to  be held?  

ADV BATOHI :    When I  had looked at  a l l  the evidence .  

MS RAMAGAGA :    Yes,  the t imel ine,  was i t  around February  

2024,  2021 and so for th ?  That  is  what  I  would l ike to  

. . . [ in tervenes]  

ADV BATOHI :    I  th ink i t  would  have been f ina l ly  on  the 

Booysen  mat ter ,  I  had made a decis ion af ter ,  wel l  I  wi l l  look 

for  the t imel ines,  but  just  in  terms o f  when i t  would have been .   20 

I  was c lear  af te r  I  looked at  Dr  Broughton 's report .   Wi th 

regard to the Mdlu l i  mat te r ,  I  made the f ina l  decis ion af te r  I  

looked at  the evidence that  was a t tached to the  Hu l ley  and 

Wentzel ,  and we can look at  opin ion  and we can look at  those 

to get  dates .   I f  you would l ike me to do that  now?  
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MS RAMAGAGA :    Ja,  i t  wi l l  he lp,  you know,  I  do  not  want  us 

to  be going back again and for th,  a t  least  le t  us  t ravel  th is  

path and,  you know,  moving forward and wi thout  having to 

t ime and again go back and check.  

ADV BATOHI :    Certa in ly ,  I  would appreciate that  as wel l .   

So,  i f  we can t ry ,  we  wi l l  t ry  to  ge t  the documents to  make 

sure we have the t imel ine .   Dr  Broughton 's report  i s  the date 

of  that .   I f  we can just  look at  the date of  that ,  that  would be 

the f i rs t  th ing .   So,  the second report ,  and understand I  am 

giv ing an est imate of  the t imel ine.  10 

MS RAMAGAGA :    I  understand wel l .  

ADV BATOHI :    The second repor t  o f  Dr  Broughton wi th a l l  

the annexures is  dated the 21st  of  Apr i l  2023 .   I  wou ld have 

taken t ime to consider  a l l  o f  th is  and i t  would have been,  the  

decis ion would have made,  been made somet ime a f ter  th is .   

When I  d id,  when I  d id,  before I  go t  the opin ion of ,  and I  am 

t ry ing to get  the t imel ine,  maybe we  wi l l  get  the opin ion,  i f  we 

can get  the opin ion of  Advocate Hul ley and Wentzel ,  that  wi l l  

g ive me a sor t  o f  window per iod when I  was consider ing these 

mat ters.  20 

 That  opin ion is  dated …   I  do know that  I  cer ta in ly  

looked very carefu l ly  at  the,  a l l  the  evidence in  the Broughton 

report .   This,  th is  document  is  dated the 10th of  Ju ly .   So,  i t  

would have been somet ime between the 21st  of  Apr i l  and the 

10th of  Ju ly that  I  would have dec ided that  I  had suf f ic ient  
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ev idence wi th regard  to the Booysen mat ter  to  refer  the 

mat ter .  

MS RAMAGAGA :    And the Mdlu l i  mat te r?  

ADV BATOHI :    Yes,  in  a moment .   I  just  want  to  make sure  

I  make a note of  these dates ,  so when I  am asked la ter ,  I  am 

not  t ry ing to understand what  those dates were again .   21  

August  unt i l  10 July .   Okay,  and the Mdlu l i  mat ter ,  i t  would 

have been somet ime af ter  the 8th o f ,  somet ime af te r  the 10th  

of  Ju ly and the date on which I  sent  the referra l  to  the 

Min ister ,  which is  an at tachment .   I  th ink i t  i s  in  my bundle .   10 

I t  is  SB10.   I  th ink i t  is  SB10.   SB10 is  dated the  18th of  

August  2023.   I t  is  page 275,  SB10,  and the date of  that  is  18  

August  2023.  

MS RAMAGAGA :    Is  18 August  2023 the date on wh ich you 

took the decis ion in  respect  of  the Mdlu l i  mat ter?  

ADV BATOHI :    No,  i t  is  not .   I  d id  not  g ive a date .   I  sa id  

there is  a window per iod .   I t  wi l l  be af ter  the  16th of  Ju ly .   Oh,  

i t  is  not  16th .   10th of  Ju ly .   10th of  Ju ly  2023 when I  got  the  

Hul ley and Wentzel  report .   Between that  date and the 18th  

of  August  2023 when I  forwarded the recommendat ion to the 20 

Min ister .  

MS RAMAGAGA :    I  beg your pardon .   I  th ink we are going to 

spend some t ime on th ree documents to  get  c la r i ty  on issues 

and those wi l l  be the SB5,  which is  in  pages 231 to 235 .   And 

then SB5A,  which is  in  pages 236 to 237 .   And then SB6,  
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which is  in  pages 240 to 260 .   And LO1,  which is  in  pages 30 

to 119.   Yes,  I  th ink that  wi l l  be the main documents that  I  

wi l l  seek c lar i t y  in  respect  of .   But  I  wi l l  then star t  o f f  wi th  the  

SB5,  nè?.   SB5 makes a reference to a request  fo r  fur ther  

in format ion .    

 You say i t  is  headed request  for  fur ther  in fo rmat ion  

re lat ing to decis ions made by you as the SDPP .   Now a  

request  fo r  fu r ther  in fo rmat ion supposes that  there was 

in format ion that  had been received ear l ie r  and th is  i s  a 

fo l low-up to request  for  fu r ther  in fo rmat ion .   Now what  I  would 10 

l ike to  get  f rom you is  when was the other  in format ion  

received by yoursel f  o r  obta ined by yoursel f ?   I t  may have 

been something that  i s  ly ing in  your  records or  i t  may have 

been something that  you actual ly  sought  for  f rom someone.  

ADV BATOHI :    So must  I  go through each one of  those of  

those mat ters?  

MS RAMAGAGA :    No,  no,  yes .   I  am asking as to i f  you ask 

for  fur ther  in format ion i t  means you had you have some other  

in format ion that  you could have possessed e i ther  by v i r tue of  

being in  the of f ice  or  you could have obta ined f rom someone 20 

e lse.   The f i rs t  quest ion is  the in format ion that  you a l ready 

had,  where d id you get  i t  f rom?  

ADV BATOHI :    Okay,  so  I  wi l l  deal  wi th  each one of  the  

mat ters .   I  d id  refer  to  i t  yesterday but  I  wi l l  deal  wi th  i t  again .   

Each one,  so the Booysen  mat ter ,  we wi l l  s tar t  o f f  w i th  that  
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one.  

MS RAMAGAGA :    Yes.  

ADV BATOHI :    So wi th regard to the Booysen mat ter  there  

was a lo t  o f  in format ion that  I  had .   I  had in format ion,  wel l  

the Zondo Commission was in  progress and there  was a  lo t  

o f  ev idence that  was tended there .   There were Court  

decis ions re lat ing to the Gorven judgment  and ja  so there was 

a l l  o f  that  in fo rmat ion that  I  had wh ich  led me to ,  especia l ly  

g iven the Gorven judgment ,  to  the point  where as a Nat ional  

Di rector  I  be l ieved I  could  not  bury my head in  the sand .   I  10 

needed to look in to th is ,  because there was there was c lear ly  

having considered having a l l  o f  th is  in fo rmat ion something  

that  I  needed to enqui re in to .   So that  is  the Booysen mat ter .  

MS RAMAGAGA :    So wi th regards to the Booysen mat ter  

there was in format ion in  the records of  the NPA .   There was 

in format ion out  in  the publ ic  in  the form of  the Court  

judgments and ja  in  Court  mat te rs and as wel l  as the Zondo 

Commission .   Right ,  thank you.   And then wi th regard to the  

Mdlu l i  charges.  

ADV BATOHI :    And wi th regard to  the Mdlu l i  charges,  they 20 

had been at  the t ime I  recal l ,  there was le t  me just  say ta lk  

in  the NPA that  these charges were ,  that  Richard Mdlu l i  was 

being protected and he was not  p rosecuted in  these mat ters .   

In  fact  I  do recal l  that  I  spoke to Z ais  van Zyl  h imse l f .   We 

had had one of  the ,  geez I  cannot  remember the date  or  even 
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the year ,  but  I  am th ink ing i t  was reason ,  I  do not  know,  

reasonably ear ly  in  my term .   I t  cer ta in ly  would have been 

before th is  th is  le t ter  I  imagine ,  but  i t  is  par t  o f  the 

in format ion ,  you know there was par t  o f  me get t ing the 

in format ion ,  but  I  cannot  recal l  when I  got  th is .   I  th ink ,  I  know 

i t  was ear ly  in  my term .   I  spoke to  Zais van Zyl  and he to ld  

me,  he is  the prosecutor  . . . [ in tervenes]  

CHAIRPERSON :    Is  that  Advocate van Zyl  SC?  

ADV BATOHI :    That  is  cor rect .   Advocate Zais  van Zyl ,  he 

was a deputy prosecutor ,  deputy DPP in the Johannesburg  10 

of f ice at  the t ime and was the lead prosecutor  in  the Richard  

Mdlu l i  murder mat ter .   I  am not  sure what  h is  ro le was in  the  

others but  he might  have been the lead prosecutor  in  in  a l l  o f  

the dockets .   I  d id  have a conversat ion wi th h im and he to ld  

me about  the very st rong case tha t  they had in  th is  Richard 

Mdlu l i  murder case .   You wi l l  note f rom my le t te r  I  say there :  

“ I  have perused the NPS representat ion f i le  

to  th is  mat ter .   From a reading of  the  

documentat ion conta ined in  the  f i le ,  I  

understand that  Mdlu l i  was ar rested  at  the  20 

beginning of  2011 where af te r  a decis ion  

was made to ind ict  h im and three others in  

the High Court  for  severa l  charges ,  inc luding  

murder,  a t tempted murder,  in t imidat ion,  

k idnapping .   The t r ia l  would have 
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commenced on Apr i l  2012 but  fo l lowing a  

representat ion you decided to wi thdraw 

charges and a formal  inquest  was held. ”  

I  then refer  . . . [ in tervenes]  

MS RAMAGAGA :    Advocate  Batohi ,  I  have read 

. . . [ in tervenes]  

ADV BATOHI :    Okay,  so that  was the in format ion that  I  a lso 

had.  

MS RAMAGAGA :    Ja but  what  I  was asking is  where  do you 

get  the,  th is  th ing ,  that  in format ion ,  you have said there was 10 

ta lk  in  the NPA about  the Mdlu l i  case and a lso that  you spoke 

to Advocate van Zyl ,  who in formed you that  there was a  

st rong,  s t rong case . . . [ in tervenes]  

ADV BATOHI :    There was a lso…  

MS RAMAGAGA :    …and who e lse or  what  e lse,  just  give me 

the source and you do  not  have to  real ly  read th is ,  we have 

read th is  . . . [ in tervenes]  

ADV BATOHI :    I  am reading i t  to  ref resh my memory so that  

I  answer proper ly ,  so th is  i s  a long t ime ago ,  I  am t ry ing to  

ref resh my memory ,  but  a lso so I  had the NPS representat ion 20 

f i le  as per  paragraph 2.1 .   There were a lso the judgments in  

the Mdlu l i  mat te r  the  Freedom Under Law case that  I  re ferred 

to in  paragraph 2 .2 .   From my recol lect ion so that  was the 

in format ion on the Mdlu l i  mat te r  but  as I  say ,  i t  may not  be  

exhaust ive.  
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MS RAMAGAGA :    And the in format ion re lat in g to the  Kar ima 

Brown compla int?  

ADV BATOHI :    That  was a compla int  f rom Miss Brown hersel f  

and I  see that  that  annexure was at tached to my le t ter  I  am 

not  sure i f  i t  is  par t  o f  th is  bundle but  i f  not ,  is?  I  th ink i f  we 

could check i f  i t  is ,  le t  me check the index and see i f  i t  is  in  

there.   Oh ja  i t  is  5c SB5c.   So that  was that  was what  

t r iggered.  

MS RAMAGAGA :    The compla int  that  your  of f ice  received 

f rom Miss Kar ima Brown?  10 

ADV BATOHI :    That  i s  cor rect .  

MS RAMAGAGA :    Okay.  

ADV BATOHI :    I  then,  that  was…  

MS RAMAGAGA :    The basis.  

ADV BATOHI :    The in format ion .   Paragraph 4 ,  as  I  had 

ind icated . . . [ in tervenes]  

MS RAMAGAGA :    Just  before you,  now when you said you 

were asking fo r  fur ther  in fo rmat ion ,  is  there any in format ion 

that  you had received other  than the compla int?  

ADV BATOHI :    Not  that  I  can recal l .   I  th ink i t  may have been 20 

in  the publ ic  space .   There may have been some media  

reports about  i t  i f  I  recal l ,  but  I  am not  sure.  

MS RAMAGAGA :    You are not  sure? 

ADV BATOHI :    I  am not  sure .   But  I  th ink i t  was in  the publ ic  

space.  
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MS RAMAGAGA :    Okay but  Advocate Chauke had not  as yet  

furn ished any in format ion to you . . . [ in tervenes]  

ADV BATOHI :    Not  that  I  am aware of .  

MS RAMAGAGA :    …with regard to the . . . [ in tervenes]  

ADV BATOHI :    I  cannot  recal l ,  but  I  do  not  th ink so.  

MS RAMAGAGA :    You do not  th ink  so?  

ADV BATOHI :    I  cannot  recal l .  

MS RAMAGAGA :    You cannot  recal l ,  thank you .   And then 

. . . [ in tervenes]  

ADV BATOHI :    I  do feel  l ike I  am being cross -examined but  10 

I  do I  cannot  reca l l .  

MS RAMAGAGA :    Maybe i t  does help you know to express 

your v iew that  you feel  l ike you are being cross -examined.   

And I  th ink the other  day the Chai rperson touched on that  to  

expla in and i t  is  an explanat ion out  of  Courtesy because th is 

enqui ry i s  an  enqui ry of  lawyers about  lawyers .   The,  and I  

th ink a l l  o f  us understand the te rm enqui ry and a l l  o f  us 

understand the nature of  the enq ui ry that  we are now 

conduct ing . . . [ in te rvenes]  

ADV BATOHI :    That  we do understand…  20 

MS RAMAGAGA :    Ma 'am p lease,  p lease,  p lease  

. . . [ in tervenes]  

ADV BATOHI :    My apologies .  

MS RAMAGAGA :    …when I  speak p lease l i s ten .  

ADV BATOHI :    Certa in ly .  
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MS RAMAGAGA :    And respond at  your  turn.  

ADV BATOHI :    Certa in ly .  

CHAIRPERSON :    So we unders tand ,  you know wi th an  

enqui ry of  th is  na ture ,  par t  o f  what  you do as the panel ,  you  

have got  to  make sure that  you get  a l l  in format ion ,  so that  

when the t ime comes for  you to wr i te  a report  you do  not  wish  

to ca l l  people that  test i f ied and to ask them for  more  

in format ion .   And in  th is  par t i cu la r  enqui ry you are the key 

wi tness.   Any other  wi tnesses that  come af te r  you are not  

real ly  key.    10 

 They may be important  but  they are  not  key  

wi tnesses because th is  enqui ry has come into being because 

of  your  opin ion .   And your opin ion was a lso based on other  

opin ions that  you obta ined .   But  a t  the end of  the day i t  is  

about  your  opin ion .   And any other  wi tnesses that  may come 

here af ter  you ,  they wi l l  not  be able or  they may not  be able  

to  answer adequate ly about  issues especia l l y  wi th  regard to 

the mot ivat ion fo r  the enqui ry to  be held and many other  

th ings.  

 I f  they come here  and cor roborate that  is  f ine,  that  20 

becomes a bonus .   But  at  the end of  the day th is  mat ter  

should be t raversed proper ly  and adequate ly in  respect  of  

every wi tness inc luding yoursel f  and wel l  mindfu l  o f  the fact  

that  you are the key wi tness .   So we are enqui r ing .   I t  is  unl ike  

in  a Court  o f  law,  in  a cr iminal  case where there wi l l  be cross -
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examinat ion .    

 And I  th ink as a seasoned lawyer you understand or  

genera l ly  you know wi th the ru les of  cross -examinat ion that  

you ask leading quest ions .   You are not  ask ing fo r  

in format ion .   You are g iv ing in format ion when you cross -

examine and you expect  responses and that  is  not  what  is  

happening here .   We are t ry ing to get  in fo rmat ion and I  wi l l  

proceed on that  understanding .  

 And I  just  want  to  make you understand that  the  

panel  is  not  confused about  what  is  cross -examinat ion and 10 

what  is  asking quest ions fo r  c lar i t y ,  what  is  asking quest ions 

in  an inquis i tor ia l  envi ronment  and what  is  leading ev idence-

in-chief .   There is  no confusion about  the concepts .   Now I  

wi l l  p roceed.    

ADV BATOHI :    May I  comment  on that?  

MS RAMAGAGA :    Yes you may.  

ADV BATOHI :    Thank you.   That  is  very helpfu l .   I  th ink i t  is  

important  that  we are a l l  on the  same page because the 

Chai rperson d id ind icate to  me in  chambers as wel l  that  th is  

is  there is  not  going to be cross -examinat ion .   So I  am glad  20 

that  we are a l l ,  there are d i f fe r ing v iews about  i t .   I  cer ta in ly  

have my own v iew about  th is  but  I  have got  to  be par t  o f  th is  

process.   I  am here to help the enqui ry and I  wi l l  cont inue to 

answer the quest ions to the best  of  my abi l i ty .   I  do want  to ,  

in  respect  of  me being the key wi tness,  of  course I  agree i t  is  
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an important  wi tness .    

 My v iews on th ings that  happened pr ior  to  me tak ing  

of f ice,  o f  course important  but  a l l  o f  that  other  ev idence that  

is  being presented outs ide of  my v iews on th is  i s  the hard  

evidence in  th is  mat ter  which in  my v iew is ,  I  am not  saying 

my v iew is  not  important ,  i t  is  cr i t ica l  because as you say 

correct ly  I  re ferred the mat ter  having a reasonable be l ie f  that  

th is  mat ter  needed to be enqui red in to and th is  is  the  enqui ry 

and my evidence is  in  fact  in  many instances i t  is  hearsay 

and there wi l l  be other  ev ide nce by wi tnesses,  documents,  e t  10 

cetera that  wi l l  speak for  i tse l f .   So I  wanted to make that  

point .   Thank you.  

CHAIRPERSON :    Might  I  take th is  opportuni ty  to  c la r i fy  your  

statement  as you answer  Ma 'am Ramagaga,  that  I  made i t  

c lear  in  chambers  that  you wi l l  not  be cross -examined.   Did I  

understand you to  say that?  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    I t  is  important  to  put  context  to  that  

quest ion,  to  that  answer rather ,  and p lace that  cor rect ly  on  

record,  that  i t  is  not  correct  that  I  sa id that  you wi l l  not  be  20 

cross-examined.   You know why I  am saying that?  That  

fo l lowing the par ty 's  submissions or  memorand a request ing 

that  th is  enqui ry should begin in  February 2026,  we concede 

that  i t  is  appropr ia te to  ca l l  you as  the head of  the NPA and 

caut ion that  i t  cannot  be that  your  team, inc lud ing the  
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ev idence leaders ,  or  the v iew that  we should begin th is  

enqui ry even four  months la ter  than the date that  has been 

a l located to th is  enqui ry,  correct?  

ADV BATOHI :    That  i s  cor rect .   I ,  in  fact ,  agreed wi th you.  

CHAIRPERSON :    You indeed agreed .   I t  was in  that  sp i r i t  

that  we considered i t  appropr ia te to  ca l l  you as the head of  

the NPA so that  you could sound a caut ion to your team to do 

th ings r ight ,  because at  the end of  the day,  the buck stops 

wi th you,  correct?    

ADV BATOHI :    That  i s  cor rect ,  as the head of  the NPA.  10 

CHAIRPERSON :    And we made i t  c lear  to  you that  th is  

enqui ry wi l l  not  begin in  February 2026 ,  as was requested by 

the par t ies ,  precise ly because we bel ieved that  when the  

compla int  o r  the referra l  was made to the President ,  the NPA 

was or  ought  to  have been ready to k ick star t  wi th  the enqui ry,  

correct?  

ADV BATOHI :    That  was indeed your v iew,  Chai rperson.  

CHAIRPERSON :    And we fo rmed the v iew that  a l though the  

NPA is  d ragging i ts  feet  in  p rovid ing in format ion,  we wi l l  

begin to  hear or  to  proceed wi th th is  mat ter  on the  17th of  20 

November .   Is  tha t  cor rect?  

ADV BATOHI :    Chai rperson,  you d id ment ion that  and I  th ink  

in  the context  of  our  conversat ion,  I  expla ined to you that  the  

NPA was real ly  t ry ing hard ,  g iven the volume of  documents ,  

to  get  th ings together .  
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CHAIRPERSON :    And that  meet ing  took p lace a day af ter  I  

had cal led you te lephonical l y  to  request  you to at tend the 

meet ing and dur ing our  d iscussion you ment ioned that  you 

would  not  want  to  be cross -examined.  

ADV BATOHI :    Chai rperson,  that  was in  the  course of  our  

meet ing,  when we met  at  your  of f ice .   I  sa id to  you that  I  was  

not  even sure tha t  I  was going to be test i fy ing in  th is  mat ter  

and you expressed the v iew that  i t  would be important  that  I  

do test i fy  and I  agreed that  I  do and I  sa id to  her ,  I  recal l  

saying something  a long the l ines that ,  ja ,  you know,  cross-10 

examinat ion is  something that  you do  not  look forward to .   I  

cer ta in ly  would  not  look fo rward to i t  and in  that  context  I  

agree.   We ta lked about  cross -examinat ion and the Judge 

then made cer ta in  comments.  

CHAIRPERSON :    I  am referr ing to my te lephonic d iscussion  

wi th you when I  ca l led to request  you to at tend a meet ing at  

the chambers .   Do you recal l?  

ADV BATOHI :    I  do recal l  the conversat ion,  Chai rperson.  

CHAIRPERSON :    And dur ing that  d iscussion you expressed 

the v iew that  you would not  be keen to be cross-examined 20 

and I  sa id to  you we need not  ta lk  about  that .   We wi l l  have  

a d iscussion the fo l lowing day?  

ADV BATOHI :    Chai rperson,  I  cannot  recal l  but  I  do  not  doubt  

i t .   I  have absolute ly ,  I  agree that  that  i f  that  i s  what  you say 

that  is  what  happened.   I  know we ta lked about  i t  the next  
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day.  

CHAIRPERSON :    And more par t i cu la r ly  you expressed the 

v iew that  you do  not  want  to  be cross-examined by Advocate  

Ngcukai tobi  and I  caut ioned you that  le t  us not  d iscuss th is  

mat ter  on the phone .   Let  us have a  meet ing wi th you.  

ADV BATOHI :    You d id indeed caut ion me and said we should 

not  d iscuss i t  on the phone and we should have a meet ing the  

next  day.  

CHAIRPERSON :    Now at  th is  meet ing ,  in  respect  of  which  

we wanted to d iscuss wi th you as the head of  the NPA about  10 

the star t ing date of  the enqui ry,  we c lear ly  sa id to  you that  

you wi l l  be the f i rs t  wi tness to tes t i fy  because you are the  

compla inant  who should  set  the tone of  the enqui ry .   Is  my 

recol lect ion correct?  

ADV BATOHI :    You d id indeed say that ,  Chai rperson .  

CHAIRPERSON :    And at  what  stage d id I  express a v iew that  

you would not  be cross -examined?  

ADV BATOHI :    Dur ing that  meet ing,  Chai rperson,  my 

recol lect ion is  that  I  d id  ment ion the issue of  cross -

examinat ion at  that  point  and that  you ment ioned that  i t  wi l l  20 

be quest ion ing but  no cross -examinat ion .   That  is  my 

recol lect ion ,  because i t  is  an enqui ry.  

CHAIRPERSON :    You see,  Counse l ,  i t  is  very important  not  

to  misrepresent  facts to  anyone,  especia l ly  when you impute  

in format ion to any Presid ing Of f icer .  
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ADV BATOHI :    I  agree wi th that ,  Chai rperson.  

CHAIRPERSON :    I t  wi l l  be tota l ly  unacceptable for  you to  

impute wrong in format ion about  me or  about  any of  my 

col leagues s i t t ing  as panel  members .   I  am going to  park i t  

there and c lose by saying,  in  any event ,  i t  wi l l  be tota l l y  

uncal led for  to  even d iscuss issues re lat ing to whether  you 

wi l l  be cross -examined or  not ,  when there is  a l i t igant  against  

whom you have made a l legat ions .   Advocate  Chauke is  

represented and there is  no doubt  that  you wi l l  be cross -

examined.   And I  am sure you understand that .  10 

ADV BATOHI :    I  accept  that  I  wi l l  be .   I  have no doubt  about  

that  e i ther .  

CHAIRPERSON :    I  wi l l  leave i t  there and ask my s is te r  to  

take i t  up i f  she wants to  do so.  

ADV BALOYI -MERE SC :    Just  to  add,  and I  am going to t ry  

and quote  you the  way you put  i t .   When you ra ised the issue 

of  c ross-examinat ion,  I  remember saying,  are you scared of  

cross-examinat ion?  And you said,  no,  I  am not  scared to be  

cross-examined because I  a t tend the Just ice Port fo l io  

Commit tee where  I  get  cross -examined a l l  the t ime .   Do you 20 

st i l l  remember tha t?  

ADV BATOHI :    I  do.  

ADV BALOYI -MERE SC :    So you accept  that  there was never  

a t ime when you were promised that  you wi l l  never  be cross -

examined?  Because that  never featured in  our  meet ing wi th  
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you.  

ADV BATOHI :    Your comments are  noted,  Chai rperson.    

CHAIRPERSON :    Pardon?  

ADV BATOHI :    I  say I  note the comments.  

CHAIRPERSON :    I  beg your pardon?  

ADV BATOHI :    I  note the comments.  

CHAIRPERSON :    Note the comments.  

ADV BATOHI :    I  do,  thank you.  

CHAIRPERSON :    Might  I  caut ion counsel  that  a l l  o f  us are  

lawyers here .   You are a lawyer .   The l i t igant  is  a  lawyer .   10 

Advocate Chauke is  a lawyer .   The team, we are a l l  lawyers .    

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    We understand basic pr inc ip les of  

conduct ing d isc ip l inary enqui r ies .   And i t  is  importan t  that  we 

take one another  in to each other 's  conf idence because we 

are here searching for  the t ruth .   And i t  wi l l  be  tota l ly  

improper for  anyone 's name to be dragged in to th is  record,  

basica l ly  on any proposi t ion or  suggest ion that  we have 

misconducted ourselves .   Because i f  you put  a statement  to  

the ef fect  that  I  to ld  you something that  is  incor rect ,  i t  is  20 

put t ing me in  a very bad l ight .   I t  is  fo r  that  reason that  I  

p laced th is  context  on record ,  so that  anyone who reads th is  

record at  a  la ter  s tage understands why a d iscuss ion was 

held and why you are incorrect  to  suggest  that  I  to ld  you that  

you wi l l  not  be cross -examined.  
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ADV BATOHI :    Chai rperson,  i f  I  may,  I  cer ta in ly  d id not  

in tend to suggest  that  the Chai rperson had acted improper ly  

in  any way at  a l l .   I t  was my understanding .   And so  I  rea l ly  

apologise i f  that  is  the way i t  came across .   But  i t  was 

cer ta in ly  not  my in tent ion to create  that  impression that  there  

was anyth ing improper that  was said to  me dur ing that  

conversat ion at  a l l .  

CHAIRPERSON :    The quest ion is  whether  that  was said or  

not .  

ADV BATOHI :    I t  was my understanding .   In  fact ,  p recise ly 10 

in  the context  of  what  Madam Baloyi -Mere ment ioned,  that  we 

d id speak about  cross -examinat ion .   And I  d id  indeed say 

that .   That  was my understanding .   I t  could have been a 

mistaken one .   But  that  was my understanding.  

CHAIRPERSON :    Yes,  thank you .    

MS RAMAGAGA :    Thank you,  Chai r .   Ja,  I  had asked you 

about  Ms Kar ima Brown.   You had ind icated that  you had 

received a compla int .    

ADV BATOHI :    That  i s  cor rect .  

MS RAMAGAGA :    And now let  us  proceed to the next  mat te r .   20 

I t  is  the mat ter  of  Br ian Hlongwa.   Remember  that  the 

quest ion that  I  am st i l l  ask ing is  about  fur ther  in fo rmat ion 

requested.  

ADV BATOHI :    I  do.   So Br ian Hlongwa mat ter .  

CHAIRPERSON :    I t  is  about  fur ther  in fo rmat ion requested .    
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ADV BATOHI :    Cor rect ,  so the Brian…  

MS RAMAGAGA :    I t  is  not  apparent  f rom paragraph 4 as to  

where  you have received the in format ion f rom .   I  may be 

wrong because when I  read the second sentence,  the th i rd 

sentence,  i t  says :  

“The DNDPP NPS has requested you to  

provide reasons for  the delay . ”   

ADV BATOHI :    Sor ry,  I  am just  t ry ing to get  back to the page .    

CHAIRPERSON :    In  the mat ter ,  i t  is  page 234,  SB523.    

ADV BATOHI :    Yes,  I  am there.  10 

MS RAMAGAGA :     

“The DNDPP NPS has requested you to  

provide reasons for  the  delay  in  the mat ter  

and I  have been p laced in  possession o f  

same.”  

So when you say that  I  have been p laced in  possession of  

saying,  what  a re you ta lk ing about ?  Is  i t  about  the request  

by the NPS or  is  i t  about  any other  in format ion that  Advocate  

Chauke could have provided or  had provided by them?  

ADV BATOHI :    So I  am going to t ry  to  the best  of  my abi l i t y  20 

to recal l  the events pr io r  to  that .   I  have test i f ied here before 

that  af te r  I  took of f ice,  General  Lebeya ment ioned th is  mat ter  

to  me and expressed h is concern that  th is  mat ter  had not ,  in  

fact ,  I  cannot  recal l  whether  i t  had been wi thdrawn or  they 

were about  to  arrest  Br ian Hlongwa and they were stopped 
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f rom ar rest ing h im .   I  cannot  remember the deta i l s ,  but  h is  

concern was that  i t  was now about  seven years la ter  and the 

mat ter  had not  been enro l led .  

 As a resul t  o f  that  in fo rmat ion,  I  d iscussed i t  wi th  

Advocate de Kock and being the deputy in  charge of  the NPS .   

On the basis of  th is ,  and I  am t ry ing to ref resh my memory,  

what  would l ike ly have happened is  Advo cate de Kock would 

have sent  a le t te r  to  Advocate Chauke and asked h im for ,  

wel l ,  sent  a le t ter  in  response and Advocate Chauke would  

have responded to that .   That  is  what  my note here says and 10 

I  am giv ing h im the opportuni ty  to  add anyth ing fur ther .  

MS RAMAGAGA :    Ja,  you know the inst i tu t ion that  we are  

ta lk ing about  here is  an inst i tu t ion that  I  be l ieve is  an 

inst i tu t ion of  record and i t  wi l l  he lp,  you know,  i t  is  to  t ry  and,  

I  do not  know,  when I  say remember,  I  cannot  say you can 

only remember to  an extent  possib le  wi th in your capac i ty ,  but  

at  the same t ime,  where you are ra is ing issues about  conduct ,  

i t  he lps to  get  the  records .   Did you look at  the records that  

per ta in to  the mat ter  of  State versus Br ian Hlongwa or  d id  

you then get  in format ion ,  i t  would appear,  un less you ind icate  20 

otherwise,  in  passing f rom General  Lebeya and Advocate de 

Kock? 

 And just  to  avoid g iv ing you a compound quest ion,  I  

must  break i t  in to  p ieces .   Fi rs t ly ,  le t  us  ta lk  about  General  

Lebeya.   Did General  Lebeya present  a fo rmal  documentat ion 



4 DECEMBER 2025  –  DAY 12  

Page 26  o f  152  

where in he was br ie f ing you about  the mat ter ,  b r ing ing h is  

concerns to your  at tent ion so tha t  you can deal  wi th  the 

mat ter  accord ingly?  Or how did  he,  and I  am st i l l  just  

conf in ing you to General  Lebeya,  then we wi l l  go to the next  

one.  

ADV BATOHI :    Wi th regard to General  Lebeya,  I  cannot  

recal l  h im sending a  formal  le t te r  to  me,  but  i t  was cer ta in ly  

not  a conversat ion in  passing .   I  had a meet ing wi th  h im,  my 

recol lect ion,  and i t  would  not  have been a meet ing about  th is  

par t icu lar  mat te r .   I t  would have been a meet ing about  other  10 

th ings.   He is  an important  s takeholder .   He was the head of  

the Hawks at  the  t ime,  the DPCI,  and of  course you have 

meet ings wi th your par tners in  the system .    

 And i t  was dur ing one of  these meet ings that  he  

expressed very ser ious concerns about  th is  mat ter ,  that  my 

recol lect ion of  th is  conversat ion was that  i t  had been,  I  am 

repeat ing what  I  sa id,  so i t  had e i ther  been enro l led  and 

wi thdrawn,  I  do  not  recal l ,  o r  whether  they were about  to  

ar rest  Mr Hlongwa when they were  stopped f rom doing so by 

the DPP in Johannesburg .    20 

 But  he was very concerned that  the mat ter  had not  

been re-enro l led  af ter  that ,  because thei r  understanding was 

that  i t  wi l l  be,  and I  th ink there was some,  what  Advocate  

Chauke ment ioned to me at  a la ter  s tage,  there  was a  

possib i l i ty  of  racketeer ing charges,  but  that  was not  
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d iscussed in  the meet ing wi th General  Lebeya.   A l l  he d id was 

express concerns to me about  the fact  that  a number o f  years 

had passed and the mat ter  had not  been re -enro l led .  

MS RAMAGAGA :    You had a formal  re lat ionship wi th General  

Lebeya? 

ADV BATOHI :    I  am not  sure what  you mean by a formal  

re lat ionship.  

MS RAMAGAGA :    A  formal  re lat ionship as a stakeholder .   

You said he was a stakeholder  and I  th ink i t  is  common 

knowledge that  he must  have been a stakeholder  there .   He 10 

comes,  he ta lks about  something,  you know,  ser ious mat ters,  

or  a ser ious mat ter  which is  not  get t ing at tent ion and so fo r th .   

That  comes th rough to me l ike,  i t  is  a  casual  report ing .   L ike  

you say,  there was no meet ing about  th is .   You had another  

meet ing,  you had another  meet ing ,  then he te l ls  you that  

there is  th is  mat ter  that  i s  very ser ious,  that  i s  not  receiv ing  

at tent ion,  and now,  because i t  was not  a meet ing about  th i s  

mat ter ,  we are l ike ly not  to  get  the minutes of  that  meet i ng or  

of  that  d iscussion .   But  at  least  I  am sure i f  he was ser ious 

and the mat ter  was ser ious and i t  i s  about  the concern,  about  20 

the in terest  of  the administ rat ion of  just ice,  he could not  have 

been that  casual .   I  want  to  bel ieve that  he must  have 

communicated wi th you in  wr i t ing .   He d id not .  

ADV BATOHI :    I  am not  sure,  I  am not  sure why the  

honourable panel  member does  not  accept  that  i t  could have 
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been something that  was g iven to me dur ing a conversat ion 

because we are,  we  are not  just  s takeholders,  we are cr i t i ca l  

par tners .   We work together  very c losely on a range of  

mat te rs and cases .   And dur ing one of  my meet ings,  he  

ment ioned th is  to  me as a very ser ious concern that  he had .   

I  do not  recal l  h im sending anyth ing to me in  wr i t ing,  but  

receiv ing that  as  a Nat ional  Di rector ,  I  need to take i t  

ser iously .   And I  d id .    

 And f rom what  I  read here,  because I  am t ry ing to  

cast  my mind back a number of  years,  Advo cate de Kock or  10 

someone f rom NPS,  I  am not  sure i f  he was there at  the t ime 

because he jo ined the NPS in 2021,  I  th ink .   So I  am not  sure  

when th is  went  to  h im .   But  there was a formal ,  there was a  

le t ter  wr i t ten  to Advocate Chauke  and he was asked to 

provide reasons for  the delay .   Because as I  sa id,  Advocate  

Chauke,  General  Lebeya was concerned that  there  were a  

number of  years and the mat ter  had not  been enro l led .   So in  

my v iew,  that  was the proper th ing fo r  me to do in  the  

c i rcumstances.  

MS RAMAGAGA :    Ja,  wel l ,  I  have noted the meaning .   I  do  20 

not  remember .   I  cannot  recal l .   We spoke.   I t  is  f ine.   So the 

second l ine is  say ing :  

“The NDPP has requested you to  provide  

reasons for  the delay. ”  

Where can we f ind a copy of  th is  request  that  was made to 
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Advocate Chauke about  the mat ter?  

ADV BATOHI :    We wi l l  check the NPS records.  

MS RAMAGAGA :    Okay,  so i t  wi l l  be provided ?   

ADV BATOHI :    Yes.  

MS RAMAGAGA :    Ja,  the problem,  I  had hoped that  today 

we would sa i l  wi thout  the possib i l i t y  of  having to go back .   We 

do not  know what  the document  wi l l  be having .   I t  may even 

then become necessary to  go back .   But  then we wi l l  see as 

i t  comes as to whether  i t  is  necessary or  not .   Let  us go to  

the last  mat ter .    10 

CHAIRPERSON :    Might  I?   I f  the document  that  is  to  be 

provided,  should  not  i t  be par t  o f  the l i s t  o f  exhib i ts ,  Advocate  

Mohlamonyane?  To the extent  i t  may be necessary .   

Paragraph 4.1 .    

ADV MOHLAMONYANE SC :    I  see that ,  Madam Chai r .   I t  wi l l  

be made par t  o f  the exhib i ts .  

CHAIRPERSON :    Advocate  Batohi  undertakes that  i t  wi l l  be 

provided,  that  request .  

ADV MOHLAMONYANE SC :    Which is  supposedly in  wr i t ing.  

CHAIRPERSON :    Supposedly in  wr i t ing.  20 

ADV MOHLAMONYANE SC :    Indeed.  

CHAIRPERSON :    P lease make a note of  that ,  Madam Junior ,  

and inc lude i t  in  the bundle of  the index for  the exhib i ts .  

ADV MOHLAMONYANE SC :    And i t  wi l l  be accord ingly  

marked,  Madam Chai r ,  as an exhib i t .  
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CHAIRPERSON :    Yes,  thank you .   Proceed,  co l league .  

MS RAMAGAGA :    The last  one is  the mat ter  of  s tate  versus 

Duduzane Zuma.   Again,  in  respect  of  that  mat ter ,  ta lk ing 

about  the quest ion of  your  source of  in fo rmat ion,  where you 

requested h im then to avai l  fur ther  in fo rmat ion .   You ind icate  

that  you have perused the representat ions .   P lease,  i t  is  

SB5234.    

ADV BATOHI :    Yes,  I  am there,  thank you.  

MS RAMAGAGA :    Oh,  are you there?  Okay,  sor ry .   I  am 

sorry about  that  because I  d id  not  ment ion the page number  10 

again .    

“ I  have perused the representat ion f i le  of  

o f f ice,  but  you are k indly requested to  

provide me wi th a  fur ther  copy of  your  of f ice  

f i le  in  which the record of  the  or ig ina l  

decis ion not  to  prosecute is  recorded,  as  

wel l  as a copy of  the re lated of f ice f i les . ”  

Now,  here i t  is  c lear  f rom what  you are saying that  you have 

perused some documents and now you are g iv ing  h im an 

opt ion,  or  you are  inv i t ing h im to provide fur ther  in format ion  20 

i f  he so wishes .   Now,  th is  document  that  you had,  the 

representat ion that  you had perused,  have they been avai led  

to the enqui ry?  

ADV BATOHI :    Not  that  I  am aware of .   I  have not  even 

perused i t  s ince then .   We cer ta in ly  can make that  avai lab le.  
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MS RAMAGAGA :    Yes,  i t  wi l l  he lp to  make them avai lab le  

because in  the beginning we can see that ,  you know,  there  

are the mat ters,  r ight?  I  do not  know whether  there were 

even more than that ,  but  we see tha t  th is  le t ter  of  the 13th is  

referr ing to these f ive mat ters,  and much as the enqu i ry now 

is  proceeding in  respect  of  the two mat ters,  i t  does help to  

look at  the mat ter  hol is t i ca l ly  when we deal  wi th  the  report ,  

r ight?  So that  is  another  document  that  wi l l  be avai led.  

ADV BATOHI :    I t  wi l l  be more  than a document .   My 

understanding is  that  i t  i s  a  f i le ,  because once there is  a  10 

representat ion,  there is  a representat ion f i le  that  i s  sent .   I t  

is  opened in  the NPS,  so we  wi l l  cer ta in ly  make avai lab le that  

f i le .    

MS RAMAGAGA :    Noted,  yes,  f ine.  

ADV BATOHI :    And i f  I  may conf i rm that  wi th  regard to that  

par t icu lar  mat ter ,  Advocate Abrahams overturned Advocate  

Chauke 's decis ion and prosecuted in  that ,  dec ided to  

prosecute in  that  mat te r .  

MS RAMAGAGA :    Ja,  we wi l l  come to ta lk  about  that .   The 

focus of  the quest ions that  I  have been asking now was just  20 

about  the source and why you  are asking for  fur ther  

in format ion .    

ADV BATOHI :    Sure.  

MS RAMAGAGA :    Now the issues about  the mat ters wi l l  

receive at tent ion .   I  th ink we can then proceed to deal  wi th  
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now those mat ters in  par t icu lar .   And I  th ink when we deal  

wi th  them, I  wi l l  be maybe even cross -referr ing  where  

necessary,  r ight?   Cross-referr ing between the SB5 and the 

SB6.   Right ,  now let  us look at  the  Booysen mat ter .   I  have 

said SB6 pages 244 to 254 ,  nè?  

ADV BATOHI :    Sor ry,  what  is  the page numbers again ?   

MS RAMAGAGA :    SB6 244 to 254,  r ight?  What  I  would l i ke 

to  draw your at tent ion to or  the enqui ry 's  at tent ion to in  

respect  of  that  mat ter ,  i s  at  paragraph SB5.   I  wi l l  s tar t  wi th  

your le t ter ,  that  le t ter  of  the 13th .   I  th ink i t  should  just  be  10 

recorded that  i t  is  the le t ter  of  the  13th day of  May to  

Advocate Chauke .   Then the SB6 is  the reply to  tha t  le t ter ,  

that  reply of  the 28th f rom Advocate Chauke to your  good 

sel f .  

ADV BATOHI :    That  i s  cor rect .  

MS RAMAGAGA :    A l l  r ight .   Now in  your le t ter  of  the 13th at  

SB5232,  paragraph 1.2,  the apparent  accusat ion  against  

Advocate Chauke is  he is  support ing a decis ion to prosecute .   

Do you see that?  

ADV BATOHI :    Sor ry,  where is…? 20 

MS RAMAGAGA :    Paragraph 1.2 .  

ADV BATOHI :    Ah,  yes,  I  see that .    

MS RAMAGAGA :    1 .2 and the conduct  compla int  o f  there is  

support ing the decis ion to prosecute in  th is  mat ter .   I  wi l l  read 

that  subparagraph 2 in to the record .   SB5232,  paragraph 1.2 :  
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“As the lead prosecutor ,  expla in why your  

reasons were for  support ing the decis ion of  

the prosecutor  in  th is  mat ter . ”  

So in  that  one is  the quest ion of  h im support ing the  

prosecut ion .    

ADV BATOHI :    That  i s  cor rect .  

MS RAMAGAGA :    Yes.   And then a  quest ion that  a r ises f rom 

that  is  whose decis ion is  he accused of  support ing?  

ADV BATOHI :    I t  is  not  a par t i cu la r  person,  but  i t  is  the 

decis ion to prefer  racketeer ing charges against  Genera l  10 

Booysen.  

CHAIRPERSON :    Ja,  the sentence is  support ,  support ing .   

So when you support ,  you would  be support ing something  

f rom someone,  un less my understanding is  wrong .   I t  says as 

the lead prosecutor ,  expla in what  your  reasons were for  

support ing the decis ion to prosecute in  th is  mat ter .   Maybe 

le t  me hear f rom you .   I  th ink you can bet te r  in te rpre t  that .   I  

may be mis interpret ing what  you  are saying  there .   

Support ing?  

ADV BATOHI :    So what  I  am saying is  that  there  was a  20 

decis ion to prosecute General  Booysen and on racketeer ing  

charges.   And there would have been var ious decis ions made 

at  d i f ferent  s tages in  that  process by d i f ferent  people .   So 

you have a team of  prosecutors who would be looking at  the  

case.   They may decide  there is  su f f ic ient  ev idence and they 
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make a decis ion then to refer  the mat ter  to  the DPP in charge 

at  the  t ime,  who was General ,  Advocate Chauke.   He then 

makes a decis ion to support  that  decis ion and then to support  

a  recommendat ion,  having sat is f ied h imsel f  to  the Nat ional  

Di rector .   So what  I  was saying here  is  just  saying in  one l ine  

to Advocate Chauke to expla in h is  reasons for  suppor t ing th is  

decis ion and being a par t  o f  tha t  decis ion to prosecute  

General  Booysen.  

MS RAMAGAGA :    [ Ind ist inct  –  1:07:14]…  Ja,  I  beg your  

pardon.   We should get  the automated ones where you cont ro l  10 

f rom that  s ide .   Okay,  th is  was not  on record .   I  wi l l  just  read 

i t  again in to record .   Paragraph 1.3  reads :  

“P lease also advise on your v iews on the  

legal  posi t ion regard ing the legal i t y  of  you 

leading the prosecut ion in  another  province 

as wel l  as that  of  the rest  of  the team . ”    

Now,  the f i rs t  quest ion that  I  wi l l  ask is ,  there are two 

paragraphs,  subparagraph 2 and subparagraph 3 .   Do they 

re late to  the same mat ter?  

ADV BATOHI :    That  i s  cor rect ,  they do.  20 

MS RAMAGAGA :    Where in  paragraph 2 he is  refer red to as  

the lead prosecutor?  

ADV BATOHI :    Pardon me? 

MS RAMAGAGA :    Ja,  where in  subparagraph 1.2 he is  

referred to as the  lead prosecutor?  
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ADV BATOHI :    That  i s  cor rect .  

MS RAMAGAGA :    And in  paragraph 1.3,  is  i t  that  one that  

re lates to the Mlotshwa mat ter ,  the Advocate Mlo tshwa ’ s  

jur isd ict ion,  the KZN?  

ADV BATOHI :    I t  is  the KZN jur isd ict ion,  that  is  correct .   I t  

was par t ly  Advocate Mlotshwa and par t ly  Advocate Noko.  

MS RAMAGAGA :    Okay,  I  th ink the  issue of  the Cato  Manor  

has been addressed a lmost  adequate ly,  and maybe le t  me 

leave i t  there,  except  for  one th ing  that  has caught  my eye,  

and i t  i s  in  L01 .   Before I  take you to L01,  I  th ink in  the 10 

process of  the presentat ion of  ev idence,  there is  a  moment  

at  some point  where there was an ind icat ion that  the suspects  

or  accused,  whatever  the i r  s tatus,  in  the Cato Manor  case,  

had a c lose work ing re lat ionship wi th the DPP of  KZN .   Do 

you remember tha t ,  or  do  not  you remember that?  

ADV BATOHI :    I  recal l  something that  e i ther  Advocate J iba 

or  Advocate Chauke ment ioned in  one of  the documents.  

MS RAMAGAGA :    And that  suggest ion  that  there was th is  

c lose work ing re lat ionship between the KZN DPP and the 

Cato Manor  suspects or  accused,  whatever  the i r  s tatus .   20 

Would you agree wi th that  suggest ion,  that  there was a c lose 

re lat ionship between them?  

ADV BATOHI :    I  cannot  agree wi th that  because I  was not  

there at  the t ime,  but  my recol lect ion a lso is  that  what  

Advocate J iba and Advocate Chauke,  one of  them or  both of  
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them, I  am not  sure,  was saying was that  there was a c lose 

re lat ionship between these accused or  suspects in  the Cato  

Manor  mat ter  who were pol ice of f icers and the prosecutors .   

I  do not  th ink they ment ioned the DPP.  

MS RAMAGAGA :    Okay,  I  th ink tha t  wi l l  be ver i f ied f rom the 

record.   Thank you.   Do you agree that  sect ion 22 (3)  of  the  

NPA Act  does,  in  in terpret ing that  p rovis ion,  where … should  

I  proceed,  have you found i t?  

ADV BATOHI :    Yes,  I  have,  thank you.  

MS RAMAGAGA :    Where the NDPP is of  the v iew that  i t  10 

would be looking at  the re lat ionship between the suspects or  

the accused wi th the prosecutors or  even wi th the DPP of  the 

jur isd ict ion where  the of fence has taken p lace,  can,  i f  he or  

she f inds that  i t  would be in  the best  in terest  of  the  

administ rat ion of  just ice,  to  bar  the DPP of  that  ju r isd ict ion 

that  i s  af fected f rom prosecut ing the mat ter  on the  basis that  

the mat ter ,  i t  wou ld not  be in  the in terest  of  just ice to  a l low 

her  or  h im to prosecute the mat ter?  

ADV BATOHI :    So on th is  scenar io  that  you sketch,  because 

i t  is  s t i l l  not  establ ished as a fact  whether  the prosecutors  20 

were compromised or  not ,  or  whether  the DPP was 

compromised or  not ,  and Advocate Mlotshwa can ta lk  to  that ,  

but  on the scenar io that  you sketch,  there is  a  provis ion .   

What  would happen in  those c i rcumstances i f  the Nat ional  

Di rector  is  of  the  v iew that  the DPP is  compromised wi th 
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regard to a par t icu la r  case ?  Am I  understanding cor rect ly?  

MS RAMAGAGA :    May I  just  in ter rupt  you ?  I  th ink you 

understood the quest ion .   I  have not  even asked i t  in  the 

context  of  th is  case or ,  you know,  re lated to the facts .   I  have 

just  sa id,  looking at  that  p rovis ion in  par t i cu lar ,  do you agree 

or  not  that  i t  does a l low for  the NDPP to bar  the DPP in whose 

jur isd ict ion an of fence may have taken p lace,  to  bar  that  DPP 

f rom prosecut ing on the basis that  there is  th is  re lat ionship  

which is  l i ke ly  to  af fect  o r  to  be seen to af fect  the exerc ise of  

the prosecutor 's  powers?  10 

ADV BATOHI :    I  understand the  quest ion wel l .   In  those 

c i rcumstances,  in  order  to  ensure  that  the DPP does not  

oversee that  mat ter ,  has no legal  author i ty  over  the  mat ter ,  

what  the Nat ional  Di rector  would be requi red to do in  order  

to  g ive ef fect  to  what  you term as bar r ing the DPP f rom 

deal ing wi th that  mat te r ,  would be to remove that  mat ter  f rom 

the jur isd ict ion of  the DPP case at  end and p lace tha t  mat ter  

in  the jur isd ict ion  of  another  DPP,  who wi l l  then have the 

legal  author i t y  to  deal  wi th  tha t  mat ter  in  h is  or  her  

jur isd ict ion.  20 

CHAIRPERSON :    Let  me just  get  c lar i t y  on that .   Wi l l  that  

happen,  Advocate  Batohi ,  even i f  an  of fence or  of fences were 

commit ted far  f rom the ju r isd ict ion  of  th is  DPP who is  now 

appointed to deal  wi th  the mat ter ?   I  am just  th ink ing of  a  

scenar io where,  for  example,  a  number of  t ransgressions or  
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o f fences,  ser ious of fences are perpet rated in  KZN and there  

are a l legat ions that  the DPP KZN is or  may be compromised 

and the NDPP then decides to move the dockets f rom the 

jur isd ict ion wi th in  which these of fences happened ,  in  th is  

scenar io KZN,  and move these cases to Johannesburg so that  

they may be prosecuted by the  Johannesburg or  South  

Gauteng,  I  am just  g iv ing an example,  DPP .   Does that  

happen at  the pract ica l  level?  

ADV BATOHI :    Chai rperson,  there wi l l  be no other  way of  

deal ing wi th i t .   I f  that  happens,  that  wi l l  be the only  opt ion,  10 

even though i t  wi l l  cause inconven ience for  wi tnesses,  but  

the DPP,  i f  the Nat ional  Di rector  is  of  the v iew that  the DPP 

is  compromised as the scenar io tha t  has been sketched,  there  

wi l l  be no other  opt ion because there is  noth ing that  

empowers,  i t  wou ld go against  the  const i tu t ional  f ramework  

to g ive power to  another  DPP to be the DPP in charge of  

another  jur isd ict ion .    

 So in  as much as i t  would cause inconvenience,  there  

would be noth ing  e lse to do .   A l ternat ive ly,  i f  the DPP is  

compromised,  you would look at  whether  you need to remove 20 

the DPP,  but  i t  wi l l  have to be removed,  the case wi l l  have to 

be t ransferred f rom the ju r isd ict ion  of  KZN or  any whichever  

i t  is ,  in to another  jur isd ict ion and ar rangements wi l l  have to 

be made to deal  wi th  i t .  

CHAIRPERSON :    I  do understand the const i tu t ional  
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imperat ives,  but  the Const i tu t ion is  a document  that  must  be  

g iven l i fe .   Now,  i f  in  the administ ra t ion of  just ice you cannot  

prosecute a case wi th in the area of  jur isd ict ion or  cases,  fo r  

example,  in  the Cato Manor  mat ter ,  where a lo t  o f  k i l l ings  

happened in  KZN and the suspects are a lso f rom KZN,  

meaning that  a l l  wi tnesses involved wi l l  be in  KZN,  wi l l  i t  be  

against  the le t te r  and spi r i t  o f  the Const i tu t ion for  the NDPP 

to exerc ise h is or  her  cont ro l  and d i rect ion in  terms of  the law 

to delegate a DPP f rom,  say,  Northwest  to  go and prosecute  

in  KZN in a mat ter  of  mat ters in  which he or  she is  not  10 

compromised?  

ADV BATOHI :    Chai rperson,  in  my v iew,  i t  would be against  

the const i tu t ional  f ramework to g ive  a  DPP f rom another  

d iv is ion any powers,  p rosecutor ia l  powers,  in  respect  of  a  

case that  is  not  in  h is  or  her  jur isd ict ion.  

CHAIRPERSON :    I  am just  th ink ing about  the in terest  of  

just ice .    

ADV BATOHI :    Sure.    

CHAIRPERSON :    Publ ic  in te rest ,  in te rest  of  just ice ,  the cost  

of  moving people  to  Gauteng or  to  North West ,  wi tnesses and 20 

people who have lost  fami l ies to  be re located to  

Johannesburg for  the case to be  heard in  Johannesburg,  

pure ly because the Const i tu t ion says you cannot  delegate .   I  

am not  sure whether  i t  says there,  but  pure ly,  le t  us  even 

assume the Const i tu t ion  is  phrased in  such a manner that  i t  
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negates one DPP f rom one ju r isd ic t ion to go and per form a 

prosecutor ia l  funct ion in  another ,  but  looking at  the broader  

p ic ture,  g iven the  in terest  of  just ice,  publ ic  in te rest ,  and a l l  

o ther  aspects that  I  have ment ioned,  wi l l  that  be  in  the 

in terest  of  just ice?  To move that  case,  those cases,  to  

Northwest  or  to  Johannesburg,  instead of  moving one 

prosecutor  to  go  to Durban or  KZN and deal  wi th  those 

mat ters,  wi l l  that  be in  the in terest  of  just ice?  

ADV BATOHI :    Chai rperson,  as I  have said previous ly,  I  am 

not  a const i tu t ional  law or  an administ rat i ve law expert .  10 

CHAIRPERSON :    No,  no,  I  beg your pardon,  madam.  I  am 

just  ta lk ing at  a  pract ica l  level .   I  mean,  I  am not  tak ing the  

law here .   Just  a common logic,  s imple log ic.  

ADV BATOHI :    Wi th a l l  due respect ,  Chai rperson,  i t  i s  about  

a const i tu t ional  f ramework.   That  is  my understanding.  

CHAIRPERSON :    No,  no,  no .   I  am saying put  the  

Const i tu t ion  aside.   Let  us just  ta lk  about  the day - to-day 

funct ion ing,  that  i f  you were to dec ide as the head ,  who has 

cont ro l  over  the administ rat ion of  just ice,  and you ass ist  wi th  

such mat ters,  and i t  appears tha t ,  and I  am not  ta lk ing  20 

expediency,  I  am just  looking a t  the broader p ic tu res of  

c i rcumstances that  may necessi ta te a delegat ion ,  fo r  

someone to go outs ide h is ju r isd ict ion and per form that  

prosecutor ia l  funct ion,  wi l l  that  be something that ,  apart  f rom 

the Const i tu t ion ,  cannot  be done?  You would  not  be having  
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any d iscret ion as  an NDPP to  say,  g iven these c i rcumstances,  

I  wi l l  de legate,  Advocate X to go and prosecute  in  the  

jur isd ict ion outs ide h is o r  hers?  

ADV BATOHI :    Thank you,  Chai rperson.   Chai rperson,  so we 

have to,  I  have to understand in  your  scenar io whether  you 

are speaking about  a prosecutor ,  Advocate X,  or  a DPP 

exerc is ing jur isd ict ion .   I t  is  an important  d is t inct ion,  and 

in i t ia l l y  the quest ion re lated to the DPP,  but  what  I  am 

hear ing the Chai rperson now speak about  is  someone outs ide 

the ju r isd ict ion .   So I  need c lar i t y  on that .  10 

CHAIRPERSON :    I  beg your pardon .   I  th ink le t  us  conf ine i t  

to  DPP.  

ADV BATOHI :    Thank you,  Chai rperson.   So in  that  scenar io,  

in  my v iew,  the DPP of  another  d iv is ion cannot  exerc ise 

powers in  a jur isd ict ion outs ide that  which he or  she has been 

appointed to,  and so a Nat ional  Di rector  cannot  ask a DPP to  

exerc ise these powers in  an area outs ide of  h is  or  her  

jur isd ict ion.  

CHAIRPERSON :    Thank you.    

MS RAMAGAGA :    Before we go,  the quest ion is ,  when d id  20 

you br ie f  Advocate  Nalane?  His op in ion is  dated the  19th of  

October 2021.   That  is  the date on h is br ie f .  

ADV BATOHI :    I t  is  a t  19 October 2021 .    

MS RAMAGAGA :    Yes,  ja .   Yes,  the quest ion is ,  when d id 

you br ie f  h im?  
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ADV BATOHI :    Chai rperson,  we have been t ry ing to get  that  

in format ion .   We d id get  one le t te r  that  was wr i t ten  to h im 

f rom my of f ice,  not  f rom me,  because the procedure to br ie f  

counsel  i s  genera l ly  that  the Legal  Af fa i rs  Div is ion,  together  

wi th our  Procurement  Sect ion,  Finance,  would send the br ie f  

out  to  counsel .   So we have got  a le t ter ,  but  I  have st i l l  asked 

them, because the  le t ter  i s  just  a  one -pager,  and we  wi l l  make 

i t  avai lab le,  but  I  have asked them to get  the actual  b r ie f  that  

was sent  to  h im,  because th is  le t te r  is  not  c lear ,  in  my v iew,  

about  what  exact ly  he 's being br ie fed to do.  10 

 Do we have that  le t ter ?  We must  make some copies .   

So we d id have copies of  that  le t te r .   Counsel ,  I  am not  sure  

i f  we have got  tha t  avai lab le,  but  as  I  sa id,  I  am st i l l  t ry ing to 

get  the actual ,  the br ie f ,  because I  th ink there should have 

been more in format ion,  in  my v iew,  that  went  to  h im,  and th is  

document  does  not  seem to be the  fu l l  br ie f ,  or  a le t ter  that  

conta ins,  in  my v iew,  suf f ic ient  in fo rmat ion,  but  I  do  not  know 

i f  i t  was the only th ing that  went  to  h im.  

MS RAMAGAGA :    But  can you assist  about  the date ?   

ADV BATOHI :    Yes.  20 

MS RAMAGAGA :    I f  not  the precise date,  then the est imated 

date,  around which per iod was he br ie fed?  

ADV BATOHI :    I  do not  see.   Oh,  there she is .   I  th ink my 

col leagues are t ry ing to f ind the le t ter .   We d id have a copy 

of  i t ,  so i f  we can get  that  and get  the date,  wi l l  be helpfu l .   
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We do not  have i t  here .   I  have the  e lect ronic vers ion,  so in  

the in terest  of  t ime,  we wi l l  make copies .   I f  I  may,  

Chai rperson,  ind icate i t  is  the 21st  of  Ju ly 2021 .   I t  is  a  le t ter  

addressed to,  i t  is  f rom the State At torney 's Of f ice .   Oh no,  i t  

is  addressed to  the State At to rney .   I t  is  f rom the 

administ rat ion sect ion in  the NPA,  and i t  is  a  le t ter  that  is  

sent  to  Advocate Nalane,  in forming h im that  h is  appo intment  

has been approved to provide the NPA wi th an opin ion on the  

impl icat ions and decis ions taken by Advocate Chauke,  the  

DPP,  South Gauteng .    10 

 P lease,  therefore ,  sor ry,  th is  i s  not  to  Advocate  

Nalane.   I t  is  to  the State At to rney:  

“Please,  therefore,  issue a br ie f  to  Senior  

Counsel .   Such a br ie f  should  inc lude 

assistance requi red in  respect  of  both legal  

advice and consul tat ion,  any associated 

d isbursements…”   

They go on to ta lk  about  that ,  and i t  is  dated 21st  Ju ly 2021,  

and i t  is  s igned by the Act ing Ch ief  Di rector  of  Financia l  

Management  in  the NPA.  20 

MS RAMAGAGA :    Would i t  be sa fe to  say he was br ie fed 

dur ing or  a round that  per iod,  the 21st  day of  Ju ly?  

ADV BATOHI :    I  would th ink i t  would be safe to  say so on 

the basis of  th is .  

MS RAMAGAGA :    And is  there a  way of  ascer ta in ing the 
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precise date?  

ADV BATOHI :    We are cer ta in ly  t ry ing.  

MS RAMAGAGA :    Okay.   I  am sure  you wi l l  f ind i t .   Now,  le t  

us go back.   So,  i t  is  around July 2021 ,  nè? 

ADV BATOHI :    Yes,  la te Ju ly 2021.  

MS RAMAGAGA :    I  wi l l  not  dwel l  much,  I  have a l ready said,  

on  the Booysen Mat ter .   Okay.   Now,  on the Mdlu l i  Mat te r ,  

SB5,  that  is  your  le t ter ,  page 232 .  

ADV BATOHI :    Mmm-mmm.  

MS RAMAGAGA :    232,  paragraph 2.1,  which reads :  10 

“ I  have perused the NPS representa t ions f i le  

re lat ing to th is  mat ter .   From a reading of  

the documentat ion conta ined in  the f i le ,  I  

understand that  Mdlu l i  was ar rested in  the  

beginning of  2011,  where af ter  a  decis ion  

was made to ind ict  h im and three others in  

the High Court  for  severa l  charges,  inc luding  

murder,  a t tempted murder,  in t imidat ion,  

k idnapping .   The t r ia l  would have 

commenced in  Apr i l  2012,  but  fo l lowing 20 

representat ions,  you decided to wi thdraw 

the charges and a  formal  inquest  was held . ”  

Now,  the  representat ions,  the NPS representat ions f i le ,  in  

fact ,  those representat ions,  they are in  the NPS f i le .  

ADV BATOHI :    That  i s  r ight .  
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CHAIRPERSON :    And where do we f ind them in our  bundles?  

ADV BATOHI :    They are not  in  the  bundles.  

MS RAMAGAGA :    They are not  in  the bundles.  

ADV BATOHI :    We wi l l  make ar rangements to  get  that  f i le .    

MS RAMAGAGA :    Okay.   So then that  increases the l is t  o f  

exhib i ts .   I t  wi l l  be noted?  

ADV BATOHI :    The team are.  

MS RAMAGAGA :    I  beg your pardon?  

ADV BATOHI :    I  say ,  the team are making a note and we wi l l  

def in i te ly  get  that .  10 

MS RAMAGAGA :    Yes,  ja ,  that  is  f ine .   Right ,  now,  I  wi l l  

proceed to the mat ter  of  Kar ima Brown,  r ight ?  Ms Kar ima 

Brown is  the compla inant .   You inv i ted Advocate Chauke to  

g ive you fu r ther  in fo rmat ion or  to  comment ,  and h is  reply i s  

in  SB6,  pages 255 to 256,  as I  have said,  but  in  par t icu lar ,  a t  

paragraph 58 to 59 .   Are you there? 

ADV BATOHI :    Yes,  I  am.    

CHAIRPERSON :    The paragraph 58 is  in  page 255.  

ADV BATOHI :    Mmm-mmm.  

CHAIRPERSON :    Is  that  SB6?   20 

MS RAMAGAGA :    SB6,  yes,  SB6,  page 255.   The paragraphs 

that  I  wi l l  read in to the record is  paragraph 58 and 59,  and 

that  was the  compla int  where Ms Kar ima Brown had 

compla ined to the NPA about  the conduct  of  Advocate 

Chauke,  and Advocate Chauke had reported her  to  the  



4 DECEMBER 2025  –  DAY 12  

Page 46  o f  152  

Broadcast ing Compla int  commission of  South Af r ica,  and 

where he was not  sat is f ied wi th  the decis ion,  then he 

appealed,  and h is appeal  was successfu l ,  accord ing to th is  

record.   I t  reads:  

“ I  subsequent ly  reported her  conduct  to  the  

Broadcast ing Compla int  commission o f  

South Af r ica .   A copy of  my compla int  i s  

annexures here,  too,  as Annex AC1. ”  

Where do I  f ind that  AC1,  the compla int  o f  Advocate Chauke 

against  Ms Kar ima Brown 's conduct?  10 

ADV BATOHI :    I t  would have been at tached to h is  le t ter .   We 

wi l l  check the f i les and get  that .   Is  i t  a t tached?  We wi l l  get  

that  document .  

MS RAMAGAGA :    You wi l l  get  that  document .   I t  is  AC1.    

“At the BCCSA hear ing,  the issue of  her  

being in t imidated by me arose,  and the  

Commission  found that  there was no 

in t imidat ion at  a l l .   The BCCSA wrong ly  

made a f ind ing that  there was no breach o f  

the code and d ismissed the compla int …”  20 

So the BCCSA found that  there was no in t imidat ion that  arose 

f rom Advocate Chauke,  and fur ther ,  then i t  made a f ind ing  

that ,  wel l ,  notwi thstanding there is  no breach,  there was no 

breach of  the code .   Now,  he appealed th is  decis ion ,  and he 

was successfu l  in  h is  appeal ,  accord ing to th is  document .   
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And the f ind ing of  the Appeals  Commit tee or  the Appeals  

Panel ,  whatever  the name is ,  was made on the 10th  day of  

May 2021.   The Appeal  Board ru led  in  h is  favour .    

“…and at tached is  a copy of  the ru l ing. ”  

That  ru l ing is  not  in  the record .   Can we a lso have a copy of  

that  ru l ing?  I t  is  descr ibed as AC2 in  page 256.  

ADV BATOHI :    Certa in ly .  

MS RAMAGAGA :    Right .   Thank you,  and you say i t  wi l l  be  

made avai lab le .  

ADV BATOHI :    I  do.  10 

MS RAMAGAGA :    Thank you.   And now let  us go to the,  

maybe le t  me f in ish of f  th is ,  because the next  one wi l l  be  

Br ian Hlongwa,  and then i t  wi l l  be  Duduzane and then the  

br ie f ing of  Advocate Nalane.   Let  us go d i rect ly  to  the 

Advocate Nalane 's opin ion .   As I  ment ioned,  I  have not  only  

conf ined th is ,  these quest ions ,  to  the mat ters of  Mdlu l i  and 

Booysen,  and I  have done so because I  am looking at  the  

opin ion or  the br ie f ,  in  fact .   I  th ink  the br ie f ,  much as we do 

not  have the br ie f ,  and that  opin ion of  Advoc ate Na lane is  

found in  L01 f rom pages 30 .   LO00030.   Are you there?  20 

ADV BATOHI :    00030,  yes.   That  i s  correct .  

MS RAMAGAGA :    Yes.   And now I  would l ike you to  turn to  

page 00034.   This,  th is  in t roduct ion,  or  rather  the opin ion of  

Advocate Nalane in  i tse l f ,  i t  is  a  fa i r  re f lect ion of  the br ie f  

that  was g iven to h im .   Is  that  cor rect?  
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ADV BATOHI :    I t ,  i t  looks l ike i t ,  cer ta in ly .  

MS RAMAGAGA :    I t  looks l ike i t .  

ADV BATOHI :    Yes,  I ,  he  has been requested to advise that ,  

and I  mean that  i s ,  i t  speaks for  i tse l f .  

MS RAMAGAGA :    Okay.   So you conf i rm that  i t  is  cor rect?  

ADV BATOHI :    Yes,  I  do.  

MS RAMAGAGA :    Right .   Now,  when one,  one looks at  the 

paragraph 3 on page 34,  i t  says :  

“ I  am requested to advise  whether  Advocate  

Chauke is  gui l ty  of  any misconduct ,  has 10 

fa i led to adhere to  the prosecut ion pol icy,  o r  

whether  he is  on account  of  h is  incapaci ty  to  

carry out  h is  dut ies of  o f f ice ef f ic ient ly ,  no t  

ef f ic ient ,  not  a f i t ,  a  proper person to ho ld  

the of f i ce of  Di rec tor  of  Publ ic  Prosecut ion. ”  

ADV BATOHI :    I  th ink i t  should read f i t  and proper,  might  be  

a mistake there .   F i t  and proper .    

MS RAMAGAGA :    Ja .   And in  paragraph  4 he says:  

“ I f  warranted,  I  am br ie fed to draf t  the  

necessary submission to the President ,  20 

advis ing on the prospect  of  success in  such 

enqui ry in to f i tness to hold of f ice . ”  

So is  i t  cor rect  to  understand th is  br ie f  to  be a br ie f  that  is  

request ing fo r  an  opin ion on the,  on  the conduct  of  Advocate  

Chauke,  and a lso  a br ie f  that ,  in  the event  that  the  opin ion 
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would be that  the  enqui ry would be just i f ied,  then he should  

a lso draf t  the necessary submissions to the President ,  

advis ing on the prospect  of  success in  such an enqui ry in to  

f i tness to hold of f ice.  

ADV BATOHI :    So you are cor rect .   What ,  what  would  happen 

in  these c i rcumstances is  that  when we br ie f  counsel ,  i t  is  not  

uncommon for  us to ,  to  make sure the br ie f  inc ludes a second 

step,  so that  there is  no need to go and draf t  another  br ie f  

and go through the whole procurement  process again,  that  

the of f ice would add that  second step in  case i t  is  necessary 10 

to avoid those log ist ica l  issues .   That  is  correct .  

MS RAMAGAGA :    Ja.   What  is  cor rect ,  o r  what  I  am actual ly  

h ighl ight ing is  the fact  that  th is ,  th is  br ie f  is  a br ie f  about  

opin ing on the conduct  of  Advocate  Chauke,  and the second 

leg being to draf t  the representat ions,  representat ion le t te r  

to  the President  should he opine accord ingly.  

ADV BATOHI :    I t  is  not  h is  decis ion  to draf t  the le t te r  should  

he opine that .   I t  would be our  decis ion ,  in  the event  that  I  

am of  the v iew that  the le t ter  needs to be draf ted ,  having 

considered the mat ter ,  then we would request  h im to  do that .  20 

MS RAMAGAGA :    Right .   So he would be in  the event  had 

you decided upon receipt  o f  h is  opin ion,  had you dec ided to  

refer  the mat ter  to  the President ,  then he would a lso have 

been br ie fed to draw the le t ter  of  representat ions.  

ADV BATOHI :    That  was a lways,  yes,  i t  is  a  possib i l i ty .   We 
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added,  as I  say,  we added in  br ie fs .   I t  does not  mean you 

have to  go back to that  counsel .   You could decide you want  

another  counsel ,  but  i t  is  inc luded in  that  to  avoid  

unnecessary procurement  i f  that  s tage is  reached.  

MS RAMAGAGA :    Yes,  I  do not  have br ie f ing a d i f ferent  

counsel  in  mind when I  ask th is  quest ion .   Now let  me take 

you to page 37 of  that  opin ion .   Now paragraph 14 says :  

“The decis ions concerned involve the  

fo l lowing mat ters:  

General  Booysen 's prosecut ion  10 

Mdlu l i ,  murder charges . ”  

How many charges were involved,  murder charges were 

involved here?  

ADV BATOHI :    My understanding i t  was one murder charge .   

In  fact  i t  was one murder charge and an at tempted murder  

and other  charges.  

MS RAMAGAGA :    I t  was one murder .  

ADV BATOHI :    I t  was one.  

MS RAMAGAGA :    And compla ined by the la te  Ms Kar ima 

Brown,  the State versus Br ian Hlongwa,  and the State versus 20 

D Zuma.   Now I  wi l l  not  dwel l  or  even deal  wi th  i t  a t  a l l .   That  

one of  General  Booysen,  that  one of  Mr Mdlu l i  o r  General  

Mdlu l i .   Wi th regards to the conduct  of  Advocate Chauke in  

respect  of  the compla int  by Ms Kar ima Brown,  i t  is  correct  

f rom the evidence that  has just  been led that  as at  the 10th  
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day of  May 2021,  the Appeals Board or  Appeals Commit tee  

of  the Broadcast ing Compla ints  had c leared Advocate 

Chauke of  misconduct  and you were in  possession of  that  

in format ion then .    

 The c lear ing,  the ru l ing was at tached to the reply tha t  

was sent  to  you on the 28th day of  Apr i l .   And i t  is  a lso cor rect  

that ,  notwi thstanding that  he had been c leared and h is  

compla int  o f  b reach of  the code had a lso been conf i rmed,  you 

nevertheless sent  th is  compla int  as par t  o f  the  br ie f  to  

Advocate Nalane in  or  a round July,  about  two months la ter .   10 

Is  that  the case?  

ADV BATOHI :    That  i s  cor rect .  

MS RAMAGAGA :    And the mat ter  of  State versus Br ian  

Hlongwa,  that  one too . . . [ in tervenes]  

ADV BATOHI :    Sor ry,  the mat ter?  

MS RAMAGAGA :    S tate versus Br ian Hlongwa,  on page 37 .   

We are in  page 37 .  

ADV BATOHI :    Mmm-mmm.  

MS RAMAGAGA :    Advocate Chauke had a l ready repl ied to  

your enqui ry on the 28th day of  May regard ing that  and you 20 

nevertheless st i l l  inc luded i t  in  the br ie f  for  opin ion f rom 

Advocate Nalane SC.    

ADV BATOHI :    Mmm-mmm.  

MS RAMAGAGA :    That  is  cor rect?  

ADV BATOHI :    That  i s  cor rect .  
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MS RAMAGAGA :    Yes,  thank you .   I t  wi l l  he lp just  to  conf i rm 

one record ,  nè?  And that  was two months af te r  receipt  o f  the  

reply f rom Advocate Chauke.  

ADV BATOHI :    That  i s  correct .   I  take i t  i f  you  are going to  

draw inferences f rom th is ,  you wi l l  ask me fur ther  quest ions .   

Whether  I ,  in  the t ime. . .  

MS RAMAGAGA :    Asking,  which quest ion are you 

answer ing?  

ADV BATOHI :    Oh no,  that  was jus t  a  comment .  

MS RAMAGAGA :    Oh okay,  thank you .   And paragraph 14.5 10 

is  the case of  Sta te versus D Zuma.   And i t  i s  correct  that  by  

th is  t ime,  th is  case had been f ina l i sed .   Is  i t  cor rect?  

ADV BATOHI :    I  am not  sure that  i t  was f ina l ised,  I  th ink the,  

wel l  not  the,  I  know that  the previous Nat ional  Di rector  had 

decided to prosecute,  had over turned Advocate Chauke 's  

decis ion.  

MS RAMAGAGA :    Ja,  le t  me just  g ive you the br ie f  

background.   And that  br ie f  background to that  mat ter  

appears on Advocate Chauke 's reply to  your  le t te r .   And that  

reply appears in  SB6257 to 259.   SB257.   In  fac t ,  to  be 20 

speci f ic ,  yes,  i t  is  257 to 259.   Now,  just  the background,  i t  

appears here .   The background of  the mat ter  i s  that  in ,  I  wi l l  

s ta r t  o f f  a t  paragraph 64 .   This  case was referred f rom 

Randburg  to the Di rector  of  Publ ic  Prosecut ions .   And the  

mat ter  was hand led by Advocate  Gcaleka and Advocate  
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Mapi r i ,  a  senior  s tate Advocate .  

CHAIRPERSON :    May I  c la r i fy ,  my s is te r ,  you  are  referr ing 

to the Hlongwa mat ter?  

MS RAMAGAGA :    I  am,  sor ry about  that .   I  am on SB6257,  

the Duduzane Zuma mat ter .   SB6257.    

CHAIRPERSON :    Yes,  thank you .  

MS RAMAGAGA :    And paragraph,  I  wi l l  s tar t  wi th  paragraph 

64,  which reads,  that  was the response of  Advocate Chauke.  

“The mat ter  came through to th is  of f ice f rom 

the Senior  Prosecutor  of  Randburg,  Mr  10 

Yusuf  Baba.   The work a l locator  at  the t ime,  

Advocate van Zyl  SC,  a l located th is  mat ter  

to  Advocate Mapi r i ,  a  senior  s tate Advocate ,  

and Advocate Kholeka Gcaleka,  a deputy at  

the t ime…”  

I  th ink she is  the current  Publ ic  Pro tector ;  

“… to  be checked of  same.   On 9th Ju ly 2014,  

the la t ter  f ina l i sed,  that  is ,  Advocate  

Gcaleka f ina l i sed a decis ion and decided 

that  an inquest  should be held .   She 20 

in formed me of  such a decis ion. ”  

And paragraph 65 conf i rms that  the mat ter  was then returned 

f rom the inquest  and i t  was then sent  for  considerat ion on 

whether  to  prosecute or  not .   And they both,  Advocate  

Gcaleka and Advocate Ngodwana,  considered the mat ter  and 
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then decided to  decl ine to prosecute .   Paragraph 66,  

Advocate Chauke looked at  the docket  and sat is f ied  h imsel f  

that  the mat ter ,  much as there was a pr ima fac ie  case,  but  

there was no winnable case,  and as a resul t  he says:  

“ I  was sat is f ied that  there were no 

reasonable prospects of  successfu l  

prosecut ion in  the mat ter  and accord ingly  

endorsed the decis ion not  to  prosecute. ”  

So he was endors ing the decis ion of  Advocate Gcaleka and 

Ngodwana.   Then,  in  paragraph 67,  Advocate  Shaun 10 

Abrahams and Z iyaad then reviewed Advocate Chauke 's  

decis ion and inst i tu ted the proceedings .   And the mat ter  then 

went  to  Court  and the case was then f ina l i sed wi th  an  

acqui t ta l .  

 Now th is  happened,  the review of  Advocate Chauke 's  

decis ion was done in  2017 .   And i t  would help to  get  

in format ion as to when,  in  actual  fact ,  in ,  ja ,  I  enclose 

herewi th,  in  paragraph 69,  Advocate Chauke is  enclosing an 

explanatory note  f rom the log ist i c  manager fo r ,  because 

cer ta in in fo rmat ion could not  be obta ined because of  the fact  20 

that  accord ing to pol icy,  I  th ink i t  is  the NPA pol icy,  cer ta in  

documents get  dest royed af te r  a par t icu lar  per iod .   So we 

would l i ke to  get  a copy of  that  explanatory note f rom the 

NPS,  AC14.  

 Now,  the reason why I  am . . . [ in tervenes]  
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CHAIRPERSON :    I  beg your pardon,  my s is ter .   Are these 

documents in  69,  for  instance,  in  re lat ion to paragraph 67 

per ta in ing to Mr Zuma mat ter?  Because i t  seems to me,  and 

Advocate Batohi  can c lar i f y ,  paragraph 67,  68 seem to re late 

to  par t ly ,  I  must  say par t ly ,  to  the  Zuma mat ter .   And that  

document  that  my s is ter  refers to ,  AC14,  i s  i t  in  re lat ion to  

the Zuma mat ter?    

 Because I  asked,  and I  suppose my s is ter  wi l l  gu ide  

us as to the re levance of  these aspects,  because the Zuma 

mat ters,  i f  I  remember f rom the opin ion of  Advocate Nalane,  10 

he advised that  there be no referra l  in  re lat ion to a l l  those 

mat ters,  the Zuma mat ter ,  the Hlongwa mat ter ,  and in  other  

words,  he conf ined h is opin ion to  the Cato Manor  and the  

Mdlu l i  mat te r .   And I  am not  sure to what  extent  th is  document  

may be of  re levance .   Maybe my s is ter  can maybe guide you 

in  that  regard .    

MS RAMAGAGA :    Right ,  thank you,  Chai r .   The purpose of  

the quest ion ing around these mat ters that  were refer red for  

opin ion f rom Advocate Nalane,  the  importance of  that  to  me 

is  the t ime per iod to say,  as at  Ju ly 2021,  when Advocate  20 

Nalane  was br ie fed,  he  was br ie fed wi th the knowledge that  

the Kar ima compla int  had been decided upon and Advocate  

Chauke had been exonerated .   The Br ian Hlongwa mat ter ,  

Advocate Chauke had responded to the query and by then 

you had fu l l  in format ion of  the response .    
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 And the Zuma mat ter ,  a t  the t ime when the Advocate  

Nalane  was br ie fed,  i t  was a l ready known to  the wi tness that  

the decis ion not  to  prosecute had been made by Advocate 

Gcaleka and another ,  that  the decis ion of  Advocate Chauke 

had been reviewed,  that  the mat ter  had gone on t r ia l  and 

f ina l i sed.   I t  i s  about  the t imel ines to  say,  as at  May,  th is  

in format ion was there and notwi ths tanding,  the mat ters were  

nevertheless referred to Advocate  Nalane for  an opin ion .   

That  is  the purpose of  the quest ion .   Thank you.  

ADV BATOHI :    So am I  to  assume we are sor t  o f  looking at  10 

the appropr ia teness of  my conduct  in  th is  p rocess in  terms of  

the steps that  I  took?  

MS RAMAGAGA :    I  am looking a t  the t imes as to what  to  

make of  that  in fo rmat ion ,  is  someth ing that  wi l l  be deal t  wi th .  

ADV BATOHI :    I  am just  t ry ing to  understand so that  I  can 

answer proper ly  whether  there is  any in ference tha t  I  acted 

improper ly ,  but  I  wi l l  cer ta in ly  t ry  to  expla in i t  in  the best  way 

that  I  can.   I  cer ta in ly  d id  not  have any in tent ion o f  act ing  

improper ly  in  th is  mat ter ,  but  I  wi l l  expla in as  best  tha t  I  can .   

So yes,  th is  in fo rmat ion was before me and i t  i s  inc luded in  20 

the br ie f  to  Advocate Nalane.  

 Let  me expla in that ,  again,  i t  must  be understood the  

context  wi th in which  I  took of f ice as the Nat ional  Di rector .   I  

was deal ing wi th a per iod in  the h isto ry of  our  count ry where  

we had a l legat ions of  s tate capture across government ,  
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inc luding in  the NPA.   The Zondo Commission was doing i ts  

work and there was a lo t  o f  in format ion that  suggested that  

people in  the NPA were compl ic i t  in  s tate capture.  

 As a responsib le Nat ional  Di rector ,  I  wanted to make 

sure that ,  because I  needed,  I  needed to understand whether  

there was any t ruth to  those a l legat ions or  not ,  and in  the 

event  that  there was,  i f  there was appropr ia te act ion that  a  

Nat ional  Di rector  should take .   So in  these par t i cu la r  cases,  

but  for  Kar ima Brown,  the other  two persons involved,  Br ian 

Hlongwa and Duduzane Zuma,  were very prominent  persons .   10 

Br ian Hlongwa,  I  th ink at  the t ime,  was the MEC for  Heal th in  

Gauteng,  and I  should add he is  now facing those charges.  

 So I  needed to ensure that  decis ions taken were  

proper ly  taken,  notwi thstanding the reports that  I  got  f rom 

Advocate Chauke .   I  wanted to go  the ext ra mi le  and have 

these th ings proper ly  checked out .   So that  is  the reason why 

Advocate Nalane,  and I  am cast ing my mind back to the t ime,  

I  do not  know i f  there was any other  in format ion before me at  

the t ime,  I  do  not  know.   A l l  I  have are the documents in  f ront  

of  me now,  and I  am t ry ing to th ink about  what  cou ld have 20 

prompted that  dec is ion .    

 So that  i s  the reason why they would have been 

inc luded,  is  to… to  make sure tha t  a l l  possib le bases were  

covered.   Wel l ,  I  am not  sure i t  would have been a l l  wi th  

Advocate Nalane 's opin ion,  but  cer ta in ly  to  add an ext ra layer  
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o f  checking,  and that  i s  what  I  d id .   Of  course,  when h is report  

came back,  I  d id  not  proceed any fu r ther  wi th the  three 

mat ters,  but  just  the two.  

MS RAMAGAGA :    Advocate Nalane 's opin ion .   Upon receipt  

o f  the opin ion of  Advocate Nalane,  d id you peruse the opin ion 

and sat is fy  yoursel f  as to  whether  i t  addressed a l l  the  

in format ion that  you needed?  

ADV BATOHI :    I  cer ta in ly  d id  peruse i t  a t  the t ime .   There  

were c lear  gaps in  h is  opin ion at  the t ime,  which I  th ink he 

h imsel f  ment ions.  10 

CHAIRPERSON :    May I  just  request  my s is ter  to  park that  

quest ion or  c la r i f icat ion .   I t  is  teat ime.   I  p ropose tha t  we take 

a tea break and return at  hal f  past  e leven .   We wi l l  ad journ.  

ENQUIRY ADJOURNS  

ENQUIRY RESUMES  

CHAIRPERSON :    Good day everyone,  good day Advocate  

Batohi ,  good day Advocate  Chauke .   Advocate  

Mohlamonyane,  you wi l l  proceed ,  but  my s is ter  i s  going to  

deal  wi th  a few quest ions in  conclus ion and you wi l l  then take 

i t  f rom where she ends ,  or  rather  where you ended yesterday .   20 

Remember,  Advocate Batohi ,  you are st i l l  under oath.  

ADV BATOHI :    I  do Judge.  

MS RAMAGAGA :    Thank you.   Advocate Batohi ,  I  th ink the 

last  quest ion that  I  asked when we adjourned re lated to the  

opin ion of  Advocate Nalane.  
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ADV BATOHI :    Yes,  that  is  correct .  

MS RAMAGAGA :    That  is ,  we were at  a  point  when I  was 

ta lk ing about  whether  you had read the opin ion or  not  and 

you said you had.   

ADV BATOHI :    That  i s  cor rect .  

MS RAMAGAGA :    And you said  you a lso observed the  

shortcomings in  the opin ion.   Right ,  and those shortcomings 

that  you observed in  the opin ion,  what  d id  you do wi th them?  

ADV BATOHI :    Wel l ,  a t  that  point ,  we had obta ined the report  

and I  th ink I  need to go back to my af f idavi t  that  dea ls wi th  10 

what  happened af ter  that ,  so  that  i t  wi l l  address the quest ion.   

And I  can a lso contextual ise i t  because I  am t ry ing to cast  my 

memory back a number of  years.   Where is  my af f idavi t ,  I  

th ink i t  i s  around where  we have been for  the past  couple of  

days.   We are deal ing wi th the process fo r  the refer ra l .   I t  is  

on paragraph 165 at  page 7 -0,  Chai rperson.   I t  is  in  my 

af f idavi t .  

MS RAMAGAGA :    Yes?  

ADV BATOHI :    So,  Chai rperson,  I  had looked in to those 

mat ters.   I  had got  Advocate Nalane 's report .   A t  that  point ,  20 

the Zondo Commission was doing i ts  work and I  had real ly  

hoped that  the Commission  would complete the p iece of  work  

re lat ing to the capture of  the cr iminal  just ice system,  

inc luding the  Nat ional  Prosecut ing Author i t y  a nd the  

Commission  wi l l  make f ind ings wi th regard to the propr ie tary  
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or  o therwise of  members wi th in,  people wi th in the NPA.   And 

so  when I  received the Nalane  report  a t  that  point ,  I  d id  not  

do anyth ing wi th i t .   I  wai ted fo r  the Zondo Commi ss ion and 

i t  completed i t s  work,  the Nalane report  was in  October of  21.   

The Zondo Commission completed i ts  work the fo l lowing year 

in  Apr i l .   Wel l ,  that  was the f ina l  report  that  was del ivered in  

Apr i l .  

 I  rea l i sed then,  very d isappoint ing ly,  that  in  the  

sense that ,  d isappoint ing ly in  the sense that  I  was hop ing that  

the Commission  would make f ind ings e i ther  c lear ing NPA 10 

members or  f ind ing that  there is  some impropr ie ty ,  in  which  

event  I  would be able to  decide what  to  do wi th i t .   But  the  

Commission  d id not  go in to any of  that  and apparent ly  due to 

the,  my understanding is  t imef rames,  et  cetera ,  t ime l imi ts  

and budgets,  e t  cetera   I  do not  have f i rs t -hand knowledge of  

th is ,  but  i t  i s  what  was avai lab le  publ ic ly ,  t hey d id not  make 

any f ind ings,  e i ther  fo r  o r  against .    

 I  was then in  a s i tuat ion that  I  had to th ink about  what  

do I  do.   I  had the Nalane report ,  the opin ion at  tha t  point .   

And so in  Ju ly then,  I  sent  that  opin ion to Advocate Chauke ,  20 

of  2022.   That  is  in  paragraph 168 o f  my af f idavi t .   And asked 

h im to provide me wi th reasons why I  should not  request  the  

President  to  establ ish an enqui ry  in to h is  f i tness to hold  

of f ice.   And my le t ter  is  at tached.   So to answer your  

quest ion,  at  that  point  that  is  what  I ,  that  was the process 
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that  was fo l lowed af ter  that .  

MS RAMAGAGA :    So when you sent  the copy of  the opin ion,  

you had a l ready p icked up that  there are shortcomings,  or  d id  

you p ick that  up la ter?  

ADV BATOHI :    I  mean they were,  he had ment ioned i t  in  h is  

report .   So I  would have been aware of  cer ta in shortcomings 

at  that  point .  

MS RAMAGAGA :    Right  then,  thank you.   That  concludes my 

quest ion ing.   Quest ion ing,  Advocate.  

ADV BATOHI :    I  take note.  10 

MS RAMAGAGA :    Just  understand that  when we ask 

quest ions,  you are asked quest ions in  order  to  get  at  t imes 

even a hol is t i c  p ic tu re of  what  has been happening.   So that  

at  the end,  when we are s i t t ing in  our  of f i ce or  e lsewhere,  we 

should be able to  carry out  our  mandate to f ina l i ty .  

ADV BATOHI :    I  th ink at  th is  rate,  I  wi l l  re t i re  in  th is  

commission in  the  end of  January.  

MS RAMAGAGA :    Wel l ,  that  is  a l l .   Thank you.  

ADV BATOHI :    Thank you very much.  

CHAIRPERSON :    Before  you begin,  Advocate  20 

Mohlamonyane,  just  bear wi th us.   We have taken a b i t  o f  

t ime to  c lar i f y  a few aspects  s ince th is  morning.   How did  th is  

mat ter  of  the Cato Manor  land at  the  Zondo Commission?   I s  

my reading correct  that  Advocate Booysen,  o r  rather  Major  

General  Booysen,  was the one who compla ined to the Zondo 



4 DECEMBER 2025  –  DAY 12  

Page 62  o f  152  

Commission based on a l legat ions of  s tate capture of  a  cer ta in  

member of  the Execut ive,  a cer ta in Min ister?  

ADV BATOHI :    Chai rperson,  I  cannot  say how i t  landed on 

the Zondo Commission table f rom f i rs t -hand knowledge.   I  

can,  what  I  am aware about  th is  case ,  is  that  the,  i t  emanated 

in  KZN.   There was a case against  a person cal led Thoshan 

Panday,  who is  a businessman in  KZN.   And that  case,  t here  

were a l legat ions in  that  case.   The case is  current ly  in  cour t .   

He has been charged subsequent ly .   That  case in  KZN was 

against  Thoshan Panday and the Provincia l  Commissioner of  10 

Pol ice at  the t ime,  I  cannot  recal l  the name,  was a lso,  i f  I  am 

correct ,  one of  the accused,  I  am not  sure,  but  there was a lso 

a pol ice of f icer ,  and General  Booysen was invest igat ing that  

Panday mat ter .    

 He was the invest igator ,  and the mat ter  was,  there  

were a l legat ions,  and I  am sure he wi l l  be able to  tes t i fy  a lo t  

more to th is ,  I  am,  you know,  there were a l legat ions that  

Panday was connected,  h ighly connected,  and that  the  

invest igat ion by Booysen was not  seen in  a favourable l ight  

and had to be stopped.   The charges against  Panday were  20 

subsequent ly  wi thdrawn in  KZN by Advocate Noko.   And I  

should say that  I  even wrote to  Advocate Noko and asked her  

for  var ious reasons,  for  var ious decis ions,  and I  was at  the  

point  o f  re fer r ing  that  mat te r  to  the President  when she 

resigned.    
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 But  the Panday mat ter  was k ind of  cent ra l  to  th is ,  

and the a l legat ions of  connect ions to h igh -p laced pol i t ic ians,  

and Booysen 's involvement  in  that  invest igat ion.   That  I  know, 

and I  am sure there wi l l  be evidence presented to that  ef fect ,  

but  how i t  exact ly  got  to  the Commission ,  and who took the  

compla int  there,  I  cannot  say.  

CHAIRPERSON :    How Advocate Chauke was cal led to make 

statements before  the Zondo Commission?  

ADV BATOHI :    I  am not  aware of  that ,  Chai rperson.  

CHAIRPERSON :    You are not  aware of  that?  I  th ink i t  would 10 

maybe when Advocate Noko test i f ies,  because when I  read 

h is statement ,  i t  appears that  he was asked to appear  before 

the Zondo Commission,  and he subsequent ly  made a  

statement ,  but  that  is  a mat ter  for  another  day.    

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .   

Advocate Batohi ,  you wi l l ing remember that  yesterday we 

ended up at  paragraph 179,  where reference is  made to 

Hul ley SC and Wentzel ’s  opin ion.  

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    Now,  when you were being 20 

asked quest ions for  c lar i f i cat ion,  i t  emerged that  there was 

an annexure at tached to Advocate  Hul ley SC and Wentzel ’s  

opin ion.  

ADV BATOHI :    There were a couple of  annexures.   I  cannot  

remember exact ly  how many.  
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ADV MOHLAMONYANE SC :    I  am speci f ica l l y  refer r ing you 

to the annexure,  which was an af f idavi t  o f  Colonel  Kobus De 

Meyer Roelofse .  

ADV BATOHI :    That  is  correct .   I  d id  ment ion tha t  in  my 

test imony.  

ADV MOHLAMONYANE SC :    Now,  may I  d i rect  your  at tent ion  

to,  before we rever t  to  the annexure i tse l f ,  to  LO4 bundle,  in  

which Advocate Hul ley 's  and Wentzel 's  opin ion appears.  

ADV BATOHI :    The page number?  

ADV MOHLAMONYANE SC :    The page number is  LO001049.   10 

In other  words,  001049.  

ADV BATOHI :    Yes,  I  see that .  

CHAIRPERSON :    Before you get  to  the annexures,  counsel ,  

yes,  indeed,  we were at  paragraph 179.   My recol lect ion  is  

that  my Sister  Ramagaga was  asking you a quest ion about  

the th i rd sentence of  179  that  reads:  

“They d id so,  and concluded that  there was 

a suf f ic ient  bas is to  inc lude Advocate  

Chauke 's conduct  in  the Mdlu l i  mat ter ,  in  the  

recommendat ion to the President . ”  20 

I  pause there.   But  the point  that  she was making,  and I  would 

l ike you to c lar i f y  i t  for  me,  re lates to the sentence i t se l f .   

‘They d id so and concluded ’ .   When you test i f ied,  you 

inser ted,  ‘ I  concluded that  there was a suf f ic ient  basis ’ .   The 

inser t ion f rom your evidence does not  appear in  the sentence 
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i tse l f ,  and th is  may be the quest ion of  semant ics.    

 I  run ahead of  mysel f  and say i t  may be a quest ion  

of  semant ics,  because when you say they d id and they 

concluded,  should  not  the sentence read as fo l lows?  Anyone 

who reads i t  l ike that  wi l l  p robably say ‘ they d id so and they 

concluded ’ ,  because you refer red  to ‘ they ’ ,  and you said 

yesterday they d id so and you concluded,  ‘and I  concluded ’ .  

Would you c lar i f y  that  for  me?  

ADV BATOHI :    Yes,  thank you,  Chai rperson.   I  thought  I  

c la r i f ied i t  yesterday.   I  wi l l  repeat  what  I  sa id and what  I  10 

recal l  I  sa id.   When the  quest ion,  when the evidence leader  

took me to th is  paragraph,  he sa id to  me not  to  read i t  

verbat im,  but  to  ta lk  to  the paragraph.   That  is  the way I  

understood i t ,  and that  i s  what  I  was doing.   So when I  sa id  

they d id so and I  concluded,  I  was n ot  inser t ing anyth ing  

anywhere.   I  was speaking about  what  happened a f ter  th is  

report ,  th is  opin ion was obta ined.   So to  be c lear ,  I  was not  

reading.   I  was ta lk ing,  and that  is  why I  ment ioned i t  l ike  

that .   And then I  was quest ioned about  i t  by Madam 

Ramagaga about  the inc lus ion of  the ‘ I ’ ,  and I  sa id that ,  and 20 

that  is  in  fact  the posi t ion,  Chai rperson.   

[No audio –  0 :18:55 to 0:19:20]  

ADV BATOHI :    Yes,  that  is  correct .   

[No audio –  0 :19:22 to 0:19:32]  

ADV BATOHI :    Chai rperson,  yes,  I  was asked th is  quest ion 
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as wel l  yesterday,  and I  sa id i t  should read they d id so and 

concluded.   That  would mean the conclusion is  ta lk ing about  

the authors of  the document ,  the way i t  is  f ramed here.   I t  

would mean they d id so and they concluded that .  

CHAIRPERSON :    [ Ind ist inct ]  

ADV BATOHI :    Wel l ,  that  is ,  yes,  that  i s  f rom the context .  

CHAIRPERSON :    So i t  is  the authors of  the opin ion who 

made a conclusion.  

ADV BATOHI :    That  is  what  appears  f rom there,  Chai rperson.  

CHAIRPERSON :    No,  no,  no,  counsel ,  in  fa i rness to  us and 10 

yoursel f ,  th is  i s  your  af f idavi t .  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    And i t  cannot  be l ike we are forc ing you to 

say something that  you have not  sa id.   You said th is  under  

oath,  and I  am asking you to c la r i fy  what  appears f rom your 

own af f idavi t .   I f  there  is  an inser t ion  of  ‘ I ’ ,  i f  there is  no 

inser t ion,  i t  is  understandable.   But  my reading of  tha t  

sentence is  that  the people who wrote an opin ion concluded,  

and you are saying that  i s  exact ly  how i t  should read.  

ADV BATOHI :    Chai rperson,  I  must  read that  opin ion again 20 

carefu l l y  to  make sure that  that  is  what ,  in  fact ,  they 

concluded.   Because I  am real ly  t ry ing to,  these af f idavi ts  

were put  together  very quick ly.   I  t r ied to expla in.   We stayed 

up t i l l  midnight  on the Fr iday and uploaded i t  a t  10 to 12 at  

midnight ,  the day i t  was due.   So we went  through i t  rea l l y  
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qu ick ly .   We wanted to adhere to the very st r i c t  t imel ines.   

And so I  would want  to  read that  opin ion again before I  say 

that  that  is ,  in  fac t ,  what  they concluded.   Because I ,  that  is ,  

you know,  I  have to read i t  before I  say conclusive ly  that  is  

what  they concluded.  

CHAIRPERSON :    Advocate Batohi ,  le t  us not  go  around 

c i rc les,  p lease,  th is  is  your  af f idavi t  under oath.  

ADV BATOHI :    Mmm-mmm, that  i s  correct .  

CHAIRPERSON :    And you know as a lawyer what  that  means.  

ADV BATOHI :    I  do.  10 

CHAIRPERSON :    We are addressing the contents  of  your  

own af f idavi t .   I t  may wel l  be that  i t  was prepared in  haste…  

ADV BATOHI :    Mmm-mmm.  

CHAIRPERSON :    …but  when you append your s ignature,  

under oath,  not  me,  i t  means you be l ieve the contents  of  what  

you are saying in  there.  

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    Now,  I  am say ing to you … I  beg your  

pardon,  I  wi l l  t ry  to  capture what  I  sa id ear l ie r ,  that  th is  is  

your  af f idavi t  under oath and we need c la r i t y  on the  contents  20 

of  th is  sworn statement  about  paragraph 177,  l ine 3.   What  I  

want  to  ascer ta in  f rom you is  whether  we should read th is  

sentence as i t  appears.   That ,  open quote,  “ they d id  so and 

concluded ” .   I f  my reading is  correct ,  i t  means they who 

prepared that  opin ion then made a conclusion.   Not  that  i t  is  
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you who concluded.  

ADV BATOHI :    Chai rperson,  that  is  the way i t  reads.   And 

that  is ,  in  fact ,  the way i t  reads.  

CHAIRPERSON :    That  i s  what  i t  is .  

ADV BATOHI :    I  wi l l  have to read the report  again to  make 

sure that  i s  what  i t  is .  

CHAIRPERSON :    No,  no,  no,  counsel .   That  is  what  i t  is ,  that  

they d id so,  the  authors of  the opin ion d id so,  and they 

concluded that  there was a suf f ic ient  basis ,  b lah,  b lah,  b lah,  

b lah.   This is  what  they concluded,  not  that  you concluded.  10 

ADV BATOHI :    Chai rperson,  as I  sa id,  when I  prepared th is  

af f idavi t ,  I  wi l l  be  honest  wi th  th is  Court ,  I  d id  not  read any 

of  the annexures.   These annexures have been read by me 

years ago.   We prepared th is  under  ext reme haste.   I  d id  not  

read any of  the  annexures.   I  have been reading them 

subsequent ly  to  t ry  to  prepare.   And that  was the posi t ion 

when I ,  you know,  I  s igned th is  af f idavi t .   And I  agree i t  reads 

as they d id so and they concluded that  there was suf f ic ient  

basis.   But  I  wi l l  have to look at  i t  to  make sure that  my,  what  

I  s igned to was,  in  fact ,  you know,  accurate ly captured.  20 

CHAIRPERSON :    Counsel ,  i t  is  helpfu l  to  be very,  very 

concise and not  end up saying th ings that  you do not  want  to  

say.   When you say you d id not  read th is  document ,  i t  may 

mean a lo t  o f  th ings.   So p lease jus t  answer the quest ion and 

not  e laborate on what  I  am not  asking fo r  because i t  is  a  
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s imple th ing.   Should we read th is  sentence as i t  is  or  do you 

want  to  correct  i t  under oath?  Because you are st i l l  under  

oath.   Yesterday,  a quest ion arose as to whether ,  and I  am 

asking th is  for  the  last  t ime,  whether  i t  is  you who concluded.   

I t  is  as s imple as that .   Or whether  i t  is  the author  of  the  

opin ion or  the authors of  the opin ion who made a conclusion.  

ADV BATOHI :    Chai rperson,  f i rs t l y ,  I  want  to  c lar i f y ,  I  read 

my af f idavi t .   And I  s igned i t .  

CHAIRPERSON :    I  know [ ind ist inct  –  0:25:37]…  

ADV BATOHI :    Yes.  10 

CHAIRPERSON :    The quest ion is ,  is  i t  you who concluded or  

the authors who concluded based on th is  sentence?  

ADV BATOHI :    Chai rperson,  the reason why I  am 

emphasis ing I  read my af f idavi t  is  because the Chai rperson  

said that  I  d id  not  read documents.   So I  wanted to make sure ,  

c lear  that  I  read the af f idavi t  but  not  the annexures.  

CHAIRPERSON :    I t  is  you who ear l ier  on said that  you d id  

not  read annexures.  

ADV BATOHI :    That  i s  correct .   So I  wanted to c lar i fy  i t  is  

only the annexures,  not  the af f idavi t .   Chai rperson,  on  your  20 

quest ion,  yes,  I  do say in  my af f idavi t  they d id so.   And as i t  

reads,  they concluded that  there was suf f ic ient  basis.   But  I  

wi l l  have to read the annexure aga in to  make sure  that  that  

is  cor rect ,  that  what  I  put  there is  in  fact  accurate.   I  cannot  

correct  i t  now.   I  might  ask to correct  i t  a t  a  la ter  s tage i f  i t  is  
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indeed incor rect .   But  at  th is  point ,  I  do not  have any reason 

to th ink i t  would be incorrect .  

CHAIRPERSON :    I  do not  know how you cor rec t  some 

statement  you made under oath because you bound yoursel f  

to  the cor rectness of  that  because you s igned i t  under oath.   

But  that  i s  a mat ter  fo r  a rgument .  

ADV BATOHI :    Chai rperson,  I  d id  expla in the c i rcumstances.  

CHAIRPERSON :    You may proceed,  Advocate  

Mohlamonyane.  

ADV BATOHI :    Chai rperson,  I  d id  expla in the c i rcumstances 10 

under which we s igned th is  af f idavi t .   There were real ly  t ight  

t ime const ra ints.  

CHAIRPERSON :    May we proceed,  counsel?  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .   

Advocate Batohi ,  I  was referr ing  you ear l ier  to  Advocate  

Hul ley SC and Wentzel 's  opin ion.   And I  sa id i t  i s  conta ined,  

i t  s tar ts  f rom paragraph,  rather  f rom page 001047.   And I  

speci f ica l l y  refer  you to paragraph 5 on page LO001049 ,  

where they deal ,  where the authors of  the opin ion deal  wi th  

the summary of  the crucia l  conclusions against  Advocate 20 

Chauke.   Do you see that?  

ADV BATOHI :    I  do.  

ADV MOHLAMONYANE SC :    I  am doing th is  for  the  s imple  

reason that  you were asked as to whether  you considered any 

evidence before you could refer  the  mat ter  to  the President .   
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Now,  before you answer that ,  p lease read paragraph 5 in to 

the record.  

ADV BATOHI :    I  wi l l .    

“Before delv ing  in to our  process o f  

reasoning and the evidence to support  that  

reasoning,  there are pre l iminary facts and 

observat ions we should set  out  to  bet te r  

understand what  is  to  fo l low.   These are a l l  

der ived f rom the af f idavi t  o f  Colonel  Kobus 

De Meyer Roelofse ,  who had invest igated 10 

the charges against  L ieutenant  Genera l  

Mdlu l i .   We at tach a copy marked A. ”  

ADV MOHLAMONYANE SC :    Now,  when you referred  

. . . [ in tervenes]  

CHAIRPERSON :    I  beg your pardon,  counsel .   Where are you 

reading?  Are you at  Advocate Hul ley 's  opin ion or  at  0104721  

LO0149? 

ADV MOHLAMONYANE SC :    Madam Chair ,  we are on 

001049,  speci f i ca l ly  at  paragraph 5 .  

CHAIRPERSON :    LO? 20 

ADV MOHLAMONYANE SC :    LO4.  

CHAIRPERSON :    LO4? 

ADV MOHLAMONYANE SC :    Yes,  page LO001049.   That  is  

where she,  Advocate Batohi ,  had just  read.  

CHAIRPERSON :    Yes,  thank you.  
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ADV MOHLAMONYANE SC :    May I  proceed?  

CHAIRPERSON :    You may proceed.  

ADV MOHLAMONYANE SC :    Now,  when you sent  the  referra l  

to  the President 's  of f ice,  had you taken note or  had you read, 

so to put  i t ,  th is  a f f idavi t?  

ADV BATOHI :    Yes,  and the other  annexes as wel l ,  but  yes.  

ADV MOHLAMONYANE SC :    And the other  annexes as wel l?  

ADV BATOHI :    Yes.  

ADV MOHLAMONYANE SC :    Was th is  af f idavi t  conta in ing 

the evidence that  you said you took account  of?  10 

ADV BATOHI :    Yes,  a summary of  the evidence.  

ADV MOHLAMONYANE SC :    Now,  Madam Chair ,  that  

af f idavi t  i s  par t  o f  the record.   I t  is  conta ined in  bund le RM3.   

On page,  i t  s ta r ts  on page RM00748.   I t  is  a  very  lengthy 

af f idavi t ,  which ends on page RM00814,  and deposed to by  

what  was the Kobus De Meyer Roelofse,  Colonel  Ro elofse,  

on the 5th day of  Apr i l ,  2012.   I t  wi l l  be marked as an exhib i t ,  

Madam Chair .   I t  is  a l ready on the record.   I t  wi l l ,  in  due 

course,  be marked as an exhib i t .  

CHAIRPERSON :    Yes,  thank you.  20 

ADV MOHLAMONYANE SC :    Now,  in  the course of  quest ions 

that  arose f rom the panel  members,  the issue of  provis ional  

wi thdrawal  as aga inst  a wi thdrawal  was deal t  wi th .   Now,  you 

may want  to  perhaps c lar i f y  what  i t  rea l l y  means.   And in  th is  

regard,  in  o rder  to  c lar i f y  what  i t  rea l l y  means,  what  
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provis ional  wi thdrawal  of  a  charge or  charges as against  a 

wi thdrawal ,  you can go to Brand JA 's decis ion.  

CHAIRPERSON :    I  beg your pardon.   I  am t ry ing to l ink that  

quest ion to the statement  of  Colonel  Roelofse.   I s  i t  l inked or  

is  i t  a  separate . . . [ in tervenes]  

ADV MOHLAMONYANE SC :    Separate.   We are done wi th 

the issue of  Colonel  Roelofse,  Madam Chair .  

CHAIRPERSON :    Yes,  you may proceed.  

ADV MOHLAMONYANE SC :    Go to CL on page 368 where  

you wi l l  f ind the judgment  of  Brand JA,  CL2.   Are you there  10 

on page 368 and references here made to paragraph 34?  

ADV BATOHI :    I  am.  

ADV MOHLAMONYANE SC :    Cont inue to read paragraph 34 

in to the record in  order  to  expla in provis ional  and provis ional  

wi thdrawal  as aga inst  wi thdrawal .   

CHAIRPERSON :    Paragraph 34?  

ADV MOHLAMONYANE SC :    Paragraph 34.  

CHAIRPERSON :    Of  the SCA judgment .  

ADV MOHLAMONYANE SC :    Of  the SCA judgment .   That  is  

Brand JA 's judgment  and i t  is  on page CL00368 and the 20 

bundle is  CL2.  

ADV BATOHI :    Yes,  thank you.  

ADV MOHLAMONYANE SC :    You may proceed.  

ADV BATOHI :    Thank you.   Chai rperson,  I  d id  expla in the,  

wel l ,  that  there was no real  d i f ference between there was ,  the  
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e f fect  o f  a  provis ional  wi thdrawal  and a wi thdrawal  was the 

same.   I  am going to read what  Brand JA says about  that  in to  

the record.   At  34  he states :  

“The withdrawal  of  charges by Mrwebi  and 

Chauke,  so the NDPP's argument  went ,  was 

covered by sect ion 6 (a)  and not  by 6 (b) .   In  

consequence,  so  the argument  proceeded,  

these decis ions were only provis ional  and 

therefore not  subject  to  rev iew.   A l though I  

am in agreement  wi th the premise of  the  10 

argument  that  bo th decis ions to wi thdraw 

were taken in  te rms of  sect ion 6 (a) ,  my 

d i f f icu l t y  wi th  i ts  fu r ther  p rogression i s  

twofo ld.  

The f i rs t ,  I  see no reason why at  common 

law a decis ion would in  pr inc ip le be  immune 

f rom judic ia l  rev iew just  because i t  can be 

label led provis ional ,  however  i l legal ,  

i r ra t ional ,  or  pre judic ia l  i t  may be.   My 

second d i f f i cu l t y  is  more fundamenta l .   I  do  20 

not…”  

And th is  i s  the important  par t ;  

“… I  do not  bel ieve a decis ion to wi thdraw a  

cr iminal  charge in  terms of  sect ion 6(a)  can 

be descr ibed as provis ional  just  because i t  
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can be re instated.   I t  would be the same as 

saying that  because a charge can be 

wi thdrawn,  the  inst i tu t ion of  cr imina l  

proceedings is  on ly provis ional .   As I  see i t ,  

the wi thdrawal  o f  a  charge in  terms o f  

sect ion 6(a)  i s  f ina l .   The prosecut ion can 

only be recommended by a d i f ferent ,  or ig inal  

decis ion to re inst i tu te the proceedings.   

Unless and unt i l  i t  is  rev ived in  th is  way,  the  

charge remains w i thdrawn. ”    10 

Thank you.  

[No audio –  0 :36:37 to 0:36:44]  

ADV BATOHI :    That  i s  my understanding as wel l .  

[No audio -  0 :36:47 to 0:36:53]  

ADV BATOHI :    I  should say that  i s  the posi t ion.  

CHAIRPERSON :    On th is  reading,  i f  I  may c lar i f y ,  tha t  which  

the SCA says in  th is  paragraph,  does i t  mean that  a 

wi thdrawal ,  which is  f ina l ,  does i t  br ing to an end the  

prosecutor ia l  decis ion?  Or rather ,  the prosecut ion,  i f  I  may 

put  i t  that  way.   In  other  words,  I  am not  sure whether  I  am 20 

put t ing i t  c lear ly  for  you to understand.   Br ing ing a mat ter  to  

an end in  the fo rm of  saying,  nol le  prosequi  o r  not  p rosecut ing  

a decis ion to prosecute or  not  to  prosecute.   So I  am using 

those concepts.    

 Whether  what  Brandt  JA says in  re lat ion to the  
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wi thdrawal  being f ina l ,  is  i t  ak in to  saying a decis ion not  to  

prosecute or  br ing ing prosecut ion to an end?   Because i t  can 

e i ther  be prosecut ion or  not  prosecut ing.   So i f  you wi thdraw,  

does i t  mean that  i t  is  the end of  that  mat ter?  In  the sense 

that  i t  is  not  going to be prosecuted.   I t  has been brought  to  

f ina l i ty .  

ADV BATOHI :    Chai rperson,  i t  does not  mean that .   And that  

is  not ,  in  my understanding,  what  Brandt  JA  is  saying.   I t  i s  

f ina l  in  the sense that  i t  remains w i thdrawn unt i l  you decide  

to inst i tu te  the case,  re inst i tu te,  re -enro l .   That  i s  correct ,  10 

Chai rperson.  

CHAIRPERSON :    Thank you fo r  c la r i fy ing that .   You may 

proceed.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   We 

wi l l  then leave that  aspect  and go to the issue of  delegat ions 

of  author i ty .   Remember,  you were being asked as to who has 

to issue out  delegat ions when prosecutors st raddle ,  go to  

another  ju r isd ict ion.   Now,  there are  delegat ions issued here,  

and they are not  par t  o f  the record ,  not  so.  

ADV BATOHI :    That  i s  correct .   I  am not  sure i f  they are not  20 

par t  o f  the record ,  but  I  know there  are delegat ions that  you 

have.  

ADV MOHLAMONYANE SC :    Oh,  my apologies.   They are  

par t  o f  the record .   They are par t  o f  the record.   And le t  us  

go to B1,  page 00144 to page 00145.   Madam Chai r ,  the le t ter  
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B .  

CHAIRPERSON :    I t  wi l l  be helpfu l  i f  you te l l  us the volumes.   

What  vo lume is  that?  

ADV MOHLAMONYANE SC :    I t  is  vo lume B1.  

CHAIRPERSON :    B?  

ADV MOHLAMONYANE SC :    Yes.  

CHAIRPERSON :    Volume B1,  page?  

ADV MOHLAMONYANE SC :    On page 144,  B00144 is  the  

delegat ion of  Sel lo  Gladstone Maema by Advocate Nomgcobo 

J iba.   And on the next  page,  B00145,  appears the de legat ion  10 

of  Khulekani  Raymond Mathenjwa  by Advocate Nomgcobo 

J iba.   They wi l l  la ter  be handed,  rather  be marked as exhib i t s ,  

Madam Chair ,  but  they are on record.   Are you having them 

in f ront  of  you?  

ADV BATOHI :    Yes.  

ADV MOHLAMONYANE SC :    Can you conf i rm?  

ADV BATOHI :    Yes,  I  can conf i rm that .  

ADV MOHLAMONYANE SC :    P lease conf i rm that  on page 

144 and 145.  

ADV BATOHI :    I  do.  20 

ADV MOHLAMONYANE SC :    Now go to page st i l l  on B1,  

00470.   Are you there?  

ADV BATOHI :    Yes.  

ADV MOHLAMONYANE SC :    I t  is  a  delegat ion . . . [ in te rvenes]  

ADV BATOHI :    Sor ry,  004?  
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ADV MOHLAMONYANE SC :    470.  

ADV BATOHI :    I t  is  469 as wel l .  

ADV MOHLAMONYANE SC :    S tar t  wi th  469.   

CHAIRPERSON :    [ Ind ist inct  –  0 :42 :25]  

ADV MOHLAMONYANE SC :    We are star t ing wi th 469.   

00469,  B1.   

ADV BALOYI -MERE SC :    [ Ind ist inct  –  0 :42:47]  

ADV MOHLAMONYANE SC :    My apologies,  i t  is  B2,  actual ly .   

B2,  Madam Chai r ,  and Madam Baloyi -Mere.  

CHAIRPERSON :    What  is  that  page?  10 

ADV MOHLAMONYANE SC :    469.  

CHAIRPERSON :    469.  

ADV MOHLAMONYANE SC :    In  B2.    

CHAIRPERSON :    I  note that  you refer  to  these le t ters as  

le t ters of  de legat ion.   The Act  speaks of  author isat ion.   

Should not  we st ick to  the le t te r ,  to  the word used there,  o r  

in  the le t ter  i t se l f?   I t  is  author is ing.  

ADV MOHLAMONYANE SC :    Yes,  author is ing.  

CHAIRPERSON :    Because i t  may wel l  be an issue whether  

the DPP has the powers to delegate .   I t  is  another  mat ter ,  but  20 

le t  us use the wording used in  the le t ter .   Even in  the heading,  

they use author isat ion.  

ADV MOHLAMONYANE SC :    Yes,  Madam Chair .  

CHAIRPERSON :    I  see you refer  to  them as delegat ion  

le t ters.  
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ADV MOHLAMONYANE SC :    Loosely l i ke that ,  but  you are  

correct ,  Madam Chai r .   They should be refer red to as they 

appear in  the Act  and in  document  i tse l f .   Let  us go back to  

00144.   The author isat ion by Nomgcobo J iba to say less than 

Sel lo  Gladstone Maema to exerc ise the powers in  sect ion 21 

in  KZN.   Can you conf i rm that?  

ADV BATOHI :    I  do.  

ADV MOHLAMONYANE SC :    Go to the next  one on page 

145,  B1.   Page 00145.   That  is  the author isat ion by Advocate  

Nomgcobo J iba to  Khulekani  Raymond Mathenjwa .  10 

ADV BATOHI :    That  is  correct ,  and they are both dated 8 th  

of  March 2012.  

ADV MOHLAMONYANE SC :    Let  us  go to the next  one in  B2.   

Bundle B2.   Page B00469 ,  being the  author i t y  to  inst i tu te and 

conduct  c r iminal  proceedings by Cyr i l  S imp hiwe Mlo tshwa to 

Mahlubi  Nt lakaza .   Can you conf i rm that?  

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    What  was the date?  

ADV BATOHI :    5 th of  June 2012.  

ADV MOHLAMONYANE SC :    I t  is  not  the 1st?  20 

ADV BATOHI :    I t  is  wi th  ef fect  f rom 1 June 2012,  but  i t  is  

dated 5 June 2012.  

ADV MOHLAMONYANE SC :    Okay.   Proceed to the next  one 

on page 470,  B00470.   In  B2,  00470.   Whose author i t y  is  that?  

ADV BATOHI :    Pat ience Moleko,  g ranted author i t y  by Cyr i l  
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S imphiwe Mlotshwa,  the act ing DPP of  KZN.   A lso  dated 5 

June,  the author isat ions f rom the 1s t  of  June.  

ADV MOHLAMONYANE SC :    The next  one on page  

. . . [ in tervenes]  

CHAIRPERSON :    Who is  Nt lakaza? 

ADV MOHLAMONYANE SC :    The quest ion f rom Madam Chai r  

is  who is  Nt lakaza,  Mahlubi  Nt lakaza? 

ADV BATOHI :    I  cannot  recal l .   I  am not  sure i f  he was one 

of  those. . .   He was par t  o f  the team under Advocate Maema.   

But  we can check the document .  10 

CHAIRPERSON :    The prosecut ion team under the leadership  

of  Advocate Maema?  

ADV BATOHI :    Yes,  I  th ink ,  I  th ink  h is  name was a lso there  

in  that  l i s t .  

CHAIRPERSON :    Is  he a prosecutor ,  d i rector ,  or  DPP?  What  

is  he,  Mahlubi?  

ADV BATOHI :    Def in i te ly  not  a DPP.   I  do not  know what  h is  

rank would be.   I t  would be below that .   E i ther  p rosecutor ,  

senior ,  o r  a deputy.   I  am not  sure.  

CHAIRPERSON :    Do you know f rom which  province is  he 20 

f rom? 

ADV BATOHI :    No,  Chai rperson.  

ADV MOHLAMONYANE SC :    Madam Chair ,  maybe for  

convenience and for  cross - reference,  the names of  the Cato 

Manor  team of  p rosecutors appears in  bundle S,  in  annexure  



4 DECEMBER 2025  –  DAY 12  

Page 81  o f  152  

SB3,  which is  the in ternal  memorandum of  Advocate de Kock  

and others.   Thei r  names appear there.   The team's  names 

appear there.  

CHAIRPERSON :    [ Ind ist inct  –  0 :48 :50]  

ADV MOHLAMONYANE SC :    I t  is  not  c lear  here.   I t  is  only 

stated as Advocate Mahlubi .   

CHAIRPERSON :    He is  descr ibed as?  

ADV MOHLAMONYANE SC :    Advocate Mahlubi  Nt lakaza.   I t  

ends there.   But  we know,  Madam Chai r ,  that  Advocate Sel lo  

Maema,  evidence has been led  here,  that  he was f rom 10 

Northwest  Province.  

CHAIRPERSON :    The only one we know that  he was f rom 

outs ide KZN,  by v i r tue of  the fact  that  cer ta in c r imes were  

commit ted in  the  Northwest .   That  is  why,  counse l ,  I  am 

asking you about  Advocate Nt lakaza.   Was he f rom KZN or  

was he f rom elsewhere?   You wi l l  le t  us know at  a la ter  s tage.  

ADV BATOHI :    Chai rperson,  i f  I  may,  none o f  these 

col leagues could have been f rom KZN because they were a l l  

be ing granted author i ty  to  prosecute in  KZN.   That  means 

they are not  KZN prosecutors.  20 

ADV MOHLAMONYANE SC :    My co l leagues are advis ing me,  

Madam Chair ,  that  Advocates Mat henjwa,  Nt lakaza,  JJ  

Mlotshwa,  Pumeza Fut shane were  a l l  f rom South Gauteng,  

except  Futshane.  

CHAIRPERSON :    Even Advocate Mlotshwa? 
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ADV MOHLAMONYANE SC :    Yes,  JJ Mlotshwa.   

CHAIRPERSON :    JJ,  not  the other  one.  

ADV MOHLAMONYANE SC :    Not  the other  one f rom KZN.  

CHAIRPERSON :    Yes,  I  know that .  

ADV MOHLAMONYANE SC :    And Futshane was a lso f rom 

Gauteng,  but  not  South Gauteng.  

CHAIRPERSON :    Thank you.   I t  he lps,  counsel .  

ADV MOHLAMONYANE SC :    Thanks,  Madam Chair .  

ADV BATOHI :    Chai rperson,  we need to c lar i f y  that  and 

check that  i t  was not  South Gauteng.  10 

ADV MOHLAMONYANE SC :    About  which one?  

ADV BATOHI :    My understanding is  that  the four  of  them 

might  in  fact  be f rom South Gauteng.   But  that  can be easi ly  

c la r i f ied.  

ADV MOHLAMONYANE SC :    Inc luding Futshane? 

ADV BATOHI :    Yes.  

CHAIRPERSON :    You may proceed.  

ADV MOHLAMONYANE SC :    Now,  go to the next  page,  

Advocate Batohi ,  where you wi l l  f ind author isat ion by  

Advocate Cyr i l  S imphiwe Mlotshwa to Pumeza Futshane.   Do 20 

you see that?  

ADV BATOHI :    Yes,  I  do.   I t  is  the same author isat ion dated 

5 June wi th ef fect  f rom 1 st  June 2012.   Author isat ion to  

conduct  p rosecut ions in  KZN.  

ADV MOHLAMONYANE SC :    In  the same bundle before,  go  
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to  the next  page,  00472,  where you wi l l  f ind author isat ion by  

Advocate Mlotshwa to Advocate Jabulani  Mlotshwa.   Do you 

see that?  

ADV BATOHI :    I  do.   I t  is  the same author isat ion and the  

dates are  the same.   And s igned by Advocate Mlotshwa,  

act ing DPP KZN.  

ADV MOHLAMONYANE SC :    A l l  these were author isat ions 

to inst i tu te prosecut ions in  KZN.  

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    By prosecutors who were not  10 

stat ioned in  KZN.  

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    From another  ju r isd ict ion,  in  

th is  case South Gauteng.  

ADV BATOHI :    Yes,  that  is  correct .  

ADV MOHLAMONYANE SC :    Madam Chai r ,  maybe to ge t  

c la r i ty  on Futshane,  I  am informed that  Futshane was at  the  

t ime the Chief  Regional  Court  Prosecutor  in  the Magist rates 

Court .   I  be l ieve Johannesburg.   And Futshane,  I  am to ld,  was 

a lady.  20 

ADV BALOYI -MERE SC :    Advocate Mohlamonyane,  you just  

sa id these are author isat ions fo r  a l l  these members who are 

a l l  f rom South Gauteng.   But  ear l ie r  on you said some were  

not  f rom South Gauteng.   

ADV MOHLAMONYANE SC :    A l l  bu t  one.  
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ADV BALOYI -MERE SC :    A l l  but  one.  

ADV MOHLAMONYANE SC :    Ja,  a l l  were f rom South  

Gauteng.   Okay.   I t  was only Maema,  Advocate Maema who 

was f rom Northwest .   Another  point  o f  c lar i f i cat ion is  that  Ms 

Futshane was a lady who was a Chief  Regional  Prosecutor  in  

the Magist rates Court ,  Johannesburg.   These author isat ions 

wi l l  la te r  be marked in  due course ,  Madam Chair ,  as exhib i t .  

CHAIRPERSON :    Thank you,  counsel .   You may proceed.  

ADV MOHLAMONYANE SC :    Advocate Batohi ,  we now leave 

the issue of  author isat ions and get  on to … or  before we leave 10 

them.  Is  the val id i ty  of  these author isat ions in  i ssue?  

ADV BATOHI :    No,  they are not .   I  ment ioned in  the test imony 

that  they had received,  these prosecutors had received 

delegated author i ty  to  prosecute  in  KwaZulu -Nata l  e i ther  by  

the DPP or  by the  Nat ional  Di rector .   And th is  conf i rms that .  

ADV MOHLAMONYANE SC :    What  is  in  i ssue exact ly?  

ADV BATOHI :    I t  is  the fact  that  Advocate Chauke had no 

author i ty  to  exerc ise powers in  KZN.  

ADV MOHLAMONYANE SC :    Now,  le t  us leave that  aspect  

and get  on to the next  one,  which is  the issue of  ev idence or  20 

no evidence,  as you stated in  your  ev idence.   You have been 

asked quest ions in  c la r i f icat ion  about  ev idence or  no 

evidence.   Now,  you would want  to  c la r i fy  that  posi t ion,  that  

issue,  by get t ing to the report  o f  the in ternal  memorandum, 

rather ,  o f  Advocate de  Kock.   Is  tha t  cor rect?  
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ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    Now,  go to paragraph,  go to  

your paragraph 182 before you do that ,  your  paragraph 182 

of  your  af f idavi t .   You may read i t  in to the record.  

ADV BATOHI :     

“Ult imate ly,  what  st ruck me is  that  in  the  

Booysen mat ter ,  Advocate Chauke had 

v igorously pursued cr iminal  charges against  

Booysen when there was,  as found by the  

High Court  and in  my assessment ,  no  10 

evidence against  Booysen…”  

And th is  i s  the aspect  that  I  want  to  c lar i f y ,  I  cont inue;    

“…but  in  the Mdlu l i  mat ter ,  had adopted the  

opposi te  stance and decl ined to prosecute,  

instead referr ing the death of  the v ic t im,  in  

that  case,  to  an  inquest  when there was 

st rong case against  Mdlu l i . ”  

I  do know the Chai rperson asked me about  th is  par t i cu lar  

paragraph and we wi l l  deal  wi th  i t  now.  

ADV MOHLAMONYANE SC :    Go to  SB3,  Annexure SB3.  20 

CHAIRPERSON :    Let  us get  the correct ion.   I  d id  not  ask  

about  th is  paragraph.   I  was asking about  the terms of  

reference,  in  wh ich you f ind a common thread  of  the  

a l legat ion  that  Advocate Chauke d id what  he is  a l leged to 

have done when there was no ev idence.   Now,  that  common 
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thread runs through the terms of  reference in  re lat ion to the  

a l legat ions level led against  h im.   You might  have wanted to  

answer that  quest ion in  re lat ion to th is  paragraph.    

ADV BATOHI :    Thank you,  Chai rperson.  

ADV MOHLAMONYANE SC :    Go to the De Kock panel  

in ternal  memorandum, which is  SB3 in  your . . . [ in tervenes]  

CHAIRPERSON :    Are you done wi th paragraph 182?  

ADV MOHLAMONYANE SC :    I t  i s  l inked to  what  she is  going 

to expla in.   No ev idence.   Insuf f i c ient  ev idence issue.  

CHAIRPERSON :    You are going to a new mat ter?  10 

ADV MOHLAMONYANE SC :    No.  

CHAIRPERSON :    I t  is  l inked to i t .  

ADV MOHLAMONYANE SC :    I t  is  l inked to i t ,  i t  i s  l inked to  

paragraph 182.  

CHAIRPERSON :    Yes,  thank you.   Which paragraph now?  

ADV MOHLAMONYANE SC :    We are now get t ing to SB3,  

Madam Chair ,  to  which I  re fer red Advocate Batohi .  

ADV BATOHI :    Page number?  

ADV MOHLAMONYANE SC :    SB3.   Go to page 153.  

CHAIRPERSON :    You can te l l  us what  the document  is .  20 

ADV MOHLAMONYANE SC :    The document  is  an in ternal  

memorandum by Advocate de  Kock  and others and h is team,  

which star ts  on page 134.  

CHAIRPERSON :    Thank you.  

ADV MOHLAMONYANE SC :    A re  you on page 153,  Advocate  
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Batohi?  

ADV BATOHI :    I  am on page 153.  

ADV MOHLAMONYANE SC :    Maybe before you go to 153,  

f i rs t  go to 152.  

ADV BATOHI :    Yes,  that  is  correct .  

ADV MOHLAMONYANE SC :    Under paragraph B,  where the 

panel  deals wi th the legal  posi t ion in  respect  of  racketeer ing  

prosecut ion.  

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    Read that  in to the  record and 10 

thereaf ter  I  can expla in whatever  you wanted to expla in  in  

regard thereto .  

ADV BATOHI :    So,  Chai rperson,  t o  contextual ise,  I  had been 

asked about  whether  there was no evidence and there was a  

d iscussion around no evidence and insuf f ic ient  ev idence.   I  

wanted to c lar i f y  that  my evidence that  there was no evidence 

re lates to charges ,  to  support  the charges of  racketeer ing.   I  

want  to  expla in that  now.   I f  we f rom page 152,  paragraph 63,  

that  i s  SB3.   Paragraph 63 f i rs t ,  tha t  par t  deals wi th the ,  that  

sect ion in  the document  i s  headed:  20 

“Legal  posi t ion  in  respect  of  racketeer ing  

prosecut ion ”  

And the subhead is :  

“The  natu re of  the  cr ime of  racketeer ing”  

And then f rom page 63,  i t  sets out  the nature and I  wi l l  read 
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aspects of  i t  but  I  can read the whole th ing i f  I  am requi red 

to.   Paragraph 63 :  

“C r iminal  law targets the perpet ra tor .   The 

cr ime of  racketeer ing as def ined in  POCA 

focusses on the  enterpr ise and object s  

rather  than on the perpet rator .   

Racketeer ing is  a complex cr ime which  

bears some resemblance to the common law 

cr ime of  conspi racy.   I t  usual ly  involves 

group act iv i t y .   In  South Af r ica,  fo r  a person 10 

to be l iab le under  sect ion 2 (1) (e)  o f  POCA,  

he or  she must  par t i c ipate or  be involved in  

at  least  two under ly ing of fences l is ted in  

schedule one of  the act . ”  

65:  

“The of fence cons ists not  in  the commission  

of  an act  such as steal ing but  in  the  

membership of  an organisat ion which has 

been shown to have commit ted at  least  two 

par t icu lar  of fences.   The focus is  on the  20 

re lat ionship between the accused,  the  

enterpr ise,  and the pat te rn of  racketeer ing  

act iv i t y . ”  

And then the next  subhead deals wi th :  

“The of fence of  par t i c ipat ing in  the af fa i rs  o f  
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an enterpr ise ”  

Which is  sect ion 2(1)(e)  of  the POCA, Prevent ion of  

Organised Cr ime Act .   And then the panel  sets  out  in  

paragraph 66,  67 ,  68,  essent ia l l y  what  th is  of fence enta i ls ,  

that  i s  par t ic ipat ing in  the af fa i rs  o f  an enterpr ise.   And i f  we 

look a l i t t le  fu r ther  down,  66,  the accused is  gui l ty  by v i r tue 

of  being involved in  an enterpr ise  and being involved in  the 

commission of  two or  more of fences.   And 67,  they set  out  

factors that  would be taken in to account  to  determine a  

pat te rn of  racketeer ing act iv i t ies.  10 

 And the factors are l is ted there.   I  wi l l  not  l is t  them.   

In  paragraph 69,  the panel  looks at  what  the pat tern of  

racketeer ing act iv i ty  requi res,  a t  least  two acts of  

racketeer ing act iv i ty .    

“ I t  has been he ld in  severa l  cases,  US 

cases,  that  a mere existence of  mul t ip le  acts  

of  racketeer ing may not  be enough.   The 

cr i ter ia  are that  the acts must  amount  to  or  

pose a th reat  of  cont inued cr iminal  act iv i t y . ”    

Paragraph 17 deals  wi th the e lements  of  th is  of fence of  20 

par t ic ipat ing in  the af fa i rs  of  an enterpr ise in  te rms of  sect ion  

2(1) (e) .   And that  is  set  out :  

“An enterpr ise  existed,  the  accused 

managed or  was employed by or  associated 

wi th the enterpr ise,  pat tern of  racketeer ing  
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act iv i t y  ex isted,  the accused d i rect ly  o r  

ind i rect ly  conducted or  par t i c ipated in  the  

af fa i rs  of  the enterpr ise through a  pat tern of  

racketeer ing act iv i ty . ”   

ADV MOHLAMONYANE SC :    71.  

ADV BATOHI :    The next  subsect ion is  the next  of fence.   And 

these are the two of fences tha t  the author isat ions of  

Advocate  J iba and Advocate  Abrahams re lated to.   Sect ion 

2(1) ( f )  i s  the of fence of  managing the enterpr ise in  terms of  

POCA.  And sect ion 71 states :  10 

“Managing the operat ional  act iv i t ies of  the  

enterpr ise is  the of fence.   Here the  target  i s  

the manager.   I t  must  be shown that  the  

accused occupies  some k ind of  management  

posi t ion in  the enterpr ise. ”    

72 deals wi th the  e lements of  th is  of fence of  management .   

And those are set  out  in  that  subsect ion.   I  wi l l  not  read i t  in  

deta i l  un less I  am requi red to.  

ADV MOHLAMONYANE SC :    You do not  have to.   Yes,  is  

there anyth ing that  you want  to?  20 

ADV BATOHI :    No.   That  is  just  in  br ie f  what  these o f fences 

actual ly  enta i l .  

ADV MOHLAMONYANE SC :    Now,  having in  mind what  you 

set  out  in  paragraph 182 of  your  af f idavi t ,  when you say,  and 

in  my assessment ,  no evidence against  Booysen,  can you 
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expla in th is  concept ,  no evidence?  

ADV BATOHI :    Yes.  

ADV MOHLAMONYANE SC :    V is-à-v is  racketeer ing charges.  

ADV BATOHI :    Yes.   So that  is  the posi t ion.   I  concluded 

that  and looking a t  the evaluat ion that  was done by the panel ,  

and bear ing in  mind a lso that  Judge Gorven a lso found that  

there was no evidence to support  racketeer ing charges,  but  

on the basis of  the evaluat ion in  th is  report ,  which s tar ts  at  

page 157.  

ADV MOHLAMONYANE SC :    In  paragraph 77.  10 

ADV BATOHI :    77 they state :  

“The evaluat ion  of  the evidence in  the  

docket  wi l l  be done in  accordance wi th the  

pr inc ip les of  the law d iscussed above …”  

Some of  which I  had just  refer red to a moment  ago.   They 

then proceed in  the paragraphs that  fo l low wi th the i r  

evaluat ion of  the evidence.  

ADV MOHLAMONYANE SC :    The next  one is  paragraph 82,  

i f  you go to that  one.  

ADV BATOHI :    A t  paragraph 82 they state :  20 

“We a lso read and analysed the ev idence in  

the 23 dockets that  the prosecut ion team in  

the i r  PowerPoint  presentat ion to Abrahams 

said impl icated the accused in  racketeer ing  

act iv i t ies.   I t  appears based on analys is of  
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the two…”  

Sor ry,  le t  me star t  again.    

“ I t  appears based on an analys is of  the two 

ind ictments that  formed par t  o f  the  

documentat ion  J iba and Abrahams 

considered,  that  no fur ther  dockets were  

added or  removed.   Table 3 refers  to  these 

dockets . ”  

And i f  we tu rn the page at  160,  Table 3 is  the l is t  o f  the 23 

dockets that  they considered in  th is  mat ter .  10 

ADV MOHLAMONYANE SC :    Go to paragraph 83.   You do 

not  have to read i t ,  just  the content .  

ADV BATOHI :    Paragraph 83 :  

“We wi l l  d iscuss the content  of  the  dockets  

and in  par t icu lar  some of  the chal lenges  in  

the invest igat ions.   In  the d iscussion on the  

racketeer ing invest igat ions,  reference wi l l  

a lso be made to inc idents that  t raversed a  

per iod of  four  years f rom 2008 to 2011.   I t  

should be noted that  the bulk  of  the  20 

racketeer ing events occurred between 2008 

to 2009,  whi ls t  in  2010 there were only three 

events and in  2011 two events.    

Durban North CAS67/7/2011,  CAS69/7/2011 

and CAS71/7/2011 refer r ing to one moving 
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cr ime scene . ”  

And those CAS are pol ice dockets,  those CAS numbers.  

ADV MOHLAMONYANE SC :    Go to SB3,  page 228.   

Paragraph 246.   

CHAIRPERSON :    246 you said?  

ADV MOHLAMONYANE SC :    Paragraph 246,  Madam Chair .   

Are you there ,  Advocate Batohi?  

ADV BATOHI :    Yes,  I  am.   

ADV MOHLAMONYANE SC :    Read paragraph 246 in to the  

record.  10 

ADV BATOHI :    Just  in  terms of  context ,  what  fo l lowed f rom 

what  I  had read up unt i l  th is  point  in  the report  is  an analys is  

of  a l l  the evidence,  of  the statements of  wi tnesses,  et  cetera  

and in  246 they state :  

“ In  respect  of  both sets of  author isat ions,  a  

proper case fo r  racketeer ing was not  mad e 

out  on the papers  presented. ”  

That  is  the i r  conclusion.  

ADV MOHLAMONYANE SC :    Are you then able to …  

ADV BATOHI :    Yes.  20 

ADV MOHLAMONYANE SC :    …exp la in that?  

ADV BATOHI :    I t  was on the basis of  th is  and a lso  on the  

basis of  the judgment  of  Gorven and looking at  the evidence 

that  was presented there ,  that  I  concluded that  there was no 

evidence to support  racketeer ing charges.  
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ADV MOHLAMONYANE SC :    Go to  paragraph 274.  

ADV BATOHI :    Sor ry,  in  the report?  

ADV MOHLAMONYANE SC :    In  SB10.  

CHAIRPERSON :    What  vo lume is  that?  

ADV MOHLAMONYANE SC :    That  is  one of  the annexures to  

Advocate  Batohi 's  af f idavi t .  

CHAIRPERSON :    Thank you.   SB10.  

ADV MOHLAMONYANE SC :    SB10.  

CHAIRPERSON :    Are you st i l l  on the point  o f  the no evidence  

or  i s  i t  in  re lat ion to something e lse?  10 

ADV MOHLAMONYANE SC :    We are st i l l  on the no evidence 

issue,  Madam Chair .  

CHAIRPERSON :    SB10 page?  

ADV MOHLAMONYANE SC :    Page 274.   In  the  cont rast  

between the Mdlu l i  mat ter  and the Booysen mat ter .   Are you 

there,  Advocate Batohi?  

ADV BATOHI :    I  am.  

CHAIRPERSON :    Just  descr ibe th is  document .   I t  is  the le t ter  

by Advocate  Batohi  to  Min ister  Lamola,  correct?  

ADV MOHLAMONYANE SC :    Yes.   I t  is  a  m in ister ia l  20 

memorandum to Min ister  Lamola,  Min ister  of  Just ice and 

Correct ional  Serv ices f rom Advocate  Batohi .   Which  is  a  

request  to  inst i tu te an enqui ry in  te rms of  the NPA Act .  

CHAIRPERSON :    Thank you.  

ADV MOHLAMONYANE SC :    Can you read paragraph 24 and 
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25 in to the record?  

ADV BATOHI :    Yes,  I  wi l l  cer ta in ly ,  but  before that ,  

Chai rperson,  to  answer your quest ion about  the no evidence 

aspect ,  to  be c lear ,  Chai rperson,  what  I  am going to read now 

speaks to the ent i re  paragraph 182.   Where I  say that :  

“Advocate Chauke had v igorously  pursued 

cr iminal  charges against  Booysen when 

there was,  as found by the High Court  and 

in  my assessment ,  no evidence against  

Booysen,  but  in  the Mdlu l i  mat ter  had 10 

adopted the opposi te  stance and decl ined to  

prosecute instead of  referr ing the death of  

the v ic t im…”  

E t  cetera.   So the point  I  make,  Chai rperson,  I  am referr ing 

to th is  par t  to  a lso  addressing that  s tark cont rast  in  Advocate  

Chauke 's assessment  of  these two mat ters.   I f  I  may proceed, 

Chai rperson.  

CHAIRPERSON :    Before you proceed,  le t  me look at  your  

paragraph 182.   No,  I  understand,  I  understand.   And th is  

memorandum to  the Min ister  a lso addresses ,  par t  o f  i t  20 

addresses th is  very point .  

ADV BATOHI :    I t  deals wi th the same point ,  Chai rperson.  

CHAIRPERSON :    You may proceed.  

ADV BATOHI :    Thank you,  Chai rperson.   At  paragraph 24,  I  

s tate that :  
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“The Cato Manor and Mdlu l i  mat ters were a l l  

par t  o f  a  much larger  compla int  o f  s tate  

capture level led against  severa l  

prosecutors,  inc luding Advocate Chauke,  

and deal t  wi th  before the  Judic ia l  

Commission of  Enqui ry in to a l legat ions of  

s tate capture,  corrupt ion and f raud in  the  

publ ic  sector ,  inc luding organs of  s tate  ( the  

State Capture Commission.  

Unfor tunate ly,  the State  Capture  10 

Commission was unable to  complete i ts  

enqui ry in to the s tate capture of  the NPA. ”  

Paragraph 25 :  

“The signi f icance of  the Cato Manor and 

Mdlu l i  mat ters i s  above a l l  to  be  found in  

Advocate Chauke's stark ly  cont rast ing  

act ions and h is exerc ise of  decis ion -making 

powers in  deal ing  wi th the two mat ters.    

a .  I t  is  apparent  that  there was no 

evidence to support  the racketeer ing  20 

charges in  the Cato Manor mat ter ,  yet  

Advocate Chauke and the prosecut ion 

team seemed to be determined to 

inst i tu te charges against  Major  Genera l  

Booysen and d id  so wi th great  v igour ,  
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commit t ing var ious breaches of  the  

prosecut ion Code of  Conduct  in  the i r  

e f for ts  to  do so. ”  

I  should add i t  should have inc luded the Const i tu t ion  as wel l  

as the NPA Act ,  p rosecut ion pol icy and d i rect ives.    

b .  This must  be cont rasted wi th Advocate  

Chauke 's handl ing  in  the Mdlu l i  mat ter ,  

in  which there was a st rong case against  

L ieutenant  General  Mdlu l i ,  yet  Advocate  

Chauke appears to  have been at  p ains  10 

to  avoid prosecut ing h im.”  

A t  26:  

“ I t  is  important  to  note that  these apparent l y  

cont radictory stances were adopted a t  

approximate ly the  same case point  in  t ime.  

I t  was around th is  t ime that  the f raud case 

against  L ieutenant  General  Mdlu l i  was a lso  

wi thdrawn in  the NPA. ”    

I  wi l l  s top there,  counsel .  

ADV MOHLAMONYANE SC :    You have deal t  in  a nutshel l  on  20 

what  you are now stat ing in  your  paragraph 183 ,  paragraph 

183 of  your  af f idavi t .  

ADV BATOHI :    Yes,  that  is  correct .  

ADV MOHLAMONYANE SC :    Go to paragraph 184 of  your  

af f idavi t .  
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ADV BATOHI :    Just  a moment .  

CHAIRPERSON :    Paragraph?  

ADV MOHLAMONYANE SC :    184.  

ADV BATOHI :    Yes,  I  am there.  

ADV MOHLAMONYANE SC :    P roceed to read i t  in to the 

record.  

ADV BATOHI :    Perhaps I  wi l l  read 183 as wel l .    

“ I  considered Advocate Chauke 's vers ions in  

re lat ion to the Booysen mat ter  and the  

Mdlu l i  mat te r .   I  have out l ined h is defences 10 

in  respect  of  both of  the mat ters above.   I  

was sat is f ied that  h is  vers ion in  respect  o f  

the Booysen mat ter  was unt rue.   As 

expla ined above,  there was ample evidence 

to suggest  that  he  acted as the de facto  DPP 

of  KZN,  took prosecutor ia l  decis ions,  

managed and coord inated the invest igat ion  

process,  and that  he was in t imate ly involved 

in  the prosecutor ia l  process. ”  

A t  184,  I  say :  20 

“ I  d id  not  accept  th is  vers ion in  respect  of  

the Mdlu l i  mat ter  for  the reasons set  ou t  

above. ”  

And 185.   Sorry,  counsel .   184.  

ADV BALOYI -MERE SC :    Advocate Mohlamonyane,  i f  I  may 



4 DECEMBER 2025  –  DAY 12  

Page 99  o f  152  

ask a quest ion  and I  am sor ry ,  I  am going to take you back to 

paragraph 182 where the wi tness was supposed to show us 

that  there was no evidence.   And I  would l i ke the  wi tness to  

go back to SB3,  page 226.   Because that  is  where I  th ink the  

team deals wi th the i r  conclusion.   The conclusion star ts  at  

225.  

ADV MOHLAMONYANE SC :    225,  Madam Baloyi -Mere?  

ADV BALOYI -MERE SC :    SB3.   Page 225.   But  I  want  us to  

go to page 226.  

ADV MOHLAMONYANE SC :    226.   I  am there.  10 

ADV BALOYI -MERE SC :    Yes.   And i f  the wi tness can read 

paragraph 239 and expla in her  understanding of  that  

paragraph.  

ADV MOHLAMONYANE SC :    Are you there,  Advocate 

Batohi?  

ADV BATOHI :    Yes,  I  am there.  

ADV MOHLAMONYANE SC :    The request  by Madam Baloyi -

Mere is  that  you should read paragraph 239 on page 226.  

ADV BATOHI :    239.  

ADV MOHLAMONYANE SC :    Yes.  20 

ADV BATOHI :     

“After  a carefu l  evaluat ion of  the evidence 

conta ined in  the dockets,  the p leadings in  

the var ious appl icat ions brought  in  th is  

mat ter ,  we conclude that  there was 
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insuf f ic ient  ev idence p laced before the  

act ing  NDPP Advocate  N J iba and NDPP 

Advocate  Abrahams to just i fy  the  

author isat ions to inst i tu te a prosecut ion in  

terms of  sect ion  2(1) (e)  and 2(1) ( f )  o f  the  

Prevent ion  of  Organised Cr ime Act  121 o f  

1998.   Despi te the…”  

Sor ry,  should I  cont inue to 240?  

ADV BALOYI -MERE SC :    No,  no.   Just  enl ighten me what  

you understand by th is ,  the contents of  th is  paragraph.   10 

ADV BATOHI :    Yes.   Having looked…  

ADV BALOYI -MERE SC :    And in  par t i cu lar  in  re lat ion to the  

no evidence pr inc ip le.  

ADV BATOHI :    Having looked at  the report  in  i ts  ent i re ty,  I  

came to the conclusion that  there was no evidence to support  

the racketeer ing charges.   That  does not  mean that  there is  

no evidence.   But  there is  no evidence to support  the 

racketeer ing charges.   So I  th ink i t  is  important  to  make that  

d is t inct ion because the dockets conta ins statements,  e t  

cetera.   But  whether  there is  ev idence to support  racketeer ing  20 

charges is  the quest ion.    

 And in  that  regard,  having looked at  the ent i re ty of  

the report ,  I  concluded that  there was no evidence to  support  

the racketeer ing charges.   And as the panel  puts i t ,  they say 

there was… in –  sor ry ,  a t  246,  in  respect  of  both  sets of  
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author isat ions,  there were a case ,  a proper case fo r  

racketeer ing was not  made out  on the  papers  presented.   So 

that  is  the way I  can expla in the way they refer  to  not  

suf f i c ient  and insuf f ic ient  ev idence.   And when compared to 

whether  there was evidence to support  racketeer ing charges. .  

ADV BALOYI -MERE SC :    Advocate Batohi ,  you  read your 

paragraph 182 and then you refer red us to th is  memorandum 

and par t icu la r  paragraphs to show that  there was no 

evidence.   

ADV BATOHI :    That  i s  cor rect .  10 

ADV BALOYI -MERE SC :    And to support  racketeer ing 

charges.  

ADV BATOHI :    That  i s  cor rect .  

ADV BALOYI -MERE SC :    And racketeer ing charges,  i f  you 

may assist  me,  i s  in  terms of  sect ion 2.  

ADV BATOHI :    2(1)(e)  and 2(1)( f ) .  

ADV BALOYI -MERE SC :    2(1) ( f ) .  

ADV BATOHI :    That  i s  cor rect .  

ADV BALOYI -MERE SC :    That  paragraph,  paragraph 239 …  

ADV BATOHI :    Yes.  20 

ADV BALOYI -MERE SC :    …deals wi th sect ions 2(1) (e)  and 

2(1) ( f ) .  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

ADV BALOYI -MERE SC :    And i t  ta lks about  insuf f ic ient  

ev idence.  
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ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

ADV BALOYI -MERE SC :    So your  submission,  your  overa l l  

submission is  that  you read th is  who le memorandum and af ter  

reading i t ,  you came to the conclusion that  there was no 

evidence to support  racketeer ing charges.  

ADV BATOHI :    That  i s  cor rect .  

ADV BALOYI -MERE SC :    Despi te  the fact  that  the  authors  

of  the memorandum te l ls  you that  there is  insuf f ic ient  

ev idence.   They are not  saying there is  no evidence.   They 

say there is  insuf f ic ient  ev idence.   And then the paragraph 10 

that  you just  read now,  246,  that  a proper case fo r  

racketeer ing was not  made out  on the papers.   But  th is  

statement ,  ‘a proper case was not  made out  on the papers ’ ,  

does not  mean there  is  no evidence.   Or  is  that  how you 

understand i t ,  tha t  i t  means there is  no evidence?  

ADV BATOHI :    I  want  to  expla in why I  say that .   I f  you look 

at  the report  in  i ts  ent i re ty,  and I  want  to  h ighl igh t  a few 

aspects f rom the report  that  wi l l  expla in why I  came to the 

conclusion that  there was no evidence,  and I  would submit  

that  the panel ,  in  fact ,  a lso came to the same conc lusion.   20 

Fi rst ly ,  Advocate  Shaun Abrahams,  when he took of f ice,  he  

was not  prepared to s ign the POCA cer t i f icates.   

Understanding that  Advocate  J iba had a l ready s igned 

author isat ions,  I  th ink in  2014,  Advocate  Abrahams was not  

prepared to s ign the author isat ion,  and he wanted addi t ional  
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in format ion.   He wanted addi t ional  invest igat ions.   

 I t  was in  2015 that  he was presented wi th a new 

memorandum.   At  th is  stage,  he was st i l l  not  sat is f ied.   He 

then sent  two staf f  members,  Maema and another  co l league,  

to  Greece to get  the statement  o f  Danikas.   When they 

returned,  they said,  when they returned,  he said,  and th is  is  

looking at  h is  sta tement  I  th ink he  made before the  Zondo 

Commission,  but  that  is  a lso an at tachment  to  the De Kock 

report .   Advocate Abrahams'  s tatement  i s  at tached.   He says 

that  when they returned,  there was now considerable mater ia l  10 

before h im when he issued the author isat ions that  d id not  

serve before Advocate  J iba.    

 The panel  concluded at  page 103 of  the De Kock  

report  that  these were the statements and factors that  he  

considered as the basis for  the decis ion to author ise the 

racketeer ing prosecut ions,  and tha t  is  important .   And they 

are the statements that  we have deal t  wi th .   Some of  them,  

Colonel  A iyer 's  fu r ther  statements.   He a lso referred to the  

ex-provincia l  deputy commissioner  Brown 's statement .   He 

refers to  the Dan ikas statement ,  the statements of  Mt i jane,  20 

Mathonsi ,  and Mkize.   And af te r  s tudying,  th is  is  what  he cal l s  

new evidence.   Sor ry,  le t  me rephrase i t .  

 A f ter  s tudying the new evidence,  accord ing to  

Advocate  Abrahams,  the panel  concluded as fo l lows :  

“First l y ,  the statements of  A iyer  and Brown 
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were unable to  assist  the prosecut ion in  

proving that  Booysen managed a  cr imina l  

enterpr ise and or  par t ic ipated 

. . . [ in tervenes] ”  

 

ADV BALOYI -MERE SC:   Sor ry,  where are you?  

ADV BATOHI :    I  just  got ,  I  pu l led out  f rom the report ,  and I  

have just  got  some notes that  I  am reading th rough at  the 

moment  to  show that  there was no evidence.  

ADV BALOYI -MERE SC :    Which report?  The one that  i s  in  10 

f ront  of  us?  

ADV BATOHI :    The De Kock report .   That  is  correct .  

ADV BALOYI -MERE SC :    You are now reading the 

conclusion?  

ADV BATOHI :    No.   I  have taken out  of  the report  some 

aspects to  show why I  concluded that  there was no evidence,  

and I  am going th rough that ,  but  that  is  f rom the report ,  but  I  

have pul led them out  and made separate notes,  which I  am 

going through now.  

ADV MOHLAMONYANE SC :    Through you,  Madam Chair ,  20 

maybe to assist  the wi tness and Madam Baloyi -Mere to  

answer the quest ion and to get  maybe the requi red answer,  

reference can be made to paragraph 190.   Whi ls t  dea l ing wi th 

th is  i ssue of  no ev idence,  insuf f ic ient  ev idence and suf f ic ient  

ev idence,  i t  might  wel l  be 190 of  the in ternal  memorandum of  
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Advocate  De Kock and others.   

CHAIRPERSON :    Page?  

ADV MOHLAMONYANE SC :    Page 201.  

CHAIRPERSON :    SB3?  

ADV MOHLAMONYANE SC :    SB3.  

CHAIRPERSON :    P lease refer  to  that .  

ADV MOHLAMONYANE SC :    SB3,  Madam Chai r .   Annexure  

SB3 to Advocate  Batohi 's  af f idavi t .   On page 201,  speci f ica l l y  

in  paragraph 190.   I f  you may read that  paragraph 190.  

ADV BATOHI :    Yes.   Thank you ,  counsel .  10 

ADV MOHLAMONYANE SC :    I t  is  on page 190.1 and 190.2.   

That  may assist  you in  answer ing the quest ion.  

ADV BATOHI :    Yes.   Thanks for  referr ing me to th is  par t .   

The heading of  th is  sect ion is :  

“Concluding remarks on the racketeer ing  

of fences”  

190.  I t  is  c lear  f rom our d iscussion tha t  

the prosecut ion wi l l  not  succeed in  

proving the racketeer ing of fences fo r  

the fo l lowing reasons.    20 

190.1  There is  no evidence to establ ish the  

existence of  an unlawfu l  enterpr ise  

separate ly f rom the existence of  a  

pat te rn of  racketeer ing act iv i t y .    

190.2  The prosecut ion s imply had severa l  
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cases that  they a l leged establ ished a  

pat te rn of  racketeer ing act iv i t y  and 

then at tempted to  show through the  

statements of  A iyer ,  Danikas,  

Mathonsi ,  Mkize and Ndlo lo that  an  

enterpr ise existed.   The case law is  

c lear  that  an enterpr ise cannot  

s imply be the undertaking of  acts o f  

racketeer ing.   A racketeer ing  

ind ictment  should focus on the ent i re  10 

enterpr ise rather  than ind iv idual  

par t ic ipants in  speci f i c  acts. ”    

Should I  read the ent i re  190?  

ADV MOHLAMONYANE SC :    No,  i t  is  enough up to there.   I  

in tercepted Madam Baloyi -Mere wi th th is  quest ion ing.   She 

can then proceed.  

ADV BATOHI :    Thank you.  

ADV MOHLAMONYANE SC :    I  just  wanted you to  have th is  

in  f ront  of  you when you are answer ing the quest ion.  

ADV BATOHI :    Thank you,  counsel .  20 

CHAIRPERSON :    What  is  therefore re levant  i s  190,  190.1  

and 190.2.   

ADV MOHLAMONYANE SC :    That  is  correct ,  Madam Chai r .  

CHAIRPERSON :    For  th is  purpose?  

ADV MOHLAMONYANE SC :    For  cur rent  purposes.  
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ADV BATOHI :    I  th ink perhaps i f  we look at  190.3,  the  

statements do not ,  I  th ink that  no means should be not  proved 

that  an organised cr iminal  group existed that  ac ted in  

common purpose and conspi red together  on a cont inuous 

basis to  commit  murder.   I  th ink g iven that  the Cha i rperson  

has asked speci f ica l l y ,  I  th ink i f  one looks at  the res t  of  190,  

I  th ink i t  is  a lso re levant  fo r  these purposes.   And ,  counsel ,  

maybe I  should just  quick ly  go th rough those as wel l .  

ADV BALOYI -MERE SC :    I  th ink the wi tness should because 

I  am looking at  190.6.   So maybe i t  is  bet te r  to  read a l l  those 10 

subparagraphs of  190.  

ADV BATOHI :    Certa in ly .   190.4  . . . [ in tervenes]  

ADV MOHLAMONYANE SC :    Go to  190.6.  

ADV BATOHI :    190.4:  

“190.4  The statements do not  prove that  

each of  the managers in  the cr iminal  

enterpr ise p layed a def ined ro le in  i t s  

operat ions and pursued the i r  

common goal  to  commit  murders fo r  

prof i t  on an ongoing basis as a  20 

cohesive uni t .   By s imply choosing 

the managers of  the  enterpr ise  

accord ing to the organisat ional  

s t ructure of  the South Af r ican Pol ice  

and the posi t ions they held wi th in  
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the i r  own uni ts  and or  sect ions,  t he  

fa l lacy of  th is  approach was 

exposed.   Despi te Most ert ’ s  al leged 

manager ia l  ro le,  the prosecut ion  

could not  charge h im s ince he was 

not  a manager in  the pol ice.   

190.6  I f  one has reference to the evidence 

as conta ined in  the dockets,  the  

a l leged enterpr ise was on the verge 

of  ext inct ion.   In  2011,  the accused 10 

are only charged wi th two 

racketeer ing acts  as compared wi th  

the n ine racketeer ing acts in  2008.   

To show a  cont inu i ty ,  the  

racketeer ing acts must  inc lude a  

speci f ic  threat  of  repet i t ion  

extending indef in i te ly  in to the  

future. ”  

ADV BALOYI -MERE SC :    So f rom th is  report ,  we are now 

to ld that  i t  i s  c lear  f rom the evidence conta ined in  the  dockets  20 

that  the a l leged enterpr ise was on the verge of  ext inc t ion.  

ADV BATOHI :    What  they are re ferr ing to there,  they say 

a l leged enterpr ise .   

ADV BALOYI -MERE SC :    Yes.  

ADV BATOHI :    And the enterpr ise that  they are referr ing to  
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would be the Ser ious and V io lent  Cr ime Uni t  o f  the  pol ice.   

And perhaps that  was c losed shor t ly  thereaf te r .   I  cannot  

remember.   I  cannot  recal l .   But  that  is  what  they are referr ing  

to.  

ADV BALOYI -MERE SC :    I  am sor ry,  I  d id  not  get  that .   You 

said the a l leged enterpr ise would be?  

ADV BATOHI :    The Ser ious and V io lent  Cr ime Uni t  o f  the 

pol ice.  

ADV BALOYI -MERE SC :    How do I  d i f ferent ia te between,  

because th is  i s  concluding remarks on the racketeer ing  10 

of fences and i t  ta lks about  an enterpr ise?  But  I  do not  see 

anywhere where i t  speci f i ca l l y  refers.   To the uni t  that  you 

referred to.  

ADV BATOHI :    I t  is  in  the report .   And as I  have said,  you 

know,  the ent i re  report  i s  in  ev idence.   I  am just  deal ing wi th  

some aspects of  i t .   I f  I  can be guided,  there is  a sect ion in  

th is  report  that  ta lks about  the enterpr ise.  

ADV BALOYI -MERE SC :    But  before you even go fur ther ,  le t  

us read the 90,  190.6 in  i ts  ent i re ty.   You can read i t  again.  

ADV BATOHI :     20 

“ I f  one has reference to the evidence 

conta ined in  the dockets,  the  a l leged 

enterpr ise was on the verge of  ext inct ion.   In  

2011,  the accused are only charged wi th two 

racketeer ing acts  as compared w i th n ine  
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racketeer ing acts in  2008.   To  show a  

cont inu i ty ,  the racketeer ing acts must  

inc lude a speci f ic  threat  of  repet i t ion  

extending indef in i te ly  in to the future. ”  

ADV BALOYI -MERE SC :    So that  could,  cannot  possib ly  refer  

to  the uni t  that  you are referr ing to.   I t  could possib ly  refer  to  

the a l leged racketeer ing enterpr ise ,  which evidence shows 

that  f rom,  in  2008,  there were,  how many charges?  Nine.   

And then in  2011,  there is  only two.   Because i f  i t  were to  

mean the uni t  tha t  you are refer r ing to,  then i t  would mean 10 

that  you are actual ly  charg ing the uni t .   But  we are now here 

ta lk ing  about  racketeer ing charges,  which we are to ld have 

gone,  that  the charges have now reduced f rom nine  in  2008 

to two in  2011.   Not  unless I  am,  I  do not  understand th is  

paragraph.  

ADV BATOHI :    Yes,  wi th  a l l  due respect ,  I  th ink I  need to  

expla in the aspect  of  an enterpr ise in  a racketeer ing charge.   

And that  i s  deal t  wi th  in  th is  report .   Because you can have,  

in  terms of  the Act ,  an enterpr ise can be def ined as an 

exist ing formal  s t ructure,  which  is ,  for  example,  a un i t  in  the  20 

pol ice.   Or the  enterpr ise can be an associa t ion of  

ind iv iduals,  in  fac t ,  a  more in formal  s t ructure.   So th is ,  what  

i t  was is  deal t  wi th  in  what  the enterpr ise,  how the enterpr ise  

was considered in  th is  mat ter  i s  deal t  wi th ,  I  am not  sure 

where i t  is ,  but  there is  def in i te ly  a sect ion in  th is  report  that  
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speaks to th is  very issue about  how to def ine the enterpr ise.   

And th is  i s  an important  aspect  of  racketeer ing.  

CHAIRPERSON :    Would i t  not  be helpfu l  to  go  to the  

def in i t ions of  the Act  rather?   

ADV BATOHI :    Yes,  i t  cer ta in ly  wi l l .   

CHAIRPERSON :    In  re lat ion to enterpr ise .  

ADV BATOHI :    But  just ,  i t  cer ta in ly  wi l l ,  Chai rperson.   We 

can do that .   We have POCA.  But  in  terms of  how the 

enterpr ise was understood in  th is  case,  just  to  answer Madam 

Baloyi -Mere quest ion about  i t  be ing a uni t  in  the pol ice,  i t  10 

would be important  to  go to th is ,  to  the report .   But  genera l l y ,  

in  terms of  def in ing the enterpr ise,  we can go to the  

Prevent ion of  Organised Cr ime Act ,  which I  have somewhere.  

CHAIRPERSON :    And when you look at  2 (1) .  

ADV BATOHI :    I f  you wi l l  bear  wi th me,  Chai rperson.   

CHAIRPERSON :    I t  is  a  saying of  re levance for  th is  quest ion 

could be the def in i t ion of  enterpr ise .   And you could a lso  have 

regard to sect ion 2 that  deals wi th o f fences.   And then 2(1)(e)  

and ( f ) ,  in  which reference is  made of  managing re levant  to  

the Cato Manor i ssues.  20 

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :     

“Managing,  associat ion wi th an enterpr ise or  

conducts or  par t ic ipates in  the  conduct  

d i rect ly  or  ind i rect ly  of  such enterpr ise  
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a f fa i rs  through a pat tern of  rect i f y ing  

act iv i t y . ”  

F:  

“Manages the operat ion wi th in the context  of  

the group or  act iv i t ies of  an enterpr ise a nd 

who knows or  ought  reasonably  to  have 

known that  any person whi le  employed or  by  

associat ion wi th the enterpr ise conducts or  

par t ic ipates in  the  conduct . ”  

ADV BATOHI :    Yes,  Chai rperson,  i f  I  may go to the 10 

def in i t ions of  enterpr ise f i rs t  in  sect ion 1 of  the Act .   

“Enterpr ise inc ludes any ind iv idual ,  

par tnership,  corporat ion,  associat ion,  o r  

other  ju r is t ic  person or  legal  ent i t y ,  and any 

union or  group of  ind iv iduals assoc iated,  in  

fact ,  a l though not  a jur is t i c  person or  lega l  

ent i t y . ”    

So the point  being you could have a formal  s t ructure  or  you 

could have an in formal  s t ructure.   And in  th is  case,  th is  

aspect  was deal t  wi th .   And I  just  want  to  t ry  to  f ind th ings 20 

wi th the paragraph that  deals wi th the enterpr ise.   I  th ink i t  is  

page 152,  paragraph 152.   I  th ink i t  is  paragraph 152.   I  beg 

your pardon.   

CHAIRPERSON :    Of  the af f idavi t?  

ADV BATOHI :    No,  i t  is  o f  the report  SB3.   I  am just  looking  
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a t  that  to  make sure that  I  have got  the r ight  reference.  

ADV MOHLAMONYANE SC :    154 deals wi th the 23 dockets .   

Is  that  the one you are looking fo r?  

ADV BATOHI :    No,  Chai rperson,  i t  is ,  I  see at  152  i t  does,  

paragraph 152 at  page 185,  i t  does deal  wi th  the enterpr ise  

and i t s  character is t ics.   I t  goes in to the Act  which we had 

deal t  wi th .   I f  I  could just  read that  carefu l l y .  

CHAIRPERSON :    What  paragraph is  that ,  counsel?  

ADV BATOHI :    I  beg your pardon,  Chai rperson.  

CHAIRPERSON :    What  paragraph is  that?  10 

ADV BATOHI :    Paragraph 152.   

CHAIRPERSON :    SB3.  

ADV BATOHI :    Yes,  SB3,  page 185.   I  am just  reading,  

Chai rperson,  to  make sure that  i t  is  the paragraph I  am 

looking for .   Here i t  is  more genera l .   I  do not  th ink tha t  is  the  

paragraph I  am looking speci f ica l l y  for ,  Chai rperson.   My 

apologies,  but  I  am t ry ing to …  

ADV MOHLAMONYANE SC :    Advocate Batohi ,  152 deals 

wi th an enterpr ise.   Is  that  not  the  one that  you are  looking  

for?  20 

ADV BATOHI :    Yes,  i t  deals wi th  the character is t i cs of  the  

enterpr ise,  but  I  was looking for  a par t i cu lar  paragraph where  

the team was consider ing whether  the enterpr ise being the  

Ser ious and V io lent  Cr ime Uni t  o f  the pol ice.  

ADV MOHLAMONYANE SC :    Okay,  maybe that ,  what  wi l l  
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he lp is  maybe we should star t  a t  70 ,  paragraph 70,  and then 

go to the organogram of  the ent i ty ,  Cato Manor uni t ,  which is  

deal t  wi th  . . . [ in tervenes]  

ADV BALOYI -MERE SC :    Advocate,  we have veered f rom my 

quest ion.   Can I  b r ing us a l l  back to  my quest ion?  

ADV MOHLAMONYANE SC :    My apologies.  

ADV BALOYI -MERE SC :    I  wanted c la r i ty  on paragraph 190,  

was i t  190.6,  on no evidence,  now we are br ing ing in  a lo t  o f  

th ings,  but  I  want  us to  go back to SB3,  page 135,  and look 

at  the purpose of  th is  memorandum.  I f  the wi tness does not  10 

mind reading the purpose at  SB3,  page 135,  in to the record.  

ADV BATOHI :    I f  you bear wi th me for  a moment ,  SB3,  page 

1…  

ADV BALOYI -MERE SC :    135.  

ADV BATOHI :     

“The purpose of  th is  memorandum is to  

provide the NDPP wi th an opin ion as  to the  

val id i t y  and the  appropr ia teness of  the  

decis ions by the former Nat ional  Di rector  o f  

Publ ic  Prosecut ions,  Advocate S Abrahams,  20 

and the act ing Nat ional  Di rector  of  Publ i c  

Prosecut ions,  Advocate N J iba,  to  author ise  

a prosecut ion in  terms of  sect ion 2(4)  o f  

POCA read wi th sect ion 2(1) (e)  and 2(1) ( f )  

in  respect  of  the State versus Booysen and 
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o thers. ”  

ADV BALOYI -MERE SC :    That  was the purpose of  th is  

memorandum.  

ADV BATOHI :    Mmm-mmm.  

ADV BALOYI -MERE SC :    Now,  what  they say at  paragraph 

190.6,  and I  wanted to,  okay,  I  wanted to,  I  wanted you to  

look at  i t ,  a t  paragraph 190.6 and paragraph 239,  because 

when you star ted  deal ing wi th th is  document ,  you said you 

are c la r i fy ing  the  no evidence issue,  and when I  went  to  

paragraph 239,  you then said,  okay,  they said there is  10 

insuf f ic ient  ev idence,  but  upon reading the  whole  

memorandum, you came to the conclusion that  there was no 

evidence.  

ADV BATOHI :    To support  racketeer ing charges.  

ADV BALOYI -MERE SC :    To support  racketeer ing charges,  

and when we,  the whole memorandum was on racketeer ing  

charges,  on the author isat ion on racketeer ing charges by  

both Advocates J iba and Advocate Abrahams.  

ADV BATOHI :    That  was the purpose of  the memorandum.  

ADV BALOYI -MERE SC :    That  was the purpose of  the 20 

memorandum.  

ADV BATOHI :    Cor rect .  

ADV BALOYI -MERE SC :    And noth ing e lse.   Now,  paragraph 

239 te l l s  us that  there was insuf f ic ient  ev idence to support  

the author isat ion in  terms of  2(1)(e)  and 2(1) ( f ) .   
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ADV BATOHI :    Mmm-mmm.  

CHAIRPERSON :    And then,  you then read 246,  which says,  

in  respect  of  both sets of  author isat ion,  a proper case for  

racketeer ing was not  made out .   And i t  was when I  asked th is  

quest ion that  does not ,  i f  papers are submit ted,  but  they do 

not  make out  a case to support  or  to ,  ja ,  to  resu l t  in to a  

posi t i ve order  g iven.   Does that  mean that  there was no 

evidence at  a l l?   And then we went  to  then 190.6,  wh ich then 

spoke about  an enterpr ise that  was,  an a l leged enterpr ise 

that  was on the verge of  ext inct ion .   An d then,  that  is  where  10 

you said the enterpr ise might  not  mean the racketeer ing 

issue.   I t  might  mean,  what  d id you cal l  the Cato Manor?  You 

cal led i t?  

ADV BATOHI :    SVC.   Ser ious and V io lent  Cr ime Uni t .   

ADV BALOYI -MERE SC :    Ser ious and V io lent  Cr imes.   And 

that  is  when we star ted ta lk ing about  the enterpr ise.   And 

when we,  the proper reading of  the def in i t ion of  en terpr ise,  

and a lso when you look at  the purpose.   The purpose was not  

to  invest igate the  SVC,  Ser ious and V io lent  Cr imes.   I t  was 

to invest igate whether  there was a reason to issue 20 

author isat ion cer t i f icates for  racketeer ing.   So,  can I  

conclude by saying,  can we agree that  af te r  reading th is ,  you 

came to your own conclusion that  there was no ev idence?  

Despi te the fact  that  in  some instances,  the authors  of  the  

memorandum te l l s  you that  there was insuf f ic ient  ev idence.   
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And we know what  insuf f ic ient  ev idence means.  

ADV BATOHI :    Okay.   So,  I  cannot  agree wi th your last  

quest ion,  and I  have got  to  expla in why.   Fi rs t ly ,  there are  

severa l  comments that  you made in  the course of  get t ing to  

the quest ion that  I  need to  comment  on.   For  example,  the 

purpose was not  to  invest igate the  SVC, but  to  invest igate  

racketeer ing author isat ions.   Now,  the whole point  here  is  

that  my understanding is  what  the team was saying is  that  the  

SVC is the enterpr ise.   That  i s  what  I  was t ry ing to f ind that  

par t  in  th is  report  that  actual ly  ta lks  about  how the enterpr ise  10 

is  def ined,  how the team was at tempt ing to de f ine the 

enterpr ise.  

 So,  th is  i s  a very  technica l ,  h ighly  technica l  i ssue.   

And i t  is  importan t  that  I  be permi t ted to expla in.   And I  have 

been taken on tangents.   I  was actual ly  t ry ing to expla in the  

evidence,  no evidence.   And I  had th is  document  tha t  I  had 

selected par ts f rom th is  report .   And I  was t ry ing to go through 

that  to  show that  my conclusion that  there was no evidence 

was based on those th ings.   And then we went ,  I  got  l ike a  

th i rd of  the way.   And then we went  to  the Act .   We got  to  20 

enterpr ise.   And I  am t ry ing to answer the quest ions.   But  we 

do get  s ide- t racked.   But  now I  am coming back to your 

quest ion,  which has a lo t  to  i t .   So,  I  need to expla in a few 

th ings.    

 F i rs t ly ,  I  am hoping that  paragraph 149,  which my 
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co l league says to  me might  help,  is  what  the paragraph that  

I  am looking for  that  wi l l  c la r i fy  the issue of  SVC and the  

enterpr ise.   

CHAIRPERSON :    Paragraph?  

ADV BATOHI :    149,  but  I  am checking mysel f  to  make sure 

i t  is  the cor rect  one.   No,  I  do not  th ink that  is  the paragraph 

I  am looking for .   Chai rperson,  the point  I  was t ry ing to make,  

and maybe I  wi l l  f ind i t  la ter  in  th is  document ,  is  that  the  

team, in  order  to  prove racketeer ing,  you have to prove that  

there was an enterpr ise.   An enterpr ise can be a  formal  10 

st ructure l i ke a uni t  o f  the pol ice,  wi th  a fo rmal  command 

st ructure.   Or an enterpr ise  cou ld be a more in formal  

s t ructure where there are ind iv iduals that  are as the Act  

s tates associated in  fact .   But  there is  no,  i t  is  more of  an 

in formal  ar rangement .    

 But  i t  is  neverthe less has a k ind o f  s t ructure where  

you have a manager and you have o thers that  par t i c ipate and 

do d i f fe rent ,  p lay  d i f ferent  ro les in  the enterpr ise.   In  th is  

case,  my understanding is  that  the  team that  were proposing 

racketeer ing charges were actual ly  def in ing the enterpr ise as  20 

the Ser ious and V io lent  Cr ime Uni t ,  a  formal  s t ructure in  the  

pol ice.   And that  is  why,  that  is  the  re levance of  that  uni t  to  

the charges re lat ing  to racketeer ing.   So,  I  am just  t ry ing to 

th ink how to st ructure my response.   Let  me check 152.1 ,  

Chai rperson,  i f  you wi l l  bear  wi th me.   I  am checking  152.1.   



4 DECEMBER 2025  –  DAY 12  

Page 119  o f  152  

So,  152 states :  

“An enterpr ise is  character ised by i t s  

members having  a common or  shared 

purpose,  where  there is  some sor t  o f  

h ie rarchica l  decis ion -making st ructure and 

where the enterpr ise is  ongoing w i th some 

cont inu i ty  of  personnel .   The Prevent ion  

Organised Cr ime Act  121 of  1998 does not  

def ine who is  a manager. ”  

151.1,  152.1 :  10 

“ In  respect  of  who the managers of  the  

enterpr ise were,  the prosecut ion  charged 

the accused accord ing to the organ isat iona l  

s t ructure of  the South Af r ican Po l ice and 

posi t ion they held  wi th in the i r  own uni ts  and 

or  sect ions.   Booysen was charged as a  

manager,  s ince he was the Provincia l  

Commander Organised Cr ime KZN and la ter  

on the Provincia l  Head DPCI KZN f rom 2010 

onwards.   Ol iv ie r  was the  Sect ion  20 

Commander of  the sect ion whi le  Locum and 

Van Tonder  were Group Commanders in  the  

sect ion,  whi ls t  a l l  the others under the i r  

command were charged in  sect ion 2(1)(e) . ”  

So,  that  is  why I  was ta lk ing about  the SVC being the  
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enterpr ise that  the team was saying was the racketeer ing 

enterpr ise.   I  th ink 152.1 actual ly  does address tha t .   I  am 

just  looking at  the  other  paragraphs that  fo l low.  

ADV BALOYI -MERE SC :    Advocate Batohi ,  I  am sorry to  

in ter rupt  you,  I  do not  th ink you and I  a t  loggerheads wi th  

what  you are saying,  I  th ink we agree.   We agree about  an  

enterpr ise and we agree that  what  you have just  read that  

Booysen was charged,  he was deemed to be the manager of  

the enterpr ise because of  the pos i t ion that  he held .   I  am 

paraphrasing,  but  I  hope I  am quot ing  you correct ly .   And the 10 

other  person,  Ol iv ie r ,  was considered to be a manager  

because of  whatever  posi t ion he had.   So,  that  does not  d i f fe r  

f rom what  I  am saying.    

 A l l  I  am saying is  the purpose of  th is  memorandum 

was to deal  wi th  the  enterpr ise and was to deal  wi th  the 

author isat ion cer t i f icates by both Advocate J iba and 

Advocate Abrahams and somewhere in  th is  memorandum, 

they say,  maybe they mischaracter ised the two pol ice  of f icers  

as managers of  an  enterpr ise.   And a lso,  they approached the  

two act ing or  the two Heads of  NPA wi th insuf f i c ient  ev idence 20 

whi le  seeking author isat ion cer t i f icates  for  racketeer ing.   

Should I  repeat  the last  por t ion?    

ADV BATOHI :    No,  I  heard i t .  

ADV BALOYI -MERE SC :    Yes.   So,  I  am saying you and I ,  I  

th ink we are on the  same page,  except  only that  you,  af te r  
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reading th is  whole memorandum, you came to a conclusion 

that  there was no evidence at  a l l .   

ADV BATOHI :    [No answer]  

ADV BALOYI -MERE SC :    I  wi l l  leave i t  a t  that .  

ADV BATOHI :    No,  I  am consider ing my response to that .  

ADV BALOYI -MERE SC :    Oh,  okay.  

ADV BATOHI :    No,  sorry.   My apologies.   I  am just  reading 

your quest ion before that  because I  want  to  make sure that  I  

respond cor rect ly .   So,  I  am reading about  your  comments  

that  you say they mischaracter ised them as managers.   Are 10 

you refer r ing to the authors  of  the report  that  

mischaracter ised them?  

ADV BALOYI -MERE SC :    Not  the  authors,  the  authors say 

the appl icants for  the author isa t ion of  the racketeer ing 

cer t i f icates,  and that  i s  the paragraph that  you just  read,  I  

th ink 152.1.   Because they say they charged the accused 

accord ing to the organisat ional  s t ructure of  the South  Af r ican 

pol ice.   I  am saying maybe they mischaracter ised,  they read 

or  they assumed that  they are managers of  the enterpr ise  

based on the posi t ions that  they held wi th in SAPS.  20 

ADV BATOHI :    So,  maybe the,  so you are not ,  so  i t  is  not  

the authors.  

ADV BALOYI -MERE SC :    Not  the authors.  

ADV BATOHI :    Sor ry,  that  is  f ine.   Okay,  but  i t  is  the team.  

ADV BALOYI -MERE SC :    The appl icant s,  the team, yes.  
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ADV BATOHI :    Understood.   Chai rperson,  yes,  we can only 

surmise about  what  they thought  when they looked at  the  

evidence.   So,  I  cannot  comment  on that .   But  what  I  do want  

to  say is  that  I  was t ry ing to answer  the quest ion at  the outset  

about  why I  came to the conclusion correct ly ,  as you say,  

having read a l l  o f  th is ,  having read the report ,  considered the  

evidence,  as wel l  as the Gorven judgment ,  that  there was no 

evidence to support  racketeer ing charges.    

 And I  do want  to  state speci f i ca l l y  that  in  that  regard,  

we have a s i tuat ion where we have the key statements that  10 

the,  both Advocate J iba and Advocate Abraham s say they 

re l ied on to come to the conclusion  that  there was,  that  they 

could author ise racketeer ing,  were  statements that  we have 

deal t  wi th .   And in  terms of  deal ing wi th the addi t ional  

s tatements that  Advocate Abraham s said he got ,  the  

statements of  A iyer  and Brown were not  able  to  assist  the 

prosecut ion in  proving that  Booysen  had managed a cr iminal  

enterpr ise or  that  he par t i c ipated in  the af fa i rs  of  the cr iminal  

enterpr ise,  which Advocate Abrahams had actual ly  took those 

statements to  prove that .   Wel l ,  maybe wi th other  th ings as  20 

wel l .    

 But  the Danikas evidence,  th is  was unsworn  

statement .   And I  do want  to  refer  to  our  pol icy d i rect ives that  

deal  wi th  whether ,  and I  was asked a quest ion some t ime ago 

about  whether  in format ion or  ev idence that  is  not  sworn can 
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be considered.   And I  want  to  speci f ica l l y  refer  to  our  pol i cy  

d i rect ives.   I  th ink  i t  is  that  deal  speci f ica l l y  wi th  th is  aspect .  

ADV MOHLAMONYANE SC :    Yes,  Advocate Batohi ,  they are  

not  par t  o f  the record.   We wi l l  then ask that  they be handed 

up as exhib i t s .   

ADV BATOHI :    Thank you.  

ADV MOHLAMONYANE SC :    Madam Chair ,  w i th  your  

permission.   The pol icy d i rect ives are not  in  the bundles.   I t  

is  only the Code o f  Conduct  and the prosecutor ia l .   They have 

the pol icy d i rect ives.   And they wi l l  la ter  be marked  as 10 

exhib i ts  accord ingly.   And I  am giv ing my col league two 

copies.    

CHAIRPERSON :    This i s  par t  o f  the  pol icy d i rect ive that  runs 

f rom part  4 .   Is  i t  de l iberate that  they are g iv ing us only these 

pages?   

ADV MOHLAMONYANE SC :    I t  i s  del iberate.   These are the  

pages,  that  those copies I  have,  which have been g iven to me 

by the NPA team.  

CHAIRPERSON :    I  have read somewhere where they refer  to  

cer ta in por t ions of  pol i cy d i rect ives.   But  I  am not  sure 20 

whether  that  is  conf ined only to  par t  4 .   Otherwise,  we wi l l  

have a p iecemeal  refer ra l  to  th is  document .   And i t  may end 

up being marked d i f ferent ly  at  a  la ter  s tage.  

ADV MOHLAMONYANE SC :    Madam Chair ,  I  am informed by 

the NPA team that ,  yes,  i t  is  del iberate.   But  the wi tness wi l l  
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expla in why i t  is  as i t  is  now.  

CHAIRPERSON :    And th is  document  is  in  re lat ion to which 

point ,  which my s is te r  was asking?  Is  i t  connected to those 

issues that  have been ra ised regard ing the no evidence?  

ADV MOHLAMONYANE SC :    I t  is  connected,  Madam Chair .  

CHAIRPERSON :    I t  is  connected.  

ADV MOHLAMONYANE SC :    Yes,  i t  is  connected,  as  wel l  as  

the wi thdrawals,  wi thdrawal  by prosecutors,  inst i tu t ion of  

prosecut ions,  i t  deals wi th that .   Advocate Batoh i?  

ADV BATOHI :    Yes,  my apologies,  Chai rperson.   I  am t ry ing  10 

to f ind the document .   F i rs t l y ,  I  should perhaps deal  wi th  the  

pol icy d i rect ives that  we have handed in .   Chai rperson,  the  

pol icy d i rect ives are conf ident ia l ,  is  a conf ident ia l  document .   

I t  is  not  made publ ic .   And th is  document ,  so what  we have 

done is  we have,  I  have obta ined permission f rom the 

Execut ive Commi t tee of  the NPA to d isc lose these par ts of  

the pol icy d i rect ives.   I  th ink i t  is  about  a 150 -page document  

that  re lates to speci f i c  aspects tha t  have been canvassed in  

th is  enqui ry.    

 And that  is  par t  4 ,  par t  4  that  deals wi th inst i tu t ion of  20 

prosecut ions.   Par t  5  that  deals wi th wi thdrawal  of  cases and 

stopping of  prosecut ions.   And par t  6  that  deals wi th the 

representat ions and reasons for  decis ions.   Chai rperson,  but  

I  am looking spec i f ica l l y  to  go back to where we were.   I  was 

deal ing wi th the fact  that  there was no evidence and I  sa id  
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that  the issue of  sworn statements,  there is  in  one of  our  

d i rect ives or  the pol icy i tse l f  very c lear  d i rect ion that  i t  is  only  

sworn statements that  must  be considered as evidence before  

a decis ion to prosecute is  taken.   I  am going to f ind that  and 

we wi l l  then refer  the panel  to  where  exact ly  that  can be 

found.  

ADV MOHLAMONYANE SC :    Madam Chair ,  I  am aler ted to  

the fact  that  i t  is  lunch break.  

CHAIRPERSON :    Yes,  i t  is  a  lunch break and I  must  check 

f i rs t  wi th  my s is te r  whether  she is  done wi th her  quest ions.  10 

ADV BALOYI -MERE SC :    I  am done,  but  I  wanted to ask 

Advocate  Batohi  to  consider  something whi le  on lunch.   Can 

you,  you keep on refer r ing to,  is  i t  Danikas statement  that  

was not  deposed to?   Can you look at  i t  and a lso read sect ion  

2 of  the POCA Act ,  subsect ion 2,  and advise us on how that  

is  deal t  wi th  and whether  your  po l icy d i rect ives can t rump 

what  i s  conta ined in  the POCA Act  in  sect ion 2(2) .  

ADV BATOHI :    Certa in ly  cannot  t rump an Act ,  but  I  wi l l  have 

a look at  i t  and see how i t  works together  perhaps.  

ADV BALOYI -MERE SC :    Chai r ,  thank you.  20 

CHAIRPERSON :    We wi l l  ad journ.   In  re lat ion to th is  aspect  

of  the no evidence,  I  would l ike you to look at  paragraph 143,  

SB3183 at  paragraph 143 and c la r i fy  what  we should make of  

th is  statement .   

ADV BATOHI :    Chai rperson,  i f  I  have got  that  r ight ,  SB3? 
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CHAIRPERSON :    SB3,  183 at  paragraph 143 .  

ADV BATOHI :    Page 183 at  paragraph 143 .  

CHAIRPERSON :    143,  the admission made by General  

Booysen  of  h is  presence at  the scenes and I  am ra is ing i t  in  

re lat ion to the no evidence as regards the  racketeer ing  

charges.  

ADV BATOHI :    Certa in ly ,  Chai rperson.  

CHAIRPERSON :    You can ref lect  on that  and you may 

address us when we reconvene.  

ADV BATOHI :    Sure,  we have found the pol icy but  I  wi l l  deal  10 

wi th i t  a f te r  lunch.  

CHAIRPERSON :    Yes,  thank you.   Let  us take a lunch 

adjournment .   I t  i s  now ten to two.   I  have confer red wi th my 

s is ters.   We wi l l  have an hour lunch break unt i l  ten to  three.   

We adjourn.  

ENQUIRY ADJOURNS  

ENQUIRY RESUMES 

CHAIRPERSON :   A f ternoon everyone .   Af ternoon Advocate  

Batohi .   Good af te rnoon,  Ntate  Chauke.   Af ternoon,  Advocate  

Mohlamonyane.   You may proceed .   You are st i l l  under oath,  20 

ma’am.  

ADV BATOHI :   Yes,  thank you,  Cha i rperson .   

ADV MOHLAMONYANE SC :   Thank you,  Madam Chai r .   

CHAIRPERSON :   When we adjourned,  I  drew your a t tent ion 

to paragraph 143 of  SB3183 .   In  re lat ion to the issue of  no 
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ev idence,  what  should we make of  the statement ,  the 

admission by General  Booysens,  among other  th ings,  insofar  

as the racketeer ing charges are concerned ?   

ADV MOHLAMONYANE SC :   Advocate Batohi ,  you may 

perhaps want  to  read that  paragraph wi th in i ts  context  to  

enable you to g ive an appropr ia te answer .    

ADV BATOHI :   Yes,  sure.   Thank you,  I  wi l l  do that .   Madame 

Baloyi -Mere a lso ask me a quest ion before that .   I  wi l l  dea l  

wi th  that  af te r  th is  quest ion .   So,  a t  143:  

 “Booysen admits in  h is  appl icat ions that  10 

he was on another  cr ime scene,  which  

is  fu r ther  cor roborated by an ent ry in  the  

occur rence register  dated 4 Ju ly 2011 

by Capta in Msomi .   In  fact ,  both  Capta in  

Ol iv ier  and General  Booysen,  who i t  is  

a l leged managed the act iv i t ies of  the  

SVC sect ion of  the Durban Organ ized 

Cr ime,  were present  af te rwards at  the 

cr ime scenes in  Durban North CAS 

67/7/2011,  69/7/2011,  and CAS 20 

71/7/2011. ”   

 So the quest ion is ,  what  do we make in  re lat ion to  

th is  i ssue when one considers the evidence -no-evidence 

issue,  in  re lat ion,  pa r t icu lar ly  in  re la t ion to racketeer ing ?  So,  

Chai rperson,  what  th is  statement  says is  that  Booysen  
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admi t ted  that  he was on another  cr ime scene  and in  terms of  

racketeer ing,  one has to prove that  you  were,  you commit ted 

two predicate of fenses .   Now,  one has to read  the ent i re ,  one 

has to read more  of  th is  report  to  understand whether  there  

is  any suggest ion  that  th is  was one of  the predicate of fenses.  

 My understanding is  that  i t  is  not ,  because i f  I  am not  

mistaken,  th is  par t icu lar  scene re la tes to the Howick  scene .   

I  hope I  am not  m istaken .   And,  no,  I  am not  sure tha t  i t  can 

be Howick,  because i t  is  Durban North CAS 67,  so i t  def in i te ly  

cannot  be the Howick mat ter .   But  the point  being that  they 10 

are pol ice  of f icers,  and they wi l l  be at tending cr ime scenes .   

That  is  what  par t  o f  the i r  job is .   And in  th is  par t icu la r  

instance,  they are admi t t ing that  they were at  a  par t icu la r  

cr ime scene.  

 But  the panel  that  looked at  th is  found that  even 

though there was evidence that  Booysen  was at  a cr ime 

scene,  in  the one instance in  the  Howick mat ter  where he 

ar r ived af ter  the inc ident ,  there was no evidence to prove two 

predicate of fenses in  respect  of  General  Booysen,  which is  

one of  the  requi rements to ,  one of  the  e lements  of  the 20 

racketeer ing of fense .   And even i f  you are on the scene wi th  

regard to predicate of fenses,  you have to have evidence that  

the person was actual ly  involved in  the commission  of  that  

of fense.   So even arr iv ing on the scene la ter  would not  have 

been suf f ic ient .  
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 So the short  answer,  Chai rperson,  i s  that  i t  would not  

s t i l l  p rove that  there were two predicate of fenses that  

Booysen  had commit ted wi th in the speci f ied per iod in  order  

to  sat is fy  one of  the e lements of  racketeer ing .    

CHAIRPERSON :   In  the context  of  2 (1)(e)  and ( f ) ,  would your 

answer st i l l  be the same ?  

ADV BATOHI :   Yes,  Chai rperson ,  2(1) (e)  and ( f )  re lates to 

the management  or  the par t ic ipat ion in  the enterpr ise  and 

that  is  correct ,  Chai rperson .   

CHAIRPERSON :   [ Ind ist inct ]… [ microphone of f ]  I  beg your 10 

pardon.  

ADV BATOHI :   One of  them is management  …[intervenes] .  

CHAIRPERSON :   In  (e )  speaks of  managing ,  or  employed by ,  

or  associated wi th  any enterpr ise,  conducts or  par t i c ipates in  

the conduct  d i rect ly  or  ind i rect ly .   Now my quest ion is  in  

re lat ion to  2(1)(e) ,  wi l l  your  answer,  g iven the phrasing of  

2(1) (e) ,  wi l l  your  answer st i l l  be the same ?  

ADV BATOHI :   Chai rperson,  i t  wi l l  s t i l l  be the same because  

…[intervenes] .  

CHAIRPERSON :   I f  i t  is  s t i l l  the same,  I  wi l l  accept  that .  20 

ADV BATOHI :   Yes,  I  wi l l  just  expla in why in  one sentence .   

Because you st i l l  have to prove two predicate of fenses.   Once 

you establ ish two predicate of fenses,  then you can then look 

at  what  the ro le o f  the person was in  the enterpr ise .   

CHAIRPERSON :   Where in  2 (1)  do we see the need to 
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establ ish a predicate of fense ,  because 2 speaks of  (1 )  and 

sub (a) ,  (b) ,  (c) ,  (d) ,  (e) ,  ( f ) .   Where does i t  requi re s that  one 

would have had to establ ish a pred icate of fense ?  

ADV BATOHI :   Two predicate of fenses,  yes .   What  sect ion is  

i t?   Chai rperson,  I  have to f ind the  sect ion in  POCA that ,  I  

th ink i t  might  be in  the def in i t ion ,  I  am not  sure .  

CHAIRPERSON :   Because …[intervenes] .  

ADV BATOHI :   I t  might  be in  the def in i t ion .   

CHAIRPERSON :   My reading of  sect ion 2 is  the stand -a lone 

provis ion that  refers to  of fenses.    10 

ADV MOHLAMONYANE SC :   Maybe go to ,  Advocate  Batohi ,  

wi th  your permiss ion,  Madam Chair .  

CHAIRPERSON :   Yes.  

ADV MOHLAMONYANE SC :   To the def in i t ion of  pa t tern of  

racketeer ing act iv i ty ,  sect ion 1 of  the def in i t ions.  

ADV MOHLAMONYANE SC :   Yes,  that  is  r ight ,  I  am there .   

Chai rperson,  one of  the requi rements ,  one of  the e lements of  

racketeer ing is  a  pat te rn of  racketeer ing act iv i ty  and i t  i s  

def ined:  

 “ I t  means a  p lanned,  ongoing,  20 

cont inuous,  o r  repeated par t i c ipat ion or  

involvement  in  any of fense referred  to in  

Schedule 1  and inc ludes at  least  two 

of fenses referred  to in  Schedule 1 ,  o f  

which one of  the o f fenses occurred af ter  
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the commencement  of  th is  act  and the  

last  occurrence occurred wi th in ten  

years,  excluding any per iod  of  

impr isonment  af ter  the commission of  

such pr ior  of fense refer red to  in  

Schedule 1 . ”   

 So one of  the e lements is  a pat tern of  racketeer ing  

act iv i t y  and th is  i s  what  needs to be establ ished .   

CHAIRPERSON :   Yes,  thank you.  

ADV BATOHI :   Thank you,  Chai rperson .  10 

CHAIRPERSON :   Thank you.  

ADV BATOHI :   I f  I  may proceed to the quest ion that  was 

ra ised by Madam Baloyi -Mere before the lunch break .   The 

quest ion was that  I  keep refer r ing to Danika’s statement  that  

was not  deposed to .   I  hope I  get  th is  r ight .   I  am just  making 

sure that  i t  is .   To read that  wi th  Sect ion 2 (2)  and advise in  

the context  of  Sect ion 2 (2) .   F i rs t l y ,  o r  le t  me deal  precise ly 

wi th that .   Sect ion 2 (2)  of  the POCA reads as fo l lows :  

 “The court  may hear evidence,  inc luding  

evidence wi th regard to hearsay,  s imi lar  20 

facts or  previous convict ions,  re lat ing to  

of fenses contemplated in  subsect ion 1,  

notwi thstanding that  such evidence 

might  otherwise  be inadmissib le,  

provided that  such evidence would  not  
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render a t r ia l  unfa i r . ”  

 Chai rperson,  in  o rder  to  answer th is  quest ion,  we 

have to f i rs t  go to ,  wel l ,  le t  us f i rs t  deal  wi th  i t  in  th is  way .   

Danika’s  statement  is  not ,  my understanding is  that  i t  is  not  

presented as hearsay evidence in  th is  mat ter .    

 Hearsay evidence,  as we a l l  know as lawyers,  i s  

where a person ment ions someth ing in  a statement  that  

somebody e lse to ld them.  But  even that  person who makes 

that  hearsay sta tement  must  depose to that  in  a  sworn  

statement ,  in  a s igned sworn sta tement ,  before i t  can be 10 

considered to be hearsay ,  before i t  can be considered to be 

evidence at  a l l .   And in  th is  regard ,  I  want  to  refer  us to  Part  

4  of  our  pol i cy d i rect ives.   A states cr i ter ia ,  Sect ion A  cr i ter ia .    

Paragraph 1 .   A case –  may I  p roceed,  Chai rperson ?  

CHAIRPERSON :   Yes,  proceed.  

ADV BATOHI :   Thank you.   

 “A case may only  be p laced on the  ro l l  

i f  there is  ev idence under oath or  

af f i rmat ion tha t  establ ishes the  

e lements of  an of fense and l inks the  20 

ident i f ied suspect  to  i t .   This appl ies 

equal ly  when the docket  is  presented to 

the prosecutor  as  a so -cal led decis ion  

docket  wi thout  any arrest  or  when the  

docket  is  presented fo l lowing the arrest  
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o f  an accused person. ”   

 So i t  is  s imply no t  acceptable ,  i t  is  not  permissib le  

for  a prosecutor  to  consider  a statement  that  i s  not  sworn as  

evidence at  any stage .   So,  that  is  my response to that  

quest ion.   

ADV BALOYI -MERE SC :   Thank you,  Advocate Batohi .  

ADV BATOHI :   Thank you,  Chai rperson .   I  th ink those were  

the two quest ions before the lunch adjournment .  

CHAIRPERSON :   Advocate Mohlamonyane,  p lease proceed.  

ADV MOHLAMONYANE SC :   Thank you,  Madam Chai r .  10 

CHAIRPERSON :   I  suppose you are going back to the 

statement ,  to  Advocate Batohi ’ s  a f f idavi t .   

ADV MOHLAMONYANE SC :   Yes,  we wi l l  go back to i t  in  a 

moment .   Whi ls t  you are st i l l  on the d i rect ives,  le t  us  go to  

page 14.   That  is  Part  5  thereof ,  where i t  deals wi th  

wi thdrawal  of  cases and stopping o f  prosecut ions .   Read the  

whole of  i t .    

ADV MOHLAMONYANE SC :   Yes,  i f  you could bear wi th me 

for  a moment .   Just  bear wi th me,  Chai rperson .   I  am looking 

for  another  document .   Yes,  thank you,  Chai rperson .  20 

ADV MOHLAMONYANE SC :    Do we have i t  in  f ront  of  you ?   

ADV BATOHI :   I  do.  

ADV MOHLAMONYANE SC :   And,  by the way,  th is  pol icy was 

updated in  Apr i l  2012,  not  so ?  

ADV BATOHI :   Yes,  that  i s  cor rect .  
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ADV MOHLAMONYANE SC :   This pol icy d i rect ives.  

ADV BATOHI :   This  is  the one that  is  dated 2012,  Apr i l .   

There was a previous one,  I  th ink f rom 2006,  that  was up unt i l  

2012,  Apr i l  and th is  one was f rom 2012,  Apr i l .   This i s  updated 

here.  

ADV MOHLAMONYANE SC :   Read,  read …[incomple te] .  

ADV BATOHI :   I  wi l l  read paragraph 1 .   

CHAIRPERSON :   Counsel ,  in  re lat ion to which aspect  are you 

referr ing us to th is  Part  5 ,  because you have been referr ing  

us to a bundle of  documents and somet imes I  do not  fo l low 10 

why you go there .   I t  wi l l  ass ist  us for  our  p reparat ion  so that  

we can read those documents wi th in a par t icu lar  context .   

Somet imes you are referred to a document  you cannot  even 

f igure out  where you are going.    

ADV MOHLAMONYANE SC :   Reference,  Madam Chair ,  

thanks,  is  to  the issue that  was dea l t  wi th  where prosecutors 

can wi thdraw charges .  

CHAIRPERSON :   Yes,  thank you .   

ADV MOHLAMONYANE SC :   To what  extent  can a prosecutor  

provis ional ly  wi thdraw a charge or  otherwise wi thdraw i t  20 

permanent ly .   I t  deals wi th that .   

CHAIRPERSON :   [ Ind ist inct ]… [microphone of f ]  mean ing that  

you revis i t ing that  very issue again.   P lease d i rect  us 

…[indist inct ]  document .  

ADV MOHLAMONYANE SC :   Indeed,  I  wi l l  do so.   Advocate  
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Batohi ,  would you read Part  5  in to the record.  

ADV BATOHI :   Yes,  thank you.    

ADV MOHLAMONYANE SC :   Paragraphs 1 to  8,  to  9.  

ADV BATOHI :   I  wi l l  cer ta in ly  do that .   To contextual ize for  

the Chai rperson,  paragraph 182 that  I  was deal ing w i th deal t  

wi th  the issue o f  the d i f fe rent  approaches that  Advocate 

Chauke took in  the Booysen mat ter  where  there was no 

evidence to support  racketeer ing charges  and in  the Booysen  

mat ter ,  that  was,  in  the Mdlu l i  mat ter ,  that  was wi thdrawn .   

This par t  deals wi th wi thdrawal  of  cases .   Par t  5  of  the pol icy  10 

d i rect ives,  paragraph 1,  s tates the fo l lowing :  

 “Once enro l led,  cases may only be 

wi thdrawn on compel l ing grounds .   

Example,  i f  i t  appears af ter  a thorough 

pol ice invest igat ion,  there is  no longer  

any reasonable prospect  of  a  successfu l  

prosecut ion . ”   

 I  wi l l  read paragraph 2 as wel l .  

 “Cases should not  be wi thdrawn sole ly  

on  the ground that  the accused person 20 

has compensated or  re imbursed the 

compla inant  o r  on the ground that  a 

compla inant  requests a d iscont inuance 

of  the prosecut ion .   Prosecutors should  

exerc ise specia l  care when approached 
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by a v ic t im who is  in  a c lose re lat ionship 

wi th the accused person . ”   

 I  do not  th ink tha t  par t ,  sect ion  2,  real ly  appl ies in  

th is  mat ter ,  but  i t  is  f ine that  I  have read i t  in .   Paragraph 3 :  

 “Wherever a case is  wi thdrawn,  the  

reason fo r  the  wi thdrawal  must  be 

provided to the court  and noted in  the 

invest igat ing d iary .   Where necessary,  

d i rect ion must  be g iven in  the  

invest igat ing d iary for  the fu r ther  10 

handl ing of  the mat ter .   The prosecutor  

must  s ign and date such ent ry  in  h is  o r  

her  name must  a lso be c lear ly  pr in ted . ”   

 Chai rperson,  i f  we go back to the issue of  the  

wi thdrawal  and just  in  deal ing wi th sect ion 182 of  my af f idavi t  

…[intervenes] .  

CHAIRPERSON :   [ Ind ist inct ]… [microphone of f ] .  

ADV BATOHI :   Paragraph 182 of  my af f idavi t .   I  apologize,  

Chai rperson,  i t  gets rather  t i r ing here  and your bra in star ts  

f reezing somet imes.   Paragraph 182 of  my af f idavi t .   Looking  20 

at ,  again,  the dec is ion of  Advocate  Chauke to wi thdraw the  

charges at  the t ime that  he d id,  there were var ious reasons 

why I  had ind icated that  the decis ion was incor rect ly  taken at  

that  point .   And the f i rs t  one is  the s t rength of  the  murder and 

the at tempted murder charges.  
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 As I  had said,  they were in t r i cate ly  entwined wi th the  

other  charges  and the fact  that  Advocate Chauke h imsel f  

recognized th is .   A lso,  we must  bear in  mind,  Chai rperson,  

that  the f ind ings,  these f ind ings were conf i rmed in  the 

subsequent  cr iminal  t r ia l  on the other  charges.  

 Another  reason why you would not  expect  a  

prosecutor  in  the posi t ion of  Advocate Chauke  not  to  

wi thdraw these charges in  the face of  the st rength  of  the 

c i rcumstant ia l  ev idence was the fo l lowing .   The fact  that  we 

must  not  forget ,  Chai rperson,  that  the murder had taken p lace 10 

some about  12 years before that .   And in  the case that  

fo l lowed la ter ,  when General  Mdlu l i  was f ina l l y  charged and 

prosecuted for  the other  charges but  not  the a t tempted 

murder charges,  he was a lso  charged ,  one of  the charges that  

he  faced was defeat ing the ends of  just ice between 1997 and 

2000.  

 And th is  i s  one o f  the charges tha t  he would have 

faced pr ior  to  the  murder charges being wi thdrawn .   That  i s  

my understanding .   And i f  one looks at  that  aspect  o f  i t ,  the 

fact  that  Genera l  Mdlu l i ,  my understanding is  Advocate  20 

Chauke on h is own vers ion says that  even though he had 

doubts about  the murder and the at tempted murder charges,  

he fe l t  d i f ferent ly .   He fe l t  that  there was suf f ic ient  ev idence 

wi th  regard to a l l  the  other  charges  and one of  those other  

charges re lated to defeat ing the ends of  just ice .    
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 And the a l legat ions in  respect  of  th is  charge,  

defeat ing the ends of  just ice,  w as that  General  Mdlu l i  had 

act ive ly suppressed the murder and re lated charges against  

h imsel f  and h is co -accused.   Miss ing dockets,  i t  was a l leged,  

were found in  h is  of f ice .    

 I f  he genuinely bel ieved that  th is  case was st rong,  

then i t  would mean that  he bel ieved that  the state would be 

able to  prove tha t  Mdlu l i ,  be ing the accused in  the  murder  

and at tempted murder,  had act ive ly t r ied to s top the  

invest igat ion and prevent  h is  c r iminal  prosecut ion .    10 

 Wi th respect  to  any person,  par t i cu lar ly  in  the  

posi t ion of  General  Mdlu l i ,  who t r ies to  do that ,  that  i s  

ind icat ive of  a  gui l ty  mind  when you do not  want  to  face 

something,  you suppress an invest igat ion .   So these are a l l ,  

th is  i s  the weal th,  th is  i s  what  Advocate Chauke found before 

h im.    

 And then we state in  our  Part  5 ,  wel l ,  the  NPA,  that  

a case may,  once enro l led,  a case must  be wi thdrawn only on  

compel l ing grounds.    

CHAIRPERSON :   You are basing th is  statement  on  20 

conjecture,  is  i t  not?  

ADV BATOHI :   Which statement?  

CHAIRPERSON :   The fact  that  he d id a l l  these th ings 

because of ,  the way you put  i t ,  o f  a  gui l ty  mind?  

ADV BATOHI :   Chai rperson,  I  am concluding that  a  person 
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who does a l l  those th ings is  ind icat ive of  someone that  wants  

to  h ide something .   Let  me,  le t  us  put  i t  that  way .  

CHAIRPERSON :   Ja,  I  am using the term you used,  that  he  

would have had a  gui l ty  mind.   What  does that  mean?  That  

he would have,  he  is  p resumed to be gui l ty  even at  that  

s tage?  

ADV BATOHI :   I  would say that  he had something to h ide,  

Chai rperson,  at  that  s tage.  

CHAIRPERSON :   Is  that  what  you mean?  

ADV BATOHI :   That  is  what  I  meant .   10 

CHAIRPERSON :   Because you are  presumed innocent  unt i l  

you are found gui l ty .  

ADV BATOHI :   Absolute ly ,  that  is  cor rect .  

CHAIRPERSON :   That  is  why I  am ra is ing th is  point .  

ADV BATOHI :   That  is  correct ,  Chai rperson.  

CHAIRPERSON :   That  when you speak of  the concept  of  

somebody having  a gui l ty  mind,  i t  may presuppose that  you 

are pre judging th is  person even before the person is  t r ied.  

ADV BATOHI :   No,  Chai rperson,  that  i s  not  what  I  in tended .   

I f  I  could expla in .   When we …[ intervenes] .  20 

CHAIRPERSON :   No,  no,  but  you used the concept  that  he  

has a gui l t y  mind  and that  i s  why I  t ry  to  check wi th you ,  what  

do you mean?  

ADV BATOHI :   Sure.   Sure.  

CHAIRPERSON :   You may proceed Advocate Batohi .  
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ADV BATOHI :   Thank you,  Chai rperson.   So the po int  I  was 

t ry ing to make is  that ,  sorry,  I  am not  sure where I  was,  what  

I  was ta lk ing about .  

ADV BALOYI -MERE SC :   Advocate Batohi ,  le t  me remind you.  

ADV BATOHI :   Thank you.   I  am not  tak ing notes as I  speak.   

That  is  helpfu l .  

ADV BALOYI -MERE SC :   You said once  a,  you went  back,  

you gave a l l  your  facts,  and then you went  back to Part  5 .  

ADV BATOHI :   Ah,  thank you.  

ADV BALOYI -MERE SC :   And you said once enro l led,  cases 10 

may only be wi thdrawn on compel l ing grounds .  

ADV BATOHI :   Yes,  thank you.    

ADV BALOYI -MERE SC :   I  can assure you I  had vowed to  

mysel f  that  I  am not  going to  ask you any more quest ions,  but  

indulge me wi th th is  one only.  

ADV BATOHI :   Can I  re fuse that ,  Chai rperson?  

CHAIRPERSON :   You would have to seek my permission.  

ADV BATOHI :   That  is  why I  asked you,  Chai rperson.  

ADV BALOYI -MERE SC :   There are examples g iven on one ,  

for  example,  i f  i t  appears af ter  a thorough pol ice invest igat ion  20 

that  there is  no  longer any reasonable prospect  of  a  

successfu l  p rosecut ion.   But  I  take i t  th is  is  not  exhaust ive .   

This is  not  the only reason.  

ADV BATOHI :   Absolute ly ,  Chai rperson.  

ADV BALOYI -MERE SC :   And then I  wi l l  take you back to the 
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f i rs t  sentence that  says “compel l ing grounds. ”   And f rom what  

we have heard so fa r ,  even f rom you,  Advocate  Chauke 

wi thdrew some,  w i thdrew the charges against  Mdlu l i  in  order  

to  avoid ,  oh okay,  wi thdrew,  referred to an inquest ,  but  h is  

reason being,  “ I  want  to  avoid a  f ragmented prosecut ion. ”  

Would that  not  fa l l  wi th in a compel l ing ground?   

ADV BATOHI :   Chai rperson,  the issue of  avoid ing a  

f ragmented t r ia l  came much la ter .   That  decis ion was made 

af ter  the ,  l e t  me get  th is  r ight .   He wi thdrew the charges of  

the murder,  and then af te r  the inquest  f ind ings were made,  10 

he was p lanning to proceed on the other  charges,  and not  the 

murder charge  and that  was when he had ind icated ,  wel l  ja ,  I  

am t ry ing to just  get  my thoughts correct .   Sorry fo r  going  

long,  because I  want  to  answer the quest ion proper ly .   

Because there are  two aspects to  i t .  

His wi thdrawal  of  the charges in i t ia l ly  had noth ing to do wi th  

f ragmentat ion of  the charges .   Yes,  le t  me st ick to  that .  

 So that  was not  an issue at  that  point ,  f ragmentat ion  

of  charges,  the w i thdrawal  of  the charges .   The reason fo r  

the wi thdrawal  of  the charges,  my understanding,  i s  because 20 

of  the representat ions that  General  Mdlu l i  submi t ted,  a l leg ing  

a rather  far - fe tched conspi racy  and that  was the reason  for  

the,  for  my unders tanding,  for  Advocate Chauke’s decis ion to  

withdraw and refer  the mat ter  for  an inquest .  

ADV BALOYI -MERE SC :   Proceed,  Counsel .  
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ADV MOHLAMONYANE SC :   You were on the  pol icy 

d i rect ives,  Part  5 .  

ADV BATOHI :   Yes.   I  am not  sure i f  there are any other  par ts  

to  th is  that  I  need to read in to the record  fo r  cur rent ,  that  wi l l  

be re levant  for  current  purposes .    

ADV MOHLAMONYANE SC :   Paragraph 8 wi l l  be  re levant  

about  the stopping of  a  prosecut ion .  

ADV BATOHI :   - :  

 “The stopping of  a  prosecut ion in  terms 

of  sect ion 6 (b)  of  the Cr iminal  10 

Procedure Act  e f fect ive ly means that  

the prosecut ing author i t y  is  abandoning 

the case.   The accused person wi l l  be  

ent i t led to an acqui t ta l  and may not  be 

charged again on the same facts .   A  

prosecutor  may therefore not  s top a  

prosecut ion w i thout  a DPP’s 

author izat ion. ”   

ADV MOHLAMONYANE SC :   Go to paragraph 9.  

ADV BATOHI :   - :  20 

 “As a ru le,  cr iminal  proceedings should  

only be stopped …” [ in tervenes] .  

CHAIRPERSON :   I  am sor ry .   L ike my s is ter ,  I  was not  going 

to ask any quest ion,  but  I  need c la r i ty ,  so I  g ive  mysel f  

permission .   Paragraph 8,  Advocate Mohlamonyane,  i t  does 
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not  apply here because i t  speaks of  the prosecutor .   Is  i t  

re levant  here?  

ADV MOHLAMONYANE SC :   Madam Chai r  …[intervenes] .  

CHAIRPERSON :   The stopping of  p rosecut ion.  

ADV MOHLAMONYANE SC :   Ja,  Madam Chai r ,  i t  is  re levant  

in  the sense that  a  prosecutor  h imse l f ,  an ord inary prosecutor  

who prosecutes in  the magist rate ’s  cour t ,  does not  have 

author i ty  to  stop a prosecut ion.   He or  she can only  do so i f  

he or  she is  author ized by a h igher author i t y ,  in  th is  case a 

DPP.   And they can only do that  i f  an accused person has 10 

a l ready p leaded .   So i t  is  re levant  in  that  regard.  

CHAIRPERSON :   My quest ion,  yes but  we are not  deal ing  

wi th a prosecutor  here .   We are deal ing wi th a DPP on the 

answer of  Advocate Batohi .   That  is  why I  am asking,  is  6 (b)  

of  the CPA re levant  for  th is  purpose?  

ADV MOHLAMONYANE SC :   I t  is  re levant ,  Madam Chai r ,  

because a prosecutor  is  def ined in  the Act .   I t  a lso inc ludes 

DPPs.   They are prosecutors,  a l though they are  ca l led 

d i rectors of  publ ic  p rosecut ions,  but  in  essence they are  

prosecutors.  20 

CHAIRPERSON :   That  is  what  I  thought ,  but  the answer which  

we …[intervenes] .  

ADV MOHLAMONYANE SC :   The Act  def ines prosecutors  and 

i t  …[ intervenes] .  

CHAIRPERSON :   From Advocate Batohi  a  few days ago,  she 



4 DECEMBER 2025  –  DAY 12  

Page 144  o f  152  

seeks to d i f ferent ia te,  and cor rect  me i f  I  am wrong,  she 

seeks to d i f ferent ia te prosecutors  wi th DPPs .   And then 

because here we are conf ronted wi th a s i tuat ion where a DPP 

is  a l leged to have misconducted h imsel f ,  are we now wi th in 

the zone of  Sect ion 6 (b)  of  the  Cr iminal  Procedure Act  

re lat ing to the prosecutors,  be i t  in  the High Court  or  in  the  

Magist rate ’s  Cour t?  

ADV MOHLAMONYANE SC :   I t  may be in  the  High Court  o r  

the Magist rate ’s  Court ,  Madam Chair .   But  my understanding 

of  the def in i t ion  …[intervenes] .  10 

CHAIRPERSON :   Let  me f ind out  f rom the wi tness.  

ADV BATOHI :   Yes,  thank you,  Cha i rperson.  

CHAIRPERSON :   Do not  test i fy .   I  th ink she can c la r i fy  that  

for  me.  

ADV BATOHI :   Yes,  thank you,  Cha i rperson .  

CHAIRPERSON :   Because I  may be misunderstanding.  

ADV BATOHI :   No,  Chai rperson,  you are per fect ly  correct .   

The Act  def ines a prosecutor  as d i f ferent  f rom a DPP,  and 

that  is ,  I  th ink,  your  quest ion that  you asked.  

CHAIRPERSON :   Yes,  thank you .   That  is  why I  am asking ,  20 

you need not  shake your head,  Counsel .   The w i tness is  

speaking,  and we wi l l  on ly be guided by her  test imony and 

not  what  you th ink.   So that  is  why I  thought ,  do not  test i fy  

f rom the bar ,  le t  her  expla in to  me my misunderstanding  and 

she says that  is  how she understands i t .   My quest ion then 
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is ,  i s  paragraph 8 of  the pol icy re levant  for  our  purpose ?  

Wel l ,  i f  you st i l l  be l ieve i t  is  re levant ,  I  thought  i t  is  not ,  you 

may proceed.  

ADV BATOHI :   May I  answer that  quest ion ? 

MS RAMAGAGA :   Just  before  he takes over  or  cont inues,  I  

would l i ke to  ask just  th is  one quest ion .   The def in i t ion of  

prosecutors,  does i t  inc lude d i rectors ?  

ADV BATOHI :   Le t  us look at  the Act .   I  do not  th ink i t  does.  

MS RAMAGAGA :   In  the context  of  the Act ,  ja .  

ADV BATOHI :   I  do not  th ink i t  does .   10 

 “Prosecutor  means a prosecutor  

referred to in  Sect ion 16 (1) . ”  

 And then i f  we go to Sect ion 16.1 :  

 “Appointment  of  Prosecutors .   A 

prosecutor  shal l  be appointed on the  

recommendat ion of  a  nat ional  d i rector  

or  a member  of  the prosecut ing  

author i ty  designated fo r  that  purpose by 

the nat ional  d i rec tor  and subject  to  the 

laws govern ing the publ ic  serv ice . ”  20 

 And then i t  s tates they may be appointed to the of f ice  

of  the NDPP, the of f i ce of  the  Sect ion 6 (1)  D i rector ,  

Invest igat ing Di rectors,  lower courts .   DPP ’s are appointed 

by the President .  

MS RAMAGAGA :   So the answer is  that  i t  does not  inc lude 
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d i rectors of  publ ic  prosecut ions .   

ADV BATOHI :   That  is  correct .  

MS RAMAGAGA :   Thank you.  

ADV BALOYI -MERE SC :   Chai r ,  and I  promise I  wi l l  be br ie f ,  

Advocate Batohi ,  a t  number 1,  we are ta lk ing about  

wi thdrawal  and at  number 8,  we are  ta lk ing about  stopping of  

a  prosecut ion.   And in  our  case here,  we are concent rat ing  

on wi thdrawal .  

ADV BATOHI :   That  is  correct ,  Chai r .  

ADV BALOYI -MERE SC :   No stopp ing of  prosecut ion .  10 

ADV BATOHI :   That  is  correct .   

ADV BALOYI -MERE SC :   Thank you.  

CHAIRPERSON :   Proceed,  Advocate Mohlamonyane.  

ADV MOHLAMONYANE SC :   Thank you,  Madam Chai r .   I  wi l l  

leave i t  a t  that  i f  the  wi tness d isagrees wi th me .   I  do  not  want  

to  proceed where a wi tness d isagrees wi th me.  

CHAIRPERSON :   P lease,  Counsel ,  you cannot  be seen or  

heard on the record to be saying  that .   I  th ink you must  

wi thdraw that  because i t  is  going to  go in to the record.  

ADV MOHLAMONYANE SC :   I  wi thdraw,  Madam Chair .  20 

CHAIRPERSON :   Thank you.  

ADV MOHLAMONYANE SC :   Wi th respect ,  I  wi thdraw .   And 

that  concludes her  ev idence.  

CHAIRPERSON :   P lease.  

ADV BATOHI :   Chai rperson,  we d id not  get  to  the end of  my 
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a f f idavi t .  

CHAIRPERSON :   I  beg your pardon? 

ADV BATOHI :   Chai rperson,  we d id not  …[intervenes] .  

CHAIRPERSON :   What  d id you say,  Counsel ,  are you saying 

i t  concludes her  ev idence?  

ADV MOHLAMONYANE SC :   Yes,  I  sa id i t  concludes her  

ev idence.  

CHAIRPERSON :   Yes,  thank you .   Advocate Batohi ,  Advocate  

Mohlamonyane suggests to  us that  th is  i s  the end of  your  

ev idence.  10 

ADV MOHLAMONYANE SC :   Because what  remains,  Madam 

Chai r ,  has a l ready been deal t  wi th .  

CHAIRPERSON :   Is  there anyth ing e lse that ,  wi thout  

repeat ing,  that  you would l ike to  p lace before us that  you 

th ink is  of  re levance for  our  determinat ion?  

ADV BATOHI :   Thank you,  Chai rperson .   I  th ink the evidence 

leader i s  cor rect .   Much of  i t  has a l ready been p laced before  

th is  enqui ry .   Perhaps just  to  ment ion paragraph 191,  the last  

two paragraphs of  my af f idavi t .   A f ter  my referra l  o f  the mat ter  

to  the President  v ia  the Min ister ,  a  fur ther  legal  opin ion was 20 

obta ined f rom the Min ister  of  Just ice .    

 My understanding is  that  th is ,  I  s tand to be cor rected ,  

my understanding is  that  th is  was an opin ion that  was 

obta ined on the  suggest ion or  on the request  of  the 

President ’s  of f ice ,  and th rough the  Min ister  of  Just ice,  that  
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op in ion was obta ined f rom Advocate KD  Moroka SC.   I t  is  

dated 18 March 2024 .   I t  i s  in  the legal  bundle,  the  opin ions 

referenced there .    

 And Advocate Moroka SC,  a lso concluded that  there  

was suf f i c ient  ev idence of  wrongdoing on the par t  o f  

Advocate Chauke in  respect  of  both the Booysen mat ter  and 

the Mdlu l i  mat ter  to  war rant  an inqui ry in to h is  f i tness to hold 

of f ice .    

 Thank you,  Cha i rperson .   That  concludes the  

sequence of  events.  10 

CHAIRPERSON :   Yes,  thank you .   And the opin ion is  in  the  

bundles of  opin ions .   We have seen that .  

ADV BATOHI :   LO,  that  is  cor rect ,  Chai rperson .  

CHAIRPERSON :   I  suppose that  i t  wi l l  be proper ly  marked as 

an exhib i t  together  wi th others.  

ADV MOHLAMONYANE SC :   I t  wi l l ,  Madam Chair .   I  can only 

point  out  that  i t  is  conta ined in  LO4 bundle ,  and the pages 

are ref lected in  paragraph 191,  LO001064 to LO001094 .    

CHAIRPERSON :   Thank you,  Counsel .   Is  that  a l l ,  Madam?  

ADV BATOHI :   Yes,  thank you,  Cha i rperson.  20 

CHAIRPERSON :   Yes,  thank you .   Advocate Mohlamonyane,  

we had agreed tha t  at  the end of  Advocate Batohi ’ s  tes t imony,  

you wi l l  hand up a l is t  o f  exhib i ts .   That  document  must  be  

ready now.   I t  is  over  a week that  i t  has been prepared .   Is  i t  

ready to be handed up?  
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ADV MOHLAMONYANE SC :   Yes,  i t  is  ready,  Madam.   Madam 

Chai r ,  I  am informed that  the document  is  ready,  but  i t  needs 

to be updated to inc lude those documents that  were referred 

to today.  

CHAIRPERSON :   In  that  event ,  i t  means that  you w i l l  hand 

these documents,  copies to us,  to  our  researchers,  ext ra 

copies for  the Secretar ia t .   And i t  seems to us that  then we 

wi l l  have to postpone the cross -examinat ion to tomorrow,  9  

o’c lock.  

ADV NGCUKAITOBI SC :   Yes,  indeed.   Madam Chair ,  we a lso  10 

have noted that  we do not  have the  2012 ind ictment ,  s igned 

ind ictment .   We only have the 2015 s igned ind ictment ,  so i f  

they could a lso fu rn ish us wi th that .  

CHAIRPERSON :   Did you br ing that  to  the i r  a t tent ion before?  

ADV NGCUKAITOBI SC :   Yes,  we assumed that  the  

ind ictment  was there,  but  i t  turns out  to  be a draf t  ind ictment .   

But  we have not  per t inent ly  ra ised the absence of  the 

ind ictment  wi th them.  

CHAIRPERSON :   Advocate Mohlamonyane,  would you have 

the ind ictment  tha t  Advocate Ngcukai tobi  is  referr ing to?  20 

ADV MOHLAMONYANE SC :   I  wi l l  ask that  i t  be acqui red and 

be handed to them.  

CHAIRPERSON :   But  I  suppose,  Advocate Ngcukai tobi ,  you 

wi l l  nonetheless be ready to star t  9  o ’c lock tomorrow.  

ADV NGCUKAITOBI SC :   Yes,  yes,  yes .   We are not  t ry ing to  
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get  a postponement .  

CHAIRPERSON :   In  the meant ime –  thank you,  S i r .   I f  your  

team can provide that  document .   I  remember a lso 

outstanding,  i f  my cor rect ion is  cor rect ,  a  bundle  of  the 

dockets,  the document ,  the 28 dockets that  were refer red to  

ear l ie r .   A t  the in i t ia l  s tage of  these proceedings,  Advocate 

Ngcukai tobi  re fer red to that .   Do you have those dockets?  

ADV NGCUKAITOBI SC :   Yes,  they have g iven them to us,  

Madam Chair .   There was one outstanding,  which was the  

…[indist inct ] .   They have a lso g iven that  to  us.   The problem 10 

is  that  we do not  have the  judgment  acqu i t t ing Mr  

Padayachee,  who was the accused.  

CHAIRPERSON :   Wel l ,  some of  these mat ters need not  be  

d iscussed amongst  yourselves through us .   Lawyers must  

speak to one another  and make sure that  you get  those 

documents.   I f  there is  a res istance to provide,  then you can 

approach us .   But  I  suppose the team knows precise ly what  

they need to  do.   And we are,  Advocate Ngcukai tobi ,  minded 

to adjourn now.   We wi l l  have that  document  that  is 

outstanding,  and probably even the  copies of  the dockets .   I  20 

a lso want  to  look at  them.   We have been ta lk ing about  28  

dockets .  

ADV BATOHI :   I  be l ieve i t  is  qui te  vo luminous.  

I  th ink i t  is  23,  bu t  qui te  vo luminous.  

CHAIRPERSON :   Whatever i t  is ,  our  task is  to  t ry  to  f ind the 
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t ru th and to ga ther  ev ident ia l  mater ia l  to  be able to  

recommend.   So whatever i t  is ,  p lease make i t  ava i lab le to  

us,  because much has been said about  i t  in  these records.  

I t  would be obl iv ious of  us not  to  consider  i t  i f  i t  is  necessary.  

Wel l ,  a l l  counsel ,  p lease,  you can maybe refer  to  your  notes  

and then remember a l l  o ther  documents that  you said were  

outstanding.   We cannot  p inpoint  to  a l l  o f  them , but  to  my 

recol lect ion,  the dockets and that  document ,  that  has been,  

that  i s  in  the p ipel ine ,  we wi l l  receive i t  tomorrow.   And we 

wi l l  ad journ unt i l  9  o ’c lock tomorrow morning.   Yes,  thank 10 

you.   Thank you,  Advocate Batohi .   We wi l l  ad journ.  

ENQUIRY ADJOURNS UNTIL 5 DECEMBER 2025  

-  -  -  -  -  -  -  -  -  -  -  -  -  -  
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