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PROCEEDINGS ON 3 DECEMBER 2025 

CHAIRPERSON :    Good morning,  everyone.   Good morning,  

Advocate Batohi .    

ADV BATOHI :    Good morning,  Judge.   Good morning to the  

Panel .   Good morning to Advocate Chauke and h is team.   

CHAIRPERSON :    Good morning ,  Ntate  Chauke.   Good 

morning,  Advocate Mohlamonyane .   We are supposed to 

resume f rom where we ended on Fr iday.   We have seen 

correspondence between yourselves,  the evidence - leading 

team and Advocate Chauke's representat ives.   What  we 10 

assist  wi th  is  a purpor ted appl icat ion to amend.   I  suppose 

that  i t  is  to  amend the terms of  reference.   We are of  the v iew 

that  i f  you would l ike us to consider  your  request ,  you have 

to f i le  a substant ive  appl icat ion for  an  amendment  i f  we are 

to consider  th is  request ,  fa i l ing wh ich,  I  suppose you know 

where th is  request  should go to.   I  am going to pause there  

on th is  aspect ,  and then you te l l  us whether  we are misguided 

in  re lat ion to the la t ter  suggest ion.    

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   May 

I ,  a t  th is  stage,  point  out  that  actual ly  th is  appl icat ion does 20 

not  emanate f rom the Evidence Leaders themselves.   I t  

emanates f rom the NPA,  and the NPA would l i ke to  address 

the Panel  in  tha t  regard.   Advocate Hul ley  would  l ike to  

address the  Panel  in  that  regard,  i f  you a l low h im.   And I  wi l l  

ask that  he be g iven that  opportuni ty  so that  he should put  i t  
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in to perspect ive as to why i t  had to  go th rough the Evidence 

Leaders.    

CHAIRPERSON :    Wel l ,  I  do not  th ink,  even though I  have not  

consul ted wi th my s is ter ,  I  do not  th ink that  is  the r ight  way 

of  doing i t .   I f  th is  is  a request  tha t  we should  consider ,  and 

I  am speaking to  everybody through you,  you have to f i le  a 

substant ive appl icat ion because i f  Advocate Hul ley  is  going 

to address us,  he  is  going to address us as a par ty h imsel f .   

And I  th ink a l l  o f  us know the process,  the r ight  p rocess.    

 I f  a  request  of  th is  nature has to happen,  e i ther  10 

through us or  d i rect ly ,  d i rect ly  to  the President ,  through us,  

through a substant ive appl icat ion,  e i ther  of  the two.   So I  am 

speaking to a l l  concerned counsel  through you,  and we do 

not  want  to  belabour th is  whole process to delay us  fur ther  

because we cannot  engage on le t ters.   That  is  how we 

propose we should star t .    

 Secondly,  we have seen the response f rom Advocate  

Chauke.   I f  you have to f i le  a substant ive appl icat ion,  they 

wi l l  then have to answer.   In  that  event ,  we wi l l  be  able,  i f  

persuaded,  to  present  those documents to  the Min ister  o r  to  20 

the President  v ia  the Min ister .   A l te rnat ive ly,  I  th ink NPA,  as  

i t  d id  before,  can wr i te  to  the President  and make a proposal .   

We would l ike to  leave i t  there so that  you can consider  dur ing  

adjournment  what  opt ion you  would l ike to  take.   Then you 

can ind icate to  us  when we resume.    
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ADV MOHLAMONYANE SC :    May I  then,  Madam Chair ,  wi th  

your  permission,  enqui re as to whether  I  understand Madam 

Chai r  c lear ly .   I f  the NPA wishes to pursue the proposal  fo r  

the amendment  or  the appl icat ion fo r  the amendment  wi th the 

President ,  they themselves,  the NPA i tse l f ,  sho uld d i rect  such 

appl icat ion or  such request  to  the Of f ice of  the President  and 

not  through the  Panel  here.   Did I  understand Madam Chair  

to  be saying so?   

CHAIRPERSON :    Yes,  I  am not  here to advise anyone.   I  am 

s imply saying there are two opt ions.   I f  you  would l ike us to 10 

consider  the contents of  the cor respondence,  you  would have 

to approach us by  substant ive appl icat ion.   We need not  te l l  

Counsel  that .   You people are senior  counsels.   You know 

how to do these th ings.   A l ternat ive ly,  i f  we need not  con sider  

your  request ,  the opt ion is  to  star t  where the NPA star ted by  

approaching the President .    

 The terms of  reference are c lear .   Mat ters o f  

amendment  fa l l  wi th in the space of  the President ,  not  

necessar i ly  us.   But  i f  we are to consider  a l l  the th ings that  

you are,  o r  the a l legat ions or  a verments  in  your  request ,  i t  20 

should be put  in  a  proper appl icat ion so that  we can  consider  

that .   I  need not  expla in mysel f  fur ther .    

ADV MOHLAMONYANE SC :    I  hear  you,  Madam Chair .  

CHAIRPERSON :    I  th ink a l l  o f  you know what  I  am ta lk ing 

about .    
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ADV MOHLAMONYANE SC :    Indeed.   Sorry,  Madam Chair .   

In  a sense,  i t  does af fect  us because any amendment  has a 

knock-on ef fect .   I  just  want  to  put  that  on record.  

CHAIRPERSON :    You need not  ra ise your vo ice ,  Advocate  

Ngcukai tobi ,  because they have to choose.   I f  they need to  

f i le ,  you wi l l  have an opportuni ty  to  say your p iece.   At  the 

moment ,  we cannot  speak to  the contents  of  the 

correspondence.   They must  f i le  a substant ive appl icat ion i f  

they so e lect .   I f  not ,  they know the route to  fo l low,  or  should 

know the route to  fo l low.    10 

 The second mat ter ,  Advocate Mohlamonyane,  is  the  

second supplementary af f idavi t .   This b ig document .   I t  is  

actual ly  more than that .   I t  was f i led of f  record yesterday.   I  

am not  sure how you wish to proceed.   Obviously,  we have 

not  even read th is  document ,  but  I  suppose that  you wi l l  be  

able to  cont inue f rom where you star ted,  or  you ended,  rather ,  

last  week in  te rms of  your  in i t ia l ,  o r  Advocate Batohi ’s  in i t ia l  

af f idavi t .  

 I f  my recol lect ion is  correct ,  you paused at  paragraph 

179,  where you were deal ing wi th the  opin ion,  the legal  20 

opin ion that  was presented by Advocate H ul ley SC.   Am I  

correct?  179 is  page 73 of  the  af f idavi t  o f  the wi tness,  

Advocate Batohi .    

ADV MOHLAMONYANE SC :    You are correct ,  Madam Chai r .  

CHAIRPERSON :    So you may proceed f rom where you ended 
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and ind icate to  us  how you wish to proceed wi th these bulky  

documents that  you f i led of f  record yesterday.   Second ly,  may 

I  know whether  Advocate Chauke 's representat ives have 

been g iven these documents?   

ADV NGCUKAITOBI SC :    We received them, Madam Chair ,  

a lso today,  th is  morning.    

CHAIRPERSON :    You received the  bundle today?   

ADV NGCUKAITOBI SC :    We have  not  received a  physica l  

copy,  but  i t  was sent  on emai l ,  but  we can work on the emai l .   

But  we a lso got  i t  th is  morning.    10 

CHAIRPERSON :    This morning.   Counsel ,  how do you 

propose to proceed?   

ADV MOHLAMONYANE SC :    When we consul ted wi th  

Advocate Batohi  on  Monday,  she ind icated that  she wi l l  not ,  

i f  my memory serves me wel l ,  get  in to these annexures at  any 

great  length,  save to point  out  maybe one or  two documents  

there in.   But  I  got  the impression  that  that  is  how w e wi l l  

proceed wi th the document  today.    

CHAIRPERSON :    We have not  read the document .   We do 

not  know why they were f i led in  the f i rs t  p lace.   Counsel ,  I  am 20 

sorry.   You may confer  wi th  your co l league.  

ADV MOHLAMONYANE SC :    My apologies.   My Co-Evidence 

Leader  ind icates to me that  Advocate H ul ley asked that  he go 

back to h is  or ig inal  seat  f rom where he  is  s i t t ing today 

because he thought  he was going to  address the  Pane l  on the  
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issue of  the TOR amendments,  the proposed TOR 

amendments.    

CHAIRPERSON :    You may,  Counsel .   We speak to you 

through the Evidence Leader .   And I  suppose you understand 

our  posi t ion regard ing the request  that  you wanted to  make.    

ADV HULLEY SC :    Thank you,  Judge.   I  just  d id want  to  walk  

across your l ine o f  d iscussion.    

CHAIRPERSON :    No,  by a l l  means.    

ADV HULLEY SC :    Thank you,  Judge.  

CHAIRPERSON :    By a l l  means,  Counsel .   Feel  f ree.   Our  10 

chamber,  as you can see,  o rd inar i ly  our  c le rk should be 

s i t t ing  in  f ront  of  us.   This i s  not  the best  chamber that  we 

could ord inar i ly  have had ,  but  we had to make the best  of  

what  we have.   So feel  f ree,  even dur ing the proceedings,  i f  

you need to move around,  we wi l l  understand.  

ADV SKOSANA SC :    Madam Chai r ,  whi le  we are st i l l  

d iscussing the log ist i cs,  I  just  wanted to ind icate that  I  may 

have to request  to  be excused precise ly to  go and prepare  

what  the Madam Chair  has ta lked about ,  the substant ive 

appl icat ion and so on,  those issues,  so that  s im ul taneously,  20 

wi thout  d is tu rb ing  the process,  we a lso at tend to tha t .   I  just  

wanted to ind icate that .    

CHAIRPERSON :    Advocate Skosana,  we wi l l  excuse you to,  

i f  you are st i l l  minded to do so ,  to  go and prepare  the 

substant ive appl icat ion and p lease serve i t  t imeously on  
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Advocate Chauke's team so that  they can respond t imeously.   

We wi l l  have to ta lk  about  t imef rames.   Ord inar i l y  in  cour t  you 

wi l l  fo l low the court  ru les wi th in which to f i le  an answer ing  

af f idavi t  responding to your founding papers.   We have not  

deal t  wi th  those aspects in  our  ru les.  

 We d id not  ant ic ipate an in ter locutory appl icat ion.   

We may,  dur ing  lunch break,  have to speak to both,  not  lunch 

break,  maybe teat ime,  ta lk  to  bo th par t ies wi th a  v iew to 

determine ora l l y  the  t imef rames tha t  wi l l  be reasonable in  the 

c i rcumstances wi thout  having  to amend the enqui ry ru les.   We 10 

wi l l  l i s ten to both of  you as to the reasonable t ime that  

Advocate Chauke wi l l  need and the t imeframes wi th in which  

you wi l l  need to f i le  a reply,  i f  any.   For  now,  i f  i t  is  necessary,  

you may leave or  leave dur ing teat ime af ter  our  d iscussion.    

ADV SKOSANA SC :    Thank you,  Madam Chair .   I  wi l l  awai t  

the teat ime.  

CHAIRPERSON :    I  th ink that  i s  the correct  approach,  so that  

when you leave you know wi th in what  t ime per iod you would  

f i le  your  substant ive appl icat ion,  wi th in what  t ime per iod they 

wi l l  answer,  and wi th in what  per iod you wi l l  rep ly.    20 

ADV SKOSANA SC :    Thank you,  Madam Chai r .    

CHAIRPERSON :    Then we can consider  your  appl icat ion 

accord ingly.   The other  mat ter  regard ing th is  bundle,  because 

i t  was f i led of f  record onl ine,  the  par t ies wi l l  then have to  

agree when you are going to be af forded the bundle,  the 
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hardcopy.    

 We real ise that  there seems to be a  problem wi th the  

pr in ters.   This is  one of  the reasons why we got  delayed to 

come to the chamber.   You wi l l  agree when you wi l l  have the  

bundle ,  i f  Advocate Mohlamonyane is  going to take us  

through the bundle i tse l f  as you proceed.   My s is te rs do not  

have the bundle.   I  have the  copy.   So both of  them wi l l  then 

have to be g iven the same bundle as I  have.   For  now,  

Counsel ,  you le t  us know where you would l ike to  begin for  

today.    10 

ADV MOHLAMONYANE SC :    May I  whi ls t  …[intervenes] .  

MS RAMAGAGA :    Just  before that ,  Advocate Mohlamonyane,  

you have ind icated that  in  your  ev idence leading today you 

are going to be re ferr ing to maybe one or  two or  a few par ts 

that  appear on th is  supplementary document  that  have been 

provided to us.   Is  that  cor rect?   

ADV MOHLAMONYANE SC :    I t  is  cor rect ,  but  i t  may not  even 

be necessary because the supplementary af f idavi t  seeks to  

have cer ta in documents f i led which were perhaps omi t ted and 

i t  seeks to put  them on record.   Certa in documents,  fo r  20 

instance,  the last  page of  the Ndlondlo  [? ]  a f f idavi t ,  where i t  

has a s ignature to have i t  on record.   That  was the main  

purpose of  th is  supplementary af f idavi t  and these  annexures.  

MS RAMAGAGA :    Ja,  ja .   I  am asking because I  see the  

document  appears to  be voluminous,  r ight?  And i f  i t  is  
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vo luminous,  we would real l y  want  to  know as to whether ,  l ike 

you are saying,  i t  is  documents that  a re being p laced on 

record for  one reason or  the other .   But  then the quest ion is ,  

wi thout  speaking to those documents that  are in  the fo lder ,  is  

i t  the in ten t ion of  the Evidence Leader  to  have them 

recognised as par t  o f  the evidence wi thout  speaking to the  

speci f ics in  that  fo lder?  I  just  want  to  unders tand the  

in tent ion of  in t roduct ion of  th is  supplement .    

ADV MOHLAMONYANE SC :    Wel l ,  some of  them have 

a l ready been spoken to but  were inadvertent ly  omi t ted f rom 10 

becoming par t  o f  the record.   And the supplementary af f idavi t  

seeks to have them placed on record.   They  have a l ready 

been spoken to.   For  instance,  the last  page of  the Ndlondlo  

af f idavi t ,  which was the s igned page,  was not  par t  o f  the 

record in i t ia l ly .   But  my learned col league,  Advocate  

Ngcukai tobi ,  ind icated  that  they have the document .    

MS RAMAGAGA :    Ja,  I  hear  you keep on addressing the 

issue of  Ndlondlo ,  which is  qui te  c lear .   I  mean,  i t  i s  on record  

that  the s igned last  page,  the commissioned last  page is  

avai lab le and i t  should be on record.   And that  const i tu tes a  20 

page,  one page,  I  want  to  understand.   I  understand.    

ADV MOHLAMONYANE SC :    Yes.  

MS RAMAGAGA :    Can you just  –  you know,  I  do not  want  to  

be taken by surpr ise.   Can you just  ind icate to  us  as to what  

other  documents,  wi thout  g iv ing an exhaust ive l i s t ,  but  just  
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for  us  to  understand as to  which documents were not  before  

us but  have been spoken to and are now necessary to  be 

in t roduced in to evidence as  –  ja ,  in to evidence as par t  o f  

Advocate Batohi 's  ev idence.   Thanks.  

ADV MOHLAMONYANE SC :    I  hear  your  concern,  Madam 

Ramagaga.    

MS RAMAGAGA :    Yes.  

ADV MOHLAMONYANE SC :    In  that  regard,  may I  ask for  a 

short  ad journment  to  take inst ruct ions,  to  l ine them up,  wi th  

the permission of  Madam Chair ?  10 

CHAIRPERSON :    Advocate Mohlamonyane,  I  th ink we wi l l  

a f ford you that  opportuni ty .   But  jus t  fo l lowing on the quest ion  

my s is ter  has posed to you,  we were just  g iven th is  bundle 

th is  morning and we do not  know the re levance of  th is  bundle.   

Secondly,  when are we expected to read th is  bundle in  

re lat ion to the evidence of  Advocate Batohi?  So i t  is 

important  that  you guide us.   We cannot  read th is  bund le f rom 

page 1 to the end.  

 We do not  know what  is  re levant ,  what  we are  

expected to do.   That  is  why I  ind icate to  you that  you wi l l  20 

have to address us about  th is  bundle.   How many minutes do 

you need?   

ADV MOHLAMONYANE SC :    15 at  the most ,  Madam Chai r .  

ADV BATOHI :    Chai rperson,  can I  he lp?   

CHAIRPERSON :    I  beg your pardon,  Advocate Batohi?   
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ADV BATOHI :    Can I  t ry  to  assist ?  Because i t  is  my a f f idavi t ,  

I  can maybe expla in and we can proceed wi thout  the  

adjournment  i f  I  am al lowed to speak.    

CHAIRPERSON :    I  th ink the proper  th ing is  for  you to speak 

to your counsel ,  to  Advocate Mohlamonyane wi thout  us being  

here,  because we do not  want  to  have th is  back -and-for th 

engagement  wi th  Counsel  about  what  appears to  be  an 

obvious th ing.   I t  makes i t  d i f f icu l t  for  us to  proceed wi thout  

knowing why documents are p laced before us.    

ADV BATOHI :    I  can expla in that  qui te  easi l y ,  Chai rperson.    10 

CHAIRPERSON :    No,  you ta lk  to  Advocate Mohlamonyane.   

He is  leading you.   I  th ink le t  us accord h im the respect  and 

for  h im to understand why these bundles have to be used.   I f  

they need not  be  used,  the quest ion then remains,  why are  

they f i led of f  record?  We a l ready have bundles and bundles 

of  documents  to  read.   So ta lk  to  h im,  and as soon as you are  

ready,  you wi l l  le t  us know,  we wi l l  reconvene.   Thank you ,  

we wi l l  ad journ.  

ENQUIRY ADJOURNS 

ENQUIRY RESUMES 20 

ENQUIRY RESUMES 

CHAIRPERSON :    Good morn ing again,  counsel  and 

everyone.   Advocate Batohi ,  Ntate Chauke,  Advocate 

Mohlamonyane.   I t  is  11 o 'c lock and ord inar i ly  we would be 

adjourn ing for  tea at  quarter  past  11 .   Whatever you are going 
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to  propose,  bear that  in  mind.    

ADV MOHLAMONYANE SC :    I  wi l l ,  Madam Chai r ,  thank you.   

Thanks to Madam Chair  and your fe l low s is ters fo r  a f ford ing  

me the opportuni ty  to  confer  wi th  Advocate Batohi  and the  

team.  The supplementary af f idavi t  o f  Advocate Batohi  has 

been f i led and served for  a par t i cu la r  purpose,  and tha t  

purpose appears on page 2 in  paragraph 5.   Is  that  paragraph 

5 on page 2 of  the supplementary . . . [ in tervenes]  

CHAIRPERSON :    I  beg your pardon,  on page 2 of  the second 

supplementary af f idavi t?  10 

ADV MOHLAMONYANE SC :    Indeed,  Madam Chair .  

CHAIRPERSON :    P lease g ive me a second.   Remember,  

counsel ,  that  I  ment ioned that  we received the documents th is  

morning.   My s is ters do not  have the copies.   I  suppose you 

wi l l  read,  for  the i r  benef i t ,  you wi l l  read what  you are  

submit t ing to us because they do not  have  the bundles.   I t  is  

because of  the la teness and the fact  that  the pr in ters are  

g iv ing us a b i t  o f  problems  They were able to  pr in t  one copy,  

which I  have,  and you can then refer  us to  those pages and 

i f  necessary,  you can read that  document  that  you are  20 

referr ing us to.   Thank you.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   I  am 

reminded by my co -evidence leader  that  I  should in form the  

panel  that  Advocate Hul ley would l ike to  step out  to  a t tend to 

the issue of  the TOR amendment .   For  the rest  of  the  day,  he  
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wi l l  not  be here.  

CHAIRPERSON :    P lease speak up.  

ADV MOHLAMONYANE SC :    I  am reminded by one o f  my co -

evidence leaders that  I  should ment ion that  Advocate Hul ley 

would l i ke to  step out  fo r  the rest  of  the day 's p roceedings 

because he wants  to  at tend to the TOR amendment  issue.  

CHAIRPERSON :    We are going to take a tea amendment  at  

quarter  past  and I  suppose th is  wi l l  be an opportune moment  

for  a l l  o f  you to  decide on that .   Advocate S kosana had 

requested to step  out  and I  suggested that  i t  be done dur ing 10 

a tea amendment .   I f  you do not  come back af te r  tea ,  we wi l l  

understand that  you are using th is  opportuni ty  to  prepare the  

substant ive appl icat ion.   Wi l l  i t  be okay?  Counsel ,  Advocate  

Skosana,  Advocate Hul ley?  Advocate Skosana?   

ADV SKOSANA SC :    I t  i s ,  Madam Chai r ,  i t  is  f ine.  

CHAIRPERSON :    I t  is  because we are not  yet  deal ing wi th 

the evidence.   We are deal ing wi th these documents that  have 

just  been f i led before us.   And i t  may be benef ic ia l  to  the  

evidence leader to  have you around as we address th is  

bundle.   Wi thout  going in to  the deta i l s ,  Advocate  20 

Mohlamonyane,  you may have to ind icate to  us whether  you 

want  to  go th rough the bundle in  i ts  ent i re ty or  cer ta in aspects  

of  i t .   Bear ing in  mind that  my s is ters… please bear  wi th us.  

 The supplementary af f idavi t  is  now f i led in  our  

documents.   There are annexures thereto  which are f i led in  
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th is  bundle that  we spoke about  th is  morning.   One of  my 

s is ters does not  have the bundle of  annexures.   But  i f  you 

can just  ind icate to  us whether  of  the documents that  are f i led  

of  record,  par t icu lar ly  the annexures,  whether  you are going 

to use these documents in  the i r  ent i re ty,  i t  wi l l  ass ist  us in  

prepar ing.  

 Because what  you have done,  you f i led onl ine on 

record these documents,  wi thout  us  knowing what  you in tend 

to do.   Ord inar i l y ,  you would have handed them f rom the bar  

so that  you only f i led the re levant  document  before us.   We 10 

do not  want  to  compi le  a record to the President  of  documents 

that  were not  p roper ly  f i led before us.   I  am sure you 

understand why that  is  the case.   Because what  is  f i led before  

us onl ine may have to be a record to the President .    

 Meaning we have to consider  everyth ing that  is  f i led  

before us.   Is  that  c lear ,  counsel?  

ADV MOHLAMONYANE SC :    I t  is ,  Madam Chair ,  thank you.  

CHAIRPERSON :    So ind icate to  us which of  these documents 

are re levant  for  your  purpose or  for  the purpose of  the 

Advocate Batohi .   Documents that  are not  re levant  may have 20 

to be excluded f rom th is  bundle.   Proceed,  s i r .   I t  is  10 past  

11.   I f  you can just  b r ie f l y  ind icate  to  us your way forward,  

we wi l l  then take a tea break.   Then we wi l l  proceed.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   As I  

ind icated ear l ie r ,  the second supplementary af f idavi t  has 
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been f i led for  the sole purpose of  p lac ing cer ta in documents  

before th is  enqui ry.   And these documents are spel led out  in  

th is  second supplementary af f idavi t  on page 2  and on 

paragraph 5 of  th is  af f idavi t .   And fo r  convenience,  permi t  me 

to read the whole of  paragraph 5 up to subparagraph 3.  

CHAIRPERSON :    I t  may be convenient  for  the wi tness to  

speak to her  af f idavi t .   You can lead her  to  speak to her  own 

af f idavi t .  

ADV MOHLAMONYANE SC :    Advocate Batohi ,  you have the  

second supplementary af f idavi t  in  f ront  of  you.  10 

ADV BATOHI :    I  do.   And Chai rperson,  I  am st i l l  under oath.   

I  wi l l  note that .  

CHAIRPERSON :    I  beg your pardon.   We got  car r ied  away to  

d iscuss pre l iminary issues.   And i t  escaped my mind that  I  

should remind you that  you are st i l l  under oath ,  madam.  

ADV BATOHI :    Thank you noted,  Chai rperson.    

CHAIRPERSON :    Thank you.   And thanks for  reminding me.  

ADV MOHLAMONYANE SC :    May you then k indly read the  

whole of  paragraph 5 up to 5.3 on page 2 fo r  record purposes.  

ADV BATOHI :    Certa in ly .   Paragraph 5:  20 

“The present  supplementary af f idavi t  i s  

del ivered fo r  the  purpose of  p lac ing the  

fo l lowing documents before the enqui ry:  

5 .1.   A l l  o f  the annexures at tached to  the  

in ternal  memorandum dated 27 June 
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2019 submit ted to me by Advocate RJ 

de Kock and other  members of  h is  

team.  A copy of  the in ternal  

memorandum was at tached to my 

pr inc ipal  a f f idavi t  as annexure SB3.    

5 .2  The last  page of  the statement  of  

Colonel  RS Aiyer ,  a t tached to  my 

pr inc ipal  a f f idavi t  as Annexure SB1b.    

5 .3  The last  page of  the statement  of  

Bhekinkosi  Mth iyane Ndlondlo ,  10 

at tached to my in i t ia l  supplementary  

af f idavi t  as Annexure SB11.”    

But  should I  cont inue ,  counsel?  

ADV MOHLAMONYANE SC :    You may cont inue to read in to  

the record paragraph 7.  

CHAIRPERSON :    Before you do that ,  counsel ,  I  beg your  

pardon.   These annexures,  SB3,  SB1b,  SB11,  a re they 

inc luded in  the pack that  you f i led  of  re cord th is  morning?  

Because I  see SB3 in  the index a t  132 to 228 and SB1b at  

088 to 090.   SB11 is  indexed at  277 to 282,  cor rect?  20 

ADV MOHLAMONYANE SC :    That  i s  cor rect .   What  has 

actual ly  happened here is ,  Advocate Batohi 's  bundle is  

a l ready on record wi th her  annexures referred  to  by the 

acronym SB.   Now,  SB3 is  par t  o f  Advocate Batohi 's  af f idavi t ,  

which is  an in ternal  memorandum of  Advocate de Kock.   No w,  
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in  th is  second supplementary af f idavi t ,  she refers  to  her  

or ig inal  a f f idavi t  as the pr inc ipal  a f f idavi t .   Now,  SB1 is  a  

statement  of  Colonel  RS Aiyer ,  which is  at tached to her  

pr inc ipal  a f f idavi t .  

CHAIRPERSON :    No,  no,  no,  SB1b.  

ADV MOHLAMONYANE SC :    SB1b,  my apologies.   I  beg your 

pardon.   SB1b,  which is  on page 090,  yes,  of  the pr inc ipal  

a f f idavi t .   SB11,  which is  the last  page of  Ndlondlo 's  a f f idavi t .  

CHAIRPERSON :    I  beg your pardon?  

ADV MOHLAMONYANE SC :    SB11.  10 

CHAIRPERSON :    Before you go there,  SB1b in  te rms of  the 

amended index to  NDPP af f idavi t  is  at  088 to 090.   Is  that  of  

the pr inc ipal  a f f idavi t?  

ADV MOHLAMONYANE SC :    That  i s  of  the pr inc ipal  a f f idavi t .   

In  other  words,  th is  i s  a cont inuat ion of  Advocate Batohi 's  

pack of  documents.   The pr inc ipal  a f f idavi t ,  inc luding SBs,  

which were annexures to that  p r inc ipal  a f f idavi t .   Now,  th is  is  

a cont inuat ion of  the paginat ion th at  has been done 

previously and is  cont inued here in  th is  second 

supplementary af f idavi t .   That  i s  why the f i rs t  one wi l l  be  20 

SB3284,  which is  on  page 007,  which is  the last  page of  

Ndlondlo 's  af f idav i t  and i t  is  a  cont inuat ion.   Now,  i t  is  SB13.   

We need to be reminded that  the pr inc ipal  a f f idavi t ,  Madam 

Chai r  . . . [ in tervenes]  

ADV BALOYI -MERE SC :    Can I ,  Advocate Mohlamonyane,  
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le t  us go back to SB1b.   In  the or ig inal ,  the pr inc ipal  a f f idavi t ,  

i t  s tar ted at  088.   That  is  how we have i t .   That  is  Colonel  

A iyer 's  s tatement .   I t  s tar ts  at . . .   ja ,  dated the 3rd of  August ,  

i f  I  am not  wrong.    

ADV MOHLAMONYANE SC :    Yes,  Madam Baloyi -Mere.  

ADV BALOYI -MERE SC :    I t  s ta r ts  at  088,  SB1b 088 to SB1b 

090.   Meaning th is  i s  a  dupl icat ion,  or  was i t  just  an amended 

index so i t . . .  

ADV MOHLAMONYANE SC :    I t  is  an amended index ,  Madam 

Baloyi -Mere.  10 

ADV BALOYI -MERE SC :    I t  is  an amended index so i t  does 

not  change anyth ing.    

ADV MOHLAMONYANE SC :    I t  does not .  

ADV BALOYI -MERE SC :    On th is  one,  i t  does not  change 

anyth ing.   And when you go to the in ternal  memo of  SB3?  

ADV MOHLAMONYANE SC :    SB3 on the amended index. . .  

ADV BALOYI -MERE SC :    I t  s tar ts  at…  

ADV MOHLAMONYANE SC :    132.  

ADV BALOYI -MERE SC :    Remember why i t  d id  not  s ta r t  a t  

132?  Because the f i rs t  two pages were dupl icat ions.   So we 20 

have i t  on record as star t ing at  134.  

ADV MOHLAMONYANE SC :    Indeed,  that  is  so.  

CHAIRPERSON :    But  maybe before  you do that ,  you proceed 

wi th my s is ter .   Why d id you inc lude SB1b in  the amended 

index when there is  no change in  that  document?  
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ADV MOHLAMONYANE SC :    Wel l ,  I  have not  taken 

inst ruct ions on that ,  but  I  thought  the idea was to. . .   I  am 

speaking for  them, but  I  should not  be doing that .  

CHAIRPERSON :    Do not  speak fo r  them.  Take inst ruct ions.    

ADV MOHLAMONYANE SC :    Thank you ,  Madam Chair .  

CHAIRPERSON :    Because the very  document  that  I  re ferred  

to,  SB1b,  ref lected at  088 to 090,  seemed not  to  have 

changed.   I t  is  the same document  that  has been f i led of  

record ear l ie r .   The quest ion is ,  why d id you inc lude i t  in  the 

amended index?  Because you are p i l ing us wi th documents  10 

which are repet i t ive.   Wi l l  you p lease take inst ruct ions?  

ADV MOHLAMONYANE SC :    May I?  

CHAIRPERSON :    Yes,  s i r .  

ADV MOHLAMONYANE SC :    Thank you ,  Madam Chai r .   

Thank you,  Madam Chair .   I  have confer red wi th  the  NPA 

team.  

CHAIRPERSON :    P lease do,  because I  do not  understand.  

ADV MOHLAMONYANE SC :    They are saying to me that  they 

have not  inc luded documents  that  were inc luded previously.   

But  a l l  what  they in tended to do was to do a cont inuat ion,  but  20 

at  the same t ime,  an amendment  wh ich has to be understood.   

And i f  Madam Chair  can be refer red to SB13,  that  i s  where  

th is  addi t ional  bundle star ts .   The pr inc ipal  a f f idavi t  ended 

wi th SB12,  and SB1 and i ts  sub annexures,  up to SB12,  have 

not  been inc luded  in  th is  bundle.   A l l  those that  a re inc luded 
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s ta r t  f rom SB13 up to and inc luding SB15g,  i f  that  answers  

the panel 's  concern ,  Madam Chair .   And may I  remind,  may I  

draw your at tent ion that  i t  is  a lmost  through…  

CHAIRPERSON :    Let  me f igure out  whether  I  understand you.   

What  you are present ing before us  f rom SB1 to SB12 of  the  

index is  merely an index wi thout  documentat ion.  

ADV MOHLAMONYANE SC :    Indeed,  Madam Chair .  

CHAIRPERSON :    And what  appears f rom SB12 

. . . [ in tervenes]  

ADV MOHLAMONYANE SC :    From 13.  10 

CHAIRPERSON :    Yes,  SB12 or  SB13.   Look at  the previous 

SB12.  

ADV MOHLAMONYANE SC :    In  the  or ig inal  bundle.  

CHAIRPERSON :    The or ig inal  bundle.   That  SB12 is  a  

document  marked SB12 -283.  

ADV MOHLAMONYANE SC :    I t  ends wi th 283 ,  Madam Chair .  

CHAIRPERSON :    283.  

ADV MOHLAMONYANE SC :    Yes.  

CHAIRPERSON :    And the current  SB12,  the  last  page of  

in ternal  memoranda f rom Advocate  de Kock and team panel  20 

report  dated 27 June 2019.   Correc t?  

ADV MOHLAMONYANE SC :    That  is  cor rect ,  Madam Chair ,  

where the s ignature of  Advocate de Kock appears.  

CHAIRPERSON :    Yes,  i t  is  actual ly  not  the 27th of  June.   I t  

should be 28th of  June.   I f  you look at  the last  page at  SB12 -
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283.  

ADV MOHLAMONYANE SC :    I t  should be 28th of  June,  I  

agree.  

CHAIRPERSON :    Should we therefore cor rect  the index?  

ADV MOHLAMONYANE SC :    Yes,  may i t  be cor rected ,  

Madam Chai r .   To  the extent  to  which  the date is  changed to  

28 June 2019.  

CHAIRPERSON :    Advocate Batohi ,  do you conf i rm that?  

ADV BATOHI :    Yes,  I  do.  

CHAIRPERSON :    The SB12 reading,  last  page of  in ternal  10 

memoranda f rom Advocate de Kock and team pane l  report  

dated 27 June 2019.   That  document  in  the  or ig inal  is  28th 

day of  June 2019.  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    Should i t  be corrected in  the index?  

ADV BATOHI :    In  the index,  t hat  is  correct ,  Chai rperson.  

CHAIRPERSON :    We have corrected i t  accord ingly.   The f i rs t  

document  of  the new index is  SB13 -284.   This i s  the last  

document .   I t  is  the commissioning  document .   Am I  correct ,  

counsel?  20 

ADV MOHLAMONYANE SC :    You are correct ,  Madam Chai r .  

CHAIRPERSON :    Yes,  thank you.   I t  then fo l lows tha t  a l l  the 

subsequent  documents as per  the amended index are f i led of  

record.  

ADV MOHLAMONYANE SC :    That  is  so ,  Madam Chai r .  
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CHAIRPERSON :    And I  assume that  you wi l l  then be referr ing 

to them as you move fo rward.  

ADV MOHLAMONYANE SC :    We may be refer r ing to them or  

we may not  because the major i t y  of  these annexures have 

a l ready been referred to.   But  the problem was they were not  

at tached to Advocate de Kock 's in te rnal  memoranda dated 

the 28th of  June 2019.  

CHAIRPERSON :    Yes,  thank you.   You wi l l  take us a long 

those SBs when you present  the ev idence through Advocate 

Batohi  then.  10 

ADV MOHLAMONYANE SC :    Yes,  Madam Chair .  

CHAIRPERSON :    Thank you for  your  pat ience.   We now 

understand why th is  amended index had to be f i led.   And I  

propose,  we propose that  we adjourn,  then you can star t  

leading the evidence.   Wi l l  that  be appropr ia te fo r  you?  

ADV MOHLAMONYANE SC :    That  wi l l  be appropr ia te ,  

Madam Chair .   Thanks.  

CHAIRPERSON :    Thank you,  counsel .   Advocate Skosana 

and Advocate Hu l ley,  you wi l l  be excused to proceed wi th  

what  you in tend to do af te r  o r  dur ing tea.   We wi l l  ad journ for  20 

tea.  

ENQUIRY ADJOURNS  

ENQUIRY RESUMES  

CHAIRPERSON :    Thank you,  Advocate Mohlamonyane,  you 

may proceed.   Madam, you are st i l l  under oath.  
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ADV BATOHI :    Yes,  thank you Judge.  

ADV MOHLAMONYANE SC :    Thank you Madam Chair .  

CHAIRPERSON :    Proceed s i r .  

ADV MOHLAMONYANE SC :    Thank you Madam Chair .   We 

were deal ing wi th the documents  tha t  have been f i led in  te rms 

of  what  i s  conta ined in  th is  second supplementary a f f idavi t .   

Advocate Batohi ,  p lease go to page 3 and add paragraph 11,  

just  read paragraph 11 to the record.   Maybe star t  wi th  10.  

CHAIRPERSON :    I  beg your pardon?  

ADV MOHLAMONYANE SC :    She should star t  wi th  10 on 10 

page 3 of  the second supplementary af f idavi t .  

ADV BALOYI -MERE SC :    Second supplementary af f idavi t?  

ADV MOHLAMONYANE SC :    Indeed,  Madam Baloyi -Mere.  

ADV BALOYI -MERE SC :    The af f idavi t  i tse l f  or  the  

annexures?  

ADV MOHLAMONYANE SC :    The af f idavi t  i tse l f ,  which is  

page 3.   I t  is  ca l led the second supp lementary af f idavi t  o f  the 

Nat ional  Di rector  of  Publ ic  Prosecut ions.  

CHAIRPERSON :    Perhaps you must  hand i t  up proper ly  and 

refer  to  i t  as an exhib i t .   This supplementary af f idavi t  is  a  20 

cont inuat ion of  the record.   You f i led i t ,  i t  is  not  marked.   A re  

we not  supposed to mark i t ,  the af f idavi t  i tse l f?   Or w i l l  i t  be 

marked as an exh ib i t  a t  a  la ter  s tage or  what  are you going 

to do?  

ADV MOHLAMONYANE SC :    I  never thought  i t  should be 
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marked because i t  is  just  an af f idavi t  and i t  is  numbered.   And 

i t  is  there,  i t  i s  numbered and i t  can be easi ly  accessed and 

i t  is  easy for  one to locate i t .   I  d id  not  have i t  in  mind that  i t  

should be an exhib i t  as such.  

CHAIRPERSON :    P lease g ive me a second.   [ Ind ist inct  –  

0:04:18]…  

ADV MOHLAMONYANE SC :    Or ig inal  one.   

CHAIRPERSON :    And her  supplementary,  where  does i t  

appear in  the index?  

ADV MOHLAMONYANE SC :    In  the index,  i t  does not  appear,  10 

I  d id  enqui re,  but  I  was to ld i t  has or ig inal  number ing.  

CHAIRPERSON :    No,  no,  no,  counsel .   Your index refers to  

the f ront  number,  001 to 0081 is  the or ig inal  a f f idavi t .   You 

see in  the index?  

ADV MOHLAMONYANE SC :    In  the  index,  yes.  

CHAIRPERSON :    On the face of  the document  i tse l f .  

ADV MOHLAMONYANE SC :    I  see that ,  Madam Chai r .  

CHAIRPERSON :    My quest ion then is ,  when you f i le  the  

supplementary or  the addi t ional  document ,  i t  must  a lso fo rm 

part  o f  th is  index,  so that  we know where to f ind i t ,  as you 20 

have done wi th the f i rs t .   Does i t  not  fo l low? 

ADV MOHLAMONYANE SC :    I t  should have fo l lowed.  

CHAIRPERSON :    Or should i t  not  fo l low? 

ADV MOHLAMONYANE SC :    I t  should have fo l lowed,  ja .  

CHAIRPERSON :    I t  should fo l low?  
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ADV MOHLAMONYANE SC :    Yes.   I t  appears to  me that  that  

has not  been done and i t  is  not  refer red to anywhere e lse in  

the amended index.  

CHAIRPERSON :    So when we read th is  index,  we do not  

know where to f ind th is  very supplementary af f idavi t  you are  

referr ing to.   That  is  why my s is ter  was a lso f ind ing out  where  

do we f ind  i t  on the pages.   But  I  suppose your jun ior  is  here.   

She must  cor rect  th is  docume nt  and refer  to  that  af f idavi t ,  the  

supplementary af f idavi t .   I t  is  not  in  the index.   But  because 

we have the af f idavi t  i t se l f ,  you can proceed in  the in terest  10 

of  t ime.   Your jun ior  wi l l  then have to do the r ight  th ing.  

ADV MOHLAMONYANE SC :    Indeed,  Madam Chair .  

CHAIRPERSON :    Madam, you are tak ing note  of  our  

chal lenge.   P lease prepare a bet ter  index and pag inate i t  

proper ly .   You may proceed,  s i r .  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .   

Advocate Batohi ,  I  have taken you to page 3,  which is  the 

or ig inal  page 3 o f  th is  second supplementary af f idavi t  and 

requested you to read in to the record paragraphs 10 and 11.  

ADV BATOHI :     20 

“The last  page o f  the Ndlondlo statement  

al ready forms par t  o f  the record as  A90,  9 -

0,  in  the bundle  t i t led Documents as pe r  

Agreement ,  dated 18 November  2025 –  

Booysen Racketeer ing Docket  A90.   I  
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accord ingly at tach here to the last  page o f  

Ndlondlo ’ s  s tatement ,  marked Annexure  

SB14.”  

ADV MOHLAMONYANE SC :    Cont inue to paragraphs 12 and 

13.  

ADV BATOHI :     

“ In  my pr inc ipal  a f f idavi t  . . . [ in tervenes] ”  

CHAIRPERSON :    I  beg your pardon.   Advocate Batohi ,  you 

are reading f rom paragraph 11 of  the supplementary .  

ADV BATOHI :    Paragraph 10,  Chai rperson.  10 

ADV MOHLAMONYANE SC :    She in i t ia l l y  read 10 and then 

went  on to 11 [ ind ist inct  –  0:07:43]…  

CHAIRPERSON :    Yes,  thank you.  

ADV BATOHI :    Yes,  10 and 11,  Chai rperson.   

CHAIRPERSON :    You may proceed,  ma'am.  

ADV BATOHI :    Thank you.  

ADV MOHLAMONYANE SC :    Proceed to 12.  

ADV BATOHI :    Paragraph 12.  

ADV MOHLAMONYANE SC :    12 and 13,  Advocate Batohi .  

ADV BATOHI :    Certa in ly .   Paragraph 12:  20 

“ In  my pr inc ipal  a f f idavi t ,  I  inc luded 

Annexure SB3,  being the  in terna l  

memorandum prepared by Advocate de Kock  

and h is team.  However,  the annexures 

referred to in  SB3,  that  i s  the annexures to  
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the De Kock report  as i t  has been referred  

to in  these proceedings,  the annexures 

referred to in  SB3 were not  at tached to the  

af f idavi t ,  as severa l  o f  them al ready fo rm 

part  o f  the exis t ing record under othe r  

bundles and one is  a High Court  ju dgment .   

These annexures compr ise the support ing  

documentary mater ia ls  re l ied upon and 

referred to th roughout  the  in terna l  

memorandum.”  10 

That  is  the de Kock in ternal  memorandum.  I f  I  may proceed.  

ADV MOHLAMONYANE SC :    Just  hold i t  there.   A l low the  

Chai rperson…  

CHAIRPERSON :    I  am t ry ing to f ind my documents.   

Confusion happens when the index is  not  proper ly  done,  

Advocate Mohlamonyane.  

ADV MOHLAMONYANE SC :    I  agree.   I  take the point ,  

Madam Chair .  

CHAIRPERSON :    Were we at  paragraph 13?  

ADV MOHLAMONYANE SC :    May she proceed?  20 

CHAIRPERSON :    Were we at  paragraph 13?  

ADV MOHLAMONYANE SC :    We were at  paragraph 13.   She 

was just  about  to  read paragraph 13 in to the record.  

CHAIRPERSON :    Yes,  she may proceed.  

ADV MOHLAMONYANE SC :    May you proceed,  Advocate  
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Batohi?  

ADV BATOHI :    Yes,  thank you,  counsel .    

“The annexures to SB3,  which are now 

at tached to my present  af f idavi t ,  are as  

fo l lows:  

13.1  Annexure A,  Mos ing Af f idavi t ,  f i led at  

the State Capture Commission,  dated 5  

May 2015. ”  

And i t  is  in  the bundle at  L03,  L00704 to L00720.   The second 

document :  10 

“13.2  Annexure B,  a copy of  the  

memorandum by the Cato Manor  

Prosecut ion Team, s igned by 

Advocate Maema to Advocate  

Chauke,  dated 29 August  2012.   This  

is  in  the bundle  B5 at  B01258 to  

B01262.    

13.3  Annexure C,  a copy of  the ju dgment  in  

the Booysen v .  Act ing Nat iona l  

Di rector  of  Publ ic  Prosecut ion 2014 20 

(2)  ALL SA 391 (KZN).   Bundle  

CL00352.    

13.4  Annexure D,  State Capture  

Commission t ranscr ip t  o f  Mr  

Nxasana 's evidence,  which is  not  in  
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the bundle.    

13.5  Annexure E,  Advocate S Abraham's  

af f idavi t ,  dated 17 May 2017,  which is  

not  in  the bundle.    

13.6  Annexure F,  Advocate  S Maema's  

af f idavi t ,  i t  is  another  af f idavi t  da ted 

17 May 2017,  which is  not  in  the  

bundle.  

13.7  Annexure G,  a le t ter  to  Car l  van der  

Merwe At to rneys regard ing the  10 

d isc losure of  the outstanding contents  

of  the court  docket ,  dated 8 May 

2013.”    

Chai rperson,  to  the extent  that  th is  might  requi re any fur ther  

c la r i ty ,  to  say tha t  Advocate de Kock's report  i s  SB3,  but  at  

the t ime of  me s igning the af f idavi t ,  we inc luded the report ,  

but  d id not  inc lude the annexures to the De Kock repor t .   This,  

in  fact ,  is ,  besides the two s ingle documents,  which  are the  

Commissioner of  Oaths re lat ing to A iyer  and I  th ink i t  is  

Ndlondlo,  the rest  of  the documents  are a l l  annexures to the  20 

De Kock report ,  as i t  has been referred to,  and that  i s  

at tached as SB3 to my af f idavi t .   I  hope that  c lar i f ies,  

Chai rperson.   Thank you,  counsel .  

CHAIRPERSON :    Thank you,  Advocate Batohi .   I  see,  and I  

am asking th is  just  fo r  c la r i ty  because we have not  gone 
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through the documents as yet ,  but  I  see that  13.4 that  you 

read in to the record,  which is  Annexure D,  State Capture  

Commission t ranscr ip t  o f  Mr Nxasana 's evidence,  you say i t  

is  not  in  the bundle.  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    I  see in  the bundle we have a long 

document ,  a  t ranscr ip t ion,  where Mr Mxol is i  Sandi le  Ol i fant  

Nxasana is  test i fy ing.   Is  i t  before the Zondo Commission?  

ADV BATOHI :    Chai rperson,  which ,  i f  I  may,  which  bundle is  

Chai rperson refer r ing to?  10 

CHAIRPERSON :    I t  is  par t  o f  th is  b ig document  that  was 

presented to us.   Okay,  a l l  r ight .   I f  you look at  SB15D -376,  

just  a f te r  the index,  there is  a  t ranscr ip t ion there.   That  

t ranscr ip t ,  f rom the look of  th ings,  appears to  be a t ranscr ip t  

where Advocate Nxasana was test i f y ing.   My quest ion  is ,  was 

i t  before the Zondo Commission?  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    Which,  i f  I  am cor rect ,  means 13.4  

Annexure D,  which you have ind ica ted does not  form part  o f  

the bundle,  may be incorrect .  20 

ADV BATOHI :    Chai rperson,  le t  me c la r i fy .   My apologies fo r  

that .   I  was not  c lear .   Chai rperson,  i f  you look at  13 .1,  13.2,  

and 13.3,  we say i t  is  in  the bundle,  meaning the bund les  that  

have been uploaded that  you have a l ready.   They are at  those 

references,  13.1,  13 .2,  13.3.   You wi l l  see i t  is  in  bundle LO 
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or  bundle B5 and bundle CL.   But  I  d id  not  c lar i f y  that  13.4,  

f rom 13.4,  13.5,  13.6,  and 13.7 are not  in  any of  the bundles  

before th is  panel .   But  they are  in ,  in  fact ,  th is  bundle  

conta ins a l l  f rom 13.1 to 13.7,  but  the f i rs t  three are  

conta ined in  other  bundles.   The remain ing four  are not  

conta ined in  other  bundles.   I  hope I  have c la r i f ied,  

Chai rperson.  

CHAIRPERSON :    Thank you,  counsel ,  which then means,  as  

you have expla ined,  13.4,  Annexure  D,  wi l l  be that  SB15D376 

at  the beginning o f  the new bundle,  the t ranscr ip t .   Cor rect?  10 

ADV BATOHI :    I  just  want  to  check that ,  Chai rperson.   13.5?  

CHAIRPERSON :    Yes,  your  13.4.  

ADV BATOHI :    13.4  

CHAIRPERSON :    Those are new documents.  

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    That  do not  form part  o f  the or ig inal  

bundles.  

ADV BATOHI :    Any of  –  that  is  cor rect ,  Chai rperson.  

CHAIRPERSON :    Yes,  thank you.   My quest ion then is  13.4,  

Annexure D,  should then be your  SB15D376 of  that  new 20 

bundle.   Look at  your  index,  th rough you,  counsel .   Maybe I  

should ta lk  to  you.  

ADV MOHLAMONYANE SC :    Maybe I  should expla in .  

CHAIRPERSON :    No,  no.   I  do  not  know what  you are  

expla in ing.   L is ten to me f i rs t  because I  need to c lar i f y  my 
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document .   Your index is  fo l lowed by three pages.   The very  

f i rs t  page on that  new –  in  that  new bundle,  is  marked 

SB15D376.   Look at  the bundle,  counsel ,  not  the index.   

SB15D376 is  the f i rs t  page af ter  the index.   You have i t?   I  

wi l l  speak to the  wi tness through you,  then you can just  

c la r i fy .   You have i t ,  Advocate Batohi .  

ADV BATOHI :    Chai rperson,  I  am t ry ing to fo l low here.   

SB15D…  

CHAIRPERSON :    Yes,  I  see.   Thank you.   My s is ter  i s  help ing  

me wi th the bundl ing of  these documents,  meaning the  10 

t ranscr ip t  that  is  referred to in  13.4,  Annexure D,  s tar ts  at  

SB15D333.  

ADV BATOHI :    SB15D333 is  the star t  o f  the t ranscr ip t  o f  Mr  

Nxasana at  the State Capture Commission unt i l  SB468.  

CHAIRPERSON :    Yes,  thank you.   Thank you very much.   

That  makes i t  eas ier  to  fo l low.   You may proceed to Advocate  

Mohlamonyane.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .   

Advocate Batohi ,  for  completeness,  go to the next  page,  page 

5,  under subparagraph C,  and read paragraph 16 up to 16.3  20 

in to the record.  

CHAIRPERSON :    Page 5 of  the second supplementary  

af f idavi t .  

ADV MOHLAMONYANE SC :    That  is  so,  Madam Chai r .  

CHAIRPERSON :    K indly p lace i t  on  record cor rect ly?  
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ADV MOHLAMONYANE SC :    I t  is  page 5 of  the second 

supplementary af f idavi t  o f  the Nat ional  Di rector  of  Publ ic  

Prosecut ions.   Go to page 5.  

ADV BATOHI :    Thank you,  Chai rperson.   Paragraph 16?  

ADV MOHLAMONYANE SC :    Paragraph 16,  yes.  

ADV BATOHI :    So i t  deals wi th the amended index,  and i t  

says at  16:  

“The index to my pr inc ipal  a f f idavi t  has been 

rev ised to cor respond wi th the fu l ly  updated 

annexure bundles . ”  10 

Chai rperson,  f rom what  the Chai rperson hersel f  po inted out ,  

the index does not  inc lude my supplementary  af f idavi t ,  and 

to that  extent ,  the  index needs to be corrected.   So I  am not  

sure that  I  should read th is  in ,  g iven that  we have agreed that  

there is  a,  the index needs to be updated to inc lude my 

supplementary af f idavi t .  

ADV MOHLAMONYANE SC :    Subject  to  what  has been 

ind icated.  

ADV BATOHI :    Yes,  that  i s  cor rect .   Subject  to  that ,  we 

cer ta in ly  t r ied to ref lect ,  correct ly  ref lect  a l l  the annexures 20 

f rom SB1 to SB15,  added a l l  the annexures that  had 

previously been omi t ted,  and i t  re f lects correc ted and 

cont inuous paginat ion,  but  subjec t  to  the addi t ion  of  the  

supplementary,  the second supplementary af f idavi t .  

ADV MOHLAMONYANE SC :    Now,  in  your  test imony,  we may 
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or  may not  refer  to  the De Kock report .   Am I  correct?  

ADV BATOHI :    That  i s  correct .   We wi l l  l ike ly  refer  to  the De 

Kock report ,  but  for  completeness,  g iven that  the report  was 

f i led wi thout  the  annexures,  we have now f i led  a l l  the 

annexures as wel l .   So that  the record is  complete.  

ADV MOHLAMONYANE SC :    Having said so,  Advocate  

Batohi ,  le t  us then proceed wi th your ev idence - in-chief ,  and 

in  th is  regard,  go to page 73 of  your  or ig inal ,  which you cal l  

pr inc ipal  a f f idavi t ,  in  your  or ig inal  bundle,  or ig inal  pack,  so 

to put  i t ,  and go back to paragraph 179.  10 

ADV BALOYI -MERE SC :    Advocate Mohlamonyane,  before  

the wi tness takes us through her  or ig inal  a f f idav i t ,  I  am 

wonder ing what  i t  means when you say we may or  may not  

refer  to  the  De Kock memorandum, when you have f i led the  

De Kock memorandum.  What  should we,  should we just  wai t?   

I t  is  on a need-to-know basis,  or  i t  wi l l  take us by surpr ise?  

ADV MOHLAMONYANE SC :    No,  Madam Baloyi -Mere.   I  

wanted her  to  c la r i fy  that  in  cer ta in instances,  we wi l l  re fer  

to  the memorandum, the memorandum i tse l f ,  but  there wi l l  be  

other  instances where i t  wi l l  not  be  necessary to  refer  to  i t .   20 

I t  is  not  a need-to-know basis,  as you put  i t .  

CHAIRPERSON :    Am I  correct ,  however,  that  reference was 

made ear l ier ,  last  week,  by Advocate Batohi  to  the De Kock  

memorandum, wh ich,  i f  my understanding was cor rect ,  was 

the memorandum of  the De Kock team that  Advocate  Batohi  
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re ferred to qui te  extensive ly to  her  ear l ier  ev idence,  or  her  

previous evidence,  am I  correct?  

ADV MOHLAMONYANE SC :    You are correct ,  Madam Chai r .  

CHAIRPERSON :    The memorandum, however,  d id not  form 

part  o f  the or ig ina l  bundle,  cor rect?  

ADV MOHLAMONYANE SC :    The memorandum i tse l f  is  

marked SB3.  

CHAIRPERSON :    My quest ion,  counsel ,  is  th is  very 

memorandum, as  Advocate Batohi  test i f ied last  week,  she 

referred to i t ,  but  the memorandum was not  f i led  o f  re cord,  10 

am I  cor rect?  

ADV BATOHI :    Chai rperson,  i t  is  SB3.  

CHAIRPERSON :    I t  is  SB3.  

ADV BATOHI :    That  i s  cor rect ,  a t tached to my af f idavi t .  

CHAIRPERSON :    The or ig inal  a f f idavi t .  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

ADV MOHLAMONYANE SC :    What  was not  referred to,  

Madam Chair ,  wi th  your permission,  were the annexures 

referred to in  the in ternal  memorandum of  De Kock 's  team.  

CHAIRPERSON :    Yes,  thank you.   But  the memorandum was 20 

deal t  wi th  extensive ly.  

ADV MOHLAMONYANE SC :    As SB3.  

CHAIRPERSON :    Yes,  thank you.  

ADV BALOYI -MERE SC :    Advocate Mohlamonyane,  I  might  

have a fo l low-up quest ion on the De Kock memorandum later .   
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I  am just  looking at  my notes.   Because,  and correct  me i f  I  

am wrong.   Did  De Kock 's team prepare  one memorandum or  

two?  Because I  know we were  f in ished wi th one.   And I  

suspect  that  I  asked a quest ion about  the second one.   But  I  

wi l l  check on my notes.   Just  keep that  in  mind.  

ADV MOHLAMONYANE SC :    Would you perhaps l i ke me to  

comment  on that  before we proceed?  

ADV BALOYI -MERE SC :    Yes,  i f  i t  w i l l  c lar i f y  my confusion.  

ADV MOHLAMONYANE SC :    There was another  one,  which  

was a memorandum as wel l ,  in  wh ich Advoca te de Kock d id 10 

not  recommend that  the Chauke issue should be refer red to 

the President 's  Of f ice.   I t  has just  escaped my mind as to 

what  annexure i t  is ,  but  i t  is  marked e lsewhere.   I  wi l l  ask my 

col leagues to assist  me in  that  regard.  

CHAIRPERSON :    Is  that  the f i rs t  one?  

ADV MOHLAMONYANE SC :    That  is  the second one.  

CHAIRPERSON :    The second one?  

ADV MOHLAMONYANE SC :    Yes,  the second one.  

CHAIRPERSON :    Yes,  and then the f i rs t  one?  

ADV MOHLAMONYANE SC :    The f i rs t  one is  the De Kock,  20 

what  used to be referred to as the De Kock report ,  but  we 

have s ince coined i t  as i t  appears  in  the documents as the 

in ternal  memorandum of  the De Kock team.  

CHAIRPERSON :    Would you p lease confer  wi th  your team,  

your jun ior ,  and take us to those two documents  in  the  
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bundles so that  we can mark them proper ly?  

ADV MOHLAMONYANE SC :    As i t  p leases Madam Chai r .  

CHAIRPERSON :    Remember,  your  team st i l l  has to prepare  

the index that  wi l l  gu ide us,  the proper index wi th exhib i t s .   

We st i l l  do not  have that .   That  i s  why we get  confused.   She 

is  t ry ing to ta lk  to  you r ight  now.   You can just  confer  wi th  her  

and just  get  the  pages r ight  for  us,  because we may be 

missing something here.   

ADV BALOYI -MERE SC :    I  found a note in  my notes.   There 

is ,  the wi tness gave evidence that  she consul ted a panel  of  10 

De Kock and other  people around Apr i l  2019,  and she said  

she would st i l l  conf i rm the date,  because I  have wr i t ten in  red  

that  date st i l l  to  be conf i rmed.   And then what  then fo l lowed 

was received an opin ion,  which was then ca l led a 

memorandum, f rom the De Kock team on the 27th of  June,  I  

th ink i t  is  2019.   So there are two De Kock memoranda that  

we were to ld about .   But  one,  and then I  have a quest ion here,  

where do we f ind  th is?  Because we are not  refer red to the  

speci f ic  page.  

ADV MOHLAMONYANE SC :    Which one,  Madam Baloyi -20 

Mere?  

CHAIRPERSON :    The Apr i l  2019.  

ADV MOHLAMONYANE SC :    June.   I t  should be June 2019.  

ADV BALOYI -MERE SC :    Not  the June.   The June we have.  

ADV MOHLAMONYANE SC :    Which is?  
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ADV BALOYI -MERE SC :    The 27th of  June 2019.  

ADV MOHLAMONYANE SC :    Where the team gave th is  

opin ion to the NDPP.  Dated 28 June.   Remember,  the date  

was corrected.   As the date of  s ignature was the 28th June,  

but  then when they send i t  through,  as appears in  SB3,  the  

date appears there as 27 June 2019.   But  the actual  dat e of  

s ignature was 28 June 2019,  as  previously cor rected by  

Madam Chai r .   That  is  the  f i rs t  memorandum.  In ternal  

memorandum.   

 The second one is  conta ined in  bundle C.   I t  is  ca l led  10 

the bundle  fo lder  of  correspondences,  yes,  and i t  appears on 

page C00001.  

ADV BALOYI -MERE SC :    That  i s  the [ ind ist inct ]  o f  February 

2023? 

ADV MOHLAMONYANE SC :    Indeed,  Madam Baloyi -Mere.   I t  

goes up to page C00007.   Where  Advoca te de Kock  advised 

and made a recommendat ion to the NDPP, Advocate Batohi ,  

a lone.   There was no team here,  i f  I  may,  for  want  of  a  bet ter  

term.   There was no team here.   He was a lone when he,  he 

draf ted th is  memorandum alone.   He s igned i t  a lone,  as h is 20 

s ignature appears on page 7 thereof ,  C7.   Does that  c la r i fy  

the status of  the two memoranda?  

ADV BALOYI -MERE SC :    The two memoranda,  through you,  

Chai r ,  and I  am not  t ry ing to create  a d ia logue here.   The two 

memoranda are f ine.   We have them.  But  there  was a 
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re ference to some consul tat ion wi th the panel  in  Apr i l  2019.   

And the wi tness said she was st i l l  go ing to conf i rm the date.   

And I  made a note,  where do we f ind th is ,  because we were  

not  f in ished wi th i t .   Unless i f  i t  was just  a  consul tat ion,  no  

notes and noth ing was f in ished to  us,  then I  would  have to  

amend my notes.   But  th is  is  what  I  have in  my notes.   That  

is  why in  my mind I  remember tha t  there is  something to do 

wi th Apr i l  2019.  

ADV MOHLAMONYANE SC :    My col leagues in form me,  lest  

I  be seen to be test i fy ing f rom the bar ,  that  the date  was the  10 

9th Apr i l  2019.   Advocate Batohi  can conf i rm that .   That  a  

mandate was g iven to the de Kock panel .  

ADV BALOYI -MERE SC :    That  is  when she was g iven the  

inst ruct ions.  

ADV MOHLAMONYANE SC :    Yes,  to  the de Kock panel .  

ADV BALOYI -MERE SC :    I  wi l l  cor rect  that .  

CHAIRPERSON :    And that  brought  about  the in terna l  memo 

dated 28 June 2019.  

ADV MOHLAMONYANE SC :    Indeed,  Madam Chair ,  and she 

can conf i rm.  20 

CHAIRPERSON :    That  is  the f i rs t  in ternal  memorandum of  

28 June 2019.  

ADV BATOHI :    Yes,  that  is  correct ,  Chai rperson.   And i f  I  

may a lso ment ion that  Madam Baloy i -Mere is  actual ly  correct .   

I  d id  ta lk  about  Apr i l  somet ime when I  had thought  I  had 
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inst ructed the panel  to  do the work.   We have actual ly  t raced 

the le t te r  that  I  wrote to  them, to  the panel .   I t  is  dated 9th  

Apr i l  2019.   And i t  is  the le t ter  that  I  sent  to  a l l  the panel  

members request ing them to do th is  work.   I  do have a copy 

of  i t  in  my f i le .  

ADV MOHLAMONYANE SC :    The one that  you have now?  

ADV BATOHI :    Yes.  

ADV MOHLAMONYANE SC :    Ja,  i t  wi l l  la ter  be marked as an 

exhib i t  and be handed up.   You may proceed.  

CHAIRPERSON :    No,  no,  no.   Before you mark i t ,  I  th ink 10 

p lace i t  on record proper ly  that  there is  such a le t ter  of  

inst ruct ion by Advocate Batohi  to  the De Kock team that  gave 

r ise to  the f i rs t  in te rnal  memorandum dated 28 June 2019.   

That  sequence is  cr i t ica l .   I f  you wish,  counsel ,  i f  you have 

copies of  those documents,  that  is  o f  the le t ter  of  9  Apr i l  2019 

inst ruct ing the De Kock team to prepare an in terna l  memo,  

you can then f i le  i t  on record and hand i t  out  f rom the bar .  

ADV MOHLAMONYANE SC :    Ja,  I  have been fu rn ished wi th  

copies,  Madam Chai r .   I  th ink enough copies fo r  the panel  

and our  co l leagues.   Dated the 9th of  Apr i l  2019 and I  beg 20 

leave to hand i t  up.  

CHAIRPERSON :    May our  Judges pay at tent ion,  p lease.  

ADV BALOYI -MERE SC :    And,  Madam Chair ,  through you,  

on the same page,  we were promised that  we wi l l  get  the 

dates for  the rev iew appl icat ion because Advocate  Batohi  
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sa id she assumed of f ice in  February 2019 and upon her  

enter ing the of f ice,  she found that  there was an appl icat ion  

to rev iew Advocate Abraham's author isat ion  of  the  

Racketeer ing Cert i f icates.   That  mat ter  was pending and she 

promised to get  us the dates of  the  review.  

ADV MOHLAMONYANE SC :    Would you l i ke to  respond,  

perhaps?  

ADV BATOHI :    Wel l ,  I  would cer ta in ly .   We make a note of  i t  

and make sure my team fo l lows up on a l l  o f  these th ings so 

that  we do not  miss out  these th ings and have to dea l  wi th  i t .   10 

So,  we wi l l  cer ta in ly  apologise fo r  that .   I t  has not  come 

through yet .   We wi l l  get  that  date.   I t  is  easi l y  obta inable.  

ADV MOHLAMONYANE SC :    The document  that  you say you 

are having in  your  possession.  

MS RAMAGAGA :    Let  me just  come in.   You know,  I  am 

get t ing worr ied.   That  documents seem to be sprung on us at  

any t ime wi thout  even e i ther  the evidence leader knowing of  

the in tent ion to use the document  or  the evidence leader not  

having  had the courtesy to just  adv ise  us about  that .   And i f  

you look at  our  record,  the  t ranscr ip t ions,  they are l i t tered by 20 

lo ts and lo ts of  in te rrupt ions,  which I  be l ieve they could be 

avoided by proper communicat ion between the evidence 

leader and the wi tness and proper in t roduct ion of  documents  

wi thout  the panel  inv i t ing for  the in t roduct ion of  documents,  

just  l i ke i t  has ha ppened now.    
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 So,  we would l ike th is  enqui ry to  run qui te  smooth ly.   

And that  can only be achieved i f  there has been proper  

consul tat ion and communicat ion between the par ty  and the  

evidence leader.   And moving fo rward,  now speaking for  

mysel f ,  I  would real ly  appreciate  i f  the mat ter  were to run that  

smooth ly.   And the only way to achieve that  would be i f  there  

are any other  documents that  the evidence leader  is  aware  of  

the in tent ion to in t roduce them to us ,  p lease just  enl ighten us  

about  that  so tha t  we do not  s top and  go.   A lo t  o f  t ime is  

spent  on the stop and go,  go and stop.  10 

 So,  l ike th is  le t te r ,  i t  was l ike i t  is  not  going to be  

in t roduced.   And then we see the wi tness br ing ing the le t te r  

to  our  at tent ion,  whereas i t  should  have been the evidence 

leader br ing ing the le t te r  to  our  at tent ion to say,  I  have a copy 

of  th is  le t te r  here ,  do you have i t  in  f ront  of  you?  Do you 

recognise i t?   Whose le t ter  i s  that?   And then hand i t  up as 

evidence wi thout  mark ing subject  to  la ter  mark ing .   Thank 

you.  

CHAIRPERSON :    Counsel ,  I  suppose you have noted the  

concern ra ised by our  s is te r .  20 

ADV MOHLAMONYANE SC :    Yes,  I  have.  

CHAIRPERSON :    I  th ink we have ra ised th is  concern r ight  

f rom the beginning.   I t  makes our  work so d i f f icu l t .   So,  

p lease,  th rough your team, you have an able team of  an SC 

and a jun ior  counsel  and a support  team f rom the NPA.   There 
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is  no reason why we should be taken by surpr ise f rom t ime to  

t ime.   And we pause because we cannot  be reminding you a l l  

the t ime how you should  run th is  mat ter .   But  le t  us t ry  by a l l  

means to make i t  easier  fo r  a l l  o f  us .   And inc luding Advocate  

Chauke 's team, they should be bat t l ing the same way we are  

bat t l ing wi th these records f rom the NPA.   Thank you.   You 

may proceed.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .   I  

have taken note of  the concerns ra ised.   Advocate  Batohi ,  

you ind icated there is  a document  you are having here,  you 10 

are having wi th you.  

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    And remember ,  your  jun ior  should be 

l is tening.   This i s  some of  the documents that  I  handed f rom 

the bar  which are going to have to be marked as exhib i ts .   Do 

not  forget  that .   Because I  do not  even know what  to  ca l l  th is  

document .   Your  index of  exhib i t s  should ref lect  a l l  these 

documents accord ingly.   You may proceed,  counsel .  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .   

Which document  i s  i t?  20 

ADV BATOHI :    I t  is  a  document ,  i t  is  an  in ternal  

memorandum addressed to Advocate de Kock,  to  Advocate I  

Thenga.   Sorry,  counsel ,  should I?   I t  i s  an  in ternal  

memorandum f rom mysel f .   I t  is  dated 9th of  Apr i l  2019.   

Addressed to Advocate de Kock and Advocate  Thenga,  
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Advocate Ri ley,  Advocate Mamabolo,  and copies to Advocate  

Mzinyath i  and Advocate McAdam.  And i ts  subject  i s  

reconsiderat ion o f  author isat ion in  terms of  Sec t ion  2(4)  of  

the Prevent ion of  Organised Cr ime Act .  

ADV MOHLAMONYANE SC :    Before you proceed to read i t ,  

Madam Chai r  and your s is ters,  th is  document  wi l l  la ter  be  

handed up and marked as an exhib i t .  

CHAIRPERSON :    Wel l ,  i t  is  handed up a l ready.   A l l  you need 

to do is  to  hand the  exhib i t  index referr ing to  a l l  these 

documents because we have i t  a l ready.    10 

ADV MOHLAMONYANE SC :    Okay.   Ja,  le t  us proceed wi th  

the document .   Can you read the document  in to the record?  

ADV BATOHI :    So,  I  am reading the contents of  the document  

now.   

“ In  terms of  Sec t ion 2(4)  of  the Prevent ion  

of  Organised Cr ime Act ,  POCA, a l l  

racketeer ing prosecut ions must  be  

author ised by the Nat ional  Di rector  of  Publ ic  

Prosecut ions.   In  th is  mat ter ,  the former  

NDPP,  Advocate Abrahams,  author ised two 20 

separate racketeer ing prosecut ions as  se t  

out  above.  

The defence have brought  an appl icat ion to  

have these author isat ions set  as ide ( the  

appl icat ion)  and the NDPP is a par ty thereto .   
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As the new NDPP, I  am in the process o f  

consider ing th is  mat ter .   This is  not  only  

because of  the c i t ing of  the NDPP as a par ty,  

but  a lso because of  the impl icat ions for  the  

NPA.    

In  th is  case,  I  have taken note  of  the  

cont roversy surrounding Advocate  

Abrahams'  decis ion to author ise the two 

racketeer ing prosecut ions.   His dec is ion has 

a lso in formed the approach that  has thus fa r  10 

been taken in  the  appl icat ion.   As the new 

NDPP (and now the af fected par ty )  I  must  be  

sat is f ied that  the prosecut ions on 

racketeer ing charges in  th is  mat ter  are  

just i f ied.   The decis ion u l t imate ly rests wi th  

me and wi l l  a lso in form the approach that  I  

wi l l  take in  the appl icat ion.    

This speci f ic  case and the appl icat ion  

present  cer ta in complexi t ies and dynamics  

which could a lso af fect  racketeer ing  20 

author isat ions in  genera l .   In  the  

c i rcumstances,  I  request  your  assis tance in  

perusing a l l  the evidence and other  re levant  

mater ia l ,  and thereaf te r  furn ish ing me wi th a  

wel l - reasoned and mot ivated opin ion as to  
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the val id i ty  and appropr ia teness of  the  

decis ion by Advocate Abrahams to  author ise  

the two racketeer ing prosecut ions in  te rms 

of  sect ion 2(4)  of  the POCA in th is  mat ter .    

P lease inc lude in  your  report  any factors  

that  you regard as re levant  and should be 

brought  to  my at tent ion.   Advocate McAdam,  

the Specia l  Di rec tor  of  the PCLU,  the uni t  

that  was seized wi th th is  mat ter ,  wi l l  be your  

l ia ison person.   He wi l l  assist  in  co l l a t ing a l l  10 

the necessary documentat ion you wi l l  need 

to proper ly  apply your  minds to th is  mat ter .   

Mar ia and Danie wi l l  assist  wi th  the  

log ist i cs.    

I  have ind icated to the defence tha t  we wi l l  

rever t  in  the second week of  May.   P lease 

advise me,  af ter  you have assessed the work  

to  be done,  what  you consider  to  be a  

reasonable t ime l ine to rever t  to  the  

defence. ”  20 

I t  is  s igned by me and dated the 9th of  Apr i l  2019.  

ADV MOHLAMONYANE SC :    Madam Chair ,  the document  

wi l l  be proper ly  marked and indexed.  

CHAIRPERSON :    I f  I  may just  c la r i fy  wi th  Advocate Batohi .   

Advocate Batohi ,  as  at  that  t ime,  the  9th of  Apr i l  2019,  you 



3 DECEMBER 2025  –  DAY 11  

Page 48  o f  150  

correct ly ,  in  my v iew,  ind icated that  the f ina l  decis ion  

regard ing these mat ters rests wi th  you.   Had you been g iven 

a l l  the evident ia l  mater ia l  a t  that  t ime,  o r  were you expect ing  

the team to put  together  a l l  the re levant  ev ident ia l  mater ia l?  

ADV BATOHI :    Chai rperson,  the la t ter .   I  was expect ing them 

to do that .  

CHAIRPERSON :    Thank you.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   Go 

back to page 73 o f  your  or ig inal  o r  pr inc ipal  a f f idavi t .   When 

we adjourned last  week,  we were busy wi th paragraph 179.   10 

You do not  necessar i l y  have to read i t  again in to the  record.   

Just  expla in i ts  content .  

CHAIRPERSON :    Counsel ,  p lease speak up so that  we can 

hear you.  

ADV MOHLAMONYANE SC :    When we adjourned las t  week,  

we were busy wi th paragraph 179.   And to t ie  i t  up,  you may 

not  necessar i l y  read i t  again.   Just  expla in i t s  content .  

ADV BATOHI :    Yes,  so just  to  contextual ise,  we are deal ing  

wi th the process that  led to my refer ra l  o f  the mat ter  to  the  

President .   And at  paragraph 179,  I  deal  wi th  the issue of  the  20 

Mdlu l i  mat te r ,  and having requested an opin ion f rom 

Advocates Hul ley and Wentzel ,  which  they d id,  and fo l lowing 

that ,  I  concluded that  there was suf f ic ient  basis to  inc lude 

th is  mat ter  in  the recommendat ion to the President .  

CHAIRPERSON :    A t  the r isk of  repet i t ion,  just  to  recap where 
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we ended on Fr iday,  i t  is  when reference was made to the  

legal  opin ion sought  by Advocate Batohi ,  madam.  And in  your  

test imony,  you said that  you wanted to make a decis ion based 

on evidence.   I  am quot ing you verbat im,  as  per  my notes.   

And the quest ion then arose,  o r  quest ions then arose as to 

whether ,  a t  that  s tage,  when you sought  a legal  opin ion ,  you 

had been presented wi th evidence to make that  decis ion.   I f  

my recol lect ion is  cor rect ,  and correct  me i f  I  am wrong,  you 

said that  you were not  presented  as yet  wi th  the evidence,  

correct?  10 

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    And th is  is  notwi thstanding the fact  that  

you wanted to base your decis ion on evidence,  cor rect?   

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    To what  extent  would a legal  opin ion have 

assisted you in  fo rming your decis ion regard ing th is  mat ter?  

ADV BATOHI :    Chai rperson,  at  th is  stage,  i f  one looks at  my 

evidence that  I  test i f ied about  a l ready,  a l though I  had not  

been p laced wi th the evidence in i t ia l  th is  mat ter ,  I  d id  have 

Advocate Nalane’s mat ter ,  op in ion in  th is  mat ter ,  that  deal t  20 

wi th both the Booysen mat ter  as we l l  as the Mdlu l i  mat ter  and 

recommended a referra l  to  the  President  in  respect  of  both  

these mat ters.    

 Advocate Hul ley was in t imate ly involved wi th th is ,  as  

I  sa id,  there was no evidence before me,  Advocate Nalane’s  
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op in ion was before me,  Advocate Hul ley was involved in  th is  

mat ter  at  the Zondo Commission and I  requested h im to g ive  

me a fur ther  opin ion on th is  mat ter ,  so that  I  had a lso  

evidence that  I  could consider ,  to  ensure that  I  was get t ing i t  

r ight .   So that  i s  when I  requested the fur ther  opin ion,  and 

Advocate Hul ley  then,  Hul ley and Wentzel  p rov ided the  

opin ion wi th annexures,  and that  opin ion is  in  the bundle.    

 I  am not  sure i f  the annexures to the Hul ley -Wentzel  

op in ion are a lso  inc luded.   But  as I  test i f ied ear l ier ,  the  

annexures inc luded an af f idavi t  or  a statement ,  I  am not  sure,  10 

by the invest igat ing of f i cer ,  Colone l  Roelofse,  that  se t  out  the  

essent ia l  aspects of  the evidence.  

CHAIRPERSON :    Thank you,  Advocate Batohi .   You may 

proceed,  counsel .   

MS RAMAGAGA :    Just  before you proceed,  I  just  want  to  get  

something r ight  on record.   I  may have misheard you.   As you 

were reading tha t  paragraph 179,  now on the por t ion that  

star ts  wi th ‘ they d id so ’ ,  do you see that?  ‘They d id so,  and’ ,  

do you see that  por t ion?  

ADV BATOHI :    I  do.  20 

MS RAMAGAGA :    Ja.   I  th ink,  and I  want  correct ion f rom 

yoursel f ,  I  th ink I  heard you say they d id so and I  concluded 

that  there was a suf f ic ient  basis to  inc lude Advocate Chauke.   

So the purpose,  just  wai t ,  ma'am,  le t  me f in ish my quest ion.   

Thank you.   The purpose of  my quest ion now is  to  f ind out  as  
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to  whether ,  as you were reading th is  paragraph,  you read the  

‘ I ’  that  was not  in  the paragraph,  in to the paragraph,  or  i f  the 

record wi l l  re f lect  that  you said ‘ I  concluded’ ,  that  would not  

be what  you said.   What  is  the correct  posi t ion?  

ADV BATOHI :    The correct  posi t ion is  that  I  was not  reading 

the paragraph at  a l l .   In  fact ,  counsel  made i t  c lear  to  me,  

saying wi thout  reading i t ,  can you expla in?  And so I  was 

expla in ing.  

MS RAMAGAGA :    So in  your  explanat ion now,  in  that  

explanat ion,  is  i t  cor rect  that  you said they d id so and I  10 

concluded that  there was suf f ic ient  basis?  

ADV BATOHI :    That  i s  cor rect .   That  is  correct .   

MS RAMAGAGA :    And that  ‘ I ’  was in t roduced in  the evidence 

today?  

ADV BATOHI :    I  am not  sure what  the panel  member  means 

by that .  

MS RAMAGAGA :    What  I  mean is  very s imple.   I t  is  what  I  

am looking at  as your source of  in format ion as against  what  

you have said.   The only th ing that  I  am concerned wi th i s  

that  ‘ I ’ ,  to  unders tand as to whether  when you put  the ‘ I ’  to  20 

say ‘ I  concluded that ’ ,  as to  whether  that  was del iberate or  

by mistake,  but  i t  appears f rom your answers that  i t  was 

del iberate.   Is  i t  cor rect?  

ADV BATOHI :    Yes,  i t  i s  del iberate  because what  I  was doing 

is  paraphrasing and saying,  in  fact  as,  i f  you look at  what  is  
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in  paragraph 179,  that  seems to suggest  that  they,  the  

authors,  actual ly  d id so and they concluded,  r ight?  But  what  

I  was saying today is  that  when I  go t  th is  opin ion,  I  concluded 

that  there was suf f ic ient .  

MS RAMAGAGA :    Ja,  now,  you know,  th is  af f idavi t ,  ma'am,  

i t  is  your  af f idavi t ,  where you were  expla in ing as to who d id  

what ,  who said what ,  and why cer ta in steps were taken.   And 

as you cor rect ly  point  out  that  as one reads th is  af f idavi t  o f  

yours,  as we a l l  know af f idavi t  is  under oath,  as you read th is  

af f idavi t ,  one gets an impression that  ‘ they’ ,  meaning that  10 

team, the team is the one that  concluded that  there was a  

suf f i c ient  basis to  inc lude Advocate  Chauke's conduct  in  the 

Mdlu l i  mat te r .   Right?  And I  be l ieve that  when you draf ted 

th is  af f idavi t ,  you draf ted i t  vo luntar i ly .   You sat is f ied yoursel f  

o f  the contents of  the af f idavi t  before you s igned i t .   Is  that  

assumpt ion correct?  

ADV BATOHI :    That  i s  cor rect .  

MS RAMAGAGA :    And subsequent  to  you s igning th is  

af f idavi t ,  which you accepted as cor rect ,  a t  some point  now 

dur ing th is  enqui ry,  the hear ings of  th is  enqui ry,  an issue 20 

arose around whether  the conclus ions re lat ing to Advocate  

Chauke would have been done by yoursel f  or  the panels.   And 

you said you depended on the panels because you t rusted 

the panels.   Is  that  cor rect?  

ADV BATOHI :    I  am not  sure in  what  context  I  sa id that ,  but  
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I  cer ta in ly  sa id that  I  took in to account  a l l  o f  the opin ions and 

when I  came to the conclusion that  I  d id .    

MS RAMAGAGA :    Thank you.   

ADV BALOYI -MERE SC :    I  have a fo l low-up quest ion.   When 

you were asked that ,  a t  th is  stage when you asked for  an  

opin ion f rom Advocates Hul ley  and Wentzel ,  you had not  been 

furn ished wi th the  evidence.   So are you saying to th is  panel  

that  you read the  opin ion and based on the opin ion,  wi thout  

having had s ight  of  the evidence,  you then concluded that  

there was suf f i c ient  basis to  inc lude Advocates Chauke 's 10 

conduct  in  the Mdlu l i  mat te r?  

ADV BATOHI :    No,  Chai rperson,  that  is  not  what  I  am saying.   

I  wi l l  repeat  what  I  sa id.   I  sa id that  at  the t ime tha t  I  asked 

for  the Hul ley  and Wentzel  op in ion,  I  had Advocates Nalane 's  

opin ion a l ready.   At  that  point ,  I  d id  not  have any evidence.   

Advocates Nalane 's opin ion d id recommend that  Advocate  

Chauke,  that  the mat ters,  the Mdlu l i  and the Booysen  mat ters 

be refer red to the  President .   I  d id  not  have evidence at  that  

s tage.   And then I  sa id,  g iven the fact  that  Advocates Hul ley  

was involved in  the Zondo Commiss ion and was deal ing wi th  20 

these mat ters,  I  asked h im for  an opin ion.   And so Hul ley  and 

Wentzel  gave me a second opin ion a lso had evidence,  some 

aspects of  the evidence at tached to i t ,  inc luding a sta tement  

by Colonel  Roelo fse,  which summarised the key aspects of  

the evidence in  the Mdlu l i  mat ter .  
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ADV BALOYI -MERE SC :    So your decis ion was taken,  or  the  

conclusion that  you came to was based on the two opin ions,  

the Nalane opin ion and the Hul ley  opin ion?  

ADV BATOHI :    That  i s  cor rect .  

ADV BALOYI -MERE SC :    Which we accept  that  –  I  mean,  

somebody does not  wr i te  an opin ion in  the sky.   The opin ion  

would be based on some of  the evidence.   So you accepted 

the two opin ions and came to the conclusion based on those 

two opin ions and the evidence that  was conta i ned in  the 

opin ions,  wi thout  you having gone to the  evidence and read 10 

i t .   Because that  one you have a l ready test i f ied to,  and i t  i s  

accepted that  at  th is  stage you had not  seen the evidence 

yoursel f .  

ADV BATOHI :    I  s t i l l  th ink that  I  am not  c lear ,  so I  apologise 

for  that .   To the extent  that  I  am not  c lear ,  Advocates Hul ley 's  

opin ion a lso had annexures,  the actual  ev idence as 

annexures to h is  opin ion.   And I  considered the opin ion  

together  wi th the annexures at tached to the opin ion.   And as 

I  sa id,  I  am not  sure i f  the annexures are par t  o f  the  bundle,  

but  that  was what  was before me.   And inc luded in  the  20 

annexures was a  statement  f rom Colonel  Roelofse  which  

analysed the key aspects of  the evidence in  the mat ter .   And 

there is  a lso other  annexures tha t  were at tached to that  

opin ion that  wi l l  be apparent  f rom the opin ion  i tse l f .   So I  

considered that  as wel l .  
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ADV BALOYI -MERE SC :    Thank you.  

CHAIRPERSON :    May I  just  fo l low up wi th one or  two?  Or 

d id you want  to?  Proceed,  ma'am.  

MS RAMAGAGA :    Okay,  thank you.   Thank you,  Chai r .   

Advocate Batohi ,  when f i rs t ,  or  rather ,  le t  me just  ask what  I  

th ink is  factual .   Is  i t  cor rect  that  you f i rs t  communica ted your  

inc l inat ion to recommend the establ ishment  of  an enqui ry in  

2021? 

ADV BATOHI :    [Pause]  I  do not  th ink so.   I  am not  sure.   I  

do know that  in  2021,  I  wrote to  Advocate Chauke asking h im 10 

for  an explanat ion on var ious cases.   But  I  d id  no t  at  that  

s tage,  as far  as  my recol lect ion  goes,  communicate any 

inc l inat ion to recommend.   I  could  be mistaken,  but  at  that  

point ,  my recol lec t ion is  that  I  d id  not .  

MS RAMAGAGA :    Okay,  thank you.   I  th ink the  

correspondence wi l l  speak fo r  i tse l f .   That  is  f ine.   And is  i t  

correct  that  you sent  cor respondence to the Min ister  of  

Just ice,  Min ister  Lamola,  wi th  an expression of  an inc l inat ion  

to recommend that  an enqui ry be establ i shed regard ing the  

conduct  of  Advocate Chauke? 20 

ADV BATOHI :    I  d id .  

MS RAMAGAGA :    And when was that?  

ADV BATOHI :    I  th ink we have t raced that .   I  am not  sure i f  

i t  is  par t  o f  the bundle,  but  I  know that  we have t raced that  

le t ter  to  the Min ister  o r  the memorandum.  I f  counsel  can 
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assist  me.  

MS RAMAGAGA :    You have not  yet  accessed the document .  

ADV BATOHI :    I  th ink i t  is  SB. . .   I  beg your pardon.  

MS RAMAGAGA :    Okay,  you have t raced i t .  

ADV BATOHI :    Yes,  I  have.   I  th ink I  see i t  as SB10.  

MS RAMAGAGA :    SB10,  yes.  

ADV BATOHI :    Yes,  and i t  is  dated 18 August  2023.  

MS RAMAGAGA :    So i t  was in  August  2023 when you 

expressed your inc l inat ion to want  the enqui ry establ ished.   

SB?  10 

ADV BATOHI :    10.  

MS RAMAGAGA :    10,  yes.   I  th ink  I  must  not  look a t  you,  I  

must  look at  the documents.  

ADV BATOHI :    Yes,  SB10 is  s igned by me and dated 18 

August  2023,  and i t  is  a  memorandum addressed to Min ister  

Lamola.   I  just  want  to  conf i rm that ,  yes,  Min ister  Lamola,  

who was the Min ister  of  Just ice at  the t ime.  

MS RAMAGAGA :    Okay,  thank you.   Now,  when you sent  

th is ,  when you wrote th is  memorandum to Min ister  Lamola,  

which opin ions had you secured then?  20 

ADV BATOHI :    My recol lect ion is  that  I  had a l l  o f  them.  That  

would be the Nalane one,  Maenet je ,  as wel l  as the Wentzel  

and Hul ley.   That  is  my recol lect ion .   Let  me check and make 

sure.   I  th ink that  is  the case.   I  would have only done i t  a f ter .   

I t  is  not  c lear  f rom the memorandum, but  that  is  my 
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recol lect ion.  

MS RAMAGAGA :    That  would be c lar i f ied by?  

ADV BATOHI :    Bear wi th me for  a moment .   Yes,  i t  wi l l  be 

c la r i f ied by,  i f  you look at  SB10,  I  go  through the document  

in  te rms of  the,  I  ment ioned the var ious opin ions tha t  I  had,  

and in  paragraph 11 at  page SB271,  I  s tate that :  

“As the NDPP, I  requested Advocates Hul ley  

and Wentzel ,  both of  whom were evidence 

leaders in  the Zondo Commission,  to  provide  

a short  memorandum out l in ing the summary 10 

and essence…”  

And thei r  memorandum was a lso at tached and sent  to  the  

Min ister .   So I  d id  have that  memorandum.  Opin ion I  should 

say.  

MS RAMAGAGA :    And by then you a lso had the memorandum 

f rom Advocate de Kock?  

ADV BATOHI :    Yes.  

MS RAMAGAGA :    Where he was advis ing or  recommending 

that  the request  for  the establ ishment  of  the enqui ry  should  

not  be proceeded wi th.  20 

ADV BATOHI :    That  is  cor rect .   He advised against  a  referra l  

to  the President .  

MS RAMAGAGA :    Now,  at  the  t ime when you sent  out  th is  

request  or  th is  memo to Min ister  Lamola,  was th is  advice by  

Dr de Kock or  I  beg your pardon,  Advocate de Kock,  inc luded 
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in  the memorandum that  accompanied the request  or  the  

memo? 

ADV BATOHI :    In  fact ,  that  memorandum was not  inc luded 

anywhere.   I t  was not  sent  in  the  bundle,  and that  is  why 

Advocate Chauke a lso d id not  receive i t .   And as I  ment ioned 

when I  was examined about  th is  ear l ier ,  i t  was not  inc luded.   

I t  was,  Advocate Chauke requested i t ,  and i t  was then sent  

to  h im as wel l  as to  the,  I  th ink i t  was sent  to  the President 's  

of f ice as wel l  a t  that  point .   I  am almost  sure,  but  I  just  need 

to conf i rm that .  10 

MS RAMAGAGA :    So your long answer to  the quest ion is ,  

yes,  i t  d id  not  accompany the memo?  

ADV BATOHI :    Indeed,  that  is  my long answer.  

MS RAMAGAGA :    Thank you.   Thank you,  Chai r .  

CHAIRPERSON :    Advocate Batohi ,  through your counsel ,  

when was the f i rs t  le t ter  wr i t ten to the Min ister  of  Just ice,  the  

very f i rs t  le t ter  regard ing the compla ints where the President  

was requested to set  up an enqui ry?  That  would have been 

the le t ter ,  the f i rs t  le t ter  to  Min ister  Lamo la.  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  20 

CHAIRPERSON :    Do you remember?  

ADV BATOHI :    Yes,  I  am looking a t  i t .   I  th ink i t  is  SB10,  and 

that  is  dated 18 August  2023.    

CHAIRPERSON :    Somet ime in  2021,  and p lease cor rect  me 

i f  I  am wrong,  I  cannot  p inpoint  to  the document  in  these 
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bundles,  but  when I  read,  i t  appeared that  somet ime in  2021 

there was a communicat ion to Advocate Chauke regard ing  

a l legat ions of  misconduct  on h is par t .   Am I  cor rect ,  or  am I  

miss ing something?  

ADV BATOHI :    That  is  your  recol lect ion,  Chai rperson.   That  

le t ter ,  I  th ink,  is  par t  o f  the bundle.   I  th ink i t  is  one of  the  

annexures.  

ADV MOHLAMONYANE SC :    May I  he lp in  that  regard?  

CHAIRPERSON :    You may help the wi tness i f  you have that  

document .  10 

ADV MOHLAMONYANE SC :    Madam Chair ,  thanks.   The 

document  is  dated 13 May 2021.   Advocate Batohi ,  i t  is  

SB5231 in  your  bundle.   And the response of  Advocate  

Chauke . . . [ in te rvenes]  

CHAIRPERSON :    Before  you go to the response,  le t  us  look 

at  that  le t te r .   SB5?  

ADV MOHLAMONYANE SC :    231,  Madam Chair ,  231. I t  is  a 

page.  

CHAIRPERSON :    SB5,  yes,  thank you.   SB5231.  

ADV MOHLAMONYANE SC :    Indeed,  Madam Chair .  20 

CHAIRPERSON :    Yes,  dated 13 May 2021.   And th is  is  the 

f i rs t  communicat ion by Advocate Batohi  to  Advocate  Chauke  

about  these a l legat ions.   He was,  Advocate Chauke,  

requested to prov ide a response by 31st  of  May 2021.   That  

is  cor rect ,  madam?  
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ADV BATOHI :    That  i s  cor rect ,  Chai rperson.   

CHAIRPERSON :    From May 2021. . .   I  beg your pardon.   May 

2021,  what  was th is  –  a f ter  the response by Advocate  

Chauke,  what  was the next  s tep?  I  may have to put  i t  

proper ly .   What  was the next  s tep f rom your s ide as the head 

of  the NPA?  

ADV BATOHI :    Chai rperson,  I  am going to look at  my af f idavi t  

to  ref resh my memory.   Hopefu l l y  that  is  covered.   So,  

Chai rperson,  my af f idavi t  a t  paragraph 161 star ts  wi th the  

process.   I  am reading through jus t  to  ref resh my memory.   10 

Chai rperson,  f rom my af f idavi t  a t  paragraph 165,  on the 19th 

of  October,  Advocate Nalane provided an opin ion,  so I  would 

have requested that  opin ion before that  date.   So tha t  would  

have been the next  s tep.  

CHAIRPERSON :    Would you have a le t te r  of  request  to  

Advocate Nalane as you have handed the le t te r  of  request  to  

the other  counsel  for  an opin ion?  

ADV BATOHI :    Chai rperson,  we should have i t  in  the of f ice.   

We can cer ta in ly  get  that  and get  the date as wel l  then.  

CHAIRPERSON :    Counsel ,  may we,  through your jun ior  and 20 

the NPA team, be g iven that  le t te r  of  request  to  Advocate  

Nalane? 

ADV MOHLAMONYANE SC :    That  wi l l  be done,  Madam 

Chai r .  

CHAIRPERSON :    Would you confer  wi th  your jun ior  to  te l l  us  
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when we should have that  le t ter?   Because I  rea l ise that  

th ings fa l l  through the cracks.   We request  for  documents and 

when we reconvene,  you would have fo rgot ten what  needed 

to be p laced before us.   Let  us p lace you or  your  team on 

terms to te l l  us when t hey wi l l  g ive  us that  le t te r ,  so that  you 

do not  fo rget .   I t  should be an easy mat ter  to  at tend to.  

ADV MOHLAMONYANE SC :    Thanks fo r  the indulgence,  

Madam Chai r .   They are current ly  sending a cor respondence 

to the of f ice of  the NDPP to enqui re about  the le t ter .   For  the  

moment ,  we are unable to  say exact ly  when we wi l l  provide 10 

the le t ter ,  but  they wi l l  le t  me know.   They wi l l  g ive  me a 

t ink le in  whatever  way to le t  me know about  the answer,  what  

the answer is .  

CHAIRPERSON :    I t  is  important  for  the purpose of  the 

sequence of  events because when you look at  the a f f idavi t  

162,  reference is  made to the response of  Advocate  Chauke 

and then at  165,  i t  was only in  19 October 2021 when 

Advocate Nalane provided an opin ion.   In  between the dates,  

28 May 2021 and October 2021,  something must  have 

happened between those two dates.   A request  to  Advocate 20 

Nalane.   I t  should have been in  wr i t ing as was done wi th 

regard to others  where Advocate Batohi  requested an 

opin ion.   I  would l ike  to  have a look at  the contents  of  that  

request ing le t te r .   I f  your  jun ior  counsel  can fo l low up on that  

mat te r  and g ive us a copy of  that  request .  
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ADV MOHLAMONYANE SC :    I t  wi l l  be done,  Madam Chai r .  

CHAIRPERSON :    Thank you  

ADV BALOYI -MERE SC :    Advocate Batohi ,  when you wrote  

th is  le t te r  to  Advocate Chauke on the 13th May 2021,  the only 

document  or  the only in format ion that  you had before you was 

the De Kock memorandum.  Am I  cor rect?  

ADV BATOHI :    The De Kock memorandum was a document  

that  was obta ined for  a d i f fe rent  purpose.   But  yes,  I  had i t  a t  

the t ime.  

ADV BALOYI -MERE SC :    Actual ly ,  I  may not  be correct  10 

because the De Kock memorandum is 28 June,  le t  me check 

the year,  oh 2019.  

ADV BATOHI :    That  i s  cor rect .  

ADV BALOYI -MERE SC :    So when you wrote th is  le t ter  to  

Advocate Chauke,  you d id no t  have the De Kock 

memorandum? 

ADV BATOHI :    I  th ink I  d id ,  actual ly .   I  d id .   

ADV BALOYI -MERE SC :    No,  the  De Kock memorandum is  

dated. . .  

ADV BATOHI :    2019.  20 

ADV BALOYI -MERE SC :    Oh 2019.  

CHAIRPERSON :    I t  is  dated 28 June 2019.   

ADV BALOYI -MERE SC :    So you d id not  have i t ,  ma 'am,  

before you because th is  le t ter  i s . . .   Sorry,  sor ry,  I  mixed up 

the years.   So you had the De Kock memorandum? 
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ADV BATOHI :    That  i s  cor rect .  

ADV BALOYI -MERE SC :    And based on your ev idence,  you 

had not  read the  record.   You had not  gone through the 

evidence.   You re l ied on the De Kock memorandum, inc luding  

i ts  annexures.  

ADV BATOHI :    The De Kock memorandum I  re l ied on fo r  a  

complete ly d i f ferent  purpose.  

ADV BALOYI -MERE SC :    Okay.  

ADV BATOHI :    Should I  expla in?  

ADV BALOYI -MERE SC :    CHAIRPERSON :    I t  had noth ing 10 

to do wi th. . .   So i t  was not  a precursor  to  why we are  here?  

ADV BATOHI :    No,  that  is  cor rect .  

ADV BALOYI -MERE SC :    So the le t ter  to  Advocate Chauke,  

what  p rompted you to wr i te  the le t ter  to  Advocate Chauke,  i f  

I  may ask?  

ADV BATOHI :    Wel l ,  there were,  at  the t ime when I  took 

of f ice,  the State Capture Commission was tak ing p lace at  the  

t ime.   And there was a lo t  o f  publ ic  outcry about  a number of  

cases.   Now,  i f  you look at  the cases that  I  re fer red to in  the  

memorandum, I  th ink i t  is  i mpor tant  to  understand the  20 

context ,  that  I  actual ly  go to the memorandum i tse l f .  

ADV BALOYI -MERE SC :    Yes,  ma 'am,  I  have seen,  I  th ink i t  

is  f ive or  s ix  cases.  

ADV BATOHI :    Yes.   So I  want  to  expla in why those par t i cu lar  

cases were inc luded there.   The f i rs t  mat te r  is  the Booysen  
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prosecut ion and I  th ink we have led a fa i r  amount  of  ev idence 

regard ing th is  mat ter .   So I  asked Advocate Chauke in  

paragraph 1.2 to  expla in h is  reasons for  support ing the 

decis ion.   The next  mat ter  i s  the Mdlu l i  murder mat ter .  

ADV BALOYI -MERE SC :    Okay.  

ADV BATOHI :    And at  2.1,  I  s tate:  

“ I  have perused the NPS representat ion f i le  

re lat ing to th is  mat ter .   From a reading of  

the documentat ion conta ined in  the f i le ,  I  

understand that  Mdlu l i  was ar rested in  the  10 

beginning of  2011,  where af ter  a  decis ion  

was made to ind ict  h im and three others in  

the High Court  for  severa l  charges inc luding  

murder,  a t tempted murder,  in t imidat ion,  

k idnapping.   The t r ia l  would have 

commenced in  Apr i l  2012.   But  fo l lowing a  

representa t ion,  you decided to wi thdraw 

charges and a formal  inquest  was held. ”  

I  then go on,  2.2:  

“The fa i lure of  the NPA to prosecute Mdlul i  20 

was successfu l l y  chal lenged…”  

And at  a la ter  s tage in  the same paragraph:  

“…thereaf te r  the prosecut ion proceeded on 

charges of  in t imidat ion,  k idnapping,  assaul t  

wi th  in tent  to  cause gr ievous bod i ly  harm 
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and defeat ing the ends of  just ice.   No 

charges of  murder were put .   The 

prosecut ion was successfu l  and the remarks 

of  the presid ing judge in  the ju dgment  of  the  

mat ter  re lat ing to the murder are a cause fo r  

ref lect ion.   P lease provide me wi th the  

fo l lowing in format ion or  reports and respond 

to  the fo l lowing issues. ”  

Chai rperson,  I  then ra ise,  should I  read a l l  o f  those out?  I  

am happy to do so.  10 

ADV BALOYI -MERE SC :    No,  you do not  have to.  

ADV BATOHI :    So that  i s  what  t r iggered the Mdlu l i  mat te r .   

ADV BALOYI -MERE SC :    Okay.  

ADV BATOHI :    And then there was the other  mat ter  which  

was a compla int  by the la te Kar ima Brown.   And she f i led a  

compla int  to  me regard ing in t imidat ion,  a l leged in t imidat ion.   

I  a t tached a  copy of  the compla int  to  the le t ter  to  Advocate 

Chauke  and asked h im to respond to the a l legat ions.   The 

next  mat ter  was the case of  State  v.  Br ian Hlongwa.   This  

mat ter ,  th is  was a mat ter  that  General  Lebeya,  who was the  20 

head of  the Hawks at  the t ime,  when I  took of f ice in  2019,  he  

ra ised th is  mat ter  wi th  me as a mat ter  of  ser ious concern that  

the mat ter  was in  the Johannesburg  jur isd ict ion and had been 

wi thdrawn by the DPP.    

 And in  h is  v iew at  the t ime,  and th is  mat ter  was 
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wi thdrawn,  i f  I  recal l ,  around 2012,  i f  I  am not  mistaken.   So 

when I  met  General  Lebeya,  i t  would have been about  seven 

years  la ter .   And h is  concern was that  the mat ter  had been 

wi thdrawn and had not  been re -enro l led.   They had been 

g iven to  understand that  the mat ter  wi l l  be re -enro l led.   So 

as a resul t  o f  th is ,  I  then requested Advocate Chauke 's  

reasons fo r  the delay in  th is  mat ter  and that  is  in  paragraph 

4.1.    

 And then the last  mat te r  was that  of  State v.  

Duduzane Zuma,  which was a lso a  mat ter  which the  DPP in 10 

Johannesburg,  Advocate  Chauke decl ined to prosecute.   But  

that  mat te r ,  Advocate Abrahams overturned that  decis ion and 

in  fact ,  took a dec is ion to prosecute  that  mat te r .   And then in  

that  regard,  I  asked Advocate Chauke,  I  s tate:  

“ I  have perused the representat ion f i le  at  the  

Nat ional  Of f ice,  but  you have k indly  

requested to prov ide me wi th a copy of  your  

of f ice f i le  in  which the record of  the or ig ina l  

decis ion not  to  prosecute is  recorded,  as  

wel l  as a copy of  a l l  re la ted f i les an d 20 

in format ion.   I  am in possession  of  your  

report  to  the then NDPP in response to h is  

request  fo r  a report .   The report  does not  

deal  wi th  the or ig inal  decis ion  not  to  

prosecute th is  mat ter ,  and your exp lanat ion  
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o f  th is  decis ion would be h ighly  

appreciated. ”  

So that  i s  the context  and the t r iggers that  caused me to  

request  th is  repor t ,  or  a report  f rom Advocate Chauke re lat ing 

to a l l  o f  those mat ters.  

ADV BALOYI -MERE SC :    Thank you.   Advocate,  no ,  no,  no,  

before I  s tep of f  th is ,  the next  page,  SB7,  page 261,  i t  is  a  

fur ther  le t ter  f rom you dated the 27th of  Ju ly  2022.    

ADV BATOHI :    That  i s  cor rect .  

ADV BALOYI -MERE SC :    And at  paragraph 4 you say you 10 

are inc l ined to make a submission to the President  to  hold an 

enqui ry in to the f i tness of  Advocate  Chauke to hold o f f ice as  

contemplated in  sect ion 12(6)(a) .   That  is  on the 27th of  Ju ly  

2022.   You had a l ready,  and cor rect  me i f  I  am wrong,  you 

had a l ready fo rmed a  v iew where  you say you are inc l ined,  in  

l ine wi th,  a f te r  carefu l  perusal  o f  Advocate Chauke 's 

responses to your  request ,  you are  inc l ined to approach the  

President  o r  to  make a submission  to the President  to  hold  

an enqui ry in  te rms of  sect ion 12(6) (a)  of  the NPA Act .  

ADV BATOHI :    I  do say I  am inc l ined to do that .  20 

ADV BALOYI -MERE SC :    And fur ther  to  that ,  you went  ahead 

and sought  fur ther  opin ions.  

ADV BATOHI :    That  i s  cor rect .   

ADV BALOYI -MERE SC :    And I  might  add,  wi thout  looking a t  

the evidence,  because your tes t imony is  you re l ied on 
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op in ions and thei r  annexures.   And you say at  the stage when 

you requested Advocates Hul ley  and Wentzel  to  g ive  you an 

opin ion,  you had not  been fu rn ished wi th the evidence,  wi th  

the facts.  

ADV BATOHI :    You are correct .   A t  th is  stage,  when I  sa id I  

am inc l ined to,  I  on ly had Advocate Nalane 's opin ion.   And I  

d id  not  have deta i ls .   I  d id  not  have Dr Broughton 's opin ion.   

I  d id  not  have Hul ley  and Wentze l .   And there was,  on the  

basis of  Advocate Nalane 's opin ion,  I  ind icate that  I  am 

inc l ined to do so.   But  i t  was not  a f ina l  decis ion.  10 

CHAIRPERSON :    You had a De Kock memorandum, Nalane  

opin ion,  and Maenet je  that  I  be l ieve was provided by 

Advocate Chauke.   Or was i t  before  that?  

ADV BATOHI :    I  d id  not  have the De Kock memorandum at  

th is  stage.   I  had the D e Kock 2019 report ,  the panel  report ,  

for  a  d i f fe rent  reason.   But  wi th  regard to th is  p rocess,  I  on ly 

had Advocate Nalane 's opin ion at  th is  stage.   My recol lect ion  

is  that  as a resul t  o f  th is  le t ter  that  I  sent  to  Advocate Chauke,  

that  he then obta ined the opin ion f rom Advocate Maenet je0  

ADV BALOYI -MERE SC :    Okay,  thank you.  20 

ADV BATOHI :    And af ter  that ,  Advocate de Kock then sent  

me the memorandum.  Just  fo r  completeness,  i f  I  may,  I  know 

I  am inc l ined to g ive long answers.   So stop me i f  I  am going 

too long.  

ADV BALOYI -MERE SC :    No,  no.   Ja,  you have dropped my 
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memory that  Advocate de Kock gave you a memorandum af te r  

seeing the gaps in  the Nalane and Maenet je  opin ion.  

ADV BATOHI :    That  i s  correct .   So I  got  that  memorandum.  

And then af te r  that ,  I  got  David  Broughton 's opin ion  and the  

Wentzel  and Hul ley opin ion.   And yes,  and af te r  tha t ,  I  made 

the referra l .  

ADV BALOYI -MERE SC :    Thank you.  

CHAIRPERSON :    I f  I  may,  I  know i t  is  a lmost  luncht ime.   

Counsel ,  I  am not  sure of  the t ime we normal ly  take lunch,  

whether  i t  is  hal f  past  one or  hal f  past  two.   My s is ters are  10 

saying hal f  past  one.  

ADV MOHLAMONYANE SC :    They are correct ,  Madam Chair .   

I t  is  usual ly  at  ha l f  past  one.   [Laughter ]   But  I  may proceed.   

We may proceed unt i l  2  o 'c lock i f  i t  p leases Madam Chai r  and 

the panel  members.  

CHAIRPERSON :    We wi l l  take a cue f rom you.   But  before  

we adjourn,  i f  I  may just  fo l low up on the last  quest ions,  then 

we wi l l  take an ad journment .   Wi l l  that  be f ine?  

ADV MOHLAMONYANE SC :    That  wi l l  be f ine,  Madam Chai r .  

CHAIRPERSON :    I  do not  want  to  dera i l  a  t ra in of  thoughts 20 

on th is  very  point .   Advocate Batohi ,  i t  is  o f  concern to me,  

and I  need c la r i ty .   When you look at  the sequence o f  events  

af ter  you had rece ived the opin ion o f  Advocate Nalane ,  which  

I  be l ieve was the f i rs t  op in ion,  p lease do not  nod because the  

record wi l l  not  ref lect  your  nodding.  P lease answer.  
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ADV BATOHI :    That  was the f i rs t  op in ion.  

CHAIRPERSON :    Yes,  indeed.   Thank you.   And subsequent  

to  Advocate Nalane 's opin ion,  you received,  not  necessar i l y  

in  terms of  chronology,  but  you subsequent ly  received an 

in ternal  memo f rom Advocate de Kock on the 15th of  February  

2023.   I t  was af te r  a number of  events where,  le t  me just  refer  

you to th is  document .   Maybe you can help.   I t  is  a  document  

at  C00001.   That  document  is  indexed to fo lder  

correspondence.   That  is  the document  that  we have,  indexed 

to fo lder  N-cor respondence.   That  document  is  C 00001,  and 10 

i t  is  addressed to you by Advocate R de Kock.  

ADV BATOHI :    I  see i t ,  Chai rperson.   

CHAIRPERSON :    You see i t .   In  that  document ,  le t  us look 

at  the subject  there:  

“Commission of  Enqui ry in to Fi tness to Hold  

Off ice in  Terms of  Sect ion 12(6)(a)  of  the  

Nat ional  Prosecut ing Author i ty  Act ,  number  

32 of  1998  

Purpose:    

The purpose of  th is  memorandum is to  20 

submit  a  representat ion to the NDPP,  

Advocate H Chauke,  DPP Johannesburg,  in  

response of  a l legat ions of  misconduct  

level led against  h im as per  report  dated 19 

October  2021 by Advocate Nalane SC.”    
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I  wi l l  not  take you through the ent i re  document ,  but  i f  you look 

at  page C00004 against  6.1.12,  under the heading 

Misrepresentat ion  to the Employer,  do you see that?  

ADV BATOHI :    I  do.  

CHAIRPERSON :    6 .1.12 reads:  

“Nalane SC's opin ion does not  speci fy  what  

clear ly  much more than that  amount  to . ”    

And Advocate de Kock goes on.    

“ In  order  to  r ise to  the level  o f  un lawfu lness,  

Chauke,  as the DPP South Gauteng,  would  10 

have had to conduct  h imsel f  such that  he  

exerc ised the powers in  sect ion 21 o f  the Act  

in  the Cato Manor prosecut ion,  that  would  

otherwise have vested in  the DPP KZN by 

vi r tue of  sect ion 23 of  the Act . ”  

I  am not  going to read the ent i re  par t ,  which is  a lso re levant ,  

but  I  would l i ke us to go to paragraph 7 at  C00005.   

“Nalane SC refers  to  paragraphs 180 to 186 

of  the decis ion of  the High Court  in  Freedom 

Under  Law versus Nat ional  Di rector  o f  20 

Publ ic  Prosecut ions ( refers to  the  c i ta t ion  

there)  where the  Court  he ld that  Chauke  

fa i led to apply h is  mind to the  re levant  

considerat ions mandated by the Const i tu t ion  

and acted capr ic iously by fa i l ing to obta in  
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input  f rom vict ims and other  ro le  p layers ,  

and fu r ther ,  that  there was a d i rect  and 

c i rcumstant ia l  ev idence impl icat ing Mdlu l i  

and Chauke could  only wi thdraw the  charges 

against  Mdlu l i  in  the face of  fo rmidable  

evidence i f  there were compel l ing reasons to  

do so in  terms of  the prosecut ion  

pol ic ies/d i rect ives. ”  

And then he deals wi th the High Court 's  decis ion.   I  th ink i t  

is  Judge Murphy's ju dgment .   But  look at  the evaluat ion,  10 

paragraph 11.    

“ I t  is  respect fu l l y  submit ted that  Advocate  

Chauke has overa l l  provided sat is factory  

response to the a l legat ions level led against  

h im for  the employer  not  to  proceed wi th the  

formal  enqui ry in to h is  conduct  or  f i tness to  

hold of f i ce in  terms of  the NPA Act . ”  

Advocate de Kock  cont inues:  

“Advocate Chauke denies t ry ing to in f luence 

Advocate Mlotshwa improper ly  in  the Cato  20 

Manor  prosecut ion.   I t  was cr i t ica l ,  in  my 

v iew,  for  Advocate Nalane SC to in terv iew 

Mlotshwa wi th a v iew to establ ish the  

existence of  any mal ic ious at tempt  on the  

par t  o f  Chauke to pressure Mlotshwa to s ign  
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the ind ictment  in  the Cato Manor  mat ter .   

More so…”  

So says Advocate  de Kock;  

“…Mlotshwa d id  not  seemingly  lay any 

compla int  wi th  the employer  as an 

expression of  d iscontent  at  the t ime of  the  

occur rence of  the  a l leged of fending inc ident .   

I t  is  a lso a wel l -establ ished pr inc ip le that  

issues of  d isc ip l ine ought  to  be deal t  wi t h  

t imeously for  purposes of  achieving  10 

procedural  fa i rness.    

That  Chauke apologised to Mlotshwa about  

an omission by h im to provide Mlotshwa wi th  

the prosecut ion memorandum and that  there  

is  no  bad b lood between the two re lat ive ly  

set t les,  i t  is  respect fu l l y  submit ted the  

mat ter  and fur ther  under l ines the need fo r  

Nalane SC to have in terv iewed Mlo tshwa for  

the purpose of  h is  report .  

I t  a lso fo r t i f ies the pr inc ip le that  d isc ip l i ne  20 

must  be progressive ly appl ied.   I t  is  a lso  

important  to  take note that  Chauke got  

involved in  the KZN mat ter  at  the instance o f  

h is  senior  and superv isor ,  Advocate J iba,  

and therefore the  employer ,  as a mat ter  of  
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pract ise and the law,  the NPPs have in  the  

past  assigned prosecutors and even DPPs '  

mat te rs that  fe l l  outs ide thei r  ju r isd ict ion fo r  

one reason or  the  other .    

Assert ions by Chauke regard ing h is ro le in  

the Cato Manor  mat ter  were ra ised in  the  

context  of  representat ions in  h is  defence to  

the NDPP and has sat is factor i l y  expla ined 

h is ro le as tha t  of  a  coord ina t ing the  

act iv i t ies of  the prosecut ion team f rom his  10 

of f ice.  

An understanding of  one 's ro le can,  i t  i s  

respect fu l l y  submit ted,  be subject ive and in  

the absence of  g la r ing evidence of  mala  

f ide ,  i t  w i l l  no t  be worth pursuing  a  

misrepresentat ion  charged against  Chauke.    

The assert ion in  the report  o f  Nalane SC that  

Chauke 's ro le was c lear ly  much more than 

that ,  wi thout  any ind icat ion of  what  Chauke 's  

exact  ro le was,  is  rather  vague and 20 

embarrassing to form the basis of  a  charge 

against  Chauke.   The SCA found Chauke 's  

st rategy of  wi thdrawing the charges against  

Mdlu l i  to  hold an inquest  not  to  be i r ra t ional .    

Pursuing a charge of  d is to r t ion of  the  SCA 's  
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judgment  in  respect  of  the Mdlu l i  case made 

in  the context  of  representat ion to the NDPP 

in h is  own defence and where Chauke has 

made avai lab le a copy of  the re levant  

judgment  to  the  NDPP in support  o f  h is  

asser t ion is  not  supported in  the absence of  

c lear  ev idence of  mala f ide  on the par t  o f  

Chauke.   Besides,  the judgment  envisaged 

that  the NDPP wi l l  reconsider  Chauke 's  

decis ion to wi thdraw the case against  Mdlu l i .   10 

Recommendat ion…”  

Advocate de Kock then recommended to you:  

“ I t  is  recommended on account  of  the  

shortcomings ident i f ied in  Nalane SC's  

report  as per  the legal  opin ion of  Advocate  

Maenet je  SC and Advocate Scot t ,  that  the  

NDPP make no submissions to the President  

for  hold ing of  any formal  enqui ry  agains t  

Advocate Chauke in  terms of  sect ion 12. ”  

I t  goes on.   I  am reading th is  le t ter  o r  th is  memo or  20 

recommendat ion by Advocate de Kock.   I  do know that  f rom 

the record that  Advocate de Kock has s ince passed on.   But  

th is  i s  one of  your  senior  advocates who,  wi th h is  exper ience 

and having served in  th is  of f ice for  a number of  years,  made 

cer ta in recommendat ions to you.   Af ter  th is  recommendat ion,  
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that  seemingly  favoured Advocate Chauke fo l lowing h is  

cr i t i c isms of  Nalane 's report  because of  h is  shor tcomings,  

which he points out ,  and fo l lowing the  SCA decis ions that  he 

correct ly  puts,  absolved Advocate Chauke,  i f  I  may use the  

word,  because h is  decis ion was found not  to  be i r ra t ional ,  you 

nonetheless proceeded to obta in fur ther  legal  opin ions.  

 Now,  my quest ion fo l lows th is  backdrop.   Why is  i t  so  

that  you were favoured but  wi th  an  in ternal  memorandum by 

an exper ienced advocate in  the  NPA,  you nevertheless 

decided to  seek guidance f rom outs ide advocates who do not  10 

necessar i ly  have the knowledge wi th in the NPA?  Secondly,  

why was i t  important  to  d is regard that  opin ion and then 

favoured the opin ion that  seemed to have gone against  

Advocate Chauke?  In  other  words,  you have one opin ion by  

someone wi th in the NPA i tse l f  wi th  exper ience who had been 

in  that  of f i ce fo r  many years who gave you a wel l -considered 

opin ion,  I  must  say.   You may correct  me i f  I  am wrong.   And 

then you went  ahead and sought  f ur ther  opin ions and then 

la ter  seemed to have been persuaded by the subse quent  

opin ions that  went  against  that  recommendat ion of  Advocate  20 

de Kock.  

ADV BATOHI :    Thank you,  Chai rperson.   So,  there  is  a lo t  

that  I  need to exp la in.   Chai rperson,  when I  obta ined,  when I  

got  th is  report  f rom Advocate de Kock,  i t  is  correc t  that  he 

proposed that  there should not  be an enqui ry in to Advocate  
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Chauke 's f i tness to hold of f ice.   And I  hasten to add that  

Advocate de Kock 's memorandum expresses a v iew and there  

are a number of  opin ions that  express,  legal  opin ions that  

express a d i f ferent  v iew.   Chai rperson,  when I  got  th is ,  the 

context  of  i t ,  you wi l l  note f rom the purpose which you read,  

was that  i t  was to submit  the rep resentat ion by Advocate  

Chauke,  which was draf ted by Advocate Maenet je ,  to  me.    

 Because just  to  expla in the process at  the t ime,  he  

was the head of  the NPS,  my deputy.   And so he was 

coord inat ing,  obta in ing cer ta in opin ions.   So when the  10 

Maenet je  opin ion was obta ined,  i t  went  to  h is  of f ice.   And so  

what  he then d id is ,  he was,  under cover of  th is  memorandum 

that  the Chai rperson just  read f rom,  he actual ly  at tached,  he 

was forwarding me,  Advocate Maenet je 's  opin ion,  which I  had 

not  seen at  that  point .   He was,  ja ,  that  is  c lear ,  I  hope.    

 So he sends me the memorandum wi th Advocate  

Maenet je 's  opin ion.   I  a lso have in  my possession Advocate  

Nalane 's opin ion,  which had been sent  a l ready to Advocate  

Chauke.   I  looked at  h is  response and there were a number 

of ,  what  was c lear  to  me is  that  Advocate Chauke,  I  beg your 20 

pardon,  Advocate de Kock seemed to have accepted the say -

so  of  Advocate Chauke  on the basis of  what  was in  Advocate  

Maenet je 's  opin ion.   And I  wi l l  go th rough some of  the  deta i l s  

that  the Chai rperson has read out  because I  th ink i t  requi res 

a response f rom me.   
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 A lso,  he had looked at  the two opin ions at  that  t ime.   

At  that  t ime he had Advocate Nalane's opin ion and Advocate  

Maenet je 's  opin ion.   And he based h is v iews on those two 

opin ions and came to the conclusion that  they were,  for  

reasons that  he sets out  her e,  why we should rather  accept  

Advocate Maenet je 's  opin ion over  Advocate Nalane's opin ion,  

which had cer ta in shortcomings that  were ident i f ied.   I  looked 

at  th is  at  that  t ime and I  rea l i sed that  Advocate de Kock 's  

evaluat ion of  these two opin ions,  none of  us had looked at  

any of  the evidence,  the under ly ing  evidence.    10 

 And i t  was c lear  that  . . . [ in tervenes]  

CHAIRPERSON :    I  beg your pardon?  

ADV BATOHI :    We had not  looked at  the under ly ing  

evidence,  so I  cer ta in ly  . . . [ in tervenes]  

CHAIRPERSON :    I  beg your pardon?  You say none of  that  

had not  looked at  the evidence,  are you referr ing to Advocate  

de Kock,  Advocate Maenet je ,  Advocate Nalane?  

ADV BATOHI :    No,  le t  me rephrase that .   Advocate de Kock 

had not  looked at  any of  the evidence,  I  had not  e i ther  at  that  

point .   I  had the  opin ions.   And so I  rea l i sed that  20 

. . . [ in tervenes]  

CHAIRPERSON :    I  beg your pardon,  I  am sorry to  in tervene, 

I  am sorry.   Remember,  th is  paragraph that  I  read to you,  

which is  a memo by Advocate de Kock,  i s  dated 15 February  

2023.  
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ADV BATOHI :    Yes,  that  is  correct .  

CHAIRPERSON :    I t  is  the second,  or  rather  i t  is  par t  o f  the 

correspondence.  

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    But  i t  comes la ter ,  a f te r  a  couple o f  years.   

You remember the f i rs t  one was in  2019.   Am I  correct?  

ADV BATOHI :    You are cor rect ,  wel l…  

CHAIRPERSON :    Let  me just  get  that  f i rs t .   I s  the f i rs t  one 

2019? 

ADV BATOHI :    Chai rperson,  i f  I  can expla in that .   That  i s  10 

not ,  as I  sa id,  the f i rs t  2019 De Kock report  i s  not ,  the f i rs t  

op in ion to deal  w i th  th is  mat ter  i s  Advocate Nalane 's.   The 

De Kock report ,  as we have been referr ing to,  which I  

obta ined in  2019,  was fo r  the purpose of  me t ry ing to  

establ ish or  determine w hat  approach should I ,  as the  

Nat ional  Di rector ,  take in  the l i t igat ion,  the Booysen l i t igat ion  

at  that  point ,  which was a  rev iew to over turn  Advocate 

Abrahams'  racketeer ing author isat ions.    

 So in  the context  of  that ,  I  asked the team to look 

in to the mat ter  and g ive me a v iew because I  needed to 20 

decide what  do I  do wi th the l i t igat ion.   So that  was a report  

that  was not  obta ined in  the context  of  consider ing whether  

to  refer  the mat ter  to  the President  for  an enqui ry.   So just  to  

be c lear ,  Advocate Nalane's was the f i rs t  op in ion that  was 

obta ined in  th is  p rocess.   But  yes,  I  d id  have that  report  a t  
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the t ime.  

CHAIRPERSON :    Wi th re lat ion to the f i rs t  Advocate de 

Kock's report  that  you say had no re levance to the re ferra l  o r  

to  Advocate Chauke 's misconduct ,  a t tached to that  af f idavi t  

that  made reference to the l i t igat ion,  the review app l icat ion,  

the racketeer ing  author isat ions ,  et  cetera,  there are  

annexures to that  document .  

ADV BATOHI :    To which document?  Sor ry,  Chai rperson.  

CHAIRPERSON :    To the f i rs t  memorandum.  

ADV BATOHI :    Yes,  that  i s  r ight .   That  was what  we f i led.   I  10 

am get t ing confused.   Today we f i led. . .  

CHAIRPERSON :    Annexures to tha t  memorandum.  

ADV BATOHI :    Yes,  that  is  correct .  

CHAIRPERSON :    P lease,  counsel ,  i f  I  am missing something,  

I  see your jun ior  counsel  and the lady advocate bes ides you 

are nodding,  meaning they are agreeing wi th me.   The 

annexures to the  f i rs t  in te rnal  memo by Advocate de Kock 

were f i led of  record today.   

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    I  have not  looked in tensely to  the contents  20 

of  those annexures,  but  wi l l  any of  those annexures form part  

o f  the evidence in  re lat ion to the mat ter  of  Advocate Chauke?  

ADV BATOHI :    I t  wi l l ,  Chai rperson.   In  fact ,  some o f  i t  has 

a l ready been led.   Some of  the documents  have been referred  

to a l ready in  d i f fe rent  contexts.  
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CHAIRPERSON :    I  want  us to  get  i t  correct  because i t  is  th is  

issue of  ev idence.   Even i f  the heading might  have been in  

re lat ion to racketeer ing author isat ions,  at tached to that  

memorandum, as ear ly  as 2019,  we had evidence,  a body of  

ev idence,  which a l legedly impl icate d Advocate Chauke or  

which may have impl icated h im or  may not  have impl icated 

h im.   But  we do know that  there was evidence in  re lat ion to  

h is  mat ter .  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    I  assume that  that  ev idence,  as ear ly  as  10 

2019,  when you assumed of f ice,  when you read i t ,  wi thout  the 

opin ions of  any o ther  advocate,  would have assisted  you to  

form a pre l iminary v iew about  th is  mat ter .  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    Now that  you have that  ev idence,  in  2019,  

fo l lowed by a lo t  o f  cor respondence,  inc luding th is  very  

correspondence I  have read to  you of  2023,  in  which 

Advocate de Kock says,  th is  is  Advocate de Kock who had 

the evident ia l  mater ia l  in  2019.   He now wr i tes i n  2023,  

looking not  only  at  the evidence but  a lso looking at  the  20 

judgment  of  the  SCA and cr i t iqu ing Advocate Nalane 's  

opin ion that  i t  is  fu l l  o f ,  depleted wi th shortcomings.   And he 

draws at tent ion to  those shortcomings.   Why then,  g iven th is  

scenar io,  by your  own advocate who has been in  the NPA 

of f ice,  you then even not  consider  that  but  go  outs ide and 
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seek addi t ional  legal  opin ion,  when the evidence is  in  f ront  

of  you?  

ADV BATOHI :    Chai rperson,  there were a number of  aspects 

of  Advocate de Kock's memorandum that  I  d id  not  agree wi th.   

And,  for  example ,  h is  in te rpretat ion of  the SCA ju dgment .   

And I  can go in to  deta i ls .   I  a l ready deal t  wi th  my evidence 

ear l ie r  on.   But  I  can deal  wi th  i t  again.   But  we can park that  

for  now.   What  I  d id  af ter  th is ,  and you are  cor rect ,  

Chai rperson,  is  that  there was a  lo t  o f  in fo rmat ion and 

evidence that  I  had that  seemed to suggest  that  what  10 

Advocate Chauke d id in  th is  mat ter  was not  conduct  h imsel f ,  

wel l  in  fact  amounted to misconduct .   And the  Zondo 

Commission was ongoing looking in to a l legat ions of  capture 

in  the NPA.    

 You are correct .   I  had the or ig inal  De Kock report .   

And there was a weal th of  in fo rmat ion that  suggested,  in  fact ,  

there was a lso the Booysen review that  had taken p lace.   I  

had a l l  o f  that  in format ion where the Gorven ju dgment ,  a lso 

in  2014,  I  th ink.   So there was a weal th of  in fo rmat ion that ,  

to  me,  seemed to  point  very st rongly at  misconduct  on the  20 

par t  o f  Advocate Chauke.   Notwi ths tanding what  Advocate de 

Kock said in  h is  report ,  which,  as I  sa id,  looked at  the two 

opin ions.   But  you are cor rect .   He a lso d id the 2019 report .    

 So when I  got  th is ,  and having a l l  o f  that  in fo rmat ion,  

a lso aware  of  what  was going on in  the Zondo Commission,  
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a t  that  point ,  and I  need to get  the dates r ight  because I  am 

t ry ing to recal l ,  and these documents do help us.   Af ter  I  got  

the Nalane decis ion,  Nalane opin ion,  I ,  we forwarded i t  to 

Advocate Chauke.   I  th ink i t  was about  a year a f ter  we 

obta ined the opin ion.   And I  want  to  expla in what  happened 

in  that  t ime as wel l .   A f ter  we got  the opin ion,  the  Zondo 

Commission was st i l l  do ing i ts  work.  

 And I  had conversat ions wi th Advocate Chauke as 

wel l .   Expla in ing to h im that  I  was wai t ing for  the outcome of  

the Zondo Commission,  when I  wi l l  decide what  to  do in  th is  10 

mat ter  because I  knew they were invest igat ing a l legat ions of  

capture of  the NPA,  of  persons in  the NPA.   The Zondo 

Commission repor ts,  we got  the Nalane opin ion.   The Zondo 

Commission reports were re leased,  I  th ink,  in  2022.   And I  

must  get  the dates  correct .   In  fact ,  I  do ment ion i t  in  my 

af f idavi t .  

 When that  report  was re leased,  i t  unfor tunate ly d id  

not  deal ,  d id  not  make recommendat ions,  and d id not  deal  

wi th  the aspect  of  capture of  the NPA.   A l though a lo t  o f  s taf f  

members,  as I  sa id ear l ie r ,  had test i f ied,  had made 20 

statements,  a f f idavi ts  to  Zondo Commission.   And I  a lso had 

a l l  o f  that  in fo rmat ion before me,  which seemed to show that  

something ser iously untoward and unlawfu l  took p lace in  the 

NPA.  

 So when I  got  Advocate de Kock 's opin ion,  I  s t i l l  fe l t  
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that  I  needed to proper ly  understand what  is  the under ly ing 

evidence before I  make a decis ion  whether  to  refer  or  not .   

And af te r  that ,  I  then looked at ,  and my evidence is  being,  

the evidence I  am tender ing now is  in  a vacuum.  Perhaps I  

should not  have been the f i rs t  wi tness because there is  a lo t  

o f  o ther  ev idence that  wi l l  be  led a t  a  la ter  s tage that  might  

actual ly  shed l igh t  in  why cer ta in th ings happen.   But  I  do not  

want  to  test i fy  about  that .   But  there was a lo t  o f  in fo rmat ion 

. . . [ in tervenes]  

CHAIRPERSON :    But  just  on that  aspect ,  Advocate Batohi ,  I  10 

would not  imagine anybody speaking before you because you 

brought  us here.   I t  is  your  compla int  to  the President  that  

brought  us here.   And as somebody who has wr i t ten  to the  

President ,  based on what  you presented to h im,  you wi l l  

natura l l y  be the f i rs t  person to come and te l l  us why we are 

here.    

ADV BATOHI :    Chai rperson,  I…  

CHAIRPERSON :    Not  anybody e lse.   So I  am just  saying,  I  

th ink i t  is  a  misgu ided statement  to  say you do not  know why 

you should have been the f i rs t  wi tness.   I  th ink  you are  20 

proper ly  before us,  madam.  

ADV BATOHI :    Yes,  thank you,  Chai rperson.   I t  was not  

meant  to  suggest  that . . .   A l l  I  was t ry ing to say is  that  there  

is  other  ev idence that  might  contextual ise what  I  am saying.   

But  that  ev idence wi l l  fo l low depend ing on what  the  evidence 
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leader decides.   So when I  was. . .   There was a lo t  o f  

in format ion and evidence inc luding  statements to  the Zondo 

Commission that ,  as I  sa id,  that  to  me,  as the Nat ional  

Di rector ,  I  fe l t  tha t  the mat ter  was s t i l l  not  p roper ly  –  I  d id  not  

have the evidence,  the under ly ing evidence,  to  proper ly  

consider  whether  I  should refer  th is  mat ter  o r  not .   There were  

c lear ly  gaps in  Advocate Nalane 's opin ion.    

 So af ter  I  got  Advocate  de Kock 's opin ion ,  

memorandum, wh ich expressed h is v iews,  as I  say,  there  

were a number of  th ings that  I  can deal  wi th  in  deta i l .   But  at  10 

a h igh level ,  a t  that  point ,  I  decided I  needed to proper ly  

understand what  is  the evidence in  th is  mat ter .   I  then asked 

Dr Broughton in  my of f i ce to  look at  these. . .   I  gave h im the 

opin ions and I  am not  sure i f  we have handed in  any document  

that  I  sent  to  h im or  whether  i t  was a verbal  inst ruct ion,  but  I  

asked h im to look in to th is  mat ter  and then to g ive  me an 

opin ion.  

 He gave me the  f i rs t  op in ion,  wh ich was,  I  th ink,  

wi th in a week or  a l i t t le  more than that ,  expressing  a v iew 

that  we should re fer  the mat ter  to  the President ,  bu t  saying  20 

to me that  he st i l l  fe l t  he needed more t ime to look a t  a l l  o f  

the under ly ing ev idence around th is  mat ter .   For  me,  i t  was 

important  that  he d id that  because I  needed,  I  wanted to see 

the evidence before I  made th is  important  decis ion .   I  then 

gave h im more t ime.   He then went  and h is supplementary  
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a f f idavi t  sets out  exact ly  what  he looked at ,  what  in fo rmat ion 

he had,  and he then gave me the very comprehensive opin ion,  

the second opin ion,  wi th  the fu l l  bundle of  actual  s tatements,  

ev idence,  documents f rom Zondo Commission,  memoranda,  

a lo t  o f  which we have actual ly  presented to  th is  panel  

a l ready.  

 But  that  ent i re  bundle of  Dr  Broughton is ,  in  fact ,  

ev idence that  I  took in to account ,  the hard under ly ing  

evidence that  led  to me a lso fo rming an opin ion that  I  had 

reasonable grounds to bel ieve tha t  th is  mat ter ,  there was 10 

suf f i c ient ,  th is  mat ter  should be refer red to the President  to  

hold an enqui ry in to Advocate Chauke 's f i tness to hold of f ice.   

And at  that  point ,  as I  sa id,  a l l  I  need,  in  my v iew,  

Chai rperson,  is  to  have reasonable grounds to suspect  that  

th is  is  the case .   Af ter  I  got  Advocate Dr Broughton 's opin ion,  

as far  as the Booysen mat ter  was concerned,  I  had looked at  

the evidence.   As far  as the Mdlu l i  mat ter  was concerned,  I  

s t i l l  fe l t  I  needed to understand th is  p roper ly .   Was there 

some grave in just ice commit t ed?  

 And then I  got  the opin ion of  Advocate Hul ley and 20 

Wentzel ,  who,  as I  sa id,  were  work ing at  the  Zondo 

Commission,  and when I  looked at  that  together  wi th the 

annexures to the i r  op in ion,  which was some of  the ev idence,  

the key aspects o f  the evidence in  the Mdlu l i  mat te r ,  I  then 

formed an opin ion ,  in  my v iew,  that  I  had reasonable grounds 
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a t  that  point  to  bel ieve that  Advocate Chauke had in  fact  

commit ted misconduct ,  as wel l  as,  in  my v iew,  there needed 

to be an enqui ry in to whether  in  fact  he commit ted  

misconduct ,  and in  fact  he is  a f i t  and proper person to hold  

the of f i ce of  a  DPP.    

 I  made the recommendat ion to the President ,  and 

th is  par t  o f  i t  i s  the process in  my af f idavi t ,  through the 

Min ister 's  of f ice.   The President ,  a f ter  h is  of f ice received 

what  I  had forwarded,  then requested another  opin ion,  and 

my af f idavi t  dea ls wi th i t .   That  is  another  opin ion by  10 

Advocate Moroka,  I  th ink i t  is ,  SC.   That  was not  obta ined by 

me.   I t  was obta ined by the Depar tment  of  Just ice,  and the 

President ,  having  considered a l l  o f  th is ,  agreed that  there  

was suf f ic ient ,  we l l ,  I  cannot  speak for  h im,  but  because he 

has decided to  hold th is  enqui ry,  I  can assume,  agreed that  

he was,  I  do not  want  to  make assumpt ions fo r  h im,  but  

decided that  there was suf f ic ient  to  hold an enqui ry in to  

Advocate Chauke's,  whether  he d id in  fact  commit  

misconduct ,  and h is f i tness to hold  of f ice.  

 And th is ,  wi th  a l l  due respect ,  is  the purpose of  th is  20 

enqui ry,  is  to  establ ish precise ly that .   Thank you,  

Chai rperson.   I  can go in to some of  the deta i l s .   You d id read 

out ,  Chai rperson,  a number of  aspects of  Advocate de Kock’s  

memorandum.  Perhaps fo r  completeness,  I  should go to that ,  

Chai rperson,  and dea l  wi th  one or  two aspects.   I f  I  can just  
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be referred to  that  again,  I  have c losed my page.   

Chai rperson,  i f  I  can be guided.  

ADV MOHLAMONYANE SC :    Where do you want  to  go?  

ADV BATOHI :    Advocate de Kock’s memorandum.  

ADV MOHLAMONYANE SC :    SB3.  

ADV BATOHI :    SB3.  

ADV MOHLAMONYANE SC :    Yes,  in  your  bundle.  

ADV BATOHI :    No,  the other  one.  

ADV MOHLAMONYANE SC :    The o ther  one is . . .  

ADV BATOHI :    I  th ink i t  is  SB. . .   No.  10 

ADV MOHLAMONYANE SC :    I t  is  in  C.  

ADV BATOHI :    Oh,  is  i t  in  C?  

ADV MOHLAMONYANE SC :    Yes.  

ADV BATOHI :    Okay,  yes.  

CHAIRPERSON :    Are you referr ing  to. . .  

ADV MOHLAMONYANE SC :    The second one.  

ADV BATOHI :    The second,  wel l ,  h is  memorandum,  i t  is  in  

C,  that  i s  cor rect .  

CHAIRPERSON :    Are you refer r ing  to the one that  I  ear l ie r  

on read in?  20 

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    C.  

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    The bundle of  correspondence.  

ADV BATOHI :    Yes,  i f  I  could. . .  
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CHAIRPERSON :    C.   You can look at  i t ,  i t  is  00001 to 7.  

ADV BATOHI :    I  have i t ,  Chai rperson.   So i f  I  deal  wi th  some 

of  the aspects tha t  the Chai rperson read out . . .  

CHAIRPERSON :    I  th ink you may not  necessar i ly  deal  wi th  

them one by one.   Those cr i t i ca l  aspects,  we need not  deal  

wi th  them.  I  th ink  they were presented as evidence,  most  of  

those aspects.   For  instance,  the SCA ju dgment ,  i t  is  a l ready 

before us.   And those aspects of  Mlotshwa 's af f idavi t ,  

Mlotshwa 's af f idavi t  has been referred to us,  i f  my 

recol lect ion is  cor rect .   Advocate Mlotshwa 's af f idavi t  a t  the  10 

Zondo Commission.   I  th ink i t  has been referred to us .   

 I  just  wanted to,  looking at  the sequence and the  

recommendat ions as to why,  i f  one of  your  senior  of f icers,  

advocates,  makes such a recommendat ion,  having looked at  

the evidence,  i t  was preferable to  go outs ide and seek legal  

opin ions by somebody who are  not  even members of  the NPA.   

I  would imagine the in ternal  exper ience on mat ters  of  th is  

nature would be more helpfu l  than somebody who just  looks 

at  the law wi thout  having the exper t ise of  being an advocate  

in  that  of f ice.  20 

 I  may be wrong,  but  I  thought ,  i t  just  made me worry  

that  you d isregarded an in ternal  op in ion by  a senior  advocate  

in  the posi t ion o f  Advocate de Kock who had prepared a  

document  before  and then went  ahead to seek more opin ions.   

I  know that  i t  is  c l in ic  t ime.  
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ADV BATOHI :    Chai rperson,  there is  one aspect  that  I  want  

to  c lar i f y .   The opin ion that  I  sought  af ter  Advocate  de Kock 's 

was not  an external  one.   I t  was an in ternal  one.   Dr  

Broughton is  in  my of f ice.   So I  asked h im to look at  a l l  o f  th is  

and to get  the evidence.   Just  to  c la r i fy ,  he is  an in ternal  s taf f  

member,  but  he is  my legal  o f f icer  and he is  in  my of f ice and 

he d id the supplementary af f idavi t .  

CHAIRPERSON :    But  you went  ahead to get  another  opin ion  

f rom Advocate Hu l ley .  

ADV BATOHI :    Yes,  that  is  correct .   I  d id .  10 

CHAIRPERSON :    That  opin ion was obta ined f ive months,  i f  

you look at  the Advocate de Kock 's recommendat ions of  15 

February 2023 and you look at  Advocate Hul ley 's  opin ion of  

Ju ly 2023.   About  f ive,  s ix  months la ter .   And on the  4th of  

Ju ly 2023,  Advocate Hul ley  says that  they draf ted a le t ter  fo r  

you in  which you were to recommend that  the President  

should inst i tu te an enqui ry in  te rms of  sect ion 12(6) .   So even 

before Advocate Hul ley  prepared that  opin ion,  he had been 

asked to set t le  a le t ter  to  that  ef fec t .   I f  you look at  LO0010,  

i t  is  vo lume LO1.   That  document  is  the opin ion of  Advocate  20 

Hul ley  in  paragraph 2,  in  which he refers to  you as 

. . . [ in tervenes]  

ADV BATOHI :    The page number,  Chai rperson?  

CHAIRPERSON :    Yes,  page LO001048.   I t  s tar ts  at  47.   That  

memorandum.  
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ADV BATOHI :    1048.  

CHAIRPERSON :    Yes.   LO. . .   

ADV BATOHI :    My bundles are s l ight ly  d i f fe rent ,  so I  need 

to go by page number.  

CHAIRPERSON :    Yes,  i t  i s  the opin ion  by Advocate Hul ley  

of  Ju ly 2023,  which  comes approximate ly f i ve  months af te r  

the recommendat ions by Advocate de Kock.  

ADV BATOHI :    I  am sorry,  Chai rperson.   The page number,  

I  am st i l l  not  there.  

ADV BALOYI -MERE SC :    Bundle 4.  10 

ADV BATOHI :    Sor ry?  

ADV BALOYI -MERE SC :    Bundle 4.    

CHAIRPERSON :    Bundle…  

ADV BATOHI :    The page number,  Chai rperson.  

CHAIRPERSON :    LO4.  

ADV BATOHI :    My bundles are organised d i f fe rent ly .   I  need 

the page number.  

CHAIRPERSON :    Yes,  i t  is  LO4.   Do you have LO4 in f ront  

of  you?  

ADV BATOHI :    Chai rperson,  my bundles are d i f ferent ,  so I  20 

just  need the page number,  and I  should be able to . . .  

CHAIRPERSON :    Okay,  the page is  LO001048.  

ADV BATOHI :    1048.  

CHAIRPERSON :    Yes,  and th is  should be the  last  par t  

because I  am caut ioned that  i t  is  c l in ic  t ime.  
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ADV BATOHI :    Yes,  I  do have i t .  

CHAIRPERSON :    The paragraph there,  on the 4th  of  Ju ly  

2023,  that  is  a  few months af ter  Advocate de Kock 's  

recommendat ion,  Advocate  Hul ley  says he set t led  a draf t  

le t ter  fo r  the NDPP in which he recommends that  the Sate 

President  inst i tu te an enqui ry in  te rms of  sect ion 12.  

ADV BATOHI :    Mmm-mmm.  

CHAIRPERSON :    You see that?  

ADV BATOHI :    Mmm-mmm.  

CHAIRPERSON :    As at  that  t ime,  even before Advocate  10 

Hul ley  prepared the opin ion in  Ju ly ,  you had a l ready formed 

a v iew that  there must  be a referra l  for  the inst i tu t ion of  the 

Commission of  Enqui ry.  

ADV BATOHI :    Mmm-mmm.  

CHAIRPERSON :    Yes.  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson,  so le t  me c lar i f y  

th is  aspect .   And I  am th ink ing back,  I  am t ry ing to cast  my 

mind back because i t  was a long t ime ago.   I  am t ry ing to get  

the sequence of  events cor rect  in  my mind.   So i t  is  so that  

by  that  t ime,  I  was sat is f ied that  wi th  regard to  the Booysen  20 

mat ter ,  and that  is  my recol lect ion,  that  I  was c lear  about  

that ,  that  mat te r  needed to be refer red.  

 And i t  is  in  that  context  that  I  asked Advocate Hul ley  

to  set t le  the referra l  le t ter ,  i f  my memory serves me r ight .   

That  is  my recol lect ion.   And af ter  that ,  g iven Advocate  
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Hul ley 's ,  dur ing those conversat ions,  g iven h is deta i led  

knowledge of  the Mdlu l i  mat te r ,  I  asked h im then to provide  

me wi th an opin ion,  and that  is  when he gave me the opin ion  

wi th the annexures,  having considered that ,  I  then decided to 

a lso refer  the Mdlu l i  m at te r .   That  i s  the sequence as I  recal l  

i t .  

ADV BALOYI -MERE SC :    Advocate Batohi ,  go back to 

001048,  the le t te r  that  was set t led by Advocate Hul ley .   Look 

at  the last  paragraph,  at  paragraph 2,  before the  

subparagraphs.   I t  says:  10 

“The said le t ter  ca l l s  in to quest ion the  

conduct  of  Advocate Chauke in  re lat ion to  

two cr iminal  mat ters. ”  

And i f  you go to 2.2,  i t  ta lks to  the Mdlu l i  mat ter .   And your  

answer just  now was,  at  that  t ime,  I  had a l ready made up my 

mind about  the Booysen 's mat ter .   But  the le t te r  that  was 

set t led on the 4th  of  Ju ly a l ready refers to  the Mdlu l i  mat ter .   

Do you care to comment  on that?  

ADV BATOHI :    I  do.   I  am just  t ry ing to recal l  the sequence 

of  events.   And,  you know,  i t  is  d i f f icu l t  t ry ing to cast  one 's 20 

mind back.   But  you are correct .   I  can only imagine,  in  these 

c i rcumstances,  that . . .  

ADV BALOYI -MERE SC :    Sorry,  i f  I  may apologise.   

Paragraph 4 expla ins what  you are  saying.   I  am sor ry.   

ADV BATOHI :    Oh,  okay.  
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CHAIRPERSON :    I t  says you had a l ready made up your mind 

about  the Cato Manor .   But  in  re lat ion to the Ramogibe 

mat ter ,  you were supposed to be provided wi th. . .   No,  but  i t  

says wi th whatever ev idence is  avai lab le to  support  the i r  

process of  reasoning.   But  the le t ter  a l ready conta ined the  

mat ter  of  Mdlu l i .   So i t  is  l i ke put t ing t he car t  before the horse.   

They set t led the le t ter ,  and then they g ive you the evidence 

to support  the reasoning.  

ADV BATOHI :    I  can only imagine again that  at  that  point ,  I  

was,  of  course,  set t l ing the le t ter ,  I  was th ink ing about  these 10 

mat ters,  and I  was very c lear  about  the Booysen mat ter .   And 

so  my th ink ing,  I  am t ry ing to cast  mysel f  back,  would have 

been that  wi th  the Mdlu l i  mat ter ,  even though at  tha t  point  I  

had reached some k ind of  pre l iminary th ink ing around i t ,  that  

I  s t i l l  wanted more.   And the purpose of  th is  cont inuous 

request  fo r  in format ion is  because the importance of  referr ing  

a mat ter  to  a Pres ident .  

 I  wanted to make sure r ight  up unt i l  the last  moment ,  

before I  put  my s ignature on any refer ra l ,  that  I  had 

considered everyth ing that  I  could,  before I  made th is  very,  20 

very,  you know,  a  decis ion l ike th is  is  not  taken l ight ly .   This  

was a very impor tant  decis ion.   And so constant ly  through 

th is  p rocess,  I  am t ry ing to make sure that  I  am get t ing,  that  

my in i t ia l  th ink ing  is ,  in  fact ,  the r ight  one.   So I  then,  in  fact ,  

ask for  more at  that  s tage,  and then I  am given,  as I  sa id,  the  
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annexures wi th  some of  the evidence re lat ing to the Mdlu l i  

mat te r .   

 So th is  ent i re  process is  just  me t ry ing to make,  

forming cer ta in v iews at  cer ta in t imes,  but  at  the end of  the  

day,  t ry ing  to make sure  that  I  get  i t  r ight  wi th  the  evidence 

and consider ing a l l  o f  that ,  before I  made the f ina l  re fer ra l  to  

the President .   So that  was why I  constant ly  asked for  more,  

because I  had a sense of  what  was going on,  and I  fe l t  that  

as a Nat ional  Di rector ,  I  needed to make sure that  I  got  as  

much as possib le before I  f ina l l y  made the refer ra l .  10 

CHAIRPERSON :    Just  one last  aspect .   I  hear  you that  as 

regards the Mdlu l i  mat ter ,  you st i l l  needed some more 

in format ion,  and you were sat is f ied as regards Cato Manor  

mat ter ,  that  the mat ter  had to be refer red.   The Mdlu l i  mat ter ,  

and p lease cor rect  me i f  I  am missing something,  the SCA,  

the judgment  of  Judge Brandt ,  dea l t  wi th  the Mdlu l i  mat te r ,  

and in  my v iew,  c losed the chapter ,  meaning that  as I  

understand the judgment ,  a l l  that  needed to be done fo l lowing 

the inquest  was for  the mat ter  to  be re -enro l led or  for  the 

wi thdrawn charges to be re - inst i tu ted.   Am I  cor rect?   Just  on 20 

the reading of  the ju dgment ,  wh ich judgment  seems to 

absolve Advocate  Chauke.  

ADV BATOHI :    Chai rperson,  I  want  to  refer  to ,  I  d id  deal  wi th  

th is  mat ter  ear l ie r .   I  want  to  refer  to  my notes on th is ,  but  

my understanding at  a  very h igh level  o f  the Brandt  ju dgment  
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is  that  i t  d id  not  absolve Advocate Chauke.   I  do not  mean to 

be d is respect fu l .   I  am t ry ing to f ind  my notes as I  speak.  

CHAIRPERSON :    I  am going to request  that  we park i t  here.   

Let  us f lag that  point .   A l l  o f  us wi l l  look at  that  ju dgment  

again and then deal  wi th  th is  aspect ,  because i t  t roubles me.  

ADV BATOHI :    I t  is  important ,  yes.  

CHAIRPERSON :    And the reason why i t  t roubles me is  

because an Appel la te Court  has pronounced on a mat ter ,  and 

we seem to go against  that  decis ion.   I  just  want  to  

understand,  in  respect  of  which aspects of  the ju dgment  d id 10 

the SCA get  i t  wrong?  

ADV BATOHI :    Chai rperson,  we are not  saying the SCA got  

i t  wrong.  

CHAIRPERSON :    Wel l ,  you said ear l ier  that  you d id not  agree 

wi th cer ta in par ts of  the SCA ju dgment ,  ear l ier .  

ADV BATOHI :    Chai rperson,  what  I  mean to say is  that  we 

agree wi th the SCA ju dgment ,  but  we do not  agree that  i t  

absolves Advocate Chauke's conduct .  

CHAIRPERSON :    That  is  my reading of  the ju dgment .   The 

SCA did not  say,  I  absolve Chauke.   The SCA spoke of  the 20 

conduct  of  Mr Chauke or  Advocate Chauke not  being  

i r ra t ional ,  i f  I  may use the legal  te rminology.   I f  h is  conduct  

was not  i r ra t ional ,  what  does i t  do?  I t  absolves h im,  in  my 

understanding of  the law.   Now,  I  want  to  understand,  what  i s  

i t  that  the SCA sai d which d isfavoured,  i f  I  may use the  
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terminology,  d is favoured Advocate Chauke?  When we 

reconvene,  before we a l l  forget ,  le t  us look at  that  ju dgment  

and maybe you can assist  me in  that  regard concern ing the  

Ramogibe mat ter .  

ADV BATOHI :    We wi l l  do so,  Chai rperson.   This i s  a very 

important  aspect .  

CHAIRPERSON :    Thank you.   Very  important  indeed.   Thank 

you very much.   Might  I  propose that  we pause?  Advocate  

Mohlamonyane,  I  am sor ry  that  we took a b i t  long t ime on th is  

mat ter  that  is  wor r isome to me and I  honest ly  need c lar i t y  on  10 

these aspects.   We wi l l  reconvene…  My s is ters are guid ing 

me that  we wi l l  reconvene at  quarter  past  th ree.   Thank you.  

ENQUIRY ADJOURNS 

ENQUIRY RESUMES 

CHAIRPERSON :    Good af te rnoon,  counsel ,  Advocate  

Mohlamonyane.  

ADV MOHLAMONYANE SC :    Good af ternoon.  

CHAIRPERSON :    Good af ternoon,  Advocate Batohi .   Good 

af ternoon,  Ntate Chauke.   Ma 'am,  remember you are st i l l  

under oath?  20 

ADV BATOHI :    I  do,  Judge.  

CHAIRPERSON :    When we adjourned,  we were deal ing wi th  

that  aspect  of  the SCA judgment  regard ing whether  the  

conduct  of  Advocate Chauke in  re lat ion to the Mdlu l i  murder 

was i r ra t ional  or  rat ional .   I  th ink,  i f  my recol lect ion is  correct ,  
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the Courts found that  Advocate Chauke 's conduct  was not  

i r ra t ional .   The point  I  made was,  g iven the fact  that  the 

Appel la te Court  had pronounced on that  mat ter ,  was i t  s t i l l  

necessary  to  seek the advice of  a  senior  counsel  in  the  

posi t ion of  Advocate Hul ley?  

 Perhaps I  should star t  wi th  the quest ion.   By 4th Ju ly,  

2023,  you had formed a v iew that  there should be a referra l  

to  the President ,  meaning that  you had concluded,  when you 

asked Advocate Hul ley to  draf t  the le t te r  to  that  ef fect ,  you 

had concluded that  the mat ter  is  worth referr ing  to the  10 

President  fo r  the  establ ishment  of  an enqui ry.   Would you 

p lease address us on that?  

ADV BATOHI :    So,  Chai rperson,  there is  two par ts,  two 

quest ions that  you have essent ia l ly  put  to  me.   And my 

understanding is  you said that  I  should deal  wi th  the  second 

quest ion f i rs t .   That  is ,  by the 4th of  Ju ly,  I  had formed a v iew 

for  a referra l  when I  asked Advoc ate Hul ley to  draf t  the  

referra l  le t te r .   Chai rperson,  by that  t ime,  I  had cer ta in ly  

formed a v iew wi th regard to both of  these mat ters.   And i f  

my recol lect ion is  correct ,  I  th ink Advocate Hul ley se t t led the 20 

draf t ,  not  necessar i ly  draf ted i t .   

 But  the posi t ion is  that ,  yes,  indeed,  at  that  point ,  I  

had fo rmed a v iew that  both of  these mat ters should be 

referred.   And at  that  point ,  understanding tha t  I  had 

considered the judgments,  inc luding the Brandt  judgment ,  
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and having d iscussed the mat ter  wi th  Advocate Hul ley  at  that  

point ,  and g iven,  as I  expla ined ear l ier ,  h is  involvement  in  

th is  mat ter  at  the Zond o Commission wi th Advocate Wentzel ,  

I  asked h im for ,  again,  as I  sa id,  I  was cont inuously want ing  

to make sure,  even though I  had formed opin ions at  var ious 

stages,  that  I  had not  s igned the le t ter ,  th is  le t ter  had not  

gone of f ,  that  I  was get t ing i t  r ight .    

 So he then sent  an opin ion wi th a t tachments that  I  

have referred to ear l ier ,  which was re levant  ev idence in  that  

mat te r  as  wel l .   So that  i s  wi th  regard to  the second aspect ,  10 

second quest ion.   The f i rs t  aspect ,  Chai rperson,  your  

quest ion is  whether  the conduct  of  Advocate Chauke in  

re lat ion to the Mdlu l i  mat ter  was rat ional  o r  i r ra t ional .   

Chai rperson,  here i t  is  conduct .   What  conduct  was Brandt  

actual ly  looking a t?  And I  th ink that  is  what  we need to be 

. . . [ in tervenes]  

CHAIRPERSON :    Could you p lease refer  to  h im as Brandt  J ,  

or  Just ice Brandt ,  or  Judge Brandt?  

ADV BATOHI :    Certa in ly ,  what  conduct  was Judge Brandt  

referr ing to?  And that  is  what  we need to be c lear  about  when 20 

we look at  the Brandt ,  Judge JA Brandt  decis ion.   So,  in  my 

v iew,  Chai rperson,  is  that  what  Judge Brandt  was seized wi th  

at  that  point  in  t ime was the rat ional i ty  of  Advocate Chauke 's 

decis ion not  to  cont inue wi th other  charges when he wi thdrew 

the murder charge and referred i t  to  an inquest .   B randt  JA 
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was consider ing the rat ional i t y  of  that  conduct .   And i t  is  

important  that  we c lar i f y  what  exact ly  was the Judge in  the 

SCA consider ing.   And as I  sa id,  I  agree wi th the decis ion of  

the Supreme Cour t  o f  Appeal  in  th is  regard.   Wel l ,  we agree,  

we have no quorum wi th the SCA decis ion at  a l l .    

 Brandt  JA  was consider ing the rat ional i ty  or  

otherwise of  Advocate Chauke 's decis ion not  to  proceed wi th  

the other  charges when he wi thdrew the murder charge and 

referred i t  to  an inquest .   In  th is  regard,  wi th  regard to th is  

conduct ,  the Judge says that  Advocate Chauke 's reasoning 10 

was rat ional .   And in  that  regard,  I  agree complete ly.   

Because having made the decis ion to proceed to an inquest  

wi th  regard to the murder mat ter ,  i t  made sense not  to  

proceed wi th the other  mat ters,  o ther  charges,  because they 

were a l l  so in t r i ca te ly  l in ked.   The evidence of  one was going 

to support  the evidence of  another .  

 So at  that  point  in  t ime,  Advocate Chauke 's  

behaviour  or  conduct  cannot  be faul ted,  because that  is  the  

correct ,  as a prosecutor ,  exper ienced prosecutor ,  that  is  the  

r ight  decis ion.   You keep the charges together .   And so that ,  20 

in  our  v iew,  i s  what  the Judges Brandt  JA found to be rat ional .  

ADV MOHLAMONYANE SC :    Let  me in terpose you there,  

wi thout  d is t ract ing you.   Whi ls t  you are expla in ing what  

Brandt  JA was deal ing wi th,  a lso have a look at  paragraph 43 

. . . [ in tervenes]  
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ADV BATOHI :    Of  my?  

ADV MOHLAMONYANE SC :    …of  the judgment  of  Brandt  JA,  

which is  on page CL00369 in  bundle CL2.   This paragraph 

has a l ready been read onto the record,  Madam Chair .   But  

you may look at  i t ,  look at  the f i rs t  sentence where i t  ends,  

and i t  may assist  you to answer the  quest ion.  

ADV BATOHI :    Is  i t  paragraph 43,  counsel?  

ADV MOHLAMONYANE SC :    Yes,  on page CL00369.   I t  is  

actual ly  the second sentence.  

ADV BATOHI :    Yes.  10 

ADV MOHLAMONYANE SC :    You can go to  the f i rs t  sentence 

and the second sentence.   Where the second sentence ends.  

ADV BATOHI :    Yes,  precise ly.   The Judge states:  

“This br ings me to the decis ion by  Chauke  

to wi thdraw the murder and re lated charges.   

I t  wi l l  be remembered that  on  Chauke 's  

vers ion,  he wi thdrew the murder  charge 

pending the outcome of  the inquest  that  he  

had requested,  and that  he wi thdrew the 17 

other  re lated charges to avoid a f ragmented 20 

t r ia l .   The content ion by FUL was that  th is  

was i r rat ional . ”  

So th is  was the conduct  that  Brandt  JA was consider ing the  

rat ional i ty  or  otherwise of .   And in  that  regard,  the Judge 

found that  h is  conduct  was not  i r ra t ional .   And that  is  fu l ly  
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supported.   But  the quest ion that  we are deal ing wi th in  th is  

enqui ry wi th a l l  due respect  is  whether  i t  was the correct ,  

whether  the decis ion of  Advocate  Chauke to wi thdraw the 

murder charge in  the f i rs t  instance and then to re fer  the  

mat ter  to  an inquest  was the correct  one.   And th is  was not  a  

quest ion that  was before the Supreme Court  o f  Appeal .  

 Wi th regard to th is  quest ion of  whether ,  wel l  f i rs t ly ,  

was the decis ion  of ,  and I  want  to  preface th is  to  say,  

Advocate Chauke is  a longstanding prosecutor ,  a  very 

exper ienced,  and he has got  a  weal th of  exper ience.   And we 10 

must  understand what  he was consider ing and what  a 

reasonable DPP would have considered at  the var ious stages 

when he made decis ions in  th is  mat ter .   The f i rs t  decis ion  

that  we must  look at  is  h is  decis ion  to wi thdraw charges at  a  

stage when,  we must  recal l ,  the mat ter  is  a l ready in  cour t .  

 General  Mdlu l i  is  charged fo r  murder and a l l  o f  the  

other  seven at tempted murder and the 17 other  charges that  

were separated,  that  he  is  refer red to in  th is  judgment .   He i s  

charged,  he is  appear ing in  Court .   There is  a representat ion 

that  i s  made by General  Mdlu l i .   The representat ion does not  20 

deal  wi th  the mer i ts  of  the  mat ter .   The representat ion,  in  a  

nutshel l ,  a l leges a,  I  would say,  I  am inc l ined to say far -

fe tched,  but  a conspi racy involv ing a range of  people,  s tar t ing  

f rom the pol ice o f f icers,  the prosecutors,  the wi tnesses in  

protect ion,  they are a l l  conspi r ing  and they have come up 
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wi th  th is  fa lse case against  h im.   That  is  the essence of  h is  

representat ion.  

 And I  wi l l  come to our  pol i cy and our  pol i cy d i rect ives 

at  some point ,  I  do not  want  to  in terrupt  my t ra in of  thought ,  

that  ta lks about  what  we should,  how we should approach 

such representa t ions.   In  th is  case,  you have th is  

representat ion.   You have Advocate Chauke,  who looks at  

th is  and exper ienced DPP,  and you have your team that  is  

saying,  th is  i s  a s t rong case of  murder,  we should prosecute.   

Advocate Chauke ,  nevertheless,  apply ing h is mind,  decides 10 

at  that  point  to  refer  the mat ter  for  an inquest .   And in  h is ,  he  

states,  and I  am going to check because i t  is  e i ther  in  h is  

response to me,  or  i t  could be in  some other  response that  

we can f ind,  tha t  one of  the reasons why he d id  th is  i s  

because,  in  h is  v iew,  there could be more inculpatory  

evidence that  wi l l  be obta ined dur ing the inquest  p rocess.  

 Now,  the  quest ion as a DPP,  that  he should ask at  

that  point ,  is  what  more inculpatory  evidence was he looking  

for?  On the ev idence of  the team, you have a  st rong 

c i rcumstant ia l  ev idence case.   What  more,  you have a l l  the 20 

wi tnesses '  s tatements.   What  more  were you expect ing any 

one of  those wi tnesses to say?  And that  Advocate  Chauke  

can only expla in.   At  that  point ,  the mat ter  is  referred for  

inquest .   We get  the inquest  Magist rate,  that  is  the f i rs t  

aspect  of  Advocate Chauke 's conduct  that  we need to  



3 DECEMBER 2025  –  DAY 11  

Page 104  o f  150  

consider ,  which was not  before Brandt  JA.   The second 

aspect  is  af te r  the inquest  is  held.  

 The f ind ings of  the inquest  Magist rate is  confusing.   

Advocate Chauke ,  in  h is  response to me at ,  th is  is  an 

at tachment  to  my af f idavi t ,  an annexure,  i t  i s  SB6,  at  

paragraph,  at  page 241 and 242.   This i s  Advocate Chauke 's  

response to me in  respect  of  the Richard Mdlu l i  mat ter .   He 

states that :  

“ In  Apr i l  2012,  I  accord ingly decided that  an  

inquest  should be held in  respect  of  the  10 

murder charge. ”    

This is  where he says i t .  

“My rat ionale for  the inquest  was that  i t  

might  cause inculpatory evidence to sur face,  

which could be used in  the cr iminal  t r ia l  in  

respect  of  the murder charge. ”  

I  deal t  wi th  that  aspect  of  what  fur ther  inculpatory evidence 

Advocate Chauke expected in  th is  p rocess that  would  fur ther  

st rengthen the murder charge.   At  paragraph 6 he sta tes:  

“The Magist rate conducted a formal  inquest  20 

hear ing in to the death of  Tefo Oupa 

Ramogibe,  and in  September 2012,  

concluded that  the death of  Ramogibe was 

brought  about  by unknown persons and 

c leared Richard Mdlu l i  and others  
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ident i f ied. ”  

And I  s t ress th is .   He states,  c leared Richard Mdlu l i  and 

others.   I  wi l l  get  to  the inquest  Mag ist rate 's  f ind ing.   He does 

not  c lear  Richard Mdlu l i  and i t  is  very c lear  f rom the language 

that  that  i s  not  the case.   Advocate Chauke in  paragraph 7  

then states:  

“ I  then requested and inst ruc ted the  

prosecut ion team to enro l  the mat ter  i n  

respect  of  the remain ing other  charges in  

which I  was sat is f ied there was pr ima fac ie  10 

evidence against  the accused. ”  

What  th is  c lear ly  te l ls  us is  Advocate Chauke at  th is  point  is  

of  the v iew that  one,  the inquest  Magist rate has c leared 

Richard Mdlu l i  and the fact  that  he wants to  proceed wi th the 

remain ing charges means that  he agrees that  in  respect  of  

the murder  charge,  he does not  have enough to proceed.   

Chai rperson,  we must  therefore  now go to the  inquest  

Magist rate 's  f ind ings to show that  the inquest  Magist rate d id  

anyth ing but  c lear  Richard Mdlu l i  o f  these charges.   And i f  we 

go to the judgment  of ,  wel l ,  i t  is  Mur phy's judgment ,  Judge 20 

Murphy as  wel l  as  Judge Brandt  deal  wi th  th is  but  Judge 

Murphy deals wi th  i t  more succinct ly  and th is  i s  in  paragraph 

72 and 74 of  h is  judgment  which I  understand is  in  CL2,  page 

295.  

CHAIRPERSON :    Yes,  Advocate Batohi ,  I  th ink we have read 
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those judgments.   My quest ion was real ly  d i rected at  that  

in i t ia l  s tage,  the conduct  at  that  s tage of  provis ional  

wi thdrawal .   I  th ink they use the term provis ional  wi thdrawal  

of  the charges.   That  is  where I  am concerned about ,  not  

necessar i ly  what  actual ly  happened thereaf ter .   I  th ink the  

judgments are c lear .   Let  us look at  that  conduct  when he 

provis ional ly  wi thdrew the charges and refer red the mat ter  to 

inquest .   I  would l i ke you to deal  wi th  that  aspect  at  that  s tage 

when he decided to do so.  

ADV MOHLAMONYANE SC :    Madam Chair ,  w i th  your  10 

permission,  whi ls t  she is  deal ing  wi th that  aspect  of  the  

referra l  to  the inquest ,  I  th ink i t  i s  a lso imperat ive that  she 

should  refer  to  the order  i tse l f  o f  Brandt  JA.   Paragraph 754.3 

of  the order  i tse l f ,  which . . . [ in tervenes]  

CHAIRPERSON :    You in ter rupted me,  you may ask,  because 

I  am t ry ing to pursue a l ine of  reasoning.  

ADV MOHLAMONYANE SC :    Wi th respect ,  I  am sorry.  

CHAIRPERSON :    I  am not  sure what  you have in  mind.   I t  

may be d i f ferent  to  what  I  am t ry ing to pursue,  but  she can 

do that .   Counsel ,  the evidence leader asked that  you a lso  20 

look at  th is ,  you answer,  look at  the  SCA order .    

ADV BATOHI :    Yes.  

CHAIRPERSON :    Yes,  that  may wel l  be.   But  I 'd  l ike us to  

focus at  that  s tage when he provis ional ly  wi thdrew the 

charges pending the f ina l i sat ion of  the inquest .   A t  a pract ica l  
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level ,  when an Advocate provis ional ly  wi thdraws the charges,  

what  is  the ef fect  o f  that?  What  does i t  mean?  Does i t  mean 

the end to prosecut ion in  re lat ion to the provis ional ly  

wi thdrawn charges?  Or does i t  mean what  i t  says,  that  the  

charges are provis ional ly  wi thdrawn wi th the v iew that  they 

may be re instated?  I  just  want  to  focus on that  aspect .  

ADV BATOHI :    Yes,  cer ta in ly ,  Chai rperson.   You are correct ,  

and we deal t  wi th  th is  in  my evidence previously as wel l ,  that  

the ef fect  o f  a  wi thdrawal  or  p rovis ional  wi thdrawal  i s  exact ly  

the same.   You can re instate.   Prosecutors use the te rm 10 

provis ional  wi thdrawal .   The ef fect  is  not  d i f ferent ,  bu t  

somet imes they use i t  to  k ind of  create,  g ive the,  to  g ive,  to  

show an in tent ion  to re -enro l  a t  some later  s tage in  the use 

of  the terminology,  but  the ef fect  is  exact ly  the same.   You 

can re-enro l  a f ter  a provis ional  wi thdrawal  or  a wi thdrawal .   

There is  no d i f ference between e i ther ,  between these two.    

CHAIRPERSON :    Thank you.   Now,  le t  us look at  the order  

as Advocate Mohlamonyane referred us to and l ink i t  wi th  that  

quest ion,  and I  suppose your answer,  a t  CL00371.  

ADV BATOHI :    Chai rperson,  we can go there,  but  I  th ink that  20 

my t ra in of  thought ,  I  rea l ly  wanted the enqui ry to  hear  where  

I  was going wi th that ,  but  le t  me deal  wi th  th is ,  and then I  

wi l l ,  w i th  your  permission,  come back to what  I  was deal ing  

wi th,  because i t  i s  cr i t i ca l ,  in  my v iew,  in  terms of  the conduct ,  

but  we can go to Brandt  JA now.   I f  counsel ,  you say that  is  
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at  what  chapter ,  what…  

CHAIRPERSON :    I t  is  CL,  i t  is  a  case law,  vo lume 2 of  2 .  

ADV BATOHI :    Okay,  I  am there.   What  page number?  

CHAIRPERSON :    CL200371.   You see,  I  asked th is  quest ion 

to c lear  my mind,  and maybe other  th ings do not  real l y  worry  

me,  but  I  asked th is  quest ion  to address those aspects that  

cont inual ly  a re worr isome to me,  and I  want  your  assistance 

in  that  regard.  

ADV BATOHI :    Understood.  

CHAIRPERSON :    You can just  focus on the quest ion,  10 

otherwise,  you are going to repeat  the evidence.   So,  when 

you look at  the order ,  that  seems to l ink to  the quest ion and 

your answer,  paragraph 3 of  the order .   Paragraph 54,  in  the 

premises,  i t  i s  ordered that ,  3A,  maybe you can read the  

whole of  3 .   Let  me read i t .    

“ I t  is  recorded tha t  the fo l lowing undertaking  

has been fu rn ished on behal f  o f  the f i rs t  

appel lant :  

a .   To decide which o f  the cr iminal  charges 

of  murder and re lated cr imes that  were  20 

wi thdrawn on 2 February 2012 are to be  

re inst i tu ted and to make h is decis ion  

known to the respondent  wi th in  two 

months of  th is  o rder .    

b .  To provide reasons to the respondent  
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wi th in the same per iod as to why he 

decided not  to  re inst i tu te some,  i f  any,  

of  those charges. ”  

This means that  the order  of  the Supreme Court  o f  Appeal  

had to be acted upon by the NPA.   So,  in  re lat ion  to the  

impugned conduct ,  why is  i t  that  the conduct  of  Advocate 

Chauke,  which const i tu te a provis ional  wi thdrawal  of  charges 

pending the f ina l i sat ion  of  the inquest ,  was,  i f  I  may use the  

term,  unlawfu l?  When the SCA i tse l f  says,  and you have just  

ind icated,  the wi thdrawal ,  p rovis ional  wi thdrawal  can amount  10 

to a la ter  re - inst i tu t ion of  the charges.   Now,  the SCA,  in  the 

order ,  te l l s  the NPA to decide which of  those charges i t  could  

re - inst i tu te.   I t  was therefore  open to the NPA to do exact ly  

that  because the decis ion of  Advocate Chauke,  as I  

understand i t ,  d id  not  br ing f ina l i t y  to  prosecut ion o f  th ose 

charges.   You may comment  on tha t .  

ADV BATOHI :    Chai rperson,  the conduct  that  we compla in of  

wi th  regard to Advocate Chauke,  in  terms of  what  we say is  

not  consistent  wi th  the pol icy,  po l i cy d i rect ives in  terms of  

how we should,  what  we should consider  when dec id ing to  20 

wi thdraw charges,  is  the fo l lowing,  and th is  is  important  

because I  was going th rough the var ious stages of  Advocate  

Chauke 's decis ion making because i t  is  conduct  at  the 

var ious stages that  we are saying.   So when we ta lk  about  

the impugned,  I  am not  sure  what  the,  I  just  want  to  make 
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sure I  use the r ight  language,  impugned conduct ,  we must  

understand what  i s  the impugned conduct  that  we as the NPA 

are saying is  the conduct  that  is  p roblemat ic ,  to  put  i t  loosely.   

That  is  f i rs t ly ,  h is  decis ion  to refer  the mat ter  to  an inquest ,  

wi thdraw provis ional ly  wi thdraw charges and refer  to  an 

inquest ,  that  is  f i rs t ly .   Secondly,  i t  is  h is  decis ion  

. . . [ in tervenes]  

ADV BALOYI -MERE SC :    Sor ry to  in ter rupt  you,  can we deal  

wi th  them one by one because when you rat t le  them l ike th is ,  

you lose us.   You say the f i rs t  one was to refer  the mat ter  to  10 

an inquest .  

ADV BATOHI :    That  i s  cor rect .  

ADV BALOYI -MERE SC :    An issue that  Brandt  JA deal t  wi th  

at  paragraph 43 and found that  decis ion not  to  be i r ra t ional .  

ADV BATOHI :    I f  I  could just  look at  that .  

ADV BALOYI -MERE SC :    I f  you can look at  l ine 8,  that  s ta r ts  

wi th that  l ine of  reasoning at  paragraph 43.  

ADV BATOHI :    Mmm-mmm, I  am there.  

CHAIRPERSON :    That  is  where Brandt  JA considered the  

issue of  referra l  o f  the mat ter  to  an  inquest  and wi thdrawing 20 

17 other  charges and a lso consider ing Chauke 's,  Advocate 

Chauke 's reason that  he d id not  want  to  have a,  I  want  to  use 

the cor rect ,  the  word that  he used that ,  a  f ragmented 

prosecut ion.   And the Court  fu r ther  sa id:  

“The postponement  of  the other  charges is  
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not  just  there fo r  the tak ing.   I t  might  have 

been successfu l ly  opposed by Mdlu l i  

himsel f . ”  

So the Court  found that  th is  conduct  was not  i r ra t ional .   And 

that  i f  you go to the order  by Brandt  JA,  he says the appeal  

succeeds only to  the extent  that  paragraph B,  and B,  we know 

f rom the Court  a quo that  i t  meant  i t  deal t  wi th  the decis ion  

made on the 2nd of  February to  wi thdraw cr iminal  charges of  

murder,  k idnapping,  in t imidat ion,  assaul t ,  and whatever.   So 

that  o rder  was reviewed and set  as ide by the SCA based on 10 

the reasoning tha t  we f ind at  paragraph 43,  where the Judge 

found that  Advocate Chauke 's dec is ion was not  i r ra t ional .   

And you say that  is  the f i rs t  ground of  misconduct ,  i f  I  may 

use that  word,  tha t  is  impugned upon Advocate Chauke.  

ADV BATOHI :    I t  is  a  minor  but  important  nuance about  what  

exact ly  is  the conduct  that  we are  referr ing to.   In  what  has 

been ment ioned about  what  precise ly the order  re lated to,  the  

conduct  is  not  in  my v iew,  the conduct  is  not  about  Advocate 

Chauke 's decis ion to wi thdraw charges and submit  i t  to  

inquest .   FUL's compla int  dur ing those proceedings was the  20 

fact  that  Advocate Chauke,  th is  is  my unders tanding,  

Advocate Chauke d id not  p roceed wi th the remain ing charges 

when he wi thdrew the murder charge.   FUL was of  the v iew 

he should have cont inued wi th the remain ing charges.    

 That  was the aspect  that  Brandt  JA was consider ing  
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whether  h is  decis ion to wi thdraw al l  the charges was rat ional  

or  not .   And in  that  regard,  Advocate Chauke 's exp lanat ion  

that  he d id not  want  to  have a f ragmented t r ia l ,  is  absolute ly  

the cor rect  approach i f  the decis ion to wi thdraw is ,  the 

murder,  the Judge,  the Court  was not  consider ing whether  

Advocate Chauke 's decis ion to wi thdraw the murder charges 

was in  fact  the cor rect  decis ion.   In  my humble v iew,  what  

they were consider ing is  whether  there was rat iona l i ty  wi th  

regard to h is  decis ion to wi thdraw a l l  the charges because he 

d id not  want  to  have a f ragmented t r ia l .   And in  that  regard,  10 

i t  was rat ional .    

 But  the quest ion of  Advocate Chauke 's decis ion to  

wi thdraw i tse l f  was never a mat ter  that  the Cour ts were  

consider ing.   In  fact ,  i f  we look at  the decis ions in  my humble  

v iew,  Judge Brandt  i s  actual ly  qui te  cr i t i ca l  o f  Advocate 

Chauke 's approach wi th rega rd to  the murder mat ter .   And 

that  is ,  I  was ear l ier  on going to the var ious aspects of  

Advocate Chauke 's conduct  that  we say could potent ia l l y  

amount  to  misconduct .   This is  the f i rs t  one,  you are correct .   

We wi l l  move on to the others af ter  we deal  wi th  th is .  20 

ADV BALOYI -MERE SC :    Before we move,  le t  us go back to 

the h igh Court  decis ion and look at  order  B.  

ADV BATOHI :    Oh,  r ight ,  okay.   Where wi l l  we f ind that?  

ADV BALOYI -MERE SC :    I t  i s  CL2,  page CL0.   CL0350.  

ADV BATOHI :    350.  
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ADV BALOYI -MERE SC :    Yes.  

ADV BATOHI :    Mmm-mmm? 

ADV BALOYI -MERE SC :    That  order  deals wi th the decis ion  

taken by Advocate Chauke to wi thdraw cr iminal  charges.   And 

you submit  that  that  decis ion was never considered by the 

Court ,  or  i t  was not  before the Supreme Court  o f  Appeal .  

ADV BATOHI :    I  am saying that  the,  whether  Advocate  

Chauke took the correct  decis ion in  wi thdrawing the  murder  

charge was not  a mat ter  before the Court .  

CHAIRPERSON :    Your quibble is  in  re lat ion to the  wi thdrawal  10 

of  the murder charge in  the face of  c i rcumstant ia l  ev idence.   

Cor rect?  

ADV BATOHI :    That  is  the f i rs t ,  yes,  that  is  correct .   The f i rs t  

aspect  of  Advocate Chauke's conduct .  

CHAIRPERSON :    Now,  to  that  f i rs t  aspect ,  and we need to  

get  i t  cor rect ly ,  o f  wi thdrawal  of  the murder charge for  the  

reasons advanced by Advocate Chauke in  the face of  

c i rcumstant ia l  ev idence.   Fi rs t ly ,  i t  was not  conclus ive.   I t  

was a provis ional  decis ion.   Secondly,  l ook at  paragraph 44 

of  the SCA,  the last  sentence,  the last  but  one sentence.   20 

CL00369.   CL00369 at  paragraph 44.   

ADV BATOHI :    Mmm-mmm.  

CHAIRPERSON :    I f  you read the  last  but  one sentence,  i t  

reads,  to  the extent  that  I  can read the f iner  pr in t  here:  

“ I  do not  bel ieve the ear l ie r  decis ion to  
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wi thdraw the charges,  which is  the impugned 

decis ion,  can be set  as ide on the basis tha t  

a subsequent  decis ion taken in  d i f ferent  

c i rcumstances not  to  re instate a l l  or  some o f  

those charges was not  just i f ied.   To that  

extent ,  the appeal  must  therefore succ eed.”  

What  should we make of  that?  

ADV BATOHI :    Chai rperson,  i f  you wi l l  bear  wi th  me.   I  

cannot  seem to f ind my notes that  deal t  speci f ica l ly  wi th  th is  

aspect  because th is  is  the cr i t i ca l  aspect .   In  my v iew,  10 

Chai rperson,  and again,  th is  is  about  in terpret ing judgments.   

I  th ink th is  might  be best  le f t  for  a rgument ,  but  I  wi l l  t ry  my 

best  to  deal  wi th  i t .   I  do . . . [ in tervenes]  

CHAIRPERSON :    Maybe you should read the sentence 

yoursel f  qu iet ly .  

ADV BATOHI :    Yes,  I  wi l l  do that ,  Chai rperson.  

CHAIRPERSON :    Yes,  I  th ink read that  last  but  one sentence.   

Brandt  J  i s  speaking to the wi thdrawal  of  the charges,  the  

impugned decis ion.  

ADV BATOHI :    Chai rperson,  I  can t ry  now,  but  le t  us star t  20 

f rom the beginning,  i f  I  may,  of  that  paragraph because I  th ink  

the context  is  important .   A t  paragraph 44,  Brandt  JA  states:  

“FUL’s real  argument ,  which found favour  

with the Court  a quo…”  

Paragraph 183;  
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“…is that  Chauke 's fa i lu re to  proceed wi th  

the murder and re lated charges af ter  the  

f ind ings of  the inquest  became avai lab le  

was i r rat ional . ”  

And that  i s  important .    

“But  that  decis ion,  that  is  Chauke 's fa i lure  

to  proceed wi th  the murder and re lated  

charges af te r  the  inquest  f ind ings became 

avai lab le,  that  decis ion,  or  h is  fa i lu re to  

apply h is  mind af resh to the mat ter  af ter  the  10 

conclusion of  the inquest ,  was not  the  

subject  of  the rev iew appl icat ion.   I t  wi l l  be  

remembered that  the review appl icat ion  

star ted in  May 2012,  whi le  the  resu l ts  of  the  

inquest  only became avai lab le in  November  

of  that  year .   S tated somewhat  more  

concise ly,  I  do not  bel ieve that  the ear l ie r  

decis ion to wi thdraw charges,  which is  the  

impugned decis ion,  can be set  as ide on the  

basis that  a subsequent  decis ion,  that  is  the  20 

subsequent  decis ion not  to  proceed wi th the  

murder mat ter  a f ter  the inquest  f ind ings 

became avai lab le,  that  a subsequent  

decis ion taken in  d i f ferent  c i rcumstances,  

not  to  re instate a l l  or  some of  the  charges 
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was not  just i f ied. ”  

So my understand ing,  and then the Judge goes on to say:  

“To that  extent ,  the appeal  must  therefore  

succeed. ”    

So my understanding and in terpre tat ion of  th is  Cha i rperson 

is  that  what  the Judge is  saying is  that  Chauke 's,  Advocate  

Chauke 's,  Advocate Chauke 's,  what  was not  before the Court  

was Advocate Chauke 's fa i lu re to  apply h is  mind af resh af te r  

the conclusion of  the inquest .   And that  was not  be fore th is  

Court .   And what  FUL,  my understanding of  what  FUL was 10 

t ry ing to,  to  what  they in  fact  pu t  forward in  th is  second 

supplementary af f idavi t ,  which was f i led af ter  the inquest  

f ind ings became avai lab le,  bear ing  in  mind that  the f i rs t  was 

before,  was af te r  the inquest  f ind ings became avai lab le,  they 

put  in  a supplementary af f idavi t  a l leg ing th is .   But  my 

understanding is  i t  was not  par t  o f  the re l ie f  that  was sought .    

 And on that  basis,  the Judge f inds that ,  I  do not  

bel ieve that  the ear l ie r  decis ion to wi thdraw the charges,  

which is  impugned decis ion,  can be set  as ide on the basis  

that  a subsequent  decis ion taken in  d i f ferent  c i rcumstances,  20 

not  to  re instate a l l  or  some of  those charges read in  a f ter  the  

inquest  f ind ings was not  just i f ied.   To that  extent ,  the appeal  

must  succeed because that  aspect  was not  before the  

Supreme Court  o f  Appeal .  

CHAIRPERSON :    I  am not  sure whether  I  fo l low what  you are  
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saying,  but  le t  us assume that  you are correct  in  your  

statement  or  your  ev idence to the ef fect  that  the impugned 

decis ion we are present  wi th  here,  i t  is  the  wi thdrawal  in  the  

face of  c i rcumstant ia l  ev idence.   Let  us assume that .   But  

how of ten do prosecu tors assess or  evaluate cases when 

conf ronted wi th c i rcumstant ia l  as opposed to d i rect  ev idence 

and decide in  these c i rcumstances of  c i rcumstant ia l  

ev idence,  I  wi l l  p rovis ional ly  wi thdraw charges unt i l  fur ther  

invest igat ion is  done?  What  i s  un lawfu l  about  that?  When 

you evaluate the evidence,  wh ich is  not  d i rect ,  but  10 

c i rcumstant ia l .   And a l l  o f  us know as lawyers is  how di f f icu l t  

i t  is  to  make decis ion on c i rcumstant ia l  ev idence.   Now,  i f  a  

prosecutor  is  conf ronted wi th c i rcumstant ia l  ev idence and 

provis ional ly  wi thdraw the charges based on the  

c i rcumstant ia l  ev idence,  what  is  un lawfu l  about  that?  

ADV BATOHI :    Chai rperson,  we are not  saying there is  

something unlawfu l  about  i t .  

CHAIRPERSON :    Let  me rephrase that ,  thank you.   On what  

basis then shou ld such a prosecutor  be said to  have 

misconducted h imsel f  to  the ex tent  that  he should be 20 

suspended or  should  lose h is  employment ,  possib le  

employment ,  or  should be d isc ip l ined?  

ADV BATOHI :    Thank you,  Chai rperson,  that  is  a very  

important  quest ion.   I t  is  cr i t i ca l  because th is  i s  not  a  

. . . [ in tervenes]  
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CHAIRPERSON :    That  is  why I  asked the quest ion because 

I  thought  so.   

ADV BATOHI :    I  wi l l  not  say anyth ing to that ,  Chai rperson.   

Thank you very much.   I t  is  a  very important  quest ion .   I  agree 

wi th you.   P rosecutors in  the i r  da i ly  jobs,  i t  happens,  i t  

happens that  you are requi red  to consider  ev idence,  

c i rcumstant ia l  ev idence,  and m ake a decis ion of  whether  you 

proceed on the basis of  that  ev idence or  you do not .   And 

cer ta in ly ,  i t  is  not  in  every case where a prosecutor  decides 

not  to  proceed wi th a case based on c i rcumstant ia l  ev idence 10 

that  there wi l l  be  a consequence l i ke  a  d isc ip l inary process 

that  fo l lows.   And that  is  because,  Chai rperson,  each case 

has to be considered on i ts  own mer i ts .  

 And i f  we look at  the par t i cu lar  c i rcumstances of  a  

case and we say,  okay,  we can understand why the  

prosecutor  would  have done th is ,  reasonable minds could  

d i f fer ,  that  is ,  o f  course,  you are never going to d isc ip l ine a 

prosecutor  because that  is  to ta l ly  understandable.   And I  

would never want  prosecutors to  be fear fu l  o f  making the 

correct  decis ions based on the evidence before them.  And I  20 

must  go back to our  pol icy d i rect ives in  th is  regard because 

i t  ta lks to  us.   I t  he lps us to  make these decis ions.   But  where  

you have a case o f  s t rong c i rcumstant ia l  ev idence,  I  have got  

in  my bundle here  where,  I  th ink i t  is  De Vi l l iers,  and there is  

a lso case law that  ta lks about  the st rength and power of  
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c i rcumstant ia l  ev idence.   And . . . [ in tervenes]  

CHAIRPERSON :    Who makes the cal l  as to  whether  the 

evidence is  s t rong or  weak?  

ADV BATOHI :    Chai rperson,  you would,  the prosecutor ,  h im 

or  hersel f  must  do that .   You are faced wi th the  case.   You 

are the one that  makes the assessment  and you take a 

decis ion.   And i f  that  decis ion is  just i f ied on the basis of  the  

facts of  that  case,  wel l  and good.   Wi thdrawal  in  the  face of  

c i rcumstant ia l  ev idence that  does not  qui te  reach the 

threshold is  per fect ly  acceptable.   But  as I  sa id,  you have to  10 

look at  the c i rcumstances of  each case.   In  th is  par t i cu lar  

case,  Chai rperson,  what  we are saying is ,  we are saying that  

th is  was a case that  had st rong,  you have degrees of  

c i rcumstant ia l  ev idence.   You can have weak c i rcumstant ia l  

ev idence,  s t rong c i rcum stant ia l  ev idence.   Where does i t  fa l l  

in  th is  band?  

 In  th is  case,  accord ing to the prosecutors,  the team 

in th is  mat ter ,  they were of  the v iew the case is  s t rong,  the  

c i rcumstant ia l  ev idence is  s t rong.   But  the DPP,  an 

exper ienced prosecutor  of  long standings,  who is  a good 20 

prosecutor ,  decides in  the face of ,  you have got  to  then look 

at  the facts.   There  was a representat ion.   A l l  that  the  

representat ion d id was a l lege a b izarre,  in  my language,  

conspi racy.   In  fact ,  when the accused was,  Mdlu l i  was f ina l l y  

charged in  the decis ion of  Judge in  the High Court ,  I  have i t  
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here  somewhere,  in  the decis ion of  Judge Mokgoat lheng,  he  

found that  that  conspi racy was complete ly baseless.   But  le t  

us not  go down a rabbi t  ho le.   Let  us come back to your  

quest ion.    

 When,  in  th is  par t icu la r  case,  you have a st rong 

c i rcumstant ia l  ev idence,  you have a representat ion that  

a l leges a conspi racy amongst  a whole range of  people,  and 

that  is  why I  am being fa lse ly f ramed in  th is .   Now,  I  do want  

to  pause here to  go to  our  legal  f ramework to see what  i t  says 

about  how we assess cases when we deal  wi th  wi thdrawal  of  10 

mat ters.   And I  am going to,  I  have i t  somewhere on my desk.   

I  would ask for  a few moments to  get  that ,  because I  th ink i t  

is  real l y  important  that  th is  be factored in to our  considerat ion 

of  th is  mat ter .  

CHAIRPERSON :    So I  wi l l  ask Advocate Mohlamonyane and 

the jun ior  to  assist  Advocate Batohi  to  look at  that  in  the  

meant ime.   

ADV BATOHI :    Okay,  so I  wi l l  cont inue then.  

CHAIRPERSON :    Yes,  as you pause,  just  on that  aspect .   I  

want  us to  work  on the assumpt ion  that  you are correct .   20 

Advocate Chauke made a mistake or  misconducted h imsel f  

by wi thdrawing the charges in  the face of  c i rcumstant ia l  

ev idence.   Let  us say you are cor rect .   Should not  much more  

be establ ished to  warrant  a suspension of  an Advocate or  

prosecutor  who makes a mis take of  that  nature in  the absence 



3 DECEMBER 2025  –  DAY 11  

Page 121  o f  150  

o f  bad fa i th  on h is par t?  I f  i t  is  not  establ ished by way o f  

ev idence that  th is  par t i cu lar  Advocate acted in  bad fa i th  in  

making that  mistake,  wi l l  any subsequent  suspension or  

d isc ip l inary hear ing be warranted?  

ADV BATOHI :    Chai rperson,  i f  I  got  you cor rect ly ,  are you 

saying i f  i t  is  establ ished,  i f  i t  is  not  establ ished by way of  

ev idence that  the prosecutor  acted in  bad fa i th ,  wi l l  any 

d isc ip l inary proceedings be warranted?  

CHAIRPERSON :    I  am making an assumpt ion . . . [ in te rvenes]   

ADV BATOHI :    Yes,  I  get  that .  10 

CHAIRPERSON :    …in favour of  your  proposi t ion.  

ADV BATOHI :    I  get  that .   

CHAIRPERSON :    I f  your  proposi t ion is  correct  and yet  there  

is  no evidence to establ ish the bad fa i th  on the conduct  of  

the par t i cu la r  p rosecutor ,  wi l l  h is  conduct  warrant  a  

suspension or  a d isc ip l inary hear ing against  h im?  

ADV BATOHI :    Chai rperson,  i f  there is  no evidence or  

suspic ion of  bad fa i th  . . . [ in tervenes]  

CHAIRPERSON :    Or mala f ides .  

ADV BATOHI :    i f  there is  no mala f ides  a t  a l l ,  i t  should not  20 

at t ract  any d isc ip l inary processes.  

CHAIRPERSON :    In  that  event ,  wi l l  that  not  then requi re the  

NDPP to br ing for th evidence establ ish ing the bad fa i th?  The 

mala f ides  on the par t  o f  th is  Advocate.  

ADV BATOHI :    Chai rperson,  le t  me th ink about  th is  because 
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I  need to be,  there is  a lo t  in  th is  case and I  want  to  make 

sure that  when I  answer,  I  answer cor rect ly .   I  would say there  

is  a d i f ference between act ing mala f ides  and not  act ing in  

accordance wi th the requi rements  of  our  pol i cy and pol icy 

d i rect ives.   And even though there  may be no mala  f ides ,  and 

I  am not  for  a moment  saying tha t  is  a conclusion  in  th is  

mat ter ,  but  even though just  speaking hypothet ica l l y ,  there is  

no mala f ides ,  you have to look at  what  was before the  

prosecutor  at  the t ime.  

 Chai rperson,  le t  me go to our  pol icy d i rect ives.   And  10 

I  th ink i t  wi l l  because there is  a f ine l ine between mala f ides  

is  s t rong and there is  a lso where you do not  apply your  pol i cy 

guidel ines and prescr ip ts in  a way that  you would expect  an  

exper ienced prosecutor  to  do.   So I  th ink I  need to be c lear  

about  that .   In  th is  par t i cu lar  case,  Chai rperson,  there is  a lo t  

o f ,  there is  ev idence that  we had led,  that  I  spoke about  

ear l ie r  about  three cases involv ing  General  Mdlu l i ,  that  a l l  

got  wi thdrawn in  d i f ferent  contexts.   This i s  one of  them.  

There is  another  one involv ing the f raud mat ter  in  respect  of  

the State Secur i ty  Fund.   There  is  a lso the d isc ip l inary  20 

proceedings in  the pol ice.   There is  a lso . . . [ in tervenes]  

CHAIRPERSON :    But  of  course,  those do not  re late to  the  

mat ter  we are seized wi th.   And le t  us focus on th is  one.   I  

remember  that  mat ter  of  Advocate  Mrwebi  and others.   Let  us 

focus on th is  par t icu lar  one.   Because,  and I  may be wrong,  
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but  we hear of  many charges being wi thdrawn against  people.   

Many,  many,  many.   Prosecutors wi thdraw charges.   I t  is  not  

something new.   Even in  some of  the h igh -prof i le  mat ters.   

And my statement  to  you,  my proposi t ion is ,  le t  us assume 

you are cor rect ,  t hat  the charges ought  not  to  have been 

wi thdrawn in  the face of  the c i rcumstant ia l  ev idence.   Let  us  

assume in your favour.   But  should there not  be more than 

just  an accusat ion that  you ought  not  to  have wi thdrawn the 

charges?  

 Should the bad fa i th  on the par t  o f  the prosecutor  no t  10 

to be establ ished fo r  the person to be dragged to a  

d isc ip l inary  hear ing  and be suspended?  Because i t  seems to 

me,  i f  that  were  the case,  many prosecutors  would be 

suspended or  would be invest igated wi thout  d i rect  ev idence 

of  mala f ides  in  the act ions they took.   And of  course,  you are  

going to address us  on the pol icy d i rect ives.   But  I  would l i ke  

us  to look at  the  evidence that  i s  suggest ive of  the fact  that  

Advocate Chauke acted in  bad fa i th .  

ADV BATOHI :    Chai rperson,  the issue of  in tent ion of  a  

person,  whether  i t  is  in  good fa i th  or  in  bad fa i th ,  is  of ten a 20 

deduct ion based on a range of  factors.   You come to the 

conclusion that  someone has acted in  bad fa i th  because i t  is  

not  d i rect  ev idence.   You have to look at  var ious th ings that  

someone has done before you conclude that  there was 

perhaps an u l te r io r  mot iv e here because a reasonable person 
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in  th is  c i rcumstances would have done one,  two,  and three.   

This person in  these c i rcumstances does four ,  wh ich you 

cannot  understand.    

 And when there is  a range of  those th ings,  you can 

then begin to  in fe r  whether  a person is  act ing in  good fa i th  or  

in  bad fa i th .   In  th is  par t i cu la r  case,  there is  a range of  those 

touch points where we say is  ind icat ive of  the fact  that  

Advocate Chauke ’s  behaviour  was not  what  i t  shou ld have 

been,  what  a reasonable DPP in  h is  posi t ion would have 

done,  and was i t  be ing dr iven by any u l te r io r  mot ives.   And I  10 

need to touch on those important  po ints at  which he exerc ised 

h is  d iscret ion and what  h is  decis ion was in  th is  case.   I  had 

touched on the f i rs t  po int ,  the f i rs t  decis ion.   

CHAIRPERSON :    Just  remind me.  

ADV BATOHI :    That  was the one where he decided to 

wi thdraw charges and refer  the mat ter  to  an inquest  in  the  

face of  s t rong c i rcumstant ia l  ev idence.   That  is  the f i rs t  

aspect  that  I  considered.   You have got  to  look at  the case 

hol is t i ca l l y .   That  is  the f i rs t  aspe ct  of  the conduct .  

ADV BALOYI -MERE SC :    Should we understand you to say 20 

that  that  was done in  bad fa i th?  

ADV BATOHI :    I  th ink what ,  wi th  a l l  due respect ,  you should  

understand me to be saying is  that  when we look at  a l l  o f  the  

conduct  of  Advocate Chauke in  th is  mat ter ,  f rom that  decis ion  

through to the SCA decis ion,  a lmost  compel l ing the Nat ional  
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Di rector  to  make a decis ion in  two months in  th is  mat ter ,  that  

I  cannot  say what  conclusion th is  enqui ry wi l l  come to,  but  

cer ta in ly  in  my mind,  I  was concerned that  there may be other  

factors that  was dr iv ing  th is  behaviour  and these dec is ions at  

the var ious points  in  th is  process.  

CHAIRPERSON :    Other  factors or  c i rcumstances based on?  

Supposi t ion?  

ADV BATOHI :    Ci rcumstances based on other  facts.   

CHAIRPERSON :    What  facts?  

ADV BATOHI :    The fact  that  there  were th ree charges that  10 

General  Mdlu l i  was fac ing,  and a l l  three charges d isappear,  

for  want  of  a  be t ter  word,  they get  wi thdrawn at  var ious 

stages wi th in,  I  do not  know what  t imeframe,  but  

. . . [ in tervenes]  

CHAIRPERSON :    I  th ink i t  i s  incor rect  in  law to say that  they 

d isappeared.   Those charges were wi thdrawn.  

ADV BATOHI :    I  agree,  Chai rperson.  

CHAIRPERSON :    Let  us use the correct  te rminology.  

ADV BATOHI :    I  apologise.  

CHAIRPERSON :    Legal ly  speaking,  because somebody out  20 

there l i s tening to  us ta lk ing wi l l  th ink that  we use those 

terminologies in  cour ts.   Let  us use the correct  te rminologies.  

ADV BATOHI :    Point  taken,  Chai rperson.  

CHAIRPERSON :    The provis ional  wi thdrawal  of  the charges 

do not  b r ing an end to l i t igat ion.   Just  as s imple as that .  
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ADV BATOHI :    Chai rperson,  get t ing back to the facts that  I  

say,  i t  was not  supposi t ion,  i t  was facts.   The fac t  is  the 

charges in  respect  of  the f raud perpet rated by Mr Mdlu l i  were 

wi thdrawn.   The charges . . . [ in tervenes]  

CHAIRPERSON :    I  beg your pardon.   I  am sor ry to  in terpose.   

Those re lated to  the Mrwebi  mat ter ,  and I  requested your  

counsel  that  le t  us not  conf la te issues.   We assist  wi th  the 

mat ter  re lat ing to Advocate Chauke.   The f raud and re lated  

charges per ta in to  the Advocate Mrwebi  mat ters.   I t  has got  

noth ing to do wi th  Advocate Chauke.   At  least  on the mat ter  10 

that  is  before us . . . [ in tervenes]  

ADV BATOHI :    Chai rperson…  

CHAIRPERSON :    …and I  request  you to conf ine your 

responses to the mat ter  that  we are seized wi th.  

ADV BATOHI :    Chai rperson,  I  was t ry ing to answer your  

quest ion that  was whether ,  what  was i t ,  there was d i rect  

ev idence of  mala f ides .   And then I  sa id to  you there  was a  

whole range of  th ings that  led me to come to a reasonable 

suspic ion that  there may have been u l te r io r  mot ives in  th is  

mat ter .   And then I  was t ry ing,  and you said based on 20 

. . . [ in tervenes]  

ADV BALOYI -MERE SC :    [ Ind ist inct  –  1 :01:17]  

ADV BATOHI :    I f  I  may p lease f in ish th is ,  p lease.  

ADV BALOYI -MERE SC :    Okay.  

ADV BATOHI :    And the Judge then said i t  was based on 
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supposi t ion.   And I  sa id no,  not  supposi t ion,  i t  is  based on 

facts.   And then I  was t ry ing to set  out  the facts.   Thank you.  

CHAIRPERSON :    The facts that  you are stat ing do not  re late  

to  Advocate Chauke,  correct?  

ADV BATOHI :    Chai rperson,  they re late to  . . . [ in tervenes]  

CHAIRPERSON :    The f raud mat ter .   As I  read the record,  

those f raud issues or  charges re lated to the representat ions 

that  were made to Advocate Mrwebi .   And Advocate  Chauke 

is  not  charged,  i f  I  may use the word,  in  re lat ion to the f raud 

or  the wi thdrawal  of  the f raud charges.   Those mat ters were  10 

mat ters in  re lat ion to Advocate Mrwebi .   Am I  cor rect?  

ADV BATOHI :    Chai rperson,  you are absolute ly  cor rect .   

CHAIRPERSON :    I  request  you counsel ,  le t  us  conf ine  

ourselves to those facts that  per ta in to  Advocate Chauke so 

that  we can understand the d i rect  ev idence that  i s  suggest ive 

of  the fact  that  he  acted in  bad fa i th  wi thout  b r ing ing a l l  sor ts  

of  o ther  i ssues unre lated to h im.  

ADV BATOHI :    Chai rperson,  wi th  a l l  due respect ,  those are 

important  aspects to  be taken in to considerat ion .   And 

understanding that  I  am s i t t ing in  th is  chai r  as  the Nat ional  20 

Di rector ,  I  have to consider  var ious factors.   I f  indeed I  want  

to  take a decis ion to refer  a prosecutor  to  d isc ip l inary  

hear ings in  a mat ter ,  I  must  have a  reasonably,  I  must  have 

factors,  I  must  consider  a l l  factors that  lead me to  conclude 

that  perhaps there is  an e lement  of  bad fa i th  here.  
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 I  have to,  as the  Nat ional  Di rector ,  consider  a l l  o f  

these mat ters when I  decide to make a decis ion on whether  

the mat ter  should  proceed to an enqui ry or  not .   And wi th a l l  

due respect ,  Cha i rperson,  these are important  factors that  

ex isted at  the t ime tha t  I  needed to  consider  in  my decis ion -

making process.   And that  i s  why I  am br ing ing them to the 

at tent ion  of  th is  enqui ry,  because I  have been asked about  

whether  there could possib ly  be bad fa i th  and I  am t ry ing to  

answer that  in  the  best  way I  can.    

 And wi th a l l  due respect ,  Chai rperson,  in  my v iew,  i t  10 

is  hard to then conf ine i t  just  to  th is  mat ter .  

CHAIRPERSON :    The second point  re lated to the f raud 

charges,  the f i rs t  one was the w i thdrawal  of  the murder  

charges.   The second point  that  you are ta lk ing about  now,  

the f raud charges.   

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    That  you agree re lated to Advocate  

Mrwebi .  

ADV BATOHI :    That  i s  cor rect .   And the th i rd…  

CHAIRPERSON :    Yes,  madam? 20 

ADV BATOHI :    And the th i rd one is  the one where  the 

d isc ip l inary charges in  the South A f r ican Pol ice Serv ice was 

a lso wi thdrawn.  

CHAIRPERSON :    I f  my recol lect ion is  correct ,  th is  th i rd  

aspect  re lated to the d isc ip l inary charges of  cer ta in pol ice  
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o f f ic ia ls .  

ADV BATOHI :    General  Mdlu l i .  

CHAIRPERSON :    Wi th in the SAPS.  

ADV BATOHI :    General  Mdlu l i ,  that  i s  cor rect ,  who was in  

the SAPS.  

CHAIRPERSON :    Wi thdrawal  of  the d isc ip l inary charges 

against  General  Mdlu l i ,  is  he a General?  Mr Mdlu l i?  

ADV BATOHI :    He was at  the t ime,  Chai rperson.  

CHAIRPERSON :    That  has got  noth ing to do wi th Advocate  

Chauke.   10 

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    I t  is  the SAPS that  takes a decis ion to  

d isc ip l ine i ts  own member.  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    Thank you.  

ADV BALOYI -MERE SC :    Advocate Batohi ,  I  had expected 

that  in  order  to  show great  fa i th ,  you were going to l is t  the  

act ions of  Advocate Chauke in  re lat ion to the mat ter  of  Mdlu l i ,  

to  say Advocate d id th is ,  one,  two,  three,  four ,  which shows 

that  he was not  ac t ing in  good fa i th .   But  now you are br ing ing  20 

in  outs ide issues and I  fa i l  to  understand how do you l ink th is  

and t ry  to  show that  they prove bad fa i th  on the  par t  o f  

Chauke.   I  mean,  of  Advocate Chauke,  the d isc ip l inary  

charges,  d id Advocate Chauke in f luence the wi thdrawal ,  the  

wi thdrawal  of  the f raud charges?  D id Advocate Chauke p lay 
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a  ro le there?  So,  because I  expected you to g ive us a chain  

of  events that  would show us that  Advocate Chauke,  in  h is  

f ina l  wi thdrawal  o f  the charges was act ing mala f ides .  

ADV BATOHI :    Thank you.   I  expected to  do that  mysel f ,  i s  

to  g ive th is  chain  of  events,  but  I  get  asked other  quest ions 

in  between and then I  t ry  to  answer those quest ions and then 

I  get  of f  the chain that  I  was t ry ing to go a long.   So,  i t  was 

not  l ike I  was . . . [ in te rv enes]  

CHAIRPERSON :    You have now been g iven a chance.   You 

referred us to th ree aspects.  10 

ADV BATOHI :    Thank you,  Chai rperson.   So,  i f  I  now get  

back to the chain that  the Madam Baloyi -Mere is  ta lk ing 

about ,  I  was deal ing wi th the d i f ferent  aspects of  the conduct  

of  Advocate Chauke that  I  could not  real ly  unders tand in  

terms of  why he would take these decis ions.  

CHAIRPERSON :    I f  I  may,  you gave us th ree.   Were you 

going to proceed to the four th aspect?  

ADV BATOHI :    Chai rperson,  those were three d i f ferent  

aspects.   That  i s  why I  say I  was on a d i f ferent  path.   I  went  

in to a t ra jectory and then I  gave you three,  but  I  am going 20 

back to my f i rs t  par t .   So,  the three that  I  gave you were the  

three cases that  General  Mdlu l i  was fac ing at  the t ime that  

were wi thdrawn.   Going back to  the aspects,  d i f ferent  aspects 

of  Advocate Chauke 's conduct  that  I  sa id I  found d i f f icu l t  to  

understand in  the c i rcumstances was f i rs t l y  the wi thdrawal  of  
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the charges and the f i rs t  one I  deal t  wi th ,  so  I  do not  want  to  

go in to deta i l ,  wi thdrawal  in  the face of  s t rong c i rcumstant ia l  

ev idence where your team is say ing,  notwi thstand ing th is  

representat ion that  a l leges a conspi racy,  we should proceed.   

That  is  the f i rs t  i ssue.  

 On i ts  own,  i t  might  seem not  too much of  an issue 

on i ts  own,  but  i t  is  s t i l l  on the face of  i t  that  is  ser iously  

concern ing in  those c i rcumstances.   The second aspect  is  the  

mat ter  then proceeds to an inquest .   The inquest  Mag ist rate 's  

f ind ings are conf using to say the least .   In  Advocate Chauke 's  10 

response to my le t ter  to  h im . . . [ in tervenes]  

CHAIRPERSON :    I  beg your pardon,  madam.  We are deal ing  

wi th h is  bad fa i th .   What  the Magist rate d id or  d id not  do has 

got  noth ing to do  wi th h im.   Let  us look at  h is  conduct  that  

mani fests bad fa i th  on h is par t .  

ADV BATOHI :    Wi th a l l  due respect ,  Chai rperson,  what  the 

Magist rate found and h is conduct  a f ter  that  is  important ,  that  

is  my point ,  is  tha t  g iven what  the Magist rate found and then 

what  h is  conduct  is  af te r  that ,  i t  does not  make sense in  the  

face of  the Magist rate 's  f ind ings.   So i t  is  important  that  I  20 

expla in that .   I f  I  may cont inue,  Chai rperson.  

CHAIRPERSON :    I  assume then th is  is  the pat tern,  you are  

going to go to the SCA's f ind ings in  re lat ion to the conduct  of  

the Magist rate.  

ADV BATOHI :    Chai rperson,  I  am t ry ing to answer the  
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quest ion.   What  were the var ious aspects of  Advocate 

Chauke 's conduct  that  led me to  bel ieve,  and to  use the  

language of  the panel ,  that  he was act ing in  bad fa i th ,  and 

my language was to led me to bel ieve that  there may have 

been some other  aspects at  p la y here.   I  am not  sure why 

would a prosecutor  in  these c i rcumstances make th is  

decis ion.   And then,  in  o rder  for  me to do i t ,  the conduct  

comes af te r  the var ious Court ,  and what  happens in  cour t ,  in  

fact ,  has have got  to  be considered in  the l ight  of  the c onduct .   

So I  have to deal  wi th  i t .   I  am sor ry,  Chai rperson,  I  am as 10 

exhausted as you potent ia l ly  are,  but  I  have to deal  wi th  i t  in  

th is  way,  because otherwise i t  does not  make sense,  

Chai rperson.  

CHAIRPERSON :    Yes,  counsel ,  p lease,  and I  beg you.   Just  

tabulate those aspects of  the bad fa i th  on h is par t .   I  mean,  

you do not  need to g ive a long context .   You can just  s imply 

that  he wi thdrew the charges in  the face of  c i rcumstant ia l  

ev idence.   He d id  X,  he d id X.   That  is  a l l  that  we need to 

know.   We have read th is  report ,  and we wi l l  cont inue reading 

i t .  20 

ADV BATOHI :    So I  wi l l  t ry  to  be very succinct ,  Chai rperson.   

The second aspect  of  h is  conduct  comes about  af ter  the  

Magist rate makes h is f ind ing.   Accord ing to Advocate  

Chauke,  and th is  is  important ,  he  says that  the Magist rate  

c leared Richard Mdlu l i .   Now,  that  is  not  what  the Magist rate  
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d id ,  and th is  is  important ,  because the Magist rate in  the 

inquest  f ind ings,  in  fact ,  found the fo l lowing,  and i t  i s  

important  because i t  goes to Advocate Chauke's conduct  in  

the face of  the Magist rate 's  f ind ings.   The Magist rate states 

the fo l lowing,  and I  am going to  refer  to  Murphy's judgment  

that  actual ly  quotes f rom the inquest .  

CHAIRPERSON :    P lease refer  to  the Judges,  or  Mr Murphy,  

or  Judge Murphy,  or  Murphy J,  p lease.  

ADV BATOHI :    Certa in ly ,  Murphy J says the fo l lowing,  at  

paragraph 74:  10 

“Referr ing to the f ind ings of  the Magist rate ,  

the reasons suf fer  a measure o f  

incoherence,  and the u l t imate f ind ings are  

cont radictory.   He found at  f i rs t  that  an  

in ference of  Mdlu l i 's  involvement  would be 

consistent  wi th  the facts,  but  not  the only  

in ference. ”  

And then he goes on to say,  and I  w i l l  not  read that  aspect  of  

i t ,  the point ,  Chai rperson,  is  that  the  Magist rate in  the inquest  

f ind ings went  in to  great  deta i l  to  deal  wi th  the evidence and 20 

d id not  re ject  any of  the evidence,  and so what  one would 

have expected Advocate Chauke at  th is  point  to  do,  now 

having received the inquest  Magist rate 's  f ind ings,  wh ich  does 

not  say that  there  is  no evidence against ,  which d id not  c lear  

Richard Mdlu l i ,  i t  was,  at  best ,  very confusing.   One would  
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have expected Advocate Chauke at  that  point  to  do,  wel l ,  he  

had a couple of  opt ions.  

 One is  he  could  have,  on the  face of  that  lack of  

c la r i ty ,  asked the Magist rate for  c la r i f icat ion,  o r  g iven the fact  

that  the Magist rate,  in  fact ,  sa id that ,  I  want  to  make sure I  

use the correct  language,  that  the in ference of  Mdlu l i ' s  

involvement  would be consistent  wi th  the facts,  but  says i t  is  

not  the only in fe rence.   I  want  to  just ,  there were a  couple 

aspects of  the Magist rate 's  ev idence that  would have made 

Advocate Chauke th ink that  he is ,  he has h is team saying  10 

there is  s t rong c i rcumstant ia l  ev idence.   Here you have a  

Magist rate at  an inquest  that  i s  actual ly  saying that  there is  

a st rong ind icat ion that  Mr Mdlu l i  i s  involved.   

 One would have expected that  he would have read 

that  carefu l l y ,  reassessed i t ,  and,  in  my v iew,  considered 

charg ing  h im wi th  murder  at  that  point .   But  at  that  point ,  i f  

we look at  paragraph 89 of  Judge Murphy's,  he says:  

“Chauke,  in  h is  answer ing af f idavi t ,  s imply  

ignored some of  the inquest  f ind ings,  saying  

s imply that  the Magist rate found that  there  20 

was no evidence impl icated in  Mdlu l i .   

Clear ly ,  there is  ev idence impl icat ing  

Mdlu l i . ”  

So the Magist rate 's  conclusion is  anyhow not  decis ive,  and i t  

is ,  gu i l t  o r  innocence of  the mat ter  is  for  the t r ia l  Court .   So 
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my point  being,  Chai rperson,  g iven a l l  o f  th is ,  one would have 

expected Advocate Chauke to reassess at  that  point ,  and 

th ink about  inst i l l ing,  remember,  General  Mdlu l i  is  a  pol ice 

of f icer ,  and the in terests of  just ice demand that  there should  

be accountabi l i ty  i f  there is  ev idence against  h im.   This i s  

what  happens af ter  the inquest .   Advocate Chauke then 

nevertheless does not  act  a f ter  the inquest ,  and then FUL 

br ings the appl ica t ion.   We then get  . . . [ in tervenes]  

CHAIRPERSON :    Pardon,  who?  

ADV BATOHI :    Freedom Under Law br ings the appl icat ion.  10 

ADV BALOYI -MERE SC :    Advocate Batohi ,  le t  us go to SB6,  

page 242,  paragraph 7.   

ADV BATOHI :    Sor ry,  i f  you can repeat  that?  

ADV BALOYI -MERE SC :    SB6,  page 242,  i t  is  an annexure 

to your af f idavi t .    

ADV BATOHI :    Mmm-mmm.  

ADV BALOYI -MERE SC :    Your submission now is  that  af ter  

the inquest ,  Advocate Chauke does noth ing,  and FUL takes 

the mat ter  on appeal .  

ADV BATOHI :    I f  I  may just  th ink about  that .   Let  me th ink 20 

about  that  before  I  answer,  because I  th ink at  that  point… 

before FUL br ings i t  to ,  takes the decis ion,  I  th ink Advocate  

Chauke may have decided to proceed wi th the other  charges 

and not  the murder charge at  that  point ,  and FUL probably,  I  

th ink they brought  the appl icat ion af te r  that .   But  I  am 
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speaking,  t ry ing to remember,  I  am not  looking at  documents,  

but  that  is  my recol lect ion of  what  he might  have said,  o f  what  

might  have happened.  

ADV BALOYI -MERE SC :    Go to SB6,  page 242.  

ADV BATOHI :    SB6? 

ADV BALOYI -MERE SC :    Yes,  page 242.  

ADV BATOHI :    214? 

ADV BALOYI -MERE SC :    242,  paragraph 7.  

ADV BATOHI :    Mmm-mmm.  

ADV BALOYI -MERE SC :    Remember in  your  ev idence,  you 10 

in formed th is  panel  that  Advocate Chauke was work ing wi th  

a team, that  adv ised h im on whether  to  proceed wi th the 

prosecut ion or  no t .   Now,  p lease read the f i rs t  four  or  f i ve  

l ines of  paragraph 7.  

ADV BATOHI :    Sure.   So to contextual ise th is ,  th is  is  af ter  

the inquest .   

ADV BALOYI -MERE SC :    Yes.  

ADV BATOHI :     

“ I  then requested and inst ruc ted the  

prosecut ion team to enro l  the mat ter  i n  20 

respect  of  the remain ing other  charges…”  

Yes,  which is  what  I  had recal led now;  

“…in which I  was sat is f ied that  there was 

pr ima fac ie evidence against  the accused.   

The prosecut ion  team, through i ts  lead 
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prosecutor ,  Advocate van Zyl  SC,  

here inaf ter  refer red to as V an Zyl ,  in formed 

me that  he had been in formed that  my 

decis ion to refer  the mat ter  to  a  formal… 

Advocate van Zyl…”  

Let  me star t  again.   

“The prosecut ion  team, through i ts  lead 

prosecutor ,  Advocate van Zyl  SC,  

here inaf ter  refer red to as V an Zyl ,  in formed 

me that  he had been in formed that  my 10 

decis ion to refer  the mat ter  to  the formal  

inquest  to  be  conducted and the f ind ings of  

the inquest  wi l l  be or  has been taken on 

review.   He proposed that  in  v iew thereof ,  

the prosecut ion team is of  the v iew that  we 

should wai t  for  the decis ion of  the High 

Court  in  order  to  avoid a s i tuat ion where,  i f  

my decis ion is  found to be i r ra t ional ,  e t  

cetera,  the t r ia l  wi l l  have to inc lude the  

murder and at tempted murder charges. ”  20 

ADV BALOYI -MERE SC :    This is  a t  the back of  what  you just  

submit ted,  that  af ter  the inquest ,  Advocate Chauke d id 

noth ing.  

ADV BATOHI :    I  d id  correct  mysel f .  

CHAIRPERSON :    I  beg your pardon?  
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ADV BATOHI :    I  d id  cor rect  mysel f  before I  read th is ,  and I  

sa id I  th ink what  he d id is  he decided to enro l  the remain ing  

charges,  but  not  the murder charge.   That  was what  my 

recol lect ion was.  

ADV BALOYI -MERE SC :    And he gave a reason why?  

ADV BATOHI :    I  would l ike to  comment  on th is  paragraph,  i f  

I  may.  

ADV BALOYI -MERE SC :    P lease do.  

ADV BATOHI :    So,  in  th is  paragraph,  there is  noth ing that  I  

have a qualm wi th ,  because what  Advocate Chauke is  saying,  10 

that  th is  is  af ter  the inquest  Magist rate has made a f ind ing,  

and we ta lked about  how confusing that  f ind ing  was.   

Advocate Chauke then inst ructed the prosecut ion team to  

enro l  the mat ter  in  respect  of  the remain ing charges,  not  the  

murder charge,  because he was sat is f ied that  there was 

pr ima fac ie evidence.   And that  is  the point ,  because 

Advocate van Zyl  then says to  h im,  there is ,  I  am 

paraphrasing what  is  wr i t ten here,  what  Advocate Chauke is  

saying.  

 Advocate van Zy l  says to h im that  he has been 20 

in formed that  there is  a rev iew mat ter  wi th  regard  to the  

murder charge.   And V an Zyl  is  of  the v iew that  in  order  to  

avoid the f ragmentat ion,  they should not  proceed wi th the  

remain ing charges,  but  le t  us wai t  for  the outcome of  the  

review proceedings,  which absolute ly  makes sense,  because 
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we ta lked about  the fact  that  these charges were so  

in t r i cate ly  in ter tw ined that  i t  would actual ly  make sense to 

keep them together .   So th is  was absolute ly  f ine.    

 But  what  th is  a lso shows is  that  when Advocate  

Chauke decided to enro l  the  other  cases,  he was sat is f ied,  

even at  th is  stage,  that  he had good reason not  to  enro l  the  

murder mat ter .  

CHAIRPERSON :    But ,  counsel ,  you have not  read the ent i re  

par t  o f  paragraph 50.  

ADV BATOHI :    Paragraph?  10 

CHAIRPERSON :    50.  

ADV BATOHI :    F ive zero.  

CHAIRPERSON :    Yes,  ma 'am.  

ADV BATOHI :    Of  which document?  

CHAIRPERSON :    The very one tha t  you were looking at .  

That  paragraph goes on to say . . . [ in te rvenes]  

ADV BATOHI :    F ive zero of  SB6,  Chai rperson.  

CHAIRPERSON :    Yes,  that  is  Advocate Chauke 's sta tement .  

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    A f f idavi t  a t  the Zondo Commission .  20 

ADV BATOHI :    Mmm-mmm.  

CHAIRPERSON :    He deals wi th that  aspect  that  my s is te r  

referred to.   Now,  when you read that  paragraph in  i ts  

ent i re ty,  you wi l l  see towards the end that  he acquiesced to  

what  Advocate van Zyl  SC said.  
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ADV BATOHI :    Chai rperson,  I  am a b i t  confused.   I  am not  

in  the r ight  spot .   I  am not  where you are.  

CHAIRPERSON :    Okay,  I  th ink i t  is  the same paragraph,  but  

le t  me take you then to h is  statement ,  which is  a lmost  s imi lar  

to  what  was read to you.   I f  you read i t  f rom his af f idavi t  a t  

the Zondo Commission.  

ADV BATOHI :    Which is  where?  

CHAIRPERSON :    His af f idavi t  i s  ZC01426.  

ADV BATOHI :    I  do not  know i f  I  have that  bundle.  

CHAIRPERSON :    Your team wi l l  assist  you wi th that  bundle.   10 

As you look,  maybe I  should just  read the ent i re  paragraph,  

which is  a lmost  s imi lar  to  what  my s is ter ,  Advocate  Baloyi ,  

was saying.   I t  is  exact ly  ident ica l ,  but  you d id not  look at  i t  

to  i ts  log ica l  conc lusion.   Paragraph 50:  

“ I  then requested and inst ruc ted the  

prosecut ion team to enro l  the mat ter  i n  

respect  of  the remain ing other  charges in  

which I  was sat is f ied,  that  there is  pr ima 

fac ie  ev idence against  the accused.   The 

prosecut ion team, through i t s  lead 20 

prosecutor ,  Advocate ZJ van Zyl  SC,  

in formed me that  he has been in formed that  

my decis ion to refer  the mat ter  to  the formal  

inquest ,  and the f ind ings of  the inquest  wi l l  

be,  o r  has been taken on review.   He 
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proposed that  in  v iew thereof ,  the  

prosecut ion team is of  the v iew that  we 

should awai t  the decis ion of  the High Court  

in  order  to  avoid…  

That  is  the la t te r  par t ;  

“…in order  to  avo id a s i tuat ion where i f  my 

decis ion is  found to be i r ra t ional ,  e t  cetera ,  

the t r ia l  wi l l  have to inc lude the murder and 

at tempted murder  charges.   I  acceded to th is  

proposal ,  and the  mat ter  was not  enro l led. ”  10 

ADV BATOHI :    Mmm-mmm.  

CHAIRPERSON :     

“ I  a t tach hereto an emai l  f rom V an Zyl ,  dated 

19 June 2014,  marked Annexure AC8.”  

ADV BATOHI :    Mmm-mmm.  

CHAIRPERSON :    So Advocate Chauke says he then acceded 

to the suggest ion  made by Advocate van Zyl ,  because the  

order  of  the High Court  would have found that  h is  decis ion  

was i r ra t ional ,  and to avoid that ,  he then agreed that  they 

should  then not  enro l  the mat ter ,  because the  decis ion could  20 

have gone to the extent  of  the decis ion inc luding the  murder  

and at tempted murder.   So he says,  I  agreed.  

ADV BATOHI :    Mmm-mmm.  

CHAIRPERSON :    What  is  wrong about  that ,  that  approach?  

ADV BATOHI :    Chai rperson,  f i rs t l y ,  just  to  cor rect ,  I  thought  
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that  Madame Baloyi -Mere had asked me to read the f i rs t  

seven l ines,  so I  may have been mistaken and d id not  hear  

proper ly .  

CHAIRPERSON :    Wel l ,  the ent i re  paragraph speaks fo r  i tse l f .  

ADV BATOHI :    I t  is  re levant ,  I  agree.   And Chai rperson,  as  

I  sa id,  my answer  remains the same.   I  have no qua lm wi th 

th is  approach at  a l l ,  because what  Advocate Chauke,  in  fact ,  

what  he had decided to do af ter  the inquest ,  accord ing to th is  

paragraph that  you have read ,  i s  he decided to enro l  a l l  the 

charges except ,  he says,  to  enro l  the remain ing charges,  in  10 

respect  of  which he was sat is f ied.   That  means the ones,  not  

the murder,  and the at tempted murder,  i t  seems.   And 

Advocate van Zyl ,  as I  expla ined,  sa id to  h im,  le t  us not  do  

that ,  because th is  mat ters on review,  in  the event  that  the 

Court  f inds that  your  decis ion was i r ra t ional .   We can then 

proceed wi th a l l  the charges,  because i t  made sense to keep 

them al l  together .   And so,  th i s  is  absolute ly  f ine.   I  agree 

wi th th is  approach.  

CHAIRPERSON :    And he says,  I  agreed.  

ADV BATOHI :    He d id,  so he d id.   The important  point  about  20 

th is ,  though,  is  even at  th is  stage,  af ter  the inquest  f ind ings,  

Advocate Chauke feels that  the murder charges,  there is  not  

suf f i c ient  ev idence to proceed on the murder charges.   There  

is  now a review.  

CHAIRPERSON :    What  i s  wrong wi th that?  He is  being  
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advised by senior  counsel ,  and he agrees wi th the opin ion of  

senior  counsel .  

ADV BATOHI :    Chai rperson,  the  only th ing he has been 

advised about  is  to  keep the charges together .   He is  not  

being advised about  the issue of  what  the,  Advocate Chauke 's  

decis ion not  to  prosecute the murder mat ters i s  not  an issue 

that  he is  being  advised about .   Adv ocate Chauke had 

decided to proceed wi th the other  charges and not  the murder  

one.   Advocate van Zyl  says,  rather  not  proceed wi th those 

charges,  le t  us wai t  for  the outcome of  the High Court .  10 

ADV BALOYI -MERE SC :    But  at  that  s tage,  the murder  

charges were s imply wi thdrawn,  and they could be re instated 

at  any t ime should there be evidence that  sat is f ies Advocate  

Chauke that  he can proceed wi th those murder charges.  

ADV BATOHI :    That  is  i t .   Advocate Chauke was not  

sat is f ied.   Even a t  th is  point ,  but  you are absolute ly  cor rect ,  

i t  could have been enro l led .   He could have enro l led  i t  a t  th is  

point  a f ter  the inquest .   He does not  because he is  s t i l l  not  

sat is f ied that  there is  suf f ic ient  ev idence to charge.   And that  

is ,  I  quest ion tha t  decis ion.   So that  is  the second point  a t  20 

which Advocate Chauke had an opportuni ty  to  reconsider .   

The mat ter  i s  now in court  in  the  fu l l  appl icat ion before Judge 

Murphy.   Judge Murphy's judgment ,  I  have read,  I  am not  

going to read i t  again.    

 But  what  is  c lear  f rom Judge Murphy is  that  I  am 
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def in i te ly  not  going to read the ent i re  judgment .   One or  two 

points,  that  at  th is  point  I  want  to  make,  Chai rperson,  even 

af ter  Judge Murphy is  very c r i t ica l  o f  Advocate Chauke 's 

conduct ,  and I  want  to ,  and he is  cr i t i ca l  o f  the Magist rate.   

At  th is  point ,  in  fact ,  Judge Murphy sets aside the decis ion.   

And one would have,  he reviews i t  and he sets as ide the  

decis ions.   And he d i rects Mrwebi  and Chauke to re instate  

the prosecut ions and the Nat ional  Commissioner to  re instate  

the d isc ip l inary enqui ry.   Those  were a l l  subject ,  but  we wi l l  

deal  only wi th the  Chauke par t  o f  i t .    10 

 So at  th is  point  where Judge Murphy is  saying,  you 

got  enough,  re instate,  what  would one expect  a prosecutor  in  

the posi t ion of  an exper ienced DPP to do?  Your  team is  

saying prosecute .   You got  s t rong case,  c i rcumstant ia l  

ev idence.   You have got  a representat ion that  ta lks about  a 

fanci fu l  conspi racy against  you.   And now you get  Judge 

Murphy saying,  re instate.   Advocate Chauke does not .   He 

refuses to re insta te.   They take i t  on appeal  to  the SCA.   And 

that  i s  my quest ion.   At  every step o f  the way,  one would th ink  

at  th is  point ,  why would you appeal  Judge Murphy's decis ion?  20 

Why not  prosecute the murder charge at  th is  point?  

CHAIRPERSON :    But  i f  the SCA then absolves h im and say,  

there was noth ing i r ra t ional  about  h is  conduct .   You 

remember Judge Murphy said that  h is  decis ion was i r ra t ional .   

The SCA decides otherwise and says,  there was noth ing  
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i r ra t ional  about  h is  conduct .   So h is approach to the  SCA or  

the NPA's approach in  appeal ing the decis ion,  based on the 

decis ion of  the SCA,  was not  wrong.  

ADV BATOHI :    Chai rperson,  I  have expla ined my 

understanding of  that  decis ion and the c i rcumstances.   I  do 

not  bel ieve i t  deal t  wi th  h is  decis ion on the cor rec tness or  

otherwise of  Advocate Chauke 's decis ion at  var ious s tages to 

prosecute the murder mat ter .  

CHAIRPERSON :    You mean the SCA?  

ADV BATOHI :    Yes,  le t  me rephrase that .   I  have deal t  wi th  10 

th is  issue,  I  th ink twice.   And the enqui ry is  aware of  my 

understanding of  that  decis ion.  

CHAIRPERSON :    We need c lar i t y .   That  is  why we keep on 

going back to i t  because the fact  that  we asked you to assist  

us and c la r i fy  th is  aspect ,  we c lear ly  want  to  understand your  

posi t ion of  these mat ters because you do not  want  to  make 

assumpt ions af te r  the event  and we st ruggle to  wr i te  the  

report  because we d id not  af ford you an opportuni ty  to  state  

the posi t ion as you understood th is  judgment .  

ADV BATOHI :    Yes,  thank you for  that ,  Chai rperson.   I  20 

appreciate that .   The panel  has af forded me the opportuni ty  

twice to do that .   And I  cannot  c la r i fy  i t  any fu r ther .   I  would 

ask that  the mat ter  be le f t  for  argument ,  Chai rperson,  wi th  a l l  

due respect .  

ADV BALOYI -MERE SC :    Can I  ask my last  quest ion?  And I  
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promise i t  wi l l  be  my last  quest ion .   Is  the NPA precluded 

f rom taking a mat ter  on appeal  i f  they feel  o r  i f  they see that  

the Judge's decis ion is  based on reasons that  they do not  

agree wi th?  

ADV BATOHI :    Chai rperson,  i t  should not  s imply be reasons 

that  you do not  agree wi th.   I t  should be fo r  good reason.  

ADV BALOYI -MERE SC :    Let  me rephrase,  for  good reason?  

ADV BATOHI :    I f  i t  is  for  good reason,  then of  course,  

noth ing precludes you f rom doing that .  

CHAIRPERSON :    My last  b i t  on th is .   Advocate Chauke says,  10 

in  any event ,  I  am just  paraphrasing what  he is  saying.   At  

the end of  the day,  the f ina l  decis ion was that  of  the NDPP.   

That  was your decis ion.   As the head,  be i t  you or  Advocate  

J iba or  the NDPP then,  he says the f ina l  decis ion was that  

could be made by the NDPP on these mat ters.  

ADV BATOHI :    Chai rperson,  I  am t ry ing to understand which  

f ina l  decis ion you are refer r ing i t .  

CHAIRPERSON :    Is  the decis ion to,  I  suppose,  to  re instate  

the charges or  to  act  in  accordance wi th paragraph 3 of  the  

SCA judgment?  I  assume that  is  what  he is  saying,  but  i f  he 20 

is  not  saying that ,  I  am put t ing i t  to  you that  g iven the order  

of  the SCA,  the f ina l  decis ion was that  of  the NDPP.  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    Thank you.  

MS RAMAGAGA :    Chai r ,  due to the la teness of  the hour,  I  
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just  want  to  ind icate that  maybe i t  would be bet te r  that  I  ask  

my quest ion tomorrow.  

CHAIRPERSON :    Advocate Ramagaga would l i ke to ,  I  am not  

sure whether  to  fo l low up on th is  quest ion,  but  she wi l l  

reserve her  quest ion fo r  tomorrow because i t  is  now 10 to  

f ive.   Advocate Mohlamonyane,  p lease bear wi th us.   This 

engagement  wi th  Advocate Batohi  helps us to understand 

precise ly what  her  case is ,  so that  when we leave th is ,  we 

f in ish th is  hear ing,  we should know precise ly what  her  

ev idence is .   We wi l l  ad journ unt i l  tomorrow morning  at  n ine  10 

o 'c lock,  and Madam Ramagaga wi l l  s ta r t  wi th  the quest ions.   

I  beg your pardon,  I  see you had a conference wi th your 

co l league,  Advocat ing Mtsweni  there.   I  wi l l  a f ford you a 

chance to ta lk  to  h im.  

ADV MOHLAMONYANE SC :    My co-evidence leader,  Madam 

Chai r ,  in forms me that  I  should in form the panel  that  

tomorrow he and Advocate Skosana wi l l  not  be here because 

they wi l l  be doing other  dut ies.   They wi l l  actual ly  be  

consul t ing wi th a wi tness.  

CHAIRPERSON :    I t  appears to  me that  your  team is  20 

d isappear ing f rom th is  venue,  and yet  they were appointed 

precise ly to  assis t  you.   You know where you come f rom.  

ADV MOHLAMONYANE SC :    I  know,  Madam Chai r .  

CHAIRPERSON :    You know the chal lenges that  we have 

encountered wi th you being the only evidence leader .  
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ADV MOHLAMONYANE SC :    Yes.  

CHAIRPERSON :    And now you have a team.  Tomorrow you 

wi l l  be s i t t ing a lone,  i t  appears.  

ADV MOHLAMONYANE SC :    They are consul t ing tomorrow,  

Madam Chai r .   He and Advocate Mtsweni  and Advocate 

Skosana SC wi l l  be consul t ing  wi th a wi tness who is  going to  

be cal led to th is  hear ing.  

CHAIRPERSON :    Advocate Mohlamonyane,  I  would not  want  

to  be inst ruct ing  as to how you should proceed wi th th is  

mat ter ,  but  you know that  there is  s t i l l  go ing to be  cross -10 

examinat ion here.   And I  would have imagined that  you wi l l  

take advantage of  having an assistance f rom Advocate  

Mtsweni  whi ls t  Advocates Skosana is  busy consul t ing .   But  i f  

both of  them are going to be out  of  here,  I  foresee chal lenges 

that  we had before.   And I  th ink in  a l l  fa i rness to you,  

Advocate Mtsweni  must  be here,  at  least  unt i l  Advocate  

Batohi  is  done wi th her  ev idence.  

ADV MOHLAMONYANE SC :    May I  confer  wi th  h im?  

CHAIRPERSON :    Yes,  p lease.  

ADV MOHLAMONYANE SC :    He says he wi l l  be here,  Madam 20 

Chai r .  

CHAIRPERSON :    Thank you,  Advocate Mtsweni .   You should  

be here to  assist  Advocate Mohlamonyane.   You can see the 

bundles of  ev idence that  we are refer r ing to.   And in  fa i rness 

to h im,  he needs an ext ra hand to assist  h im wi th a l l  these 
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documents.   A consul tat ion  wi l l  fo l low,  at  least  at  the end of  

Advocate Batohi ,  because she a lso needs to be assisted wi th  

the documents that  counsel  or  ourselves are refer r ing to.   

P lease be here tomorrow and the subsequent  days unt i l  she 

f in ishes.  

ADV NGCUKAITOBI SC :    Madam Chai r ,  I  was very p leased 

to hear that  my learned f r iend needs an ext ra hand.   We just  

want  to  record  that  we have been b lue - t icked by the State  

At torney on asking for  the ext ra hand.  

CHAIRPERSON :    Counsel ,  I  suppose you are out  of  order .   10 

[Laughter ]   That  is  not  a mat ter  wi th in the  space of  the panel .   

When you were appointed,  the panel  was not  involved.   I  th ink  

i t  is  a  mat ter  that  you should take up wi th the State A t torney.   

But  I  am looking a t  a l l  o f  you,  i t  is  a  team of  four  here,  a tea m 

of  four  lawyers,  senior  lawyers fo r  that  mat ter .   So that  mat ter  

can be taken up wi th the State At torney,  Senior  Counsel .  

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .   I  am not  

tak ing i t  any fur ther .   [Laughter ]  

CHAIRPERSON :    And counsels ,  Advocate Batohi  and 

Advocate Chauke,  we wi l l  ad journ and reconvene tomorrow 20 

at  n ine o 'c lock.   We adjourn,  thank you.  

ENQUIRY ADJOURNS UNTIL 4 DECEMBER 2025  

-  -  -  -  -  -  -  -  -  -  -  -  -  -  
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