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PROCEEDINGS ON 28 NOVEMBER 2025  

CHAIRPERSON :    Good morning,  everyone .   We are to ld that  

the a i r  condi t ioners are temporar i l y  f ixed .   Advocate Skosana,  

in  the event  there  is  a leak on top of  you there,  you can just  

move the chai rs.   Yesterday we had some ra in over  there and 

a lmost  d is tu rb ing  the computers .   Just  make a  move .   And 

Advocate Batohi ,  that  a i r  condi t ioner  on top  of  you,  i f  i t  is  

d is turb ing you,  just  cont ro l  i t .   I f  there is  no water  leakage,  

just  cont ro l  i t .   I f  there is ,  p lease a ler t  us .  

ADV BATOHI :   I  wi l l ,  thank you,  Chai r .  

CHAIRPERSON :   We have agreed wi th the technic ians that  

they wi l l  come back when we adjourn la ter  in  the  day  and they 

wi l l  have the af ternoon to  f ix  th is  a i r  condi t ion er .   Good 

morning,  Counsel .   Good morning,  Advocate Batohi .  

ADV BATOHI :   Good morning,  Cha i r .    

CHAIRPERSON :   Good morning Advocate Chauke.    

ADV BATOHI :   And the panel ,  and good morning to Advocate  

Chauke and h is team.  

CHAIRPERSON :   Advocate Mohlamonyane,  you may begin .   

Remember,  you are st i l l  under oath ,  Madam .  

ADV BATOHI :   Yes,  thank you,  Cha i r .  

SHAMILA BATOHI    (s t i l l  under oath)  

CHAIRPERSON :   Thank you.   You proceed,  s i r .   

ADV MOHLAMONYANE S C :   Thank you,  Madam Chai r .   

Maybe before I  proceed,  I  had ind icated to Advocate K hooe 
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to  have her  name placed on record.   Maybe th is  i s  an  

opportune moment  for  her  to  do so.    

ADV KHOOE :   [ Ind ist inct ]… [microphone of f ] .  

CHAIRPERSON :   You are speaking sof t ly ,  but  I  th ink I  can 

hear you a l i t t le  b i t  f rom our chamber d iscussion .   Counsel ,  

Advocate Nkaiseng,  good morning and most  welcome.   Would 

you p lease p lace yoursel f  on record.   

ADV KHOOE :   Madam Chai r ,  panel  members,  my name is  

Nkaiseng Khooe.   I  am a member  of  PABASA in B loemfonte in.   

Thank you.  

CHAIRPERSON :   You are jo in ing the evidence - leading team 

as a jun ior?  

ADV KHOOE :   Yes,  I  am,  Chai r .    

CHAIRPERSON :   Yes,  thank you.   

ADV KHOOE :   Thank you.    

CHAIRPERSON :   You may proceed,  Counsel .   

ADV MOHLAMONYANE SC :   Thank you,  Madam Chai r .  

CHAIRPERSON :   Perhaps,  just  g ive  me a few minutes just  to  

c lear  my thoughts  in  re lat ion to what  we d iscussed yesterday ,  

perhaps so that  we can c lose th is  chapter ,  something that  

was worr isome to  me about  that  ju r isd ict ional  s t radd l ing,  as 

we cal l  i t .   

ADV MOHLAMONYANE SC :   S t raddl ing.  

CHAIRPERSON :   I  am not  sure whether  i t  is  the proper word,  

but  we a l l  unders tand why we ta lk  about  st raddl ing between 
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provinces.   My understanding,  Advocate Batohi ,  was that  

Advocate Chauke had no author i t y  to  do what  he d id in  the 

jur isd ict ional  a rea of  Advocate Mlotshwa in  KZN.   And 

yesterday,  i f  my recol lect ion is  correct ,  you said that  

Advocate Mlotshwa had not  been consul ted.   Am I  cor rect?   

ADV BATOHI :   Chai rperson,  I  th ink i t  wi l l  be best  i f  Advocate  

Mlotshwa,  when he does come to test i fy ,  expla ins precise ly  

what  happened and then we hear d i rect ly  f rom him about  the  

process that  led to th is  team being set  up .   I  th ink he would 

be best ,  I  could be mistaken about  th ing s and I  th ink i t  is  best  

that  he tender tha t  ev idence d i rect ly .  

CHAIRPERSON :   But  le t  me just  c la r i fy  one or  two aspects in  

re lat ion to that  and i f  you are not  able to  say anyth ing about  

i t ,  we wi l l  c la r i fy  i t  f rom Advocate Mlotshwa.   Yesterday,  you 

referred us,  Counsel ,  to  SB5.   I t  is  a t  page SB5 231.   I t  is  

that  document  that  Advocate Batohi  addressed to Advocate  

Chauke.   I t  is  dated 13 May 2021.   And to th is  document  is  

Annexure SB5A 236 ,  which is  Advocate Mlotshwa 's  

statement .  

ADV MOHLAMONYANE SC :   That  is  correct ,  Madam Chai r .  

CHAIRPERSON :   In  the statement ,  Advocate Mlotshwa 

indicates in  paragraph 2 of  page SB5A 236 that  on the 17th 

of  May 2010 unt i l  9  Ju ly 2012,  so he says :  

 “ I  was act ing as  a Di rector  of  Publ ic  

Prosecut ions KwaZulu -Nata l  between 
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January 2012 and March 2012 .   Whi le  

dr iv ing to Port  Shepstone,  I  received a  

ca l l  f rom Advocate Nomgcobo J iba  who 

was act ing as the Nat ional  Di rector  of  

Publ ic  Prosecut ions at  the t ime .   She 

in formed me that  there was a mat ter  

where,  because o f  pressure,  we had to 

enro l  as a mat ter  of  agency.   I  in fo rmed 

her  that  I  would f i rs t  read the dockets  

and make a decis ion accord ingly .   She 

stated that  the mat ter  was urgent .   I  

responded that  I  d id  not  have 

Prosecutors  to  urgent ly  look at  the 

dockets.   She in formed me  that  because 

she was at  OR Tambo Ai rpor t ,  she was 

going to ca l l  me la ter .   She d id not  ca l l  

me la ter .   A  few days la ter ,  I  received a  

ca l l  f rom Advocate Chauke in forming me 

that  he had been inst ructed by Advocate 

J iba to send a team of  Prosecutors  to  

prosecute the accused in  the Cato  

Manor  case.   He to ld me that  there were 

very sensi t ive  secur i t y  issues 

surrounding the mat ter .   I  to ld  h im that  I  

was going to at tend the DPP's meet ing  
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a t  VGM on 29 May 2012,  so we were  

going to d iscuss the mat ter  fur ther . ”  

 I  wi l l  pause there.   F lowing f rom th is  statement ,  and 

p lease cor rect  me i f  I  am wrong,  i t  seems to me that  Advocate  

Mlotshwa was aware of  the fact  that  Advocate Chauke was 

inst ructed by the NDPP to do what  he d id in  KZN .   Just  f rom 

th is  statement  i tse l f ,  i t  appears to  me that  he was a l ready 

in formed by the t ime Advocate  Chauke coord inated the team.   

Is  th is  understand ing correct ?   

ADV BATOHI :   I  have no reason to d ispute what  is  in  h is  

statement ,  Chai rperson,  and that  seems to be the case.  

CHAIRPERSON :   Thank you,  Advocate Batohi .   You may 

proceed,  Counsel .   

EXAMINATION BY ADV MOHLAMONYANE SC 

(CONTINUED) :   Thank you,  Madam Chair .   Advocate  Batohi ,  

yesterday when we adjourned  . . . [ in tervenes] .  

CHAIRPERSON :   Might  I  just  maybe f lag something,  just  for  

completeness of  that  aspect ,  so that  you may,  i f  you wish,  

Counsel ,  a lso ref lect  on i t .   I f  you look at  Bundle ZC6,  ZC6 at  

page ZC01428,  i t  is  the wi tness statement  of  Advocate  

Chauke at  the Zondo Commission .    

 That  s tatement  of  Advocate Chauke before the Zondo 

Commission appears f rom ,  the number ing has been cut  by the  

pr in ter ,  but  you can accept  that  i t  could be ZC014051.   I t  

s ta r ts  f rom 051,  and the page tha t  I  am refer r ing to could  
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probably be ZC01428 at  paragraph 57 .   And in  th is  statement ,  

Advocate Chauke seems to endorse what  Advocate  Mlo tshwa 

is  stat ing in  that  af f idavi t  re fer red to by Advocate Batohi  a t  

SB5.   Paragraph 57 reads :  

 “My involvement  in  the Cato Manor  

mat ter . ”  

 That  is  the heading.   I t  reads:  

 “Towards the end of  Apr i l  2012,  I  

received a ca l l  f rom Advocate J iba,  J iba 

the then Act ing NDPP, in forming me that  

there was a request  received f rom KZN 

and the SAPS that  a team f rom outs ide 

KZN must  be establ ished to invest igate 

the cases emanat ing f rom Cato Manor  

which involved the Pol ice .   The reason 

for  the request  fo r  Prosecutors  outs ide 

KZN by J iba was because of  the c lose 

work ing re lat ionship between the  

impl icated pol ice  members and the  

Prosecutors  based at  KZN of f i ce. ”  

 58,  the next  page :  

 “ In  support  o f  what  I  was advised about  

Mlo t shwa’s  a t t i tude is  the fact  that  

Mlotshwa,  in  h is  response dated 13 

June 2012,  d id no t  deny the contents of  
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my emai l  which reads as fo l lows :  

‘ I  do not  want  to  s tep on your toes.   I  was in formed 

that  you agreed and ar ranged wi th the  

ANDPP, that  i s  J iba,  fo r  somebody f rom 

outs ide to do the prosecut ion of  th is  

mat ter .   I f  you have now a change of  

heart ,  p lease ind icate so that  we may 

resolve i t  as soon as possib le . ’ . ”  

 I  ment ion these ext racts because yesterday we were  

c la r i fy ing issues about  the a l leged jur isd ict ional  s t r addl ing  

which is  not  permissib le in  terms of  the Const i tu t ion and the  

NPA Act .   I  am going to pause there,  Advocate Mohlamonyane 

and Advocate Batohi ,  be l iev ing that  the re levant  w i tnesses 

wi l l  be cal led at  the la ter  s tage to c lear  th is  aspect  that  seems 

to be worr isome to us .    

ADV BATOHI :   Chai rperson,  i f  I  may,  on the basis of  what  

you just  sa id now,  I  want  to  make sure that  there is  no 

confusion because I  am just  t ry ing to recal l  my evidence 

yesterday about  consul ta t ion between the DPP’s  in  the  

process of  cent ra l izat ion  and I  want  to  make sure that  my 

evidence around that  i s  not  confused wi th th is  scenar io that  

the Chai rperson has now sketched .    

 I f  I  may recal l  that  I  am not  sure  when,  whether  i t  

was yesterday or  when I  test i f ied about  cent ra l izat ion which  

I  s tated that  in  those c i rcumstances the two DPP’s  o f  the two 
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jur isd ict ions would consul t  and they would then decide on the  

appropr ia te ju r isd ict ion where the mat ter  should be t r ied and 

they would then make an appl icat ion to the Nat ional  Di rector  

for  the cent ra l i zat ion and there wou ld be an appl icat ion f rom 

one of  the DPP’s  and there would be consent  as wel l  f rom the 

other  DPP indicat ing that  they consent  to  the cent ra l izat ion  

of  the mat ter  in  one of  the jur isd ict ions .    

 So I  wanted to c la r i fy  that  scenar io to  what  the  

Chai rperson has just  sketched out  now wi th reference to the  

statements .   Thank you,  Chai r .  

CHAIRPERSON :   Yes,  thank you .   I  remember  you making the  

point  on cent ra l i zat ion but  remember the very  quest ion that  

we sought  to  address re lated to 179 ,  sect ion 179 of  the  

Const i tu t ion that  speci f ica l l y  deals  wi th DPP’s  be ing,  and I  

am paraphrasing ,  being conf ined to areas o f  the i r  

jur isd ict ions and i t  was wi th a v iew to address the issue 

per ta in ing to Advocate Chauke 's a l leged wrongfu l ,  i f  I  may 

use that  word,  there could be a  bet te r  terminology ,  h is  

wrongfu l  s t raddl ing going to KZN ,  which is  not  the area  of  h is  

jur isd ict ion and doing what  he d id there .    

 Reference was made to sect ion 179 of  the  

Const i tu t ion and we d iscussed i t  a t  length and the provis ions 

of  the Act  as wel l .   We then d iscussed the issue re lat ing to  

179(5)(d)  in  respect  of  which you had actual ly  wr i t ten that  

le t ter  to  Advocate Chauke ,  SB5,  to  which Advocate  
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Mlotshwa 's af f idavi t  or  s tatement  is  at tached .   In  that  le t ter  

you inv i ted Advocate Chauke to make ,  to  respond to the  

a l legat ions in  –  yes,  madam? 

ADV BATOHI :   Chai rperson,  I  do not  want ,  I  want  to  c la r i fy  

that  I  d id  not  ment ion,  I  heard the Chai rperson say that  th is  

le t ter  was wr i t ten in  terms of  sect ion 179 (5)  of  the Act .   That  

is  not  my evidence Chai rperson,  I  have not  sa id that  and I  

was just  checking the document  i tse l f ,  so I  want  to  c la r i fy  that  

aspect ,  Chai rperson.  

CHAIRPERSON :   Yes,  I  may not ,  I  th ink there is  a lo t  o f  

quest ions that  f lew f rom the 179 issue because 179 (5) (d)  is  

a rev iew by the NDPP of  a decis ion to prosecute or  not  to  

prosecute .  

ADV BATOHI :   I t  is  indeed so.  

CHAIRPERSON :   And one of  the  issues  we are,  that  are  

before us enta i led a l leged prosecutor ia l  decis ions by 

Advocate Chauke and th is  was d iscussed in  the context  of  

the a l leged wrongfu l  s t raddl ing by h im.   Just  pardon me when 

I  use the words because maybe i t  is  an easy way of  expla in ing  

the point  that  he le f t  h is  jur isd ict ional  area and went  to  the  

KZN jur isd ict ional  area ,  which in  terms of  the Const i tu t ion he 

ought  not  to  have done .    

 Now that  takes us back to those statements and I  ask  

the quest ion ,  what  is  i t  that  was requi red f rom Advocate  

Chauke,  or  any other  DPP,  where he seeks to t raverse in to a 
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jur isd ict ional  a rea of  another  and then  you,  we ta lked about  

cent ra l i zat ion and consul tat ion ,  etcetera ,  etcetera .   Now i t  is  

in  that  context  that  when I  was reading the record as wel l  as 

the annexure to  your le t te r ,  the  statement  of  Advocate  

Mlotshwa,  I  then found th is  paragraph 57 that  seems to  

conf i rm what  Advocate Mlotshwa is  saying.    

 Now f rom th is  event s a quest ion then ar ises as I  

sought  to  ask ,  do a l l  these fac tors emanat ing f rom the 

statement  of  Advocate Mlotshwa as I  read i t ,  and the 

paragraph 57 of  Advocate Chauke ,  do they not  s ign i fy  that  

Advocate Chauke d id not  go to KZN on a f ro l i c  of  h is  own .   

He was asked to do what  he d id and Advocate Mlotshwa was 

c lear ly  in  my v iew as I  read th is  paragraph s,  aware of  the fact  

that  there was a need to have Prosecutors  being appointed 

in  KZN.    

 From his  statement  he said I  do  not  have Prosecutors  

and Advocate J iba fac i l i ta ted  the Prosecutors  being  

appointed to go to KZN.   Then we had that  team of  Advocate  

Maema f rom KZN being coord inated at  the instance of  

Advocate J iba .   I  do not  want  to  g ive you a long story but  I  

am just  t ry ing to g ive you the context  f rom which my quest ion  

arose and i t  seemed to me that  that  s tatement  that  you 

at tached to your le t ter ,  read in  conjunct ion wi th the statement  

that  Advocate Chauke made at  the Zondo Commission ,  

paragraph 57,  seemed to support  that .   That  is  the only th ing 
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that  I  was t ry ing to say but  I  do understand that  the w i tnesses 

wi l l  be in  a bet te r  posi t ion to expla in th is  scenar io fur ther .   

Thank you.  

ADV BATOHI :   I  understand fu l l y ,  Chai rperson.   I  want  to  

make one comment  wi th regard  to that .   I  understand per fect ly  

what  the Chai rperson is  saying .   I  want  to  say that  even i f  

Advocate Chauke was asked by Advocate J iba to  do the  work  

that  he d id ,  as a DPP he would have been aware and he is  

aware i f  one looks at  h is  documents that  he had no 

jur isd ict ion over  KZN and that  he  could not  exerc ise  any 

prosecutor ia l  dec is ions re lat ing to  a mat ter  that  was wi th in  

the ju r isd ict ion of  the KZN DPP .    

 So I  want  to  make that  point  in  v iew of  what  the  

Chai rperson said he was not  going on a f ro l i c  of  h is  own .   I f  

we accept  that  he  acted on the inst ruct ions of  Advocate J iba  

then as a DPP he would have known that  what  he is  being  

asked to do is  in  fact  unlawfu l .   Thank you Chai rperson .  

ADV BALOYI -MERE SC :   Advocate  Batohi ,  good morning .  

ADV BATOHI :   Morning.  

ADV BALOYI -MERE SC :   I  have a  fo l low-up quest ion .   You 

say the process that  landed us here was not  in i t ia ted as per  

sect ion 179(5)(d) ,  meaning i t  is  not ,  i t  is  not  a rev iew.  

ADV BATOHI :   That  is  correct .  

ADV BALOYI -MERE SC :   Can you p lease enl ighten us what  

is  the process tha t  landed us here i f  i t  is  not  a rev iew? 
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ADV BATOHI :   So I  th ink to  deal  wi th  th is ,  le t  us  f i rs t  s ta r t  

wi th  the const i tu t ional  scheme that  i s  set  out  in  the  

Const i tu t ion and we go to sect ion 179 .   So in  terms of  sect ion  

179(3) :   

 “Nat ional  leg is la t ion must  ensure  that  

DPP’s  …”  

 I  paraphrase .  

 “Directors of  Publ ic  Prosecut ions  –  

(a )  are appropr ia te ly  qual i f ied ;  and  

(b )  a re responsib le fo r  p rosecut ions in  

speci f ic  jur isd ict ions subject  to  

subsect ion (5 ) . ”  

 And subsect ion 5  then sets out  cer ta in ,  what  can I  

say,  perhaps const ra ints on the ju r isd ict ion of  a  DPP in those 

very speci f i c  c i rcumstances where  a Nat ional  Di rec tor  must  

do cer ta in th ings and may do cer ta in other  th ings in  terms of  

sect ion 175 (a)  to  (d) .   So i f  one considers  what  as the 

Nat ional  Di rector  I  d id  at  that  t ime ,  i t  was not  a  const ra int  on  

a DPP's jur isd ict ion .    

 A t  that  t ime what  had happened ,  and i t  is  important  

that  the context ,  somet imes context  is  everyth ing ,  what  had 

happened as I  expla ined previously in  my test imony is  that  

when I  took of f ice in  2019 there was l i t igat ion in  process 

whereby Booysen was,  had made an appl icat ion fo r  a rev iew 

of  the author izat ions by Advocate  Abrahams for  the  mat ter ,  
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for  the author izat ion,  fo r  the mat ter  to  be reviewed and the  

author izat ion set  as ide.   When I  came into of f ice I  was faced 

wi th a decis ion on what  is  the appropr ia te posi t ion tha t  as the 

NPA and as a Nat ional  Di rector  I  should take in  these 

proceedings.    

 And as I  had a lso test i f ied there was an outcry at  the  

t ime,  a publ ic  outcry about  the fact  that  the NPA had not  been 

act ing proper ly  wi th regard to cer ta in cases .   So in  th is  

context  I  needed to decide what  is  the posi t ion that  we take 

as the NPA.   I  then appointed th is  panel  headed up by 

Advocate  De Kock to consider  th is  mat ter  and to decide what  

posi t ion do we take in  th is  p rocess ,  the review process .  

 When I  received the report  f rom Advocate  De Kock  

and the team which  recommended  that ,  which in  fac t  found 

that  the NDPP had acted ,  I  th ink  the author izat ions were  

unlawfu l  i f  I  recal l  cor rect ly  in  terms of  the report ,  we then,  i t  

o f  course gave me d i rect ion in  terms of  what  we should do in  

the appl icat ion which we then  wi thdrew the opposi t ion i f  I  

recal l  cor rect ly ,  in  that  appl icat ion .    

 But  that  report  a lso ra ised cer ta in red f lags about  the  

process,  the way the author izat ions had been made ,  and as 

the Nat ional  Di rec tor  who is  in  fact  const i tu t ional ly  mandated 

to,  as the Head o f  the NPA,  to  ensure that  the inst i tu t ion is  

proper ly  managed and I  th ink i t  bears ment ion ing  that  the 

prosecut ing author i ty  fa l l s  under Chapter  8  of  the  
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Const i tu t ion which deals  wi th courts and administ rat ion of  

just ice ,  so as Prosecutors  when we take prosecutor ia l  

decis ions we must  take i t  in  the context  of  the admin ist rat ion  

of  just ice and ensur ing that  when we exerc ise prosecutor ia l  

jur isd ict ion in  accordance wi th the power that  the Const i tu t ion  

g ives us,  that  we must  a lways exerc ise that  ju r isd ict ion 

proper ly .  

 The report  that  I  received at  the t ime ra ised red f lags 

and I  needed to then decide what  to  do to consider  th is  as a  

Nat ional  Di rector ,  as a responsib le  Nat ional  Di rector ,  when 

there are red f lags you cannot  bury your head in  the sand ,  

you are expected to look in to the mat ter .   You have report ing .   

You can,  you invoke report ing obl igat ions that  the DPP’s  have 

to a Nat ional  Di rector .   You have accountabi l i t y  to  var ious 

ent i t ies .   So you need to ensure that  you do what  i s  necessary 

to  fo l low up and check whe re there are red f lags ,  which is  in  

fact  what  I  d id .  

ADV BALOYI -MERE SC :   Mam, thank you.   My quest ion was 

just  s imply to  t ry  and understand whether  whatever you d id ,  

s ta r t ing f rom the const i tu t ion of  the  panel ,  were you act ing in  

terms of  179 (5)(c) ,  which says you may in tervene in  the  

prosecut ion process where pol icy d i rect ives are not  fo l lowed ,  

or  a re not  compl ied wi th ,  or  was i t  a  rev iew in  terms o f  (5)(d)  

that  say you may review a decis ion to prosecute or  not  to  

prosecute af ter  consul t ing the re levant  Di rector  of  Publ ic  –  
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that  i s  what  I  wanted to know ,  what  is  the  -  the process that  

you fo l lowed resided under which sect ion .   I f  i t  is  not  179,  i t  

is  f ine,  you can say i t  is  not  179 and then I  wi l l  move on.  

ADV BATOHI :   Yes,  thank you.   My explanat ion was to convey 

that  i t  was not  in  terms of  sect ion 179 (5) .  

ADV BALOYI -MERE SC :   Okay.  

ADV BATOHI :   Because i t  was not  a const ra int  on the  

jur isd ict ion of  a  DPP but  I  was looking in to the mat ter  

because there  were red f lags that  were ra ised in  the De Kock  

mat ter .  

ADV BALOYI -MERE SC :   Which  par t i cu la r  leg is la t i ve  

provis ion d id you re ly  on ? 

ADV BATOHI :   I  re l ied on the author i ty .   The fact  that  the 

Nat ional  Di rector  i s  the Head of  the Prosecut ing Author i t y  and 

is  requi red to ensure ,  I  th ink we should go to  the,  as the Head 

of  any inst i tu t ion you are requi red to ensure that  the  

inst i tu t ion  is  wel l  run and that  the  inst i tu t ion funct ions in  a 

way that  the powers that  a re confer red to you are proper ly  

exerc ised and tha t  f lows f rom the Const i tu t ion i tse l f .    

 As the Nat ional  D i rector  you are requi red to ensure  

that  when decis ions are made in  the Prosecut ing Author i t y  

that  i t  is  a lways in  the fur therance of  the administ rat ion of  

just ice and so in  my v iew that  i s  what  I  was doing when I  

invoked th is  process .  

ADV BALOYI -MERE SC :   Thank you.  
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CHAIRPERSON :   Sect ion 20,  Advocate Batohi ,  o f  the NPA 

Act  speaks of  the  powers ,  dut ies and funct ions of  members 

of  the Prosecut ing Author i t y  is  the  umbrel la  heading .   The 

heading in  20:  

 “Sect ion 20 speaks of  the power to  

inst i tu te and conduct  cr iminal  

proceedings and i t  re fers to  the power  

as  contemplated in  sect ion 179 of  the  

Const i tu t ion  –  

(a )  to  inst i tu te and conduct  cr iminal  

proceedings;  

(b )  to  carry out  necessary funct ions 

inc identa l  to  inst i tu t ing and 

conduct ing such cr iminal  

proceedings;  

(c )  to  d iscont inue cr iminal  p roceed ings  

…”  

 I  wi l l  jump sub (2)  of  20.  

(3 )  Subject  to  the provis ions of  the  

Const i tu t ion and th is  Act ,  any 

Di rector  …”  

 And I  would l ike you to emphasize  that  because my 

quest ion is  going to come f rom there .  

 “Shal l ,  subject  to  the cont ro l  and 

d i rect ion of  the Nat ional  Di rector  
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exerc ise the powers refer red to in  

subsect ion  (1)  in  respect  of  the area of  

jur isd ict ion for  wh ich he or  she has been 

appointed  …”  

 E tcetera.   Now sect ion 24 a lso speaks of  the powers  

and dut ies and funct ions ,  but  i t  speci f ica l l y  refers now to the  

powers,  dut ies and funct ions o f  Di rectors and Deputy 

Di rectors .   I  assume that  I  am cor rect  to  th ink that  the  

Di rectors envisaged here inc ludes the sect ion 6 Di rectors .  

ADV BATOHI :   That  is  correct .  

CHAIRPERSON :   Of  which Advocate  Chauke is  a member or  

a  Di rector .   Thei r  powers is  to  inst i tu te and conduct  c r iminal  

proceedings as contemplated in  sect ion 23 that  you referred  

to ear l ie r .   Now i f  th is  Di rector ,  the sect ion 6 Di rector ,  i s  

d i rected in  terms of  the Const i tu t ion to exerc ise ,  to  do cer ta in  

th ings as envisaged in  sect ion 3 ,  be i t  wi th in or  wi thout ,  in  

other  words be wi th in the ju r isd ict ional  area of  that  D i rector ,  

or  outs ide  of  tha t  jur isd ict ional  a rea ,  wi l l  that  Di rector  be  

act ing unlawfu l l y?  

ADV BATOHI :   Chai rperson,  i f  I  may get  c la r i ty  before I  

answer .   I  heard the Chai rperson say as envisaged in  sect ion  

3,  or  am I  mistaken?  I  just  want  to  get  c la r i ty  on that .  

CHAIRPERSON :   Yes,  because the powers in  sect ion 20 (3)  

…[intervenes] .  

ADV BATOHI :   Oh,  sect ion 20(3) ,  is  that  the reference ? 
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CHAIRPERSON :   The powers envisaged in  sect ion 24 ,  as  you 

can see in  24 (1)(a)  are subsumed in  sect ion 20 or  are s imi lar  

to  those in  sect ion 20 .   In  other  words …[intervenes] .  

ADV BATOHI :   Yes.  

CHAIRPERSON :   The powers of  the sect ion 6 DPP and 

Deputy  Di rectors  are a lmost  s imi lar  to  those envisaged in  

sect ion 20 (1)  at  least .   But  then subsect ion (3)  o f  20 only  

conf ines the DPP or  the Di rector  to  exerc ise h is  o r  her  powers 

wi th in the area of  h is  or  her  jur isd ict ion ,  i f  you read (3)(a) .  

ADV BATOHI :   I  see that ,  Chai rperson.  

CHAIRPERSON :   Cor rect .   Now my quest ion is ,  because a l l  

these Prosecutors ,  I  ca l l  them,  they are a l l  Prosecutors ,  they 

prosecute when you look at  these powers ,  i t  is  a  s imple way 

of  put t ing i t ,  to  an ord inary person they are  ca l led  

Prosecutors ,  you cal l  them Directors or  sect ion 6 D i rectors 

but  they prosecute because they have the powers to  inst i tu te  

and conduct  c r iminal  proceedings .  

 My quest ion is ,  the sect ion 6 Di rector  as envisaged 

in  sect ion 20(4)  who may exerc ise h is powers in  terms of  that  

provis ion  wi l l  be ,  those powers wi l l  be subject  to  2 0(3) ,  

meaning they wi l l  do so under the cont ro l  and d i rect ion of  the  

Nat ional  Di rector ,  am I  correct?  

ADV BATOHI :   Chai rperson,  thank you fo r  that .   That ,  the 

s imple  answer would be yes .   My understanding f rom your 

previous quest ion ,  Chai r  …[ intervenes] .  
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CHAIRPERSON :   I  th ink leave i t  there.   I f  the answer is  yes 

to that  quest ion ,  i t  takes us to that  subsect ion 2 0(3) .   Of  

course I  bear in  mind that  there are subsect ions there .   In 

other  words ,  as  the Head you d i rect ,  you cont ro l  a l l  the 

Prosecutors  in  the i r  prosecutor ia l  funct ion .   Now i f  you as the  

Head,  and in  th is  instance obvious ly i t  was not  you who d id  

what  seemed to have brought  us here ,  i t  is  Advocate  J iba as  

she was act ing then ,  i f  your  co l league ,  Advocate  J iba,  

exerc ised her  powers ,  her  cont ro l  and d i rect ive powers to ask 

a DPP to per fo rm prosecutor ia l  funct ions  in  an area outs ide  

the ju r isd ict ion of  th is  sect ion DPP ,  on what  basis should the 

DPP concerned be b lamed for  having acted accord ing to the  

cont ro l  and d i rect ion of  the Nat iona l  Di rector?  

ADV BATOHI :   Chai rperson,  subsect ion  …[intervenes] .  

CHAIRPERSON :   I  beg your pardon ,  and I  ask th is  quest ion ,  

madam, because you ear l ie r  sa id  even i f  th is  is  the case ,  

Advocate  Chauke h imsel f  knew that  he ought  not  to  have 

done what  he d id ,  despi te  the fact  that  he was d i rected by the 

Nat ional  Di rector .   This quest ion f lows f rom there .  

ADV BATOHI :   Thank you,  Chai rperson.   So,  Chai rperson,  

f i rs t ly  i f  one looks at  sect ion 23 ,  any Di rector  shal l ,  subject  

to  the provis ions of  the Const i tu t ion and th is  Act ,  any Di rector  

shal l ,  subject  to  the cont ro l  and d i rect ions of  the Nat ional  

Di rector ,  exerc ise  the powers referred to in  subsect ion  (1 )  in  

respect  of  the area of  jur isd ict ion for  which he or  she have 
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been appointed .  

 Chai rperson,  my understanding of  that ,  and I  say i t  

is  my understanding ,  I  th ink I  should hasten to add ,  I  am not  

a const i tu t ional  lawyer and I  am not  an administ ra t ive law 

expert ,  but  I  am t ry ing to assist  and I  th ink i t  might  be  a good 

idea for  the Evidence Leader to  br ing a const i tu t ional  law 

expert  to  unpack these th ings ,  bu t  in  my humble opin ion ,  

Chai rperson,  th is  subsect ion (3)(a)  ind icates that  the 

exerc ise of  the powers of  the DPP in terms of  subsect ion (1)  

can only be in  respect  of  the area o f  jur isd ict ion for  which he 

or  she has been appointed .  

 Now let  us assume on your quest ion ,  and I  urge that  

I  be a l lowed to go to the end of  my thought ,  thank you,  

Chai rperson,  le t  us assume …[intervenes] .  

CHAIRPERSON :   Wel l ,  I  can res t  assure you,  I  wi l l  not  

in ter rupt  you.  

ADV BATOHI :   I  am very gratefu l  fo r  that .  

CHAIRPERSON :   Because you ant ic ipate that  I  wi l l  in te rrupt  

you.  

ADV BATOHI :   I  am very gratefu l  for  that ,  Chai rperson.   

Thank you very much .   So get t ing back to  your  quest ion ,  

Chai rperson,  i f  Advocate  J iba asked a DPP to  per form 

prosecutor ia l  funct ions in  an area outs ide of  h is  or  her  

jur isd ict ion ,  in  the f i rs t  p lace ,  Cha i rperson,  I  th ink we agree 

that  that  would be act ing beyond her  powers ,  because she 
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does not  have those powers to inst ruct  a  DPP to exerc ise 

jur isd ict ion outs ide of  h is  o r  her  area of  ju r isd ict ion .  

 That  is  an execut ive funct ion .   The appointment  by  

the execut ive is  to  a par t i cu lar  area and the const i tu t ional  

scheme envisages that  a DPP wi l l  exerc ise h is or  her  powers  

wi th in the area of  your  jur isd ict ion .   But  on the assumpt ion  

then that  th is  was done ,  Advocate  Chauke in  those 

c i rcumstances being a DPP of  cons iderable exper ience ,  wi l l  

know that  i f  he is  being asked to exerc ise ju r isd ict ion in  an  

area where he has no ju r isd ict ion ,  that  that  is  unlawfu l .  

 And I  would submit  that  Advocate  Chauke was wel l  

aware that  he had no author i ty  to  exerc ise jur isd ict ion wi th  

regard to a mat ter  in  KwaZulu -Nata l ,  because a l l  o f  the 

evidence,  a l l  o f  the documents and a l l  o f  the evidence that  

was tendered thus far  ind icates tha t  they were aware  that  the 

DPP of  South Gauteng had no jur isd ict ion or  author i t y  in  KZN .   

And the evidence ,  i f  one looks at  i t  very carefu l l y  as we t ry  

to  unpack,  would seem to suggest  that  there was an at tempt  

to  create a veneer of  the mat ter  being managed f rom KZN 

when in  fact  Advocate  Chauke was the de facto  DPP 

exerc is ing  prosecutor ia l  funct ions in  an area that  he  d id not  

have jur isd ict ion over  and he was wel l  aware that  what  he 

was doing is  not  sanct ioned by the law .   Thank you,  

Chai rperson.  

CHAIRPERSON :   You refer red us to sect ion 2 0(3) .  
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ADV BATOHI :   Yes,  Chai rperson,  that  was the sect ion that  

the Chai rperson had referred to ear l ier  o f  the Act .  

CHAIRPERSON :   No,  I  re ferred to sect ion 2 0(4) .    

ADV BATOHI :   My understanding was and sect ion 20 (3) ,  

Chai rperson …[ intervenes] .  

CHAIRPERSON :   Yes.  

ADV BATOHI :   Which you read out  as wel l .  

CHAIRPERSON :   20(3) ,  (3 ) .  

ADV BATOHI :   Yes,  I  beg your pardon.  

CHAIRPERSON :   I  thought  you meant  sect ion 23.  

ADV BATOHI :   My apologies,  not  23,  20 (3) .  

CHAIRPERSON :   Yes,  that  is  bet ter .  

ADV BATOHI :   Yes,  thank you,  Cha i rperson.  

ADV BALOYI -MERE SC :   Thank you.   Advocate Batohi ,  le t  us  

go back to sect ion 20 ,  at  sect ion 20(1)  the powers as  

contemplated in  sect ion  79 of  the Const i tu t ion are l i s ted there 

as (a) ,  (b ) ,  (c) ,  and i f  you go to subsect ion  (3 )  i t  says :  

 “Subject  to  the  provis ions of  the  

Const i tu t ion and th is  Act ,  any Di rector  

shal l ,  subject  to  the cont ro l  and 

d i rect ions of  the Nat ional  Di rector ,  

exerc ise the powers refer red to in  

subsect ion  (1)  …”  

 Subsect ion (1)  meaning:  

 “ Inst i tu te and conduct  c r iminal  
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proceedings on behal f  o f  the State ,  

carry out  any necessary funct ions 

inc identa l  …”  

 And so on.  

 “D i scont inue cr iminal  proceedings  …”  

 And then i t  goes on at  sub (3)  says :  

 “ In respect  of  …”  

 And now I  am going to concent rate  on sub -sub (b) :  

 “Any of fenses which have not  been 

expressly excluded f rom his or  her  

jur isd ict ion ,  e i ther  genera l ly  or  in  a  

speci f ic  case by the Nat ional  Di rector  

…”  

 Meaning,  wel l  that  is  my understanding ,  that  the  

Nat ional  Di rector  can assign a  Di rector  to ,  or ,  yes,  can assign  

a Di rector  who wi l l  be under h is  o r  her  cont ro l  and d i rect ions 

to exerc ise  the powers to inst i tu te  and cont ro l ,  inst i tu te and 

conduct  cr iminal  proceedings as per  sect ion 20 (1) .    

 So the Nat ional  Di rector  can d i rect  a  Di rector  to  

exerc ise those funct ions at  sub  (1) (a) ,  (b )  and (c) ,  which are 

expressly excluded f rom his ju r isd ic t ion or  e i ther  genera l ly  or  

in  a speci f ic  case ,  meaning you may or  you can d i rect  a  

Di rector  to  go and do something e lse  as long as they have 

author izat ion f rom you and they are act ing under your d i rect ,  

your  cont ro l  and d i rect ions ,  i f  we read 20(1) (  wi th  (3) (b) .   
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P lease correct  me i f  I  am wrong.  

ADV BATOHI :   Thank you,  Madam Baloyi -Mere.   Wi th due 

respect ,  I  have a d i f ferent  understanding of  that  sect ion .  

ADV BALOYI -MERE SC :   Okay.  

ADV BATOHI :   My understanding of  the sect ion ,  that  is  (3) (b) ,  

i t  says,  wel l  le t  us  read i t  wi th  the chapeau of  subsect ion (3) :  

 “Subject  to  the provis ions  …”  

 So i t  makes sense  or  we can understand.  

 “Subject  to  the …”  

 Or maybe I  can expla in bet ter .  

 “Subject  to  the  provis ion of  the 

Const i tu t ion and th is  Act  any Di rector  

shal l ,  subject  to  the cont ro l  and 

d i rect ions of  the Nat ional  Di rector ,  

exerc ise the powers refer red to in  

subsect ion (1 )  …”  

 And we have got  to  read i t  as a co l lect ive,  the ent i re  

sect ion,  in  order  to ,  th is  i s  my understanding :  

 “ In respect  of  the area of  jur isd ict ion for  

which he or  she has been appointed . ”  

 That  seems to be reasonably c lear .  

 “ (b)  may exerc ise  the powers  in  respect  

of  any of fenses which have not  been 

expressly excluded f rom his or  her  

jur isd ict ion . ”  
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 My understanding of  th is  is  that  cer ta in of fenses can 

be excluded f rom a DPP's jur isd ict ion .   So the understanding 

i f  one looks at  the Act  again ,  the Const i tu t ion and the Act  

g ives DPP's a very important  and broad power to  prosecute  

a l l  cases wi th in the i r  a rea of  ju r isd ict ion .   This subsect ion in  

my understanding says there may be cer ta in of fenses that  a re  

excluded f rom your jur isd ict ion and in  my understand ing ,  and 

I  wi l l  expla in in  c i rcumstances where that  can happen in  my 

exper ience,  but  i t  does not  ta l k  to  a DPP f rom one jur isd ict ion  

exerc is ing h is or  her  powers in  another  jur isd ict ion .  

 I t  is  about  exclud ing cer ta in categor ies of  o f fenses 

f rom the ju r isd ic t ion of  the DPP in h is  or  her  area of  

jur isd ict ion .   This  can happen fo r  example where there is  a 

Specia l  Di rector  o f  Publ ic  Prosecut ions that  is  appoin ted that  

has ju r isd ict ion over  a par t i cu lar  category of  o f fenses ,  and 

th is  has happened in  the past  where you  have had the SDPP 

for  the Specia l i zed Commercia l  Cr imes Uni t  that  was ,  and we 

can look at  the sect ion  that  deals wi th the  powers ,  dut ies  of  

the Specia l  DPP.   I  can be assisted .   There i s  a sect ion that ,  

I  th ink that  is  sect ion 24 (3) ,  but  I  wi l l  not  go there now 

…[intervenes] .  

ADV BALOYI -MERE SC :   I  am sor ry to  in ter rupt  you.   Yes,  

that  one is  c lear  because even here at  (b)  i t  says,  that  have 

not  been expressly excluded .  

ADV BATOHI :   Yes.  
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ADV BALOYI -MERE SC :   So the funct ions of  the SDPP would  

be in  the exclusive jur isd ict ion of  the SDPP .  

ADV BATOHI :   That  is  correct .  

ADV BALOYI -MERE SC :   So you do not  need to go there .  

ADV BATOHI :   I  th ink i t  i s  important  to  exp la in my 

understanding of  th is  and that  is  the reason why I  am ,  my 

apologies i f  I  am being a b i t ,  i f  I  am labour ing on th is ,  but  I  

th ink i t  is  a  very  important  point ,  and my understanding is  

that  what  th is  subsect ion (3)  i s  saying,  in  my s imple  

understanding is  as the DPP you have in  terms of  (a )  subject  

to  the cont ro l  and d i rect ions of  a  Nat ional  Di rector  you can 

exerc ise a l l  the powers in  subsect ion (1) ,  except  those that  

are in  (b)  which are excluded f rom your jur isd ict ion .  

 And that  is  my understanding ,  cer ta in of fenses are  

excluded,  but  i t  does not  mean that  a DPP gets increased 

jur isd ict ion for  want  of  a  bet te r  word ,  over  an  area that  he or  

she does not  have jur isd ict ion in .   I  hope I  have c lar i f ied my 

understanding .  

ADV BALOYI -MERE SC :   Thank you.  

CHAIRPERSON :   Last  quest ion ,  Counsel ,   Just  fo r  c lar i t y ,  we 

are here  to f ind the  t ruth and to be assisted because when 

we wr i te  the repor t  to  the  President  we must  have understood 

the case very c lear ly .   Advocate  Batohi  i s  test i fy ing  and is  

going to be excused as the Head of  the NDPP is bet te r  p laced 

to assist  us ,  and I  am saying th is  del iberate ly so that  we are  
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not  misunderstood to be pressing her  or  cross -examining her .   

That  is  not  our  du ty .   We seek to f ind the t ruth and to get  the  

correct  facts so that  we wr i te  the report  understanding what  

we are wr i t ing about .   

 Counsel ,  Advocate  Batohi ,  now f lowing f rom these 

quest ions which s igni fy  that  we seek c lar i t y ,  le t  us look at  the  

very pract ica l  scenar io ,  and I  am go ing to use the Cato Manor  

scenar io for  our  bet te r  understand ing ,  le t  us assume that  in  

2012 or  in  2010 you were in  the count ry and you were  c lothed 

or  vested wi th the  powers which the  former Head of  the NPA 

had as at  that  t ime ,  le t  us assume you are in  those shoes in  

2010,  2011 and th is  happenings  in  KZN involv ing the Pol ice  

took p lace,  I  wi l l  not  g ive deta i l s  about  the happenings ,  I  th ink  

i t  is  c lear  now that  the Cato Manor events are mat ters  of  

publ ic  knowledge ,  and the scenar io  set  out  in  that  case te l l s  

us  that  the Prosecutors  in  KZN had a c lose re lat ionship wi th 

the Pol ice involved in  the Cato Manor mat ter ,  meaning that  i f  

prosecut ion had to happen i t  wi l l  be done or  executed by the  

very same Prosecutor  in  KZN,  would i t  have been 

unreasonable under those c i rcumstances i f  you personal ly  as  

the Head who is  in  cont ro l  o f  the Prosecut ion Author i ty  in  the  

count ry,  could  have exerc ised your powers to  delegate ,  in  

those c i rcumstances ,  to  delegate people f rom outs ide  KZN ,  

Prosecutors ,  not  people ,  Prosecutors  outs ide KZN to go and 

assist  in  p rosecut ing those cases re lat ing to  Cato  Manor 
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mat te r?  

 Would i t  have been unreasonable of  you i f  you would  

have exerc ised your broad powers in  terms of  the 

Const i tu t ion and g iven the const i tu t ional  imperat ive under  

sect ion 179 read wi th the NPA Act  to  ensure that  the  

author i ty ,  the Prosecut ing Author i ty  exerc ises i ts  funct ions in  

the in terest  of  the  publ ic  wi thout  fear ,  favour  or  pre judice? 

ADV BATOHI :   Thank you Chai rperson.   So my unders tanding 

of  the scenar io i s  that  I  am the DPP in KZN in 2010 and the  

Cato Manor scenar io pans out  and there is ,  I  have ,  as the  

DPP I  have an issue wi th Prosecutors ’  c lose re lat ionship wi th  

the Pol ice  …[intervenes] .  

CHAIRPERSON :   In  addi t ion ,  there are no Prosecutors  as  

Malotshwa says.   You see that  scenar io ,  I  may not  have put  

everyth ing ,  but  …[ intervenes] .  

ADV BATOHI :   I  understand.  

CHAIRPERSON :   There are no Prosecutors.  

ADV BATOHI :   I  understand,  Chai rperson.   We have to ask 

h im whether ,  what  happened there .  

CHAIRPERSON :   No,  no,  I  am not  ta lk ing about  asking h im 

or  not .   I  am saying,  I  am giv ing you the scenar io  

…[intervenes] .  

ADV BATOHI :   Understood.  

CHAIRPERSON :   That  you are the Head now …[intervenes] .  

ADV BATOHI :   Understood.  
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CHAIRPERSON :   And you need to decide what  i s  to  happen .   

There we are to ld  there are no Prosecutors .   We are to ld th is  

Cato Manor mat ter  involves the Pol ice ,  the Pol ice who are  

c lose,  work ing c losely wi th the Prosecutors  in  KZN,  the 

quest ion then remains ,  what  would you have done in  those 

c i rcumstances as the Head of  the NDPP ? 

ADV BATOHI :   As  the Head of  –  in  KZN? 

CHAIRPERSON :   No,  no,  as the Head of  the Prosecut ing  

Author i t y  in  the count ry .  

ADV BATOHI :   Oh,  okay.   So as the Nat ional  Di rec tor  then 

th is  is  the scenar io ,  and I  wi l l  not  repeat  i t ,  I  understand i t .   I  

am real ly  t ry ing to help ,  Chai rperson.   I n  those 

c i rcumstances ,  and i t  has happened,  what  would  happen ,  

what  I  would do as the NDPP i f  I  was approached by DPP in  

those c i rcumstances ,  we would indeed get  a team together  

and deploy them, or  deploy may be the wrong word ,  but  send 

them to KZN wi th the necessary delegat ion .  

 General ly  what  would happen ,  i f  the DPP in KZN is  

the one who makes the request  and wants the Prosecutors ,  

then we wi l l  agree wi th other  DPP’s  to  send Prosecutors  

there,  genera l l y  what  would happen then is  the DPP in KZN 

is  requi red in  te rms of  the Act  to  issue delegat ions to  

prosecute to th is  group who comes f rom outs ide ,  delegat ions 

to prosecute in  that  d iv is ion .  

 There is  a provis ion in  the Act  which a lso a l lows a  
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Nat ional  Di rector  to  do th is ,  but  i f  the DPP is ,  i f  th is  is  the  

scenar io ,  genera l ly  the DPP of  the d iv is ion wi l l  g ive the  

Prosecutors  delegat ions to prosecute and they wi l l  do the  

work in  KwaZulu Nata l .   I f  for  whatever  reason the DPP  is ,  

does not  g ive that  delegat ion ,  then there is  the author i t y  

g iven to the ,  the power g iven to the NDPP to in  fact  delegate ,  

prosecute,  g ive them the necessary delegat ion to prosecute  

in  another  d iv is ion .  

 So the point  f rom,  i f  I  may,  Chai rperson,  i t  appears  

f rom the evidence is  that  Advocate  J iba d id g ive th is  group of  

Prosecutors  delegat ions to prosecute in  KZN .   So f rom that  

perspect ive they,  th is  group of  Prosecutors  had the  

necessary  delegated author i ty  to  prosecute in  KZN .   What  

would then,  because i t  is  a  KZN case,  one would then ,  those 

Prosecutors  are now accountable to  the DPP of  KZN .   They 

work under h is  or  her  author i t y  and they must  be report ing to 

that  DPP and for  a l l  in tents and purposes they a re  

Prosecutors  in  KZN work ing under  the subject  and cont ro l  o f  

the DPP in KZN.  

CHAIRPERSON :   Yes,  thanks Counsel .   Now what  then 

happens i f  the DPP KZN,  as i t  happened in  th is  case ,  

fo l lowing the of fenses that  were commit ted in  KZN resul t ing  

in  severa l  deaths of  c iv i l ians and people were charged ,  but  

…[indist inct ]  were not  set  down,  we do know that  DPP KZN 

did not  approach the Head of  the Prosecut ion Author i ty ,  the  
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Nat ional  Di rector ,  now your answer was i f  the DPP KZN 

approaches the Nat ional  Di rector ,  now my quest ion is  what  

then happens i f  he s i ts  back ,  he or  she s i t s  back in  those 

c i rcumstances of  the Cato Manor  case,  and does not  

approach the Nat ional  Di rector ,  but  the Nat ional  Di rector  get  

pressured e i ther  by  the publ ic  or  the v ic t im 's fami l ies  or  the  

Execut ive or  whoever ,  o r  her  or  h is  at tent ion is  b rought  to  the  

fact  that  these mat ters are not  being prosecuted ,  what  then 

i f  the DPP KZN does not  say anyth ing ,  mat te rs are  not  set  

down,  prosecut ion is  delayed ,  noth ing is  happening ,  is  i t  not  

incumbent  upon the Head on h is or  her  own to r i se up to the  

occasion and do something ,  as i t  happened in  th is  case ? 

ADV BATOHI :   Thank you,  Chai rperson.   I  am not  going to  

speculate about  where the pressure was in  th is  mat ter ,  but  

looking at  your  scenar io ,  Chai rperson,  here  we have a  case 

that  needs to be prosecuted ,  the DPP is  not  doing what  he or  

she should be do ing in  the d iv is ion ,  is  not  asking for  help ,  

f i rs t ly  there is  an accountabi l i t y  issue regard ing the DPP who 

is  requi red in  terms of  the Act  to  prosecute cases wi th in h i s  

or  her  jur isd ict ion .  

 I f  the DPP is  not  doing that  and wi thout ,  wel l  the f i rs t  

th ing I  would do as a Nat ional  Di rector  i s  wr i te  to  the DPP 

and ask h im or  her  what  is  going on in  th is  mat ter ,  there is  

pressure f rom the publ ic ,  you are not  doing what  you 

expected to do ,  p lease g ive me a report  about  th is .   I  want  to  
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understand why you are not  addressing th is  mat ter .   I  wi l l  ask  

for  a report .   Get  that  report  f rom the DPP and t ry  to  

understand what  exact ly  the posi t ion is .  

 I f  the DPP,  le t  us,  there  is  two scenar ios ,  one is  the  

DPP gives good reason ,  the  other  one he does  not ,  or  she 

does not ,  le t  us assuming the second opt ion ,  the DPP does 

not  g ive good enough reasons and I  am st i l l  not  happy that  

th is  case is  get t ing the necessary a t tent ion that  i t  needs ,  in  

those c i rcumstances I  would ,  I  have to th ink carefu l ly  about  

th is  because th is  is  a mat ter  in  the jur isd ict ion of  the DPP  

KZN,  there is  no good reason for  a prosecut ion  not  to  

proceed.    

 I t  is  important  when I  s tate what  I  wi l l  do that  I  

consider  the fac ts ,  because the facts of  the mat ter  wi l l  

determine what  steps the Nat ional  Di rector  can take .   So in  

th is  case there could be var ious reasons why a DPP does not ,  

decides not  to  prosecute ,  but  i f  i t  appears that  there is  no  

good reason,  then depending on whether  the mat ter  is  

enro l led ,  i f  the mat ter  is  enro l led a l ready ,  i t  appears f rom the 

scenar io that  the Chai rperson,  i f  I  cor rect ly  have i t ,  sketched 

out  is  that  people  have been charged but  mat t e rs are not  set  

down.   That  i s  the  scenar io that  is  sketched out .   So here we 

…[intervenes] .  

CHAIRPERSON :   Not  only that .   And those mat ters involve  

the Pol ice who have c lose work ing re lat ionships w i th the 
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Prosecutors  in  KZN and c iv i l ians have lost  the i r  l ives in  

re lat ion to those mat ters .   And th is  mat ter ,  as you repeatedly  

sa id ,  cor rect ly  so ,  was a mat ter  of  publ ic  outcry .   So in  that  

scenar io which is  a mat ter  of  publ ic  in te rest  and you being 

the Head,  what  would  you do? 

ADV BATOHI :   Chai rperson,  in  those c i rcumstances ,  the  

scenar io that  the Prosecutors  are c lose to the  Pol ice ,  

etcetera,  i t  shows that  they could  be e i ther ,  you know you 

need,  you need independent  Prosecutors  that  you th ink wi l l  

do the work independent ly ,  o f  course there is  an opt ion  

…[intervenes] .  

CHAIRPERSON :   And they must  act  wi thout  fear ,  favour  or  

pre judice .  

ADV BATOHI :   Absolute ly ,  absolute ly .   A nd I  hasten to add ,  

th is  is  a scenar io that  we are sketch ing .   I  would propose that  

we get  Prosecutors  f rom outs ide of  KZN and they go in to KZN 

to prosecute the mat ter  there .   Wel l ,  le t  me,  before I  do that ,  

we have a scenar io ,  le t  me get  back to that ,  where people are  

charged and mat ters are in  Court  and then Chai rperson  added 

that  Prosecutors  are work ing c losely wi th the Pol ice ,  I  am 

t ry ing to th ink whether  there is  a possib i l i ty  of  whether  i t  is  

necessary to  rev iew i t  but  i t  is  no t  necessary because the 

decis ion to prosecute has been taken and i t  appears that  that  

is  the cor rect  one on th is  scenar io ,  but  Prosecutors  maybe,  

to  work  too c lose to the accused in  th is  mat ter ,  so  in  that  
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scenar io the DPP has taken the decis ion to prosecute but  i t  

appears that  the issue is  the  possib le ,  the fact  that  

Prosecutors  may be compromised ,  le t  us put  i t  that  way ,  in  

those c i rcumstances  …[intervenes] .  

CHAIRPERSON :   The mat ters are  not  set  down .   In  other  

words,  noth ing is  happening in  re lat ion to those mat ters .  

ADV BATOHI :   Sorry ,  Chai rperson,  I ,  yes,  i t  is ,  I  just  need to  

be c lear  about  th is  so I  know what  steps could  be ,  because i t  

depends where in  the process we are .   So my unders tanding 

was that  Chai rperson said people are charged but  mat ters are  

not  set  down.   So i t ,  my understanding of  that  is  the mat ter  

is  in  Court ,  am I  cor rect  in  that  understanding ?  Are we saying  

the mat ter  …[ intervenes] .  

CHAIRPERSON :   I f  the mat ter  is  not  set  down i t  means that  

i t  is  not  in  cour t .   People are charged ,  but  mat te rs  are not  

enro l led for  the t r ia l  to  star t .  

ADV BATOHI :   Yes.   Chai rperson,  I  am sorry but  we,  I  do not  

mean to be pedant ic  but  people are  charged means that  you 

are now before Court ,  you have been charged,  so I  need to  

understand so tha t  the scenar io is  the correct  one .   

CHAIRPERSON :   Wel l ,  maybe we understand i t  cor rect ly ,  

people gets charged and somet imes noth ing happens and 

Prosecutors  are not  enro l l ing the mat ters fo r  the t r ia l  to  k ick  

star t .   I  do not  know whether  I  understand i t  d i f ferent ly  but  

you have people being charged and they are not  brought  to  
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Court ,  that  i s  what  I  am t ry ing to say ,  and th is  seem to have 

been the concern of  your  s is ter  J iba  when he wrote and spoke 

to Advocate  Mlotshwa to say there is  a pressure about  these 

mat ters re lat ing to Cato Manor ,  there is  a pressure  to have 

these mat ters being enro l led ,  and we as lawyers know what  

i t  means to enro l  mat te rs ,  you enro l  the mat ter  fo r  i t  to  be  

heard in  Court ,  be i t  c iv i l  or  cr iminal .    

 So in  th is  scenar io the quest ion tha t  I  pers is t  wi th  is  

g iven th is  scenar io and a l l  the factors that  I  ment ioned ,  what  

would have done,  Counsel ,  because you refer red to  

accountabi l i t y  issue and you are correct ,  spot  on .   The DPP’s  

have accountabi l i ty ,  must ,  are accountable and must  be held  

accountable and so is  the  Head of  the Prosecut ion Author i t y ,  

yoursel f  and Advocate  J iba and others .   You are a lso  

accountable .    

 So g iven th is  const i tu t ional  imperat ive ,  openness,  

accountabi l i t y ,  responsiveness ,  what  would you have done as 

the Head g iven that  scenar io?  

ADV BATOHI :   So,  Chai rperson …[ intervenes] .  

CHAIRPERSON :   Let  me maybe just  be speci f i c  and not  be 

so  genera l .   Would you not ,  an d you have said i t  ear l ier ,  in  

exerc is ing your powers I  suppose you would have then put  up  

together  or  ask somebody to put  up a team to rep lace the  

team that  was seized wi th the mat ter  in  KZN,  g iven the 

scenar io ,  so that  the prosecut ion could proceed ,  would that  
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not  have been the most  appropr ia te and reasonable  th ing to  

do as the Head? 

ADV BATOHI :   Absolute ly ,  Chai rperson.   I n  that  scenar io that  

we have sketched out ,  a  Nat ional  Di rector  get t ing a team f rom 

the outs ide to go  and prosecute the mat ter  is  per fect ly  in  

order  …[intervenes] .  

CHAIRPERSON :   And i f  …[ intervenes] .  

ADV BATOHI :   And the delegat ions wi l l  f low f rom the DPP in  

KZN to these Prosecutors  as I  expla ined previously .  

CHAIRPERSON :   Yes.   In  fact ,  that  was going to be my next  

quest ion of  delegat ion .   So i f  you were  to exerc ise  your  

powers and you delegate to someone in  a  posi t ion  of  DPP 

South Gauteng …[intervenes] .  

ADV BATOHI :   Sorry ,  can Chai rperson repeat  that?  

CHAIRPERSON :   I f  you were to delegate a DPP such as the  

one f rom South  Gauteng d iv is ion ,  and I  am asking th is  

quest ion bear ing in  mind that  in  so far  as cent ra l izat ion is  

concerned,  the of fenses that  were involved ,  those f rom North 

West  together  wi th those f rom KZN did not  involve Gauteng ,  

or  rather  d id not  emanate f rom the DPP Gauteng 's 

jur isd ict ional  area ,  nonetheless you exerc ise your powers to  

delegate DPP South Gauteng to do  cer ta in th ings or  to  car ry  

out  prosecutor ia l  funct ions in  KZN ,  to  put  together  a team as 

a coord inator ,  would you have been wrong in  doing so as you 

exerc ise your accountabi l i ty  responsib i l i t ies ?  
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ADV BATOHI :   Chai rperson,  that  would have been 

unconst i tu t ional  o f  me to do tha t .   In  the  scenar io ,  the  

previous scenar io is  a d i f ferent  one ,  we are dea l ing wi th  

Prosecutors  as def ined in  the Act ,  in  the current  scenar io the  

Chai rperson refers to  a DPP and in  th is  case as the Nat ional  

Di rector  I  would be act ing  ul t ra v i res  my powers ,  because the  

Const i tu t ion and the NPA Act  are very c lear  tha t  DPP’s  

exerc ise thei r  ju r isd ict ion in  a par t i cu la r  area .  

 They exerc ise the i r  powers in  the area of  ju r isd ict ion  

to which they have been appointed .   As the Nat ional  Di rector  

I  cannot  then ,  that  would be perhaps usurp ing an execut ive  

funct ion because i t  is  the President  who appoints a DPP to a  

par t icu lar  a rea of  jur isd ict ion and as the Nat ional  Di rector  

that  i s  not  wi th in  my power to  change that .   So I  cannot  

delegate a DPP to exerc ise any funct ions any powers in  

another  jur isd ict ion .   That  is  my understanding ,  Chai rperson.  

CHAIRPERSON :   But  the Const i tu t ion or  the Act ,  o r  le t  me 

put  i t  d i f ferent ly ,  you do have powers as the Head in  the 

proper administ ra t ion of  just ice to  delegate a  team to go to 

KZN and per form that  funct ion .   I f  you were to err  on the s ide  

of  caut ion ,  despi te  the fact  that ,  as you put  i t ,  the Const i tu t ion  

te l ls  you that  you cannot ,  despi te  that  scenar io ,  de legate 

someone to go  and per form a funct ion which serves the 

in terest  of  the count ry .   I f  you were to err  on the  s ide of  

caut ion,  would you nonetheless have delegated ? 
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ADV BATOHI :   Chai rperson,  that  would be  ul t ra v i res  my 

powers and i t  is  the …[ intervenes] .  

CHAIRPERSON :   I  do understand ,  madam, I  do understand.  

ADV BATOHI :   Oh,  thank you,  Cha i rperson.  

CHAIRPERSON :   Yes.   But  you cou ld then delegate another  

team f rom di f fe rent  provinces ,  a team such as the  Ma ema 

team,  and I  know that  there was a cent ra l i zat ion because of  

the of fenses in  the North  West  that  necessi ta ted Mr Maema,  

or  Advocate  Maema to be involved in  KZN,  I  am saying 

despi te  the fact  that  you st i l l  have powers to delegate the 

Maema team to do exact ly  what  you say the Const i tu t ion  

debars you f rom doing .  

ADV BATOHI :   Chai rperson,  f i rs t ly  le t  me comment  on the  

comment  by the Chai rperson that  because one of  the legs 

was in  North  West  i t  necessi ta ted Ma ema to be invo lved .   As 

a mat ter  of  p ract ice ,  Chai rperson,  i t  may be ,  i t  is  no t  

necessary ,  what  happens is  Prosecutors  in  one d iv is ion ,  i f  

there is  suf f ic ient  capaci ty ,  capabi l i ty ,  normal ly  what  happens 

is  when i t  is  cent ra l i zed to a  par t i cu lar  d iv is ion the 

Prosecutors  in  that  d iv is ion wi l l  conduct  the prosecut ion .  

 I t  is  very rare ,  unless there is  some very good reason 

that  there is  a complexi ty  of  the mat ter  in  the other  d iv is ion  

that  there is  a need for  that  Prosecutor  to  be par t  o f  th is  team .   

That  does not  real l y  happen,  so i t  would  not  have 

necessi ta ted Maema to be par t  o f  the team .  
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 Your second par t  o f  the quest ion ,  Chai rperson,  is  

that ,  I  am not  sure that  I  am c lear  on your second par t  o f  the  

quest ion,  whether  I  would st i l l  have had powers to delegate 

the Maema team to prosecute in  KZN,  am I  cor rect  in  that  

assumpt ion ,  Chai rperson? 

CHAIRPERSON :   Whether  us ing your powers in  te rms of  179 

you would  then have used your powers to delegate in  the  

administ rat ion of  just ice ,  the publ ic  in te rest ,  to  ensure that  

there wi l l  be somebody ,  be i t  Maema,  Advocate  Maema,  be i t  

Advocate  Chauke,  be i t  another  Prosecutor  to  go and 

prosecute th is  mat ters that  remained unenro l led .  

ADV BATOHI :   Understood,  Chai rperson.   But  I  have to deal  

wi th  i t  in  two par ts ,  f i rs t ly  deal ing wi th Prosecutors  l ike 

Maema and Advocate  Chauke being a DPP.   I t  is  a  separate  

issue.   On the f i rs t  po int ,  de legat ion of  Prosecutors ,  that  is ,  

I  can do that .   As I  expla ined ,  Maema and other  Prosecutors  

per fect ly  wi th in the power of  the Nat ional  Di rector  to  g ive  

them delegated author i t y  to  prosecute in  another  ju r isd ict ion .  

 As far  as a DPP is  concerned ,  as I  expla ined ear l ie r ,  

then I  would as the Nat ional  Di rec tor  have no power to  do  

that  and be act ing  u l t ra  v i res  i f  I  de legated a DPP to exerc ise  

powers g iven by the Const i tu t ion  and the Act  in  an area 

outs ide h is or  her  jur isd ict ion .  

CHAIRPERSON :   In  essence your  answer is  that  Advocate  

J iba acted ul t ra v i res  in  delegat ing or  in  asking Advocate  
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Chauke to put  up together  the team to exerc ise prosecutor ia l  

funct ions in  KZN.  

ADV BATOHI :   Chai rperson,  Advocate  J iba d id  not  act  ul t ra 

v i res  in  asking ,  and I  am rest r i c ted  to th is  because th is  is  the  

scenar io that  Chai rperson has sketched,  d id not  act  ul t ra  

v i res  in  asking Advocate  Chauke to  put  up a team.  There is  

noth ing wrong wi th that .   But  she d id act  ul t ra v i res  in  

appoint ing Advocate  Chauke as the de facto  DPP exerc is ing 

prosecutor ia l  overs ight ,  superv is ion ,  funct ions in  respect  of  

a  mat ter  in  the jur isd ict ion of  the DPP KZN .  

CHAIRPERSON :   Thank you,  madam. 

ADV BATOHI :   Thank you,  Chai rperson.  

MS RAMAGAGA :   Just  as a fo l low up ,  especia l ly  to  th is  

appointment  that  you descr ibed  as the,  amongst  others the 

appointment  as a de facto  DPP.   I  know that  yesterday I  asked  

as to  whether  you saw the appoin tment  le t ter  and you said 

no,  no,  you d id no t  see i t .   I  asked whether  you have searched 

for  i t ,  you said no,  you have not  searched for  i t .   B ut  then 

where do you get  th is  in fo rmat ion that  Advocate  J iba  

appointed Advocate  Chauke as the de facto  DPP?  Where do 

you get  the in format ion f rom ? 

ADV BATOHI :   Thank,  Madam Ramagaga.   I n  that  regard we 

have to go to Advocate  J iba 's answer ing af f idavi t  in  the GCB 

proceedings,  I  th ink i f  I  can be refer red to that .   Counsel ,  i f  

you can help me wi th that ,  in  which bundle would that  be ? 
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ADV MOHLAMONYANE SC :   Advocate J iba’s?  

ADV BATOHI :   Answer ing af f idavi t  in  the GCB proceedings .   

Maybe our  co l leagues can assist .  

MS RAMAGAGA :   [ Ind ist inct ]… [microphone of f ]  ja ,  le t  us  

take a step back to the delegat ion of  powers .   In  the event  

that  the NDPP ident i f ies a team that  would go to prosecute in  

the KZN in par t icu la r  in  re lat ion to th is  case ,  who would s ign  

the delegat ion ,  the delegat ions of  powers for  the Prosecutors  

to  undertake the prosecut ion ,  would i t  be the NDPP or  would  

i t  be the receiv ing  Di rector  of  Publ ic  Prosecut ions? 

ADV BATOHI :   General l y  i t  would be the  receiv ing DPP who 

would do that .   I f  for  any reason that  does not  happen the n 

of  course the  NDPP has powers to  do that .  

MS RAMAGAGA :   Now do you know as to whether  the  

receiv ing DPP,  in  th is  case Advocate  Mlotshwa,  do you know 

whether  he d id s ign the delegat ions of  author i t y  in  respect  of  

any of  members o f  the appointed team ? 

ADV BATOHI :   Thank you.   I  s tand to be cor rected on th is  but  

my understanding is  that  he d id no t  and that  Advocate  J iba  

had s igned them,  but  I  s tand to be  corrected .   He can best  

answer that .    

MS RAMAGAGA :   You know,  you keep defer r ing .   When you 

say he can best  answer to  that ,  I  am asking quest ions and 

you are here as a wi tness by v i r tue of  your  of f ice and you 

would have had access to the records in  your  of f i ce  and as 
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you were wr i t ing maybe a le t ter  of  request  to  the President  

you would have made sure that  you have a l l  the in format ion  

wi thout  even having to get  in format ion or  consul t ing wi th the  

par t ies l ike Advocate  Mlotshwa.    

 Now upon going through your records d id you come 

across any,  and maybe I  should  –  no,  I  th ink I  must  abandon 

th is  quest ion and star t  a f resh .   You say you do not  know even 

whether  i t  is  Advocate  J iba who s igned the le t ters of  

de legat ion or  not .   Is  that  what  you are saying ? 

ADV BATOHI :   I  am saying that  I  th ink she d id ,  but  I  am not  

sure.  

MS RAMAGAGA :   So you d id  not  ascer ta in as  to whether  the  

le t ters of  de legat ions were s igned and i f  so ,  who s igned 

them? 

ADV BATOHI :   Perhaps we should  go to  -  before I  answer  

that ,  perhaps we should go to a document  that  I  th ink we 

referred to in  the course of  my evidence where i t  ta lks about  

put t ing the team together  and I  am not  sure i f  there is  

anyth ing there that  ta lks about  delegat ions but  perhaps we 

can,  I  am t ry ing  to th ink which document  i t ,  I  am not  sure  i f  

Counsel  can help me,  where  i t  says that  Advocate  J iba asked 

Advocate  Chauke to put  a team -  maybe i t  i s  Advocate  

Chauke 's documents ,  one of  h is ,  I  am not  sure ,  but  I  suppose 

the precise answer is  I  can not  take i t  beyond at  th is  point .   I  

th ink she d id ,  but  I  am not  sure .  
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MS RAMAGAGA :   And to complete the answer i t  is  a lso that  

you are not  sure whether  Advocate  Mlotshwa s igned any of  

the le t ters of  de legat ion or  not .  

ADV BATOHI :   My understanding is  that  he d id not ,  but  i t  

could be an incor rect  understanding ,  but  that  is  as I  s i t  here  

my understanding f rom a  lo t  o f  in fo rmat ion that  i s  be fore me 

that  he d id not  s ign the delegat ions in  th is  par t icu la r  case .  

MS RAMAGAGA :   I  understand that  i t  is  a  lo t  o f  in format ion  

before us and i t  is  in format ion that  comes f rom your  of f ice 

thus far  and we re ly  to ta l l y  on yoursel f ,  your  of f ice for  

in format ion .   Thank you.  

CHAIRPERSON :   Counsel ,  just  to  fo l low on that  s imply  

because the issue of  Advocate  Chauke having been as you 

say a de facto  DPP f lows f rom the appointment  i tse l f  and 

yesterday,  and as you conf i rmed today ,  you have not  had a  

s ight  of  that  appointment  or  request  by Advocate  J iba and 

you have now referred us to Advocate  Jiba’s af f idavi t .   Which 

af f idav i t  i s  th is?  I s  that  the af f idavi t  to ,  in  the mat ter  of  GCB 

versus Advocate  J iba and Others that  served before the  

Zondo Commission? 

ADV BATOHI :   I t  might  be that ,  or  i t  might  be Advocate  Jiba’s,  

I  say,  I  cor rect  mysel f  I  th ink i t  is  Advocate  Jiba’s answer ing  

af f idavi t  in  the Booysen review mat ter  and which Advocate  

Chauke in  h is  af f idavi t  in  the GCB  mat ter  conf i rms that  he 

was the de facto  DPP in th is  mat ter .   But  I  th ink we need to  
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get  the documents .   I f  Counsel  can p lease help me and refer  

us  to  the documents I  wi l l  apprecia te i t  so that  we can go to  

i t ,  to  the,  I  am not  sure i f  Counsel  has them at  hand .   Thank 

you,  Chai rperson.   I  th ink that  wi l l  he lp a l l  o f  us .  

CHAIRPERSON :   Yes,  and I  th ink i t  wi l l  be helpfu l ,  Advocate  

Batohi ,  as you say i f  the jun ior  Counsel  together  wi th the  

evidence leading team can cont ras t  the two documents ,  the  

Booysen’s rev iew appl icat ion wi th or  against  the af f idavi t  o f  

Advocate J iba as  was  f i led in  the GCB mat ter  as the F i rst  

Respondent .   That  af f idavi t  in  the GCB mat ter  as you 

remember is  at  page ,  is  at  vo lume 1 .   I t  does appear there in  

the legal  opin ion  bundle ,  no,  I  beg your pardon ,  sor ry,  a t  

vo lume 1 of  ZC.  

ADV MOHLAMONYANE SC :   I t  a lso appears,  Madam Chair  

…[intervenes] .  

CHAIRPERSON :   Wai t  a  minute ,  p lease.   Let  me just  refer  

you to the f i rs t  one ,  the one that  I  have noted here ,  that  

Advocate  Jiba’s  a f f idavi t  which  is ,  she f i led  that  document ,  i t  

is  an answer ing af f idavi t ,  i t  appears at  ZC0038 ,  vo lume 1 .   

And you say i t  a lso appears where ,  Counsel?  

ADV MOHLAMONYANE SC :   I t  a lso appears in  LO3 ,  Madam 

Chai r ,  on page LO00866 and  …[intervenes] .  

CHAIRPERSON :   [ Ind ist inct ]… [microphone of f ] .  

ADV MOHLAMONYANE SC :   LO00866,  where Advocate  J iba  

deposed to an af f idavi t  in  the GCB mat ter  as the Fi rst  
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Respondent .   That  is  an answer ing af f idavi t .  

CHAIRPERSON :   In  the SCA mat ter?  

ADV MOHLAMONYANE SC :   No,  Madam Chai r .  

CHAIRPERSON :   866?  

ADV MOHLAMONYANE SC :   866,  i t  is  in  the GCB mat ter .  

CHAIRPERSON :   LO3? 

ADV MOHLAMONYANE SC :   LO3 …[in tervenes] .  

CHAIRPERSON :   866? 

ADV MOHLAMONYANE SC :   Ja,  on  page 866.  

ADV BALOYI -MERE SC :   Okay,  in  the GCB mat ter?   Wel l ,  I  

am there but  p lease tu rn the page because we seem to be 

missing 68 pages there .   I t  s tar ts  wi th page 69 ,  unless i f  mine 

is  wrong.   And a lso in  the Zondo bundle ,  ZC0038,  i f  you tu rn  

to  39 we are missing 68 pages there .   I t  s ta r ts  at  page 69 .   

They both star t  a t  paragraph 196 ,  i f  we can have maybe that  

corrected,  get  the  f i rs t  few paragraphs ,  f rom paragraph 1 to  

195.   Just  one set  wi l l  do .    

CHAIRPERSON :   Thank you,  Counsel ,  you are cor rect  that  

that  af f idav i t  i s  repl i cated at  the  legal  opin ion ,  Bundle 3  at  

that  page but  a l l  these pages that  my s is te r  has ment ioned 

are missing .  

ADV MOHLAMONYANE SC :   In  LO3? 

CHAIRPERSON :   In ,  no,  in  both .  

ADV MOHLAMONYANE SC :   In  both .  

CHAIRPERSON :   In  ZC …[intervenes] .  
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ADV MOHLAMONYANE SC :   And LO3 …[intervenes] .  

CHAIRPERSON :   1  and LO3.   Then you are going to cont rast  

that  wi th  the af f idavi t  re ferred to  in  the  Booysens  review 

mat ter  as Advocate  Batohi  sought  to  do  and i f  the jun ior  can 

do that  dur ing the break so to assist  Advocate  Batohi  to  

answer the quest ion .   We wi l l  just  f lag th is  point  and then we  

wi l l  rever t  back to i t  la ter  in  the day .   Advocate  Batohi ,  I  

suggest  that  we take a pause for  tea and th is  wi l l  enable your  

team to assist  in  th is  regard .   Advocate Mohlamonyane,  we 

so suggest  and we wi l l  reconvene at  25 to 12 .   We adjourn .  

ENQUIRY ADJOURNS 

ENQUIRY RESUMES 

CHAIRPERSON :    Good af ternoon,  everyone .   Good 

af ternoon,  Advocate Mohlamonyane,  the team and Advocate  

Batohi .   Good af ternoon,  Nthath i  Chauke.   Advocate  

Mohlamonyane,  you may proceed.  

ADV MOHLAMONYANE SC :    Madam Chair ,  before I  proceed,  

maybe I  should g ive a response on what  you implored me to  

do and reminded me about  i t  yesterday.  

CHAIRPERSON :    I f  you may speak up,  counsel .  

ADV MOHLAMONYANE SC :    I  am saying,  before I  p roceed,  

maybe i t  i s  appropr ia te to  ind icate  to  the panel  about  what  

you implored me to do concern ing the issue of  ju r isd ict ion .   

And as to whether  one DPP,  as to  whether  there are 

requi rements or  requis i tes  conta ined in  the d i rect ives,  
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prosecut ion pol icy  and d i rect ives,  o r  the Code of  Conduct ,  as  

far  as that  aspect  is  concerned .   I  rev is i ted the prosecut ion  

d i rect ive.   I  went  through i t .   I  a lso  revis i ted the  Code of  

Conduct .   I  could not  f ind any speci f ic  ment ion of  an instance 

where one NDPP can,  for  want  of  a  bet te r  word,  s t raddle in to  

an area of  ju r isd ict ion of  another  DPP.   So I  have not  seen 

such provis ions .   Madam Chair ,  I  just  wanted to ind icate .   

CHAIRPERSON :    Yes,  thank you,  counsel .  

ADV MOHLAMONYANE SC :    I  could not  f ind i t .  

CHAIRPERSON :    Thank you.   And in  fact ,  Advocate  Batoh i  

d id say what  you are saying .   She responded yesterday by  

saying that  there  is  noth ing in  the  pol icy i t se l f  that  covers  

that  aspect .   You may proceed,  s i r .   Am I  correct ,  Advocate  

Batohi?   

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    Thank you.   Proceed,  counsel .  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   

Advocate Batohi ,  when the mat ter  was adjourned yesterday,  

we had begun wi th the process leading to referra l  to  the 

President .   Do you s t i l l  remember?  

ADV BATOHI :    I  do.  

ADV MOHLAMONYANE SC :    We are st i l l  on the Mdlu l i  

mat te r .   And the TOR, Madam Chair  and your two s is te rs,  is  

s t i l l  appl icable,  speci f i ca l l y  paragraphs 3,  3 .1,  3 .1.2,  3 .2,  

3 .2.1,  3 .2.2,  3 .2.2 .1,  3 .2.2.2  and 3.2.2.3 .   Now,  at  th is  stage 
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o f  the process,  you a l ready had Advocate de Kock 's report  

dated the 27th of  June  2019,  which forms par t  o f  the bundles  

in  your  bundle .   Advocate Batohi ,  is  that  cor rect?  

CHAIRPERSON :    Is  there a repor t?  Advocate de Kock,  i s  

that  not  a memoranda?  You cal l  i t  a  report?  

ADV MOHLAMONYANE SC :    We loosely ca l l  i t  Advocate de 

Kock 's report ,  a l though i t  i s  wr i t ten  memoranda .   We star ted  

by cal l ing i t  a  report .  

CHAIRPERSON :    We should now cal l  i t  what ?  Report .  

ADV MOHLAMONYANE SC :    I  suggest  i t  remain as i t  is .  

CHAIRPERSON :    A  memoranda.   A memorandum.  

ADV BATOHI :     I t  is  a  memorandum, Chai rperson.  

CHAIRPERSON :    Let  us ca l l  i t  what  is  wr i t ten on i t ,  a 

memorandum.  

ADV MOHLAMONYANE SC :    Now,  can you go to page 69 

and then proceed?  

ADV BATOHI :    Thank you,  counsel .  

CHAIRPERSON :    Where is  i t ,  by the way?  We have to recap.  

ADV MOHLAMONYANE SC :    The memorandum is SB3,  

Madam Chair ,  page 132 .   I t  s tar ts  f rom page 132.  

CHAIRPERSON :    Thank you,  counsel .  

ADV MOHLAMONYANE SC :    Advocate Batohi ,  we are on 

page 69.   Just  recap and star t  f rom page 69 wi thout  

necessar i ly  repeat ing everyth ing that  you a l ready said.  

ADV BATOHI :    Yes,  thank you .   Chai rperson,  just  fo r  
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correctness of  the record,  i t  appears that  the memorandum,  

page 132 and 133,  are in  fact  dupl icates of  134 and 135,  but  

then i t  cont inues af ter  that .   So i t  looks l ike just  the f i rs t  two 

pages have been dupl icated.  

CHAIRPERSON :    And the dupl icat ion appears f rom which  

pages?  

ADV BATOHI :    132 and 133 are dupl icates of  134 and 135,  

respect ive ly.  

CHAIRPERSON :    Yes,  counsel .   Advocate Batohi ,  you 

remember we actual ly  spoke about  the dupl icat ion .   I t  is  

running through f rom many pages in  th is  bundle and 

throughout .   And we thought  that  where there is  a dupl icat ion,  

le t  us use even numbers and d isregard odd numbers .   So you 

can just  refer  to  the even number page that  is  repeated 

e lsewhere.  

ADV BATOHI :    Noted,  Chai rperson .  

CHAIRPERSON :    Thank you.   You are referr ing to page 132?  

ADV MOHLAMONYANE SC :    SB3132 and SB3134,  Madam 

Chai r ,  which are where 134 is  a dupl icate of  132.  

ADV BALOYI -MERE SC :    Maybe we should star t  a t  134.  

ADV MOHLAMONYANE SC :    And d isregard 132.  

ADV BALOYI -MERE SC :    Because i t  is  a  dupl icat ion,  is  i t  

not?  

ADV MOHLAMONYANE SC :    Yes,  i t  is .  

CHAIRPERSON :    Might  I  suggest  we star t  a t  132 because i t  
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is  the f i rs t  few pages .   And then as we go a long  and then we 

jump 133.   And then we wi l l  go to  the next  page .   Because 

even af ter  134,  there seem to  be dupl icat ion .   Am I  r ight?   

Should we star t  a t  . . . [ in tervenes]  

ADV BATOHI :    I  do not  th ink so,  Chai rperson.  

CHAIRPERSON :    The repet i t ion is  132 and 133 .   

ADV BATOHI :    That  is  correct .   I t  is  just  two pages,  i t  

appears.  

CHAIRPERSON :    Yes,  we may star t  a t  134 then .   I t  makes 

reading very cumbersome.   Because we have read seven 

pages and we have to re - read again.   But  le t  us  star t  a t  134 

and d isregard 132 and 133 .   SB3132 and SB3133.   Yes,  thank 

you.   134.  

ADV MOHLAMONYANE SC :    You may proceed,  Advocate  

Batohi .  

ADV BATOHI :    Thank you,  counsel .   So rever t ing to  

paragraph 161 of  my report ,  o f  my af f idavi t .   So the De Kock  

memorandum was received on 27 June 2019.   Proceeding 

f rom paragraph 161 :  

“On 13 May 2021,  I  addressed a le t ter  to  

Advocate Chauke,  in  respect  of  which I  

requested h im to expla in h is  act ions in  the  

Booysen mat ter  and Mdlu l i  mat ter . ”  

I t  is  amongst  others .   And that  le t ter  is  at tached,  marked SB5.  

“Then,  on the 28th of  May 2021,  Advocate  
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Chauke responded to my request . ”  

And h is response is  SB6 .   I  proceed to paragraph 163.  

“The essence of  Advocate Chauke 's  

explanat ion in  respect  of  the Mdlu l i  mat te r  

was that  whi le  he  was sat is f ied  tha t  there  

was a pr ima fac ie  case in  respect  of  some 

of  the charges,  he was not  sat is f ied tha t  

there was a pr ima fac ie  case in  respect  of  

the murder charge and the at tempted 

murder charge tha t  would re late to  Ms Al ice  

Manana and he therefore decided to hold  

an inquest  in to the death of  Mr Ramogibe. ”   

164 paragraph:  

“ In respect  of  the Booysen mat ter ,  he  

expla ined that  he  had been requested by  

Advocate J iba to assist  in  put t ing together  

a team of  prosecutors to  guide members o f  

the pol ice and IPID on the invest igat ion  

and prosecut ion.    He agreed,  so he said ,  

to  act  as a coord inator  of  the prosecut ion  

team.    

He a l leged that  h is  ro le as coord ina tor  was 

conf ined to dea l ing wi th log ist i cs and 

administ rat ive  mat ters of  the team and 

coord inat ing between stakeholders and 
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provid ing feedback and br ie f ing on the  

team to Advocate J iba .   He a l leged that  h i s  

ro le excluded prosecutor ia l  decis ions,  

whether  to  prosecute. ”  

Chai rperson,  at  th is  point ,  I  would l ike to  pause .   There were  

a number of  quest ions pr ior  to  the short  ad journments  

regard ing a de facto  author isat ion .   Chai rperson,  to  c la r i fy  

that  we are not  saying that  there was actual ly  a fo rmal  

document  that  author ised Advocate Chauke to per fo rm these 

funct ions.  

 What  we are saying is  that ,  f i rs t ly ,  there is  two 

reasons why we say th is .   One is  because of  a l l  o f  the 

evidence that  points to  h im being the de facto  DPP wi thout  

the author i t y  and a lso the reference to what  Advocate J iba  

said in  her  answer ing af f idavi t .   So I  wanted to c la r i fy  that  

because we were  asked about  a memo  and so that  is  the  

posi t ion as far  as we are concerned,  Chai rperson.   At  

paragraph 169:  

“On 31st  January  2023,  Advocate  

Chauke…”  

Oh,  where was I?  No,  sorry,  I  have jumped a page.   At  

paragraph 165:  

“On  19 October  2021,  Advocate Na lane SC 

provided the NPA wi th  an opin ion in  which  

he recommended that  an enqui ry in to  
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Advocate Chauke 's f i tness hal l  o f f ice  

should be establ ished in  re lat ion  to h is  

handl ing of  both the Booysen mat ter  and 

the Mdlu l i  mat te r .  

A copy of  Advocate Nalane 's opin ion is  in  

the record in  bundle  legal  opin ions 

LO00030 and LO00119 . ”    

Chai rperson,  I  should add at  th is  point  that  a l l  o f  these legal  

opin ions wi l l  be handed in  as exh ib i ts .   We d id not  at tach 

them because they  are qui te  long and so there is  reference 

to them in the bundles,  Chai rperson.    

“ I  pause at  th is  point  to  ment ion tha t  

. . . [ in tervenes] ”  

CHAIRPERSON :    I  beg your pardon,  madam.   You would 

have seen these bundles in  f ront  of  us .   We have those 

opin ions.   

ADV BATOHI :    Cor rect ,  that  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    What  needs to be done ,  as we d iscussed 

yesterday,  is  to  have a l i s t  o f  exhib i ts  in  a form of  an index .   

Counsel  understand what  I  am saying.   We d iscussed i t  even 

in  chambers.   That  wi l l  then have to be handed up as we 

agreed in  case counsel  d id not  convey that  to  you .   We gave 

the evidence leading team some guidance as to  how to  

prepare the document ,  which wi l l  be handed up when we 

reconvene.   That  is  at  the end of  your  ev idence.   That  



28 NOVEMBER 2025  –  DAY 10 

Page 55  o f  98  

document  wi l l  be inc lus ive of  a l l  the exhib i ts  that  you have 

referred to.  

ADV BATOHI :    Thank you,  Chai rperson .   That  is  understood.  

CHAIRPERSON :    And the document  wi l l  re fer  us to  the  

exhib i t  i tse l f ,  i ts  name  and the page where we should f ind  i t  

in  these bundles that  we have .   

ADV BATOHI :    Understood,  Chai rperson .   

CHAIRPERSON :    In  the event  any of  the document  does not  

appear in  these bundles,  counsel  wi l l  ind icate  and then the 

document  can then be handed up f rom the bar .   Is  that  c lear?  

ADV BATOHI :    That  i s  c lear ,  thank you,  Chai rperson.  

CHAIRPERSON :    Yes,  thank you.  

ADV BATOHI :    Chai rperson,  in  paragraph 166 :  

“ I  pause to ment ion that  dur ing th is  per iod ,  

the Zondo Commission had been 

invest igat ing a l legat ions of  capture of  the  

NPA.   I  had assumed that  the Commission  

would make f ind ings and recommendat ions 

in  th is  regard .   The Commission  concluded 

wi th the del ivery of  three separate  reports  

to  the President ,  the f ina l  par t  be ing  

del ivered in  Apr i l  or  May of  2022.  

The Zondo Commission  was,  

d isappoint ing ly I  say,  unable,  g iven the  

scope and breadth of  i ts  mandate,  to  
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f ina l i se the invest igat ion in  re lat ion  to the  

a l legat ions against  members of  the  NPA . ”  

I  should add,  Chai rperson,  that  a number of  the a l legat ions 

in  th is  mat ter  was being invest igated by the  Zondo 

Commission  and that  is  why you w i l l  note that  a number of  

prosecut ing author i ty  members deposed to af f idavi ts  for  the 

purpose of  the Zondo Commission .   Chai rperson;  

“On  27 July  2022,  I  addressed a le t ter  to  

Advocate Chauke,  at taching the copy of  the  

opin ion of  Advocate Nalane  SC.   I  

requested Advocate Chauke to prov ide me 

wi th reasons why I  should not  request  the  

President  to  establ ish an enqui ry in to h i s  

f i tness to hold of f ice .   A copy of  th is  le t te r  

is  at tached,  marked SB7 . ”    

Proceeding to paragraph 169.  

ADV MOHLAMONYANE SC :    Before you proceed to that  

paragraph,  go to SB7 on page 261 .   Are you there?  

ADV BATOHI :    I  am.  

ADV MOHLAMONYANE SC :    Read i t  in to the record.  

ADV BATOHI :    I t  is  a  le t ter  dated,  s igned on the 27th of  Ju ly  

2022,  at  page 262 .   I t  is  addressed to Advocate Chauke and 

the subject  l ine :  

“Decis ions made by you as DPP Gauteng  

Local  Div is ion,  Johannesburg”  
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CHAIRPERSON :    I  beg your pardon ,  ma 'am.   Is  i t  SB7261?  

ADV BATOHI :    That  is  correct ,  Chai rperson .   I f  I  may 

cont inue?  

CHAIRPERSON :    Yes,  p lease.  

ADV BATOHI :    Paragraph 1:  

“My correspondence and your response 

thereto dated 13 May  2022 and 28 May  

2021,  respect ive ly,  re fer .   An opin ion and 

advice in  respect  of  your  conduct  as  i t  

per ta ins to  cases ment ioned in  the  

aforesaid cor respondence was obta ined 

f rom Senior  Counsel  Advocate FJ  Nalane  

SC.   A  copy of  the re levant  opin ion dated 

19 October  2021 is  at tached hereto  for  your  

at tent ion .    

Counsel  expressed a v iew and advised the  

NPA that  an enqu i ry be inst i tu ted in to your  

conduct  to  determine whether  or  not  you 

are a f i t  and proper person to hold the  

of f ice of  the DPP in respect  of  the Cato  

Manor prosecut ion and the wi thdrawal  of  

the charges in  the Mdlu l i  mat ter .   A f ter  a  

carefu l  perusal  o f  your  aforement ioned 

response and the  opin ion of  counsel ,  I  am 

inc l ined to make a submission  to the  
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President  to  hold an enqui ry in to your  

f i tness to hold o f f ice as contemplated in  

sect ion 12(6) ,  read wi th sect ion 14 (3)  of  

the NPA Act  32 of  1998 in  respect  of  the  

Cato Manor and Mdlu l i  mat ters .    

However…”  

A t  paragraph 5;  

“…you are f i rs t  a f forded a f ina l  opportuni t y  

to  make a representat ion,  i f  any,  regard ing  

my in tended course of  act ion as per  

paragraph four  above .   The 

abovement ioned is  in  l ine wi th my 

undertaking to af ford you an opportuni ty  to  

respond to the  f ind ings of  counsel  and the  

Zondo Commission or  an enqui ry in to state  

capture . ”  

Looks l ike there might  be an edi t  there.  

“The Commission 's f ina l  report ,  which  was 

recent ly  re leased,  does not  requi re any 

comments f rom you .   Your response o r  

representat ion must  p lease reach me 

wi th in a per iod of  10 work ing days f rom the 

receipt  o f  th is  communicat ion . ”    

And i t  is  s igned by me on the 27th of  Ju ly  2022.  

ADV MOHLAMONYANE SC :    You may go back to page 71,  
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paragraph 169.  

ADV BATOHI :    Advocate Chauke had requested fo r  

extensions to prepare th is  af f idavi t ,  to  prepare h is response,  

which I  agreed to .   And he then presented,  he then on the 

31st  of  January,  that  is  about  s ix  months la ter ,  responded to  

my request  to  provide representat ions .   His representat ions 

took the fo rm of  an opin ion by Advocates Ma enet je  SC and 

Scot t .   The opin ion is  par t  o f  the record in  the legal  bundle ,  

in  the bundle lega l  opin ions LO120 to LO00148.  

ADV MOHLAMONYANE SC :    I t  is  actual ly  in  bundle LO1,  but  

i t  wi l l  be handed up,  Madam Chair  and your two s is ters .   I t  

wi l l  be proper ly  marked as an exhib i t  and wi l l  be handed up 

accord ingly .   You may proceed,  Advocate Batohi .  

ADV BATOHI :    A t  paragraph 170 :  

“On 15 February  2023 and upon receipt  o f  

the opin ions of  Advocate Maenet je  SC and 

Scot t ,  Advocate R  de Kock,  the then head 

of  the Nat ional  Prosecut ing Serv ice ,  sent  a  

memorandum to me,  at taching a copy of  the  

opin ion of  Advocate Maenet je  SC and  

Scot t .   In  h is  memorandum, Advocate de 

Kock expressed the v iew that  in  l ight  o f  

cer ta in shortcomings which Advocate  

Maenet je  SC and Scot t  had h ighl ighted 

wi th regard to the opin ion of  Advocate  
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Nalane SC,  I  should not  make a  

recommendat ion  to the President  to  

establ ish a Commission  of  Enqui ry in to  

Advocate Chauke 's f i tness to hold of f ice .   A  

copy of  Advocate  de Kock 's memorandum 

is inc luded in  the record under  the  

correspondence bundle …”  

Perhaps counsel  can help wi th that  reference.  

ADV MOHLAMONYANE SC :    Madam Chair ,  the  

correspondence bundle is  in  what  i s  referred to as a C bundle .   

The s ingle bundle  refer red to as the C bundle  and Advocate  

de Kock 's memorandum appears f rom page 1 up to page 8,  

up to page 8.  

ADV BATOHI :    Moving on to paragraph . . . [ in te rvenes]  

ADV MOHLAMONYANE SC :    Before you do that ,  le t  us go  

to,  i t  wi l l  be handed up .   I t  wi l l  be marked accord ing ly as an 

exhib i t  and wi l l  be  handed up at  the appropr ia te t ime,  Madam 

Chai r .   Let  us  go to the memorandum i tse l f .   Advocate de 

Kock's memorandum i tse l f .   And I  d i rect  your  at tent ion to  

speci f ica l l y  page 7.   You do not  necessar i l y  have to read the  

whole memorandum.   I  would l ike you to read the  

recommendat ions of  Advocate de Kock as they appear in  the  

memorandum on page C00007 .   The recommendat ion  under 

subparagraph F in  paragraph 12 .   May you read that  in to the 

record?  
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ADV BATOHI :    Sure:  

“ I t  is  recommended,  on account  of  the  

shortcomings ident i f ied in  the Nalane SC 

report ,  as per  the legal  opin ion of  Advocate  

Maenet je  SC and Advocate Scot t ,  that  the  

NDPP make no submissions to the  

President  fo r  the hold ing of  a  formal  

enqui ry against  Advocate Chauke in  terms 

of  sect ion 12(6) (a)  of  the Nat iona l  

Prosecut ing Author i t y  Act  32 of  1988  (and  

that  the NDPP, as a mat ter  of  cour tesy,  

in form the President  through the Min ist ry  of  

Just ice accord ingly ) . ”  

This is  dated 15 February  2023 and s igned by Advocate de 

Kock,  the Deputy  Nat ional  Di rector  of  Publ ic  Prosecut ions 

and the head of  the Nat ional  Prosecut ion Serv ice.  

ADV MOHLAMONYANE SC :    You may perhaps wish to  

comment  on the recommendat ion .   I f  not ,  you may leave i t  

out .  

ADV BATOHI :    Yes,  cer ta in ly .    

“So f rom my reading of  Advocate de Kock 's  

memorandum, i t  appeared to me that  he  

had accepted,  merely accepted the  

opin ions of  Advocate Maenet je ,  Chai r  and 

Scot t ,  Maenet je  SC and Scot t  a t  face value .   
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I  was of  the v iew that  there were indeed 

gaps that  were  ident i f ied by Advocate  

Nalane SC and that  a l l  the re levant  

ev idence needed to be thoroughly  

considered.    

In  mid -February,  I  therefore requested Dr  

Advocate DWM Broughton,  Research and 

Legal  Support  and Legal  Advisor  in  the  

Of f ice of  the NDPP, to  furn ish me wi th an  

opin ion in  th is  mat ter .   To such end,  I  p rovided Dr  

Broughton wi th  Advocate de Kock 's  

memorandum and the opin ions of  Advocate  

Nalane SC,  Advocates and Advocates 

Maenet je  SC and Scot t .   On 23rd,  February  

2023,  Dr  Broughton provided me wi th h is  

opin ion .    

He concluded that  I  should make a  

recommendat ion to the President  regard ing  

the f i tness of  Advocate Chauke  to hold  

of f ice in  respect  o f  h is  involvement  wi th the  

handl ing of  the Booysen mat ter .   He d id no t  

deal  wi th  them Mdlu l i  mat ter .   Dr  

Broughton 's opin ion is  inc luded in  the  

record under bundle legal  opin ions a t  

pages 149 to 170. ”  
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ADV MOHLAMONYANE SC :    Which is  conta ined,  Madam 

Chai r ,  in  bundle LO1 on pages 00149 to LO00170 .   I t  wi l l  be  

marked accord ing ly and as an exh ib i t .   Proceed,  Advocate  

Chauke…  

ADV BATOHI :    Dr  Broughton in formed me …  

ADV MOHLAMONYANE SC :    Advocate Batohi .  

ADV BATOHI :    Yes,  sorry,  counsel .   I  had g iven h im very  

l i t t le  t ime to do th is  task.   I  th ink i t  was less than two weeks .   

We do not  have the date of  when I  asked h im to do th is ,  but  

I  know i t  was a short  per iod of  t ime .   And he in formed me that  

he needed more t ime to carefu l l y  consider  a l l  the evidence.    

“ I  agreed that  he obta ined as much of  the  

re levant  ev idence re lat ing to Advocate  

Chauke 's involvement  wi th and the  

handl ing of  the Booysen mat ter  and to  

furn ish me wi th a  supplementary report  o r  

legal  opin ion in  which he analysed the  

evidence and in format ion obta ined .   The 

reason fo r  th is  is  that  I  wanted to make a  

thoroughly in formed decis ion so that  I  had 

a l l  the evidence before me as th is  was a  

very important  decis ion that  I  had to make 

and I  d id  not  want  to  get  i t  wrong .   

On 21 Apr i l  2023,  Dr  Broughton provided 

me wi th a supplementary opin ion in  which  
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he thoroughly analysed the evidence and 

in format ion he was able to  gain access to .   

He reaf f i rmed h is  previous opin ion  that  I  

should consider  making a submission to  

the President  to  inst i tu te an enqui ry in  

terms of  sect ion 12(6)  of  the NPA Act  in to  

Advocate Chauke 's f i tness to hold o f f ice as  

a DPP.   A copy of  Dr  Broughton 's  

supplementary opin ion  is  inc luded in  the  

record in  bundle legal  opin ion pages 171 to  

1038. ”  

May I  proceed,  counsel?  

ADV MOHLAMONYANE SC :    Just  a minute .   I  may ment ion 

that  i t  is  conta ined in  L01 bundle and i t  cont inues up to L04,  

but  i t  wi l l  be accord ingly marked and handed up as an exhib i t .   

That  is  th is  Dr  Broughton 's supplementary opin ion.  

CHAIRPERSON :    Much of  th is  opin ion has been referred to .  

ADV MOHLAMONYANE SC :    Each other  on,  indeed.  

ADV BATOHI :    I f  I  may proceed,  counsel?  

ADV BALOYI -MERE SC :    Advocate Mohlamonyane ,  may I?   

I  see th is  t ra in is  moving very fast  and I  was le f t  beh ind .   May 

I  take you back to  page 71,  paragraph 171?  

ADV MOHLAMONYANE SC :    Page 71.  

ADV BALOYI -MERE SC :    Page 71,  paragraph 171,  where  

Advocate Broughton says,  i t  appeared to me on a reading of  
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Advocate de Kock's memorandum that  he had merely  

accepted the opin ion of  Advocate Maenet je  SC and Scot t .   I  

would l ike to  inv i te  Advocate Batoh i  to  unpack th is  statement  

for  us in  l ine wi th Advocate de Kock 's memorandum that  is  in  

C,  bundle C,  f rom page 0001 .   And maybe,  ja ,  maybe expla in  

to  us why she came to th is  conclusion.  

ADV BATOHI :    I f  I  may proceed,  counsel?  

ADV MOHLAMONYANE SC :    You may proceed.  

ADV BATOHI :    So,  at  that  point ,  I  had received two opin ions .   

That  is ,  the f i rs t  one of  Advocate Nalane.  

CHAIRPERSON :    Pardon,  counsel .   I  opened the bundle of  

opin ions instead of  the correspondence .   I  have i t .  

ADV MOHLAMONYANE SC :    Proceed,  Advocate Batohi .  

ADV BATOHI :    Thank you,  counsel .   So,  at  that  s tage,  I  had 

two opin ions .   The one is  Advocate Nalane and the  second 

one is  Advocate  Maenet je ,  act ing for  Advocate Chauke.   

When Advocate de Kock submit ted,  the purpose of  th is  

memorandum was to forward me Advocate Maenet je 's  

opin ion.   When he sent  i t  to  me,  he expressed,  he  looked,  i f  

one looks at  the memorandum, he looks at  var ious aspects of  

the Nalane opin ion as wel l  as the Maenet je  opin ion and looks 

at  both the Booysen and Mdlu l i  mat ters .   And he concluded,  

as I  read previous ly.  

 So,  I  had these two opin ions .   And what  was c lear  

f rom them, both  f rom his memorandum and Advocate 
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Maenet je 's  and Advocate Nalane 's opin ion,  i s  that  there were  

a number of  gaps .   That  is ,  there was evidence that  was not ,  

they d id  not  have access to.   So,  as a resul t  o f  that ,  I  asked  

and I  was faced wi th these two memoranda and gaps .   As I  

sa id,  I  wanted to make an in formed decis ion because th is  was 

an important  decis ion .   I  then asked Advocate Broughton to  

go and look at  these mat ters and then even gave h im more 

t ime to look at  a l l  the evidence in  th is  mat ter  so that  I  could 

consider  a l l  o f  that  p roper ly  and make a  proper ly  in formed 

decis ion in  th is  mat ter .  

ADV BALOYI -MERE SC :    You,  at  the recommendat ions,  the  

last  paragraph of  Advocate de Kock 's memorandum, he says,  

on account  of  the shortcomings ident i f ied by Nalane SC’s 

report ,  which is  an opin ion  and as per  the legal  opin ion of  

Advocate Maenet je  SC and Advocate Scot t .   What  Advocate  

de Kock says to us is  he looked at  both opin ions .   He looked 

at  the Mdlu l i  f i les  because he analysed,  he 's got  a top ic,  a  

heading where he says Mdlu l i .   I  th ink,  Mdlu l i  Prosecut ion .   

And he looked at  the response by Advocate Chauke .   He goes 

to the  Booysen 's Prosecut ion and looked at  the response and 

var ious other  headings that  he has.    

 And then he comes to that  conclusion .   His  

recommendat ion is  that ,  no,  do  not  request  an enqui ry f rom 

the President  because f rom what  I  have seen f rom the two 

opin ions,  you do not  have a leg to stand on .   You then move 
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on to ask Dr Advocate Broughton to g ive you an opin ion .   

Would I  be wrong to assume that  you were looking for  an  

opin ion that  su i ted or  that  spoke to what  you wanted to hear?  

ADV BATOHI :    Panel  member,  Madam Baloyi -Mere,  I  th ink  

i t ,  in  my v iew,  you asked my opin ion,  I  th ink you would be 

very wrong to assume the worst  f rom me .   I  was act ing bona 

f ides .  

ADV BALOYI -MERE SC :    What  I  want  to  put  . . . [ in tervenes]  

ADV BATOHI :    I  am answer ing your quest ion.  

ADV BALOYI -MERE SC :    But  I  want  to  put  th is  wors t  away.   

ADV BATOHI :    Yes,  thank you .   I  am answer ing your  

quest ion.   I  acted bona f ides .   I  was cer ta in ly  not  t ry ing to  

f ind something that  would support  my v iew .   I  wanted to have 

a l l  o f  the evidence before me so that  I  can make a proper ly  

considered reasonable v iew on what  was th is .   I  had two 

opin ions.   And I  am not  sure that  Advocate De Kock looked 

at  them Mdlu l i  f i le ,  but  my understanding was f rom his  

memorandum was that  he had the opin ion of  Mr Advocate  

Nalane and he had the opin ion of  Advocate Maenet je  SC,  both  

senior  counsel .   And on the basis of  these opin ions,  he made 

that  recommendat ion.    

 And he a lso,  I  hasten to add that  there were gaps.   

A l l  o f  them ident i f ied that  there were shortcomings and gaps,  

which means they appreciated tha t  there were more th ings 

that  needed to be  considered in  th is  mat ter .   On that  basis,  I  
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approached Dr Broughton because I  base my decis ions on 

evidence.   I  want  to  look at  the ev idence before I  make any 

decis ion as a responsib le prosecutor .   So I  had two opin ions  

and I  wanted my decis ion to be based on the evidence .   And 

that  i s  why Dr Broughton 's af f idavi t ,  or  h is  opin ion,  has got  

a l l  o f  the under ly ing evidence .    

 And we led some of  i t  and I  emphasise some of  i t .   

There is  a weal th of  ev idence in  tha t  bundle that  wi l l  need to  

be gone through very,  very carefu l ly  wi th  due respect .   And 

so I  looked at  tha t  very carefu l l y ,  looked at  a l l  the evidence  

and then d id  not  come to an opin ion based on my desi re to  

reach a par t icu lar  outcome .   I  came to an opin ion based on 

the evidence that  was presented to me  and evidence which  

wi l l  be handed in  to  th is  enqui ry as an exhib i t .  

ADV BALOYI -MERE SC :    And i f  I  may ask th is ,  o f  the three 

opin ions,  inc luding the four th  being the De Kock’s  

memorandum, which one d id you re ly  on to make your  

decis ion?  And I  am asking th is  because I  th ink  you need to 

c la r i fy  to  us which one .   I f  I  remember wel l ,  yesterday,  we 

spoke about  a paragraph in  Advocate Nalane 's opin ion  and 

you said i t  is  a  mistake and . . . [ in te rvenes]  

ADV BATOHI :    There was one word,  I  th ink,  that  was a  

mistake.   Murder,  there was a murder charge,  i f  I  remember  

correct ly .   

ADV BALOYI -MERE SC :    Murder and re lated charges.  
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ADV BATOHI :    Yes,  there was a mistake.  

ADV BALOYI -MERE SC :    And you said i t  is  a  mistake .   But  

as we s i t  here,  we are going to go  through these opin ions .   

We do not  know which one,  speci f ica l l y ,  d id  you re ly  on  and 

where are mistakes that  maybe we should d is regard,  o r  i t  was 

the only mistake that  you had p icked up?  

ADV BATOHI :    Chai rperson,  i t  is  the only mistake that  I  am 

aware of ,  but  I  want  to  emphasise again,  there are op in ions,  

even what  I  am saying wi th regard  to how the evidence is ,  

how we have presented the hard evidence,  which is  in  Dr  

Broughton 's bundle,  may be considered as my opin ion .   And 

wi th a l l  due respect ,  the panel  needs to look at  the ev idence,  

the under ly ing ev idence,  in  order  to  conclude what  the ro le 

of  Advocate Chauke was in  th is  mat ter .    

 So to answer your quest ion,  I  considered pr imar i l y  

Dr  Broughton 's two opin ions,  the in i t ia l  one and the  

supplementary one,  but  read wi th a l l  o f  the under ly ing  

evidence.   And I  a lso considered the opin ions of  Advocate  

Nalane and we wi l l  proceed,  Advocate Maenet je .   And there  

were other  opin ions,  there was another  opin ion that  was 

obta ined af te r  that  f rom the Department  of  Just ice,  which I  

wi l l  get  to  in  a minute.  

ADV BALOYI -MERE SC :    Advocate Batohi ,  you are the  

decis ion maker.  

ADV BATOHI :    Mmm-mmm.  
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ADV BALOYI -MERE SC :    We need to know what  was before  

you that  helped you or  prompted you to take a  cer ta in  

decis ion.   We cannot  be to ld to  read a l l  th is  ev idence and 

in fer  that  th is  is  the cause of  your  decis ion .   You need to be  

able to  say to us,  I  considered one,  two,  th ree,  four ,  f ive  and 

then I  came to the conclusion that  I  must  take,  I  must  make 

th is  decis ion.   I t  is  not  up to us to  look at  a l l  the evidence 

and decide that ,  oh,  i t  is  because there is  th is  p le thora of  

ev idence that  Advocate Batohi  took th is  decis ion.  

ADV BATOHI :    Chai rperson,  I  accept  the panel  wi l l  consider  

how i t  wants to  do i ts  work,  so I  do  not  mean to be  

d is respect fu l  in  that  regard .   So s imply put ,  I  considered 

Advocate Nalane 's opin ion,  I  considered Advocate Maenet je 's  

opin ion,  I  considered Dr Broughton 's two opin ions,  the f i rs t  

and the supplementary .   I  considered the Advocate De Kock 's  

memorandum.   At  that  point  when I  made the author isat ion ,  

when I  made the  recommendat ion  to the President  through 

the Min is ter  and of  course,  i t  i s  the President 's  u l t imate 

decis ion to hold th is  enqui ry .   I  was not  the decis ion  maker,  

I  cer ta in ly  made a recommendat ion to the President .   The 

President  i s  the u l t imate decis ion maker in  th is  mat ter ,  but  

those are the documents I  considered.  

ADV BALOYI -MERE SC :    Thank you.  

CHAIRPERSON :    Advocate Batohi ,  when a f ter  the  

assumpt ion of  o f f ice,  d id you take the steps?  
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ADV BATOHI :    Which steps,  Chai rperson?  

CHAIRPERSON :    I  beg your pardon ,  seeking  the legal  

opin ions,  asking Advocate Chauke  to make representat ions .   

And I  ask the quest ion bear ing in  mind that ,  i f  I  remember,  

you had been out  of  the count ry,  you assumed of f ice  and not  

long af te r  the assumpt ion of  o f f ice,  i f  I  am cor rec t ,  these 

issues sur faced.   My quest ion is ,  a f ter  how long,  upon your  

assumpt ion of  o f f ice,  d id you take these steps?  

ADV BATOHI :    Chai rperson…  

CHAIRPERSON :    What  is  the f i rs t  s tep ?  

ADV BATOHI :    Chai rperson,  I  am not  sure which is  the f i rs t  

s tep,  but  you  wi l l  recal l  my evidence that  when I  took of f ice  

in  2019,  there was an appl icat ion  by Booysen to have the  

author isat ion of  Advocate Abra m’s  set  as ide .   So at  that  point  

in  2019,  the De Kock panel  was put  together  to  g ive me 

advice on what  approach we should take in  those proceedings 

before Court .   That  happened in  2019  and I  got  that  f i rs t  De 

Kock report  in ,  I  th ink i t  was July of  2019 .   And then  

. . . [ in tervenes]  

CHAIRPERSON :    Just  to  recap,  I  am sorry,  you assumed 

of f ice in  20. . .  

ADV BATOHI :    1st  February  2019.  

CHAIRPERSON :    The same year.  

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    And the review was,  when precise ly?  
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ADV BATOHI :    Chai rperson,  i t  was not  a rev iew,  but  I  

suppose loosely termed a review .   Yes,  the appl icat ion was 

pending at  that  t ime .   I t  had been brought  before I  took of f ice.  

CHAIRPERSON :    The review by Major  General  Booysen,  

what  was i t?  

ADV BATOHI :    Chai rperson,  that  was brought ,  when I  took 

of f ice,  i t  was a l ready before the  Courts.   So the rev iew was 

pending and my understanding is  that  Advocate  

. . . [ in tervenes]  

CHAIRPERSON :    I  want  to ,  i t  was a rev iew appl icat ion.  

ADV BATOHI :    That  is  correct .   A  rev iew appl icat ion .   A  

review. . .  

CHAIRPERSON :    I  thought  that  you were saying i t  was not  a  

rev iew.   I  was get t ing confused .   

ADV BATOHI :    I  was confused too,  Chai rperson,  my 

apologies.  

CHAIRPERSON :    So the review,  but  I  just  want  to  get  a 

sequence correct  to  c lear  my mind .   You assume of f ice 

February  2019.   And as you assume of f i ce,  you are  

conf ronted wi th these issues,  inc luding a pending review 

appl icat ion by Major  General  Booysen,  which was when,  by  

the way,  i f  you remember?   Just  a month?  

ADV BATOHI :    I  am not  sure .   I t  would have been longer  

than that  because we can get  the dates .   Of  course,  the  

documents are f i led.  
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CHAIRPERSON :    We can get  the dates correct .  

ADV BATOHI :    He was,  my understanding is  that  Advocate  

Abrams had a l ready f i led an answer ing af f idavi t  as wel l  in  

those proceedings.  

CHAIRPERSON :    And you sought  a legal  opin ion f rom the 

team of  Advocate de Kock? 

ADV BATOHI :    I  sought  an opin ion  f rom them, yes.  

CHAIRPERSON :    My s is te r  is  actual ly ,  looking  at  the 

sequence,  i t  may not  be as conclus ive as that  because there  

may be other  th ings in tervening .   But  what  then happened,  

you sought  the legal  opin ion of  Advocate de Kock? 

ADV BATOHI :    And th ree others wi th h im as a panel .  

ADV BALOYI -MERE SC :    Sorry,  just  to  in terpose .   So you 

const i tu ted a panel?  

ADV BATOHI :    That  i s  cor rect .  

ADV BALOYI -MERE SC :    When was that?  Do you remember  

the date?  

ADV BATOHI :    We wi l l  have to get ,  I  th ink i t  was around Apr i l  

o f  2019,  but  we  wi l l  be able to  conf i rm that  date.  

CHAIRPERSON :    I  beg your pardon .   You subsequent ly  

obta ined a legal  opin ion f rom the team of  Advocate de  Kock  

and la ter  a supplementa l  op in ion by h im af ter  the op in ion of  

Advocate  Maenet je?  Am I  correct?  

ADV BATOHI :    Chai rperson,  i f  I  could …  

CHAIRPERSON :    When you look at  that  sequence.  
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ADV BATOHI :    Yes,  I  wi l l  c la r i fy ,  Chai rperson.  

CHAIRPERSON :    I f  you can help me.  

ADV BATOHI :    The purpose of  th is  in i t ia l  op in ion was ,  as I  

had ind icated ,  to  make an in formed decis ion about  the  

approach we take in  the proceedings.  

CHAIRPERSON :    I  just  want  to  get  a sequence,  understand 

why you d id that  as you answered ear l ie r .  

ADV BATOHI :    Chai rperson,  thereaf ter .  

CHAIRPERSON :    Yes,  the next  one was,  the next  s tep?  

ADV BATOHI :    We got . . .   The next  s tep was that  we got ,  I  

th ink i t  was Advocate  Nalane 's opin ion in  October  2021.   That  

is  in  paragraph 165 of  my af f idavi t .   And then we obta ined 

Advocate  Maenet je 's  opin ion on 15 February  2023.   And then 

Advocate de  Kock  then sent  the memorandum to me a t taching 

the opin ion of  Advocate  Maenet je  and Scot t .   So that  is  the 

sequence of  events,  Chai rperson.   That  was on the 15th of  

February  2023.  

CHAIRPERSON :    Now to the ear l ier  quest ion asked to you 

as to in  re lat ion to th is  opin ions,  you answered that  what  you 

wanted was that  your  decis ion shou ld be based on ev idence .   

ADV BATOHI :    That  i s  cor rect ,  Chai rperson .   

CHAIRPERSON :    And I  bear in  mind that  at tached to th is  

opin ions,  d i f fe rent  ev ident ia l  mater ia l  in  the form of  

af f idavi ts .  

ADV BATOHI :    I t  is  only Dr Broughton 's opin ion  tha t  has a l l  
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the annexures to i t .   Emai ls ,  a f f idav i ts ,  e t  cetera.  

CHAIRPERSON :    That  being the case ,  that  what  you actual ly  

wanted was to base your decis ion on evident ia l  mater ia l ,  not  

legal  opin ions ,  why was i t  important  then,  instead o f  asking  

the teams,  which  would have been in  the of f i ce for  many 

years,  and seized wi th th is  mat ters,  to  assemble the 

evident ia l  mater ia l  and p lace i t  before you ,  so that  you could  

form your own opin ion?  

ADV BATOHI :    Chai rperson,  at  that  point ,  in  my v iew,  the 

appropr ia te step to take was to,  wh ich I  d id  take,  was to ask 

Dr  Broughton to  look at ,  to  co l la te a l l  the evidence,  to  analyse 

i t  and to g ive i t  to  me in  the fo rm of  an opin ion,  which  is  what  

he d id and what  I  based my f ina l  decis ion on .   Wel l ,  p r imar i l y ,  

having considered a l l  the other  opin ions as wel l .  

CHAIRPERSON :    I  am not  sure whether  you answered my 

quest ion.   My quest ion is  d i rected at  the very answer you 

gave in  ear l ier  because saying,  what  was important  was the  

evidence,  not  legal  opin ions .   That  is  the answer that  you 

gave.   And my quest ion is ,  that  being the case,  shou ld  i t  not  

have been more  cr i t i ca l  fo r  you as the head ,  to  obta in 

evident ia l  mater ia l  upon which you could base your own 

decis ion?  Because what  we have been referred to here is  the 

legal  opin ions,  together  wi th the  evidence,  of  course,  but  

legal  opin ions by other  people .   And I  am saying to  you,  g iven 

the fact  that  you say what  was important  was the evidence 



28 NOVEMBER 2025  –  DAY 10 

Page 76  o f  98  

i tse l f ,  then why was i t  not  necessary ,  a t  that  s tage ,  to  gather  

the evident ia l  mater ia l  and look a t  i t  yoursel f  and sat is fy  

yoursel f ,  wi thout  looking at  the law,  i f  I  may say so  and just  

form a v iew f rom the evident ia l  mater ia l?   Because the  legal  

opin ion is  not  ev idence.  

ADV BATOHI :    Chai rperson,  I  hope I  am fo l lowing your 

quest ion.   As I  sa id,  the evidence that  I  looked at  i s  p r imar i l y  

the annexures to Dr Broughton 's opin ion in  the  form of  

af f idavi ts ,  emai ls ,  e t  cetera .   And that  is  precise ly what  I  d id ,  

is  that  I  and  I  am not  saying tha t  the opin ions were not  

considered or  not  important .   A l l  I  am saying is  that  I  needed 

to have,  as I  would expect  a person in  th is  posi t ion making a  

decis ion that  wi l l  impact  on the l i fe  of  a  person,  I  needed to 

make sure that  I  had looked at  the  re levant  ev idence .   That  

ev idence is  the  bundle of  annexures to Dr Broughton 's  

opin ion,  which I  considered very,  very carefu l ly .  

CHAIRPERSON :    You may proceed ,  Advocate .   I  beg your 

pardon,  i t  appears my s is ters want  to  make a fo l low -up on 

these quest ions or  to  ask quest ions,  you may.  

MS RAMAGAGA :    Advocate Batohi ,  you received the opin ion  

of  Advocate Nalane SC,  which recommended that  you 

approach the President  and request  for  the enqui ry to  be  

held .   And having received that  opin ion,  you then sent  the  

opin ion to Advocate Chauke for  comment ,  for  cons iderat ion  

and comment .   At  that  t ime,  were you sat is f ied wi th the  
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recommendat ion in  Advocate Nalane 's opin ion?  

ADV BATOHI :    I  was not  ready to,  wel l ,  I  am not  sure what  

you mean by was I  sat is f ied wi th i t .  

MS RAMAGAGA :    I t  can only mean that  were you sat is f ied  

wi th the opin ion or  not?  

ADV BATOHI :    I t  was an opin ion that  I  read .   And at  that  

point ,  i t  ident i f ied gaps .   So I  am not  sure how to answer your  

quest ion whether  I  was sat is f ied wi th i t .   I  th ink he had 

considered var ious documents and he had gone through a  

process and come to a conclusion .   And to that  extent ,  i t  was 

something I  needed to consider  in  my del iberat ions in  terms 

of  what  my u l t imate decis ion would be,  which is  what  I  d id .  

MS RAMAGAGA :    Put  otherwise maybe .   Why d id you send 

th is  opin ion to Advocate Chauke?  

ADV BATOHI :    In fa i rness to h im,  to  respond to i t  and to take 

h is v iew on th is  as  wel l  in to considerat ion in  my del iberat ions.  

MS RAMAGAGA :    And then you const i tu ted a panel  headed 

by Advocate de Kock.  

ADV BATOHI :    No.  

MS RAMAGAGA :    Yes.  

ADV BATOHI :    The de Kock panel  was in  2019.  

MS RAMAGAGA :    Okay,  okay,  r igh t ,  then  le t  us  progress to 

the other  opin ion that  you sought .   Maybe before we go there,  

when you seek for  an opin ion,  I  be l ieve that  i t  is  you,  the 

consul tant ,  who  furn ishes the Advocate  or  whoever the  
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op in ion is  sought  f rom,  in format ion in  the fo rm of  avai lab le  

evidence,  avai lab le documents for  analys is .   

ADV BATOHI :    That  is  genera l ly  the case when you br ie f  

counsel .   

MS RAMAGAGA :    Okay.   And when you gave the panel  of  

doctor ,  Advocate de Kock,  the 19,  what  i s  i t  2019,  that  panel ,  

when you gave i t  the br ie f ,  d id  you a lso  f in ish  i t  wi th  

in format ion on wh ich to re ly  in  o rder  to  execute the mandate  

of  g iv ing an opin ion?  

ADV BATOHI :    Advocate de Kock was in ternal  and he was 

my deputy at  the t ime .   So I  s imply asked h im to conduct  th is  

task for  me.   I  d id  not ,  he would have gathered whatever was 

necessary.   But  he was an in ternal  s taf f  member.  

MS RAMAGAGA :    I  would have thought  you would have come 

across cer ta in documents that  would prompt  you to approach 

h im,  but  nevertheless,  you say he could access in format ion.  

ADV BATOHI :    May I  c la r i fy  that?  

MS RAMAGAGA :    Yes,  p lease do.  

ADV BATOHI :    Because at  the point ,  as I  sa id,  Advocate de 

Kock 's panel  report  was obta ined in  2019 .   And I  was t ry ing  

to understand what  is  the posi t ion we take dur ing l i t igat ion .   

So that  was a d i f ferent  purpose of  the de Kock panel  report .  

This is  not  the panel  report  now in 2022.  

MS RAMAGAGA :    I  understand tha t  qui te  c lear ly .  

ADV BATOHI :    Thank you.  
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MS RAMAGAGA :    And I  hear  you as to what  approach you 

used in  order  to  secure an opin ion in  that  respect .   Right?   

Now,  af ter  Advocate Chauke received your memo or  your  

inv i ta t ion to comment ,  he commented at  some point  and sent  

that  wi th  the accompanying opin ion  of  Advocate Maenet je .  

ADV BATOHI :    That  i s  cor rect .  

MS RAMAGAGA :    A l l  r ight .   Now,  thereaf te r ,  you then went  

on to approach Dr  Broughton fo r  an  opin ion and he gave you 

an opin ion,  the f i rs t  one .   

ADV BATOHI :    That  i s  cor rect .  

MS RAMAGAGA :    Did you send th is  opin ion to Advocate 

Chauke? 

ADV BATOHI :    I  d id  not .   Wel l ,  not  at  that  s tage.  

MS RAMAGAGA :    And af te r  he gave you an opin ion and 

maybe sought  for  more t ime to ref ine the opin ion or  g ive you 

a bet ter  opin ion,  then he wrote the second one,  the one that  

we refer  to  here  as a supplementary,  h is  supplementary  

opin ion.   

ADV BATOHI :    That  i s  cor rect .  

MS RAMAGAGA :    Now,  the supplementary af f idavi t ,  d id  you 

then furn ish Advocate Chauke wi th that  supplementary  

af f idavi t?  

ADV BATOHI :    The supplementary  opin ion?   No,  not  at  that  

s tage.   

MS RAMAGAGA :    The supplementary  opin ion .   Thank you 
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for  the cor rect ion.   You d id not .  

ADV BATOHI :    I  d id  not .  

MS RAMAGAGA :    Yes.   And when you presented your  

request  for  estab l ishment  of  the enqui ry in to the f i tness of  

Advocate Chauke,  had you by then furn ished h im wi th the  

opin ions of  Dr  Broughton,  the f i rs t  one and the  

supplementary?  

ADV BATOHI :    No,  I  d id  not .  

MS RAMAGAGA :    Right .   Ja,  I  wi l l  s top there for  now .   Thank 

you.  

ADV BALOYI -MERE SC :    I  would l i ke to  know,  Advocate  

Batohi  refers to  the f i rs t  op in ion f rom De Kock team and I  do 

not  remember seeing i t  on the record .   Can you ass ist?  We 

have the De Kock memorandum, that  i s  in  cor respondence 

star t ing f rom 00001 ,  but ,  and th is  is  the 15th of  February  

2023.   But  there is  a lso ment ion of  the De Kock memorandum 

somet ime in ,  wel l ,  I  do  not  know,  but  the De Kock team was 

const i tu ted in  Apr i l  2019 .   So i f  I  can be assisted,  where to  

f ind i t?  

ADV MOHLAMONYANE SC :    Madam Baloyi -Mere,  i t  is  

marked SB3,  ja ,  SB3 that  we ear l ier  referred to,  which we 

said has some two pages which are dupl icated  and we wi l l  

s ta r t  a t  and consider  SB3134 going forward.  

ADV BALOYI -MERE SC :    So the  correct  date for  the De 

Kock’s f i rs t  memorandum is 27 June  2019.  
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ADV MOHLAMONYANE SC :    That  is  correct .  

ADV BALOYI -MERE SC :    The one dated 27 June  2019.  

ADV MOHLAMONYANE SC :    That  is  correct .  

ADV BALOYI -MERE SC :    Thank you and as a fo l low-up to  

what  my s is te r  asked,  Advocate Batohi ,  when you were asked 

why d id you forward Advocate Nalane 's opin ion to Advocate  

Chauke,  you said i t  is  in  fa i rness to h im  and he indeed 

responded wi th an  opin ion f rom Advocate Maenet je .   Now,  my 

quest ion is  why d id  not  you do the same i f  i t  was in  fa i rness 

to h im?  Why d id  not  you do the same wi th Dr  Broughton 's 

opin ions?  

ADV BATOHI :    That  is  a good quest ion .   At  tha t  point ,  

Advocate Chauke had tendered h is  vers ion  and I  suppose at  

that  point ,  I  had an ind icat ion of  what  h is  defence,  or  what  

h is  vers ion was,  wel l ,  more than,  ja ,  I  had an ind icat ion of  

what  h is  vers ion was going to be to  the a l legat ions .   This was 

just  unpacking the deta i l  and so I  re ferred i t  to  the,  wel l ,  I  

made a recommendat ion to the President .  

ADV BALOYI -MERE SC :    You assumed h is response to Dr 

Broughton 's opin ion?  

ADV BATOHI :    I  ind icated,  as I  ind icated,  I  had h is response 

to Dr Nalane 's,  Advocate Nalane 's  opin ion  and I  knew what  

h is  vers ion was going to  be wi th regard broadly to  the  

a l legat ions  and so th is  was just  unpacking i t  in  deta i l  and so  

I  decided at  tha t  point  that  I  had g iven h im suf f ic ient  
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opportuni ty  to  respond broadly to  the a l legat ions  and that  I  

could,  a t  that  s tage,  proceed to make the refer ra l  to  the 

President ,  or  recommendat ion to the President .  

ADV BALOYI -MERE SC :    Thank you.  

ADV BATOHI :    Thank you.  

CHAIRPERSON :    Just  on that  aspect ,  Advocate Batohi  and 

correct  me i f  I  am wrong,  in  the cor respondence,  or  maybe I  

should  cor rect  that ,  in  Advocate Chauke 's response to the  

President 's  asking for  h is  response,  he ment ioned towards 

the end of  h is  representat ions to the President  and p lease 

correct  me i f  I  may missing the po int ,  that  he had not  been 

g iven a l l  the re levant  document  in  terms of  which he should 

make an in formed decis ion .   He is  not  us ing those words,  but  

I  th ink that  i s  the essence of  what  he was saying to th e  

President  and subsequent ly ,  such in format ion,  which I  

assume inc lude some of  those opin ions which were obta ined 

by your of f ice,  but  were never brought  to  h is  at tent ion .   What  

should we make o f  that?  

ADV BATOHI :    Chai rperson,  the opin ions were sent  to  h im  

and i t  was an overs ight  that  the memorandum was not  sent ,  

but  upon request ,  we actual ly  real i sed the overs ight  and we 

sent  i t  to  h im immediate ly.  

CHAIRPERSON :    Yes and I  th ink you are correct .   Maybe fo r  

the purpose of  th is  record,  Dr  de Kock and team's document  

should appropr ia te ly  be refer red to as in ternal  memorandum,  
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not  a legal  opin ion in  the sense of  the Advocate  Maenet je ’s  

legal  op in ions  and others.   So he says to the Pres ident  in  

response,  the way he responded,  but  to  what  is  the  end and 

says,  I  have not  been g iven a l l  the re levant  documents.   That  

would have assis ted me to respond to the a l legat ions fu l ly ,  

something to that  ef fect .   And th is  response was not  

responded to .   Or i f  my recol lect ion is  cor rect ,  the President 's  

of f ice responded,  but  sa id i t  is  not  necessary to  be g iven that  

in format ion.   I  may be wrong,  but  a l l  that  I  p icked out  is  that  

h is  response was not  answered.  

ADV BATOHI :    My understanding is  that  i t  was,  Chai rperson.  

CHAIRPERSON :    Or he was not  g iven the in format ion that  

he expected to receive  and you are now te l l ing us  that  the  

memorandum, the  in ternal  memorandum was not  brought  to  

h is  at tent ion.  

ADV BATOHI :    That  i s  correct  and once i t  was brought  to  our  

at tent ion,  we then forwarded i t  immediate ly to  h im.  

CHAIRPERSON :    Should I  consider  that  omission as  a bona 

f ide  omission and error?  

ADV BATOHI :    Yes,  Chai rperson.  

CHAIRPERSON :    Thank you.  

MS RAMAGAGA :    Just  one or  two quest ions .   The opin ion  

f rom Advocate Na lane,  was i t  a t  a  cost  to  the NPA?  

ADV BATOHI :    Yes,  absolute ly  and so  was that  of  Advocate  

Maenet je .  
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MS RAMAGAGA :    And the opin ion,  no,  you keep on,  you just  

l ike answer ing .   

ADV BATOHI :    I  l ike g iv ing fu l l  in format ion,  Chai rperson .   

MS RAMAGAGA :    Ja,  ja ,  ja ,  you know,  you know,  you real ly ,  

I  must ,  in  any event ,  that  is  f ine.    

ADV BATOHI :    Chai r ,  i t  is  a  fact - f ind ing and I  need to present  

the facts,  Chai rperson .   Somet imes I  g ive more  than I  should,  

maybe.  

MS RAMAGAGA :    Ja.  

CHAIRPERSON :    Do not  ant ic ipate the quest ions,  counsel .   

Thanks,  my s is ter .  

MS RAMAGAGA :   And the opin ion  of  Dr  Broughton,  was i t  

obta ined at  a cost  to  the NPA?  

ADV BATOHI :    He i s  a  staf f  member at  the NPA,  so  we 

cer ta in ly  pay h is sa lary,  but  i t  was no addi t ion than that .   He 

is  an in ternal  s taf f  member,  so i t  is  not  external  counsel .  

MS RAMAGAGA :    Do not  assume that  the outs ide wor ld  

knows that  i f  i t  is  a  staf f  member ,  then he was not  paid,  

because i t  a lso depends on the job  specs of  a  person .   That  

is  why I  say i t  does help  to  answer  the ask ed quest ion .   The 

quest ion is ,  I  repeat ,  was the opin ion  of  Dr  Broughton 

obta ined at  a cost  to  the NPA,  or  no t?  

ADV BATOHI :    No,  i t  was not ,  except  for  h is  sa lary,  as I  sa id .   

He d id  not  get  paid anyth ing more than that .  

MS RAMAGAGA :    I  wi l l  not  engage wi th something that  I  
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have not  asked for .   I  th ink I  just  have to rest ra in mysel f  to  

be a le r t  to  that .   Thank you.  

CHAIRPERSON :    Thank you,  Advocate Mohlamonyane,  you 

may proceed.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   

Advocate Batohi ,  i t  d id  appear to  me,  I  may be wrong,  I  heard  

you responding that  you asked fo r  Advocate Nalane SC's and 

Advocate Maenet je 's  SC's opin ion .   I  may be wrong.  

ADV BATOHI :    I  d id  not  ask fo r  that .  

ADV MOHLAMONYANE SC :    I  need to c lar i f y  that .  

ADV BATOHI :    No,  no,  no,  we d id  not .   I t  is  not ,  those 

opin ions were obta ined by Advocate Chauke af te r  we sent  

h im Advocate Nalane 's opin ion.  

ADV MOHLAMONYANE SC :    Which ones?  Let  us  be c lear .  

ADV BATOHI :    Advocate Maenet je  and Scot t  SC.  

ADV MOHLAMONYANE SC :    Thank you.   You were on page 

73 and proceed f rom 179.  

CHAIRPERSON :    Counsel ,  i f  I  may just ,  sor ry,  Advocate 

Batohi .   We p lan  to adjourn at  1 .30 .   But  you can proceed 

wi th your quest ion .   Proceed f rom where you were  and at  

1.30,  i f  you can bear that  in  mind,  we wi l l  take an 

adjournment .  

ADV MOHLAMONYANE SC :    I  wi l l ,  Madam Chai r .   Thank 

you.   Go to 179,  paragraph 179,  Advocate Batohi .  

ADV BATOHI :    Yes,  I  am there.  
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ADV MOHLAMONYANE SC :    Can you comment  on 179?  

ADV BATOHI :    Yes.  

“So af te r  I  got  Advocate  Broughton 's  

analys is of  the evidence and opin ion,  I  was 

sat is f ied that  there was suf f ic ient  basis t o  

request  the President  to  establ ish an 

enqui ry in to Advocate Chauke 's f i tness to  

hold of f ice in  respect  of  the  Booysen  

mat ter .  

Wi th regard to  the Mdlu l i  mat ter ,  I  

requested Advocates GI  Hul ley and S  

Wentzel  to  provide me wi th an opin ion on 

Advocate Chauke 's conduct  in  th is  regard. ”   

They d id so and concluded,  understanding that  a l ready 

Advocate Nalane had requested,  had recommended that  th is  

mat ter  a lso be inc luded in  any referra l ,  they d id  make a  

recommendat ion in  an opin ion that  there was suf f ic ient  basis 

to  conduct ,  to  recommend to the President  that  any f i tness to  

hold enqui ry inc lude Advocate Chauke 's conduct  in  the Mdlu l i  

mat te r .  

ADV MOHLAMONYANE SC :    That  opin ion is  the one you  are  

referr ing to here in  LO01047 to LO01067,  which is  conta ined 

in  bundle LO4.   I t  is  in  bundle LO4.   Hul ley SC and S  

Wentzel 's  opin ion  is  the one referred to here.  

ADV BATOHI :    That  i s  cor rect .  
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ADV MOHLAMONYANE SC :    I t  wi l l  la ter  be  marked 

accord ingly and be handed up,  Madam Chair .   180,  

paragraphs 180 and i ts  subparagraphs that  you can leave out .   

I t  is  a l ready deal t  wi th .   Go to paragraph 182 immediate ly on  

page 78.  

ADV BATOHI :    Yes,  just  fo r  c la r i ty ,  just  to  say that  f rom 

paragraph 180 through to 181 summarises the key aspects of  

the mat ters wi th regard to the Booysen and Mdlu l i  mat ter .   So 

at  182.  

CHAIRPERSON :    I  beg your pardon,  counsel .   The fur ther  

opin ion that  you considered necessary  in  re lat ion to the 

Mdlu l i  mat ter ,  as you ment ioned in  paragraph 139,  was 

sought  and obta ined in  2023.  

ADV BATOHI :    I  do not  have the document  before me,  so I  

cannot  conf i rm that .   We need the date.  

CHAIRPERSON :    I f  you quick ly jus t  go through the index of  

LO1,  you wi l l  see on page marked 04 on top.   Legal  opin ions 

bundle,  next  page of  one .   I t  says 4  there on top and i tem 9.   

10 July 2023,  legal  opin ion of  GI  Hal ley .   10 July 2023 is  at  

LO01047 to LO01063.  

ADV BATOHI :    That  appears to  be  the one ,  Chai rperson.  

CHAIRPERSON :    The date is  cor rect .  

ADV BATOHI :    Yes,  i t  is  Hal ley and Advocate Wen tzel  as  

wel l .  

CHAIRPERSON :    I t  was sought  in  2023 .   
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ADV BATOHI :    That  i s  cor rect ,  Chai rperson.    

CHAIRPERSON :    And as you say,  because the fo rmer team 

of  Advocate de Kock  and correc t  me,  whether  i t  is  Dr  

Broughton or  De Kock team, one of  the two,  had not  

expressed a v iew in  re lat ion to the Mdlu l i  mat ter .  

ADV BATOHI :    I t  is  Dr  Broughton had not  expressed a v iew .  

CHAIRPERSON :    I t  is  Dr  Broughton?  

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    Now,  I  would l ike  to  take you back to your 

ear l ie r  test imony ,  that  what  was important  in  these two 

mat ters was the evidence .   I  do understand that  wi th  regard  

to the in i t ia l  memo of  doctor ,  or  ra ther ,  Advocate de Kock,  

you had just  assumed of f ice and there was l i t igat ion pending 

upon the assumpt ion of  o f f ice  and you needed to d iscuss the 

way forward wi th regard to that  pending l i t igat ion.  

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    I  wi l l  not  go back to the ear l ie r  quest ion 

per ta in ing to the seeking of  opin ions,  legal  opin ions,  

regard ing the Booysen 's mat ter .   But  wi th  regard to the Mdlu l i  

mat te r ,  g iven that  answer that  you gave us,  which I  thought  

was correct ,  tha t  what  was important  was actual ly  the 

evidence.   Now,  you would have been in  of f ice for ,  say,  three 

years,  four  years.   You would have been in  a posi t ion to form,  

or  rather  to  go through the evident ia l  mater ia l  yourse l f  before  

seeking a legal  opin ion,  that  is ,  wi th  regard to the Mdlu l i  
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mat te r .   Given the  fact  that  ev idence was more important ,  was 

i t  necessary to  seek a legal  opin ion four  years la ter  wi th  

regard to th is  mat ter ,  the Mdlu l i  mat ter ,  when you could have 

then gathered the  evident ia l  mater ia l  and formed that  opin ion  

yoursel f?  

ADV BATOHI :    Chai rperson,  i f  I  may,  the work of  a  N at ional  

Di rector  is  very compl icated  and i t  requi res running a rather  

b ig inst i tu t ion  and the funct ions are very var ied  and you have 

to depend on op in ions  and where you can,  in  important  

decis ions,  yes,  you must  look at  the  evidence as wel l .   So in 

the Mdlu l i  mat te r ,  in  the Mdlu l i  mat ter…  

CHAIRPERSON :    No,  no,  no,  I  just  want  to  in tervene,  

counsel .   I  am asking th is  quest ion based on your ear l ier  

answer,  saying what  was cr i t i ca l ?  Was the evidence.  

ADV BATOHI :    I  am get t ing to that ,  Chai rperson .   

CHAIRPERSON :    So I  am asking that  now four  years la ter ,  

a f ter  your  assumpt ion of  o f f ice,  because you had been g iven 

opin ions that  d id  not  c lose that  gap in  re lat ion to Mdlu l i  

mat te r ,  was i t  then not  necessary for  yoursel f  to  have used 

th is  per iod  f rom 2019 to 2023 to look at  the evidence yoursel f  

ra ther  than looking or  seeking a legal  opin ion?  

ADV BATOHI :    Chai rperson,  at  that  point ,  I  had Advocate  

Nalane 's opin ion that  recommended that  the case of  Richard 

Mdlu l i  a lso be refer red to the President .   I  then wanted  and 

h is  opin ion was a lso  there were gaps  and so  I  requested a  
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fur ther  opin ion  and at tached to the second opin ion was some 

of  the evidence in  the mat ter .   I  concede i t  was not  a l l ,  but  i t  

was the invest igat ing of f icer 's  s tatement  was one of  the  

at tachments to  that  opin ion.   I  do not  th ink th is  i s  in  any 

bundle,  but  we do have a copy o f  h is  statement  that  was 

at tached to the op in ion,  which I  a lso  considered in  tak ing th is  

decis ion and,  counsel ,  i f  we can get  that  s tatement  and refer  

the panel  to  i t  and  I  am in your hands,  but  perhaps hand i t  up  

as an exhib i t .   Chai rperson,  the point  I  make is  that  that  

opin ion had var ious annexures tha t  inc luded th is  statement  

that  summarised the evidence in  the docket .   I t  a lso had 

cer ta in other  documents I  cannot  recal l  o f fhand,  but  they  are  

a l l  re fer red to in  the opin ion,  so tha t  was a lso before me.  

CHAIRPERSON :    I  understand what  was before you .   My 

quest ion is ,  as you said ear l ier ,  what  was cr i t ica l  a t  that  s tage 

was the evidence that  you needed to look at .   You 

nonetheless sought  legal  opin ions.   Now,  I  am saying  to you,  

based on your own answer,  even four  years la ter ,  you sought  

a fu r ther  opin ion in  re lat ion to the  Mdlu l i  mat ter .   Was i t  then 

not  an appropr ia te moment  for  you to sat is fy  yoursel f  f rom 

the very evidence i t se l f ,  par t  o f  which you have just  

ment ioned,  wi thout  necessar i l y  looking at  the opin ion o f  

somebody?  

ADV BATOHI :    Chai rperson,  i t  was indeed about  four  years  

la ter .   On the face of  i t ,  g iven what  Advocate Nalane had said,  
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th is  was a gross miscarr iage of  just ice to  the Ramo gibe fami l y  

and I  needed to look in to th is  mat ter  more c losely .   As I  sa id,  

i t  is  the responsib i l i ty  of  any responsib le Nat ional  Di rector  to  

look in to cases that  you,  on the face of  i t ,  appears to  be a  

gross miscarr iage of  just ice,  but  you look in to i t ,  because at  

the end of  the day,  af te r  looking in to i t ,  you might  come to a  

conclusion that  i t  was  not  the case,  but  you do need to look 

in to i t  and in  my v iew,  that  is  precise ly what  I  was doing,  to  

look in to  i t ,  to  ensure that  th is  mat ter  was proper ly  deal t  wi th .   

Advocate Hul ley  and Wen tzel 's  opin ion had evidence in  the 

form of  the invest igat ing of f icer 's  s tatement  at tached to i t ,  so  

that  is  what  I  d id ,  Chai rperson,  and I  can take i t  no fur ther .  

CHAIRPERSON :    I  wi l l  take that  you do  not  want  to  answer  

my quest ion.  

ADV BATOHI :    No,  p lease,  Chai rperson,  I  would hope that  

you do not  take i t  in  that  way .   I  am expla in ing  to you 

. . . [ in tervenes]  

CHAIRPERSON :    Let  me repeat  mysel f  and I  based my 

quest ion on your answer ear l ie r ,  your  own evidence  and the  

answer could be very br ie f .   Ear l ier  on,  when my s is te r  asked 

you a quest ion about  th is  legal  opin ions that  you sought ,  your  

answer was that  when seeking,  le t  me just  see how you even 

said i t .  

ADV BATOHI :    I  wi l l  be carefu l  about  the language that  I  use  

in  f ront  of  you.   I  am t ry ing to be real ly  carefu l .  
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CHAIRPERSON :    Precise ly because we are tak ing notes.  

ADV BATOHI :    I  understand.   

CHAIRPERSON :    I t  is  ev idence tha t  we need to cons ider .  

ADV BATOHI :    Yes,  I  understand.  

CHAIRPERSON :    And i t  is  important  because we take what  

you say very ser ious .   You said that  what  was important  was 

the evidence.  

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    And I  am basing my quest ions on that  and 

say,  f ine,  wi th  regard to the in i t ia l  mat te r ,  the De Kock team 

internal  memorandum, one would understand because you 

had just  assumed of f ice  and there was l i t igat ion  pending .   

Subsequent  there to ,  you sought  legal  opin ions wi th regard to  

both mat ters,  but  they d id not  cover the  Mdlu l i  mat ter ,  the  

Broughton opin ion .   Four years la ter ,  despi te  the fact  that  you 

conceded that  what  is  important  in  re lat ion to th is  mat ter  i s  

the evidence i tse l f ,  my quest ion is  four  yea rs la ter ,  you then 

d id  not  do what  you considered to be more important  

. . . [ in tervenes]  

ADV BATOHI :    Chai rperson,  sorry.  

CHAIRPERSON :    Would you p lease g ive me a second to  

f in ish?  

ADV BATOHI :    Yes,  of  course.  

CHAIRPERSON :    You said your decis ion,  i t  was important .   

In  fact ,  you said what  I  wanted was my decis ion to be based 
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on evidence.   And that  is  why I  keep on going back to that  

very evidence tha t  you presented ear l ier ,  to  say i f  ev idence 

was important ,  four  years la ter  s t i l l ,  you sought  a  fur ther  

opin ion when you had been in  of f ice  for  a whi le  and you could  

have easi ly  obta ined the evident ia l  mater ia l  that  you 

considered to be important ,  to  decide as you say,  what  was 

important  fo r  that  decis ion was the evidence.   And that  is  why 

I  am asking you the quest ion.  

ADV BATOHI :    Chai rperson,  f i rs t l y ,  I  th ink we should  get  the  

four  years and f igure out  whether  i t  was four  years.  

CHAIRPERSON :    I  do not  know.   I  sa id i t  could have been 

four  years f rom 2019 to 2023 when you sought  the opin ion  of  

Advocate Hu l ley.  

ADV BATOHI :     Okay,  four  years f rom that  date,  yes.  

CHAIRPERSON :    There had been some development .  

ADV BATOHI :    Yes,  that  is  correct .  

CHAIRPERSON :    I t  could be two years,  i t  could be three 

years.   But  you had at  least  been in  of f ice fo r  a whi le .    

ADV BATOHI :    Mmm-mmm.  

CHAIRPERSON :    So I  do not  want  to  repeat  my quest ion,  but  

i f  you th ink that  you have covered i t ,  maybe we shou ld c lose 

that  par t .  

ADV BATOHI :    Chai rperson,  in  my v iew,  seeking an opin ion  

together  wi th the evidence of  the invest igat ing of f icer  was an 

appropr ia te course of  act ion at  that  point ,  which is  what  I  d id .  
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ADV BALOYI -MERE SC :    Can I  make a fo l low-up?  Advocate  

Batohi ,  p lease do  not  take th is  as the panel  fau l t ing you fo r  

seeking an opin ion .   You are ent i t led,  as  the head of  the  

inst i tu t ion,  to  seek an opin ion.   What  we want  to  establ ish is ,  

a f ter  assuming of f ice and af ter  you real ise that  there are a  

number of  problems re lat ing to maybe the Cato Manor ,  the 

Booysen’s mat ter  and the Mdlu l i  mat te r ,  did you take your 

t ime out  of  your  busy schedule ,  and I  want  to  accept  that  you 

are busy,  d id you take your t ime out  of  your  busy sc hedule to  

look at  the f i les?   Because even i f  you were to receive an 

opin ion,  at  some stage,  you had to  sat is fy  yoursel f  that  that  

which is  conta ined in  the opin ion and that  which was deal t  

wi th  by whoever  draf ted the opin ion ,  is  the cor rect  facts,  

because counsel  may come in and g ive a legal  opin ion,  but  

you are the reposi to ry of  the facts .   The facts should be 

known by you.   The facts  are in  your  hands .   Have you ever  

taken t ime to acquaint  yoursel f  wi th  the facts in  these two 

mat ters ,  even though you sought  legal  opin ions?  

ADV BATOHI :    Chai rperson,  as I  ind icated,  the second legal  

opin ion had facts and evidence,  being the invest igat ing  

of f icer 's  very comprehensive summary of  the evidence  and in  

my v iew,  I  d id  suf f ic ient  to  take in to account  the evidence and 

the facts before I  made the  recommendat ion in  the  

c i rcumstances .  

MS RAMAGAGA :    So you re l ied on those summaries ?  
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ADV BATOHI :    I  re l ied on the invest igat ing of f icer 's  summary 

of  the evidence,  yes.  

MS RAMAGAGA :    Thank you.  

ADV BATOHI :    That  i s  in  the Mdlu l i  mat ter .  

MS RAMAGAGA :    Thank you.  

CHAIRPERSON :    Advocate Batohi ,  perhaps we should  

adjourn now.   Advocate Mohlamonyane ,  your  last  paragraph 

was 179.   I f  there is  no fur ther  quest ion in  re lat ion to that  

aspect ,  i f  we then take a break,  then you  wi l l  cont inue when 

you resume next  week f rom where you want  to  resume.  

ADV MOHLAMONYANE SC :    Ja,  I  have no fu r ther  quest ions 

on paragraph 179.  

CHAIRPERSON :    No fu r ther  quest ions?  

ADV MOHLAMONYANE SC :    Yes.  

CHAIRPERSON :    As we d iscussed dur ing the tea break and 

communicated our  proposal  to  your  counsel ,  a l l  counsel ,  we 

wi l l  ad journ  unt i l  next  week .   Unt i l  next  week,  Wednesday,  I  

am not  sure what  the date is  exact ly .  

ADV MOHLAMONYANE SC :    I t  is  the 3rd,  Madam Chai r .  

CHAIRPERSON :    Yes,  thank you,  counsel .   So the 3rd of  

December at  n ine o 'c lock,  we seek to enable the Chauke team 

to prepare themselves ,  as they requested,  an opportuni ty  to  

look at  th is  ev idence and be ready for  cross -examinat ion as  

soon as Advocate  Ba tohi  f in ishes her  ev idence- in -chief .   We 

do so fo r  many reasons,  main of  which are that  the bundles 
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were provided very la te.  

 Secondly,  Advocate Chauke 's team compr ised of  two 

counsel ,  had made a request  to  the  state,  the state a t torney,  

to  assist  them wi th appointment  of  a  fur ther  counsel ,  jun ior  

counsel .   Because as they bel ieve and we consider  fa i r l y  so,  

the evident ia l  team compr ises of  a  number of  Advocates and 

to ensure that  some fa i rness is  af forded to the  legal  team 

based on the equal i ty  of  a rms,  they should then make that  

request  to  the sta te at torney .    

 In  the meant ime,  they should prepare.   But  because 

they have not  received assistance whi le  that  request  i s  

pending,  we shou ld enable them at  least  two days added to  

th is  weekend to prepare .   This means Advocate Chauke 's  

team, you wi l l  have Saturday,  Sunday,  Monday  and Tuesday 

to get  ready,  so that  when we reconvene on Wednesday,  the 

th i rd,  we should not  in ter rupt  th is  proceedings because of  a  

need of  t ime.    

 I t  is  for  that  reason that  we consider  i t  appropr ia te to  

af ford you an opportuni ty  to  ref lect  on these records that  you 

received la te and prepare for  a c ross -examinat ion.   We are  

to ld that  Advocate Batohi 's  ev idence- in -chief  may be 

concluded probably  on Wednesday .   And i f  when that  

happens,  hopefu l l y ,  you wi l l  and should be ready to s tar t  wi th  

your c ross-examinat ion .    

 We are therefore ,  as I  sa id,  go ing to agenda unt i l  
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Wednesday,  the th i rd of  December at  n ine o 'c lock.   And when 

we resume at  the end of  Advocate Batohi 's  ev idence,  the  

evidence leading team wi l l  then hand up the documents that  

we spoke about ,  inc luding the exhib i t s ,  a  l i s t  o f  exhib i ts ,  

exchange of  fur ther  documents,  inc luding the dockets and 

other  documents  that  we ment ioned dur ing our  chamber  

d iscussions.   We wi l l  then adjourn unt i l  next  Wednesday,  

December 3rd .   We adjourn.   

ENQUIRY ADJOURNS UNTIL 3 DECEMBER 2025  

-  -  -  -  -  -  -  -  -  -  -  -  -  -  
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