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PROCEEDINGS ON 27 NOVEMBER 2025  

CHAIRPERSON :    Good morning,  everyone.   We seem to be 

having a b i t  o f  a  problem wi th f ix ing the a i rcon on the ext reme 

r ight .   May I  f ind out  f rom counsel  or  everybody on the r ight  

s ide,  is  th is  a i rcon on your s ide work ing?  Is  i t  work ing?   

FEMALE SPEAKER :    So i t  is  only  us here.  

CHAIRPERSON :    Is  i t  e f fect ive?  You are able to  –  i f  i t  is  not  

too cold for  you,  you can just  make i t  a  l i t t le  b i t  co lder  

because we are burn ing where we are.   There is  noth ing  

cool ing our  a rea.   Given the advanced age,  we are st ruggl ing.   10 

So you can increase i t  a  l i t t le  b i t .   Just  make i t  a  l i t t le  b i t  

cooler .   I f  i t  gets co lder  for  you,  you can just  adjust  i t  f rom 

t ime to t ime.   Thank you,  Advocate  Mtsweni .   I  know Advocate  

Hul ley was compla in ing of  the heat .  

ADV HULLEY SC :    I  was.   What  happened wi th that  par t icu la r  

ai rcon is  that  those…  

CHAIRPERSON :    We wi l l  t ry  to  at tend to i t  dur ing the  

adjournment .   Good morning,  everyone.   Good morning,  

Advocate Batohi .    

ADV BATOHI :    Good morning,  Chai rperson,  the Panel ,  and 20 

good morning to Advocate Chauke and h is team.   

CHAIRPERSON :    Good morning,  Advocate  Chauke.   

Counsel ,  Advocate Mohlamonyane,  maybe before we star t ,  

le t  me just  remind you that  your  team commit ted to prepar ing  

the bundle  of  exh ib i ts .   Just  remind them, Advocate  Hul ley  
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and team.  Remember to  prepare that  bundle so tha t  at  the 

end of  Advocate Batohi 's  test imony,  we should be having that  

bundle ready.    

 Secondly,  the  cop ies  of  the dockets ,  have they been 

prepared or  the preparat ion is  underway?  The dockets,  

copies of  a  bundle of  dockets.   I  see the lady in  the  ext reme 

end is  nodding.   I  suppose i t  is  underway.   The preparat ion  

is  underway.    

ADV HULLEY SC :    [ Ind ist inct ]… i t  is  just  a  mat ter  of  actual ly  

paginat ing …[ indist inct ] .  10 

CHAIRPERSON :    Yes.  

ADV HULLEY SC :    [ Ind ist inct ] .  

CHAIRPERSON :    That  i s  why I  am reminding you tha t  I  hope 

i t  is  underway.   Hopefu l l y ,  by the  end of  business,  I  mean,  

end of  business of  Advocate Batohi 's  test imony,  we should  

have those bundles.    

ADV NGCUKAITOBI SC :    Chai r ,  I  th ink on that  top ic,  there 

is  a miss ing docket ,  and in  between the dockets,  there are  

a lso missing documents.   The docket  we speci f ica l ly  a re  

concerned about  is  the docket  of  Kwazi  Ndlovu ,  the 16 -year -20 

o ld that  was executed at  n ight  at  home.   The NPA has not  

d isc losed i t .    

CHAIRPERSON :    I  suppose i t  is  easy for  the teams to confer  

wi th  one another  and make sure that  you obta in those 

documents.   They should be somewhere.   I  th ink i t  is  just  a  
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quest ion of  co l laborat ing wi th one another  and then get t ing  

those documents.   Mine was just  to  remind you,  as  we are 

heading towards the end of  Advocate Batohi 's  ev idence - in-

chief ,  the th i rd aspect  that  I  thought  I  should remind you,  

Advocate Mohlamonyane,  i s  to ,  as you proceed,  to  remember  

that  aspect  that  I  ment ioned,  to  ascer ta in or  to  check f rom 

the pol icy whether  i t  g ives,  i t  requi res cer ta in aspects to  be 

compl ied wi th before a DPP enters  the jur isd ict ional  area of  

another  DPP.    

 That  might  be provided in  the pol icy .   I  have not  seen 10 

that .   I f  i t  is  not  in  the pol icy,  le t  us know whether  i t  is  a  

mat ter  of  pract ice or  not .   Let  me just  check i f  there is  

anyth ing that  should be brought  to  your  at tent ion.   I  beg your 

pardon.   I  thought  that  as we begin,  I  should just  remind you 

of  those mat ters that  remain outstanding.   Advocate Batohi ,  

remember you are  st i l l  under oath .    

ADV BATOHI :    I  do.   Thank you,  Chai r .    

CHAIRPERSON :    Thank you,  Madam.   Advocate  

Mohlamonyane,  you may proceed.    

SHAMILA BATOHI :    (s t i l l  under oa th)  20 

EXAMINATION BY ADV MOHLAMONYANE SC  

(CONTINUES) :    Thank you,  Madam Chai r .    

ADV BATOHI :    Chai rperson,  i f  I  may,  before Counsel  begins  

to lead me on the  quest ions that  the issue of  the one docket  

that  has been ra ised by Counsel  Ngcukai tobi ,  that  o f  Kwazi  
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Ndlovu,  I  would l ike to  ment ion that  in  respect  of  that  case,  I  

had test i f ied that  there was one docket  where,  in  respect  of  

a l l  the dockets that  I  sent  back to KZN and asked the DPP to 

look at  them and take a decis ion whether  there is  ev idence 

to prosecute.  

 This was the one docket  that  ac tual ly ,  in i t ia l ly ,  i t  

came back decl in ing a l l  dockets.   I  quer ied th is  par t icu la r  

docket  and I  sa id ,  p lease look at  th is ,  look at  th is  ev idence 

and carefu l l y  consider  these issues.   A decis ion was taken to 

prosecute in  th is  par t icu lar  mat ter .   I t  could  be tha t  is  the  10 

reason why th is  docket  is  not  wi th  the others,  but  we wi l l  

cer ta in ly  get  that  docket  as soon as possib le and make sure  

that  that  is  d isc losed as wel l .   That  mat ter  d id proceed to t r ia l  

and the accused were qui t ted.   That  is  my recol lect ion of  that  

mat te r .   Thank you,  Chai rperson.    

CHAIRPERSON :    Thank you,  Advocate Batohi .   Advocate  

Mohlamonyane.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   As I  

ind icated in  chambers,  Advocate Batohi  would l ike to  expla in 

cer ta in aspects ar is ing f rom the quest ions f rom the  Panel  20 

yesterday and she is  request ing  that  she be g iven an 

opportuni ty ,  maybe on Monday,  to  deal  wi th  them.  As for  

today,  we are ready to commence wi th the evidence re lat ing 

to the Mdlu l i  mat ter .  

CHAIRPERSON :    Thank you,  Counsel .   Let  us  see how far  
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we go and I  am sure Advocate Batohi  wi l l  be g iven that  

opportuni ty .    

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .   Now,  

the Mdlu l i  mat te r ,  before we lead evidence,  per ta ins to  

paragraphs 3,  3 .1,  3 .1.1 ,  I  beg your pardon,  3.1.1  

…[intervenes] .  

CHAIRPERSON :    I  beg your pardon,  Counsel .   I t  is  3 ,  3 .2,  e t  

cetera,  not  3.1.    

ADV MOHLAMONYANE SC :    Yes,  le t  me begin ,  le t  me 

correct  mysel f .   They per ta in to  3,  3 .1.2.    10 

CHAIRPERSON :    3 .2,  ra ther .   Look at  page 7 of  the gazet ted  

terms of  reference .   Do you have that?   

ADV MOHLAMONYANE SC :    I  have i t  in  f ront  of  me.   3 .1  

…[intervenes] .  

CHAIRPERSON :    Okay,  le t  us look at  that .  

ADV MOHLAMONYANE SC :    3 .1.2  re lates to …[ intervenes] .  

CHAIRPERSON :    The main heading is  3 and then i t  goes to  

3.1.   I  suppose you wi l l  then read 3 and go to 3.2 wi th  regard 

to Mdlu l i .   Am I  r ight?   

ADV MOHLAMONYANE SC :    Before I  go to 3.2 ,  Madam 20 

Chai r ,  a  par t i cu la r  reference is  made to the issue of  Richard 

Mdlu l i  in  3.1.2 on page 7 of  the te rms of  reference .    

CHAIRPERSON :    Yes,  thank you.  

ADV MOHLAMONYANE SC :    As wel l  as 3.2,  3 .2.1,  3 .2.2.   

3 .2.2.1 ,  3 .2.2.2 ,  3 .2.2.3 ,  3 .2.3 ,  3 .2.4 ,  3 .2.5 ,  3 .2.6 ,  and 3.2.7.    
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CHAIRPERSON :    Thank you,  Counsel .    

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .   

Advocate Batohi ,  le t  me d i rect  your  at tent ion to page 67 of  

your  af f idavi t  f rom paragraph 158 where the Mdlu l i  mat ter  

begins.   May you star t?    

ADV BATOHI :    Thank you,  Counse l .   Chai rperson,  i f  I  could 

say again that  th is  mat ter ,  aga in,  I  have no personal  

knowledge of  i t ,  but  I  have ext racted f rom informat ion,  

documents,  a f f idavi ts ,  e t  cetera,  that  has been  –  tha t  I  have 

had access to.   And I  a lso,  I  must  say that  th is  par t  o f  i t ,  10 

deal ing wi th Mdlu l i ,  is  not  comprehensive enough.   I t  was due 

to the very,  very t ight  t ime const ra ints that  we had in  t ry ing  

to put  my af f idavi t  together .   I  wi l l  deal  wi th  some of  the deta i l  

today.  

 I f  I  may proceed then,  Chai rperson.   From paragraph 

158 th rough to 159.7,  i t  is  just  a  very br ie f  summary of  the  

facts in  th is  mat ter ,  which I  wi l l  go through now.   Richard  

Mdlu l i  was a General  in  the South Af r ican Pol ice Serv ice and 

had been charged wi th,  amongst  others,  the murder of  Mr  

Tefo Oupa Ramogibe.   He was a lso  charged wi th two counts  20 

of  a t tempted murder of  Mr  Ramogibe and Ms Al ice Manana.   

He was a lso charged wi th th ree counts of  k idnapping in  

re lat ion to Ms Manana,  Mr Ramogibe,  and Ms Tshid i  

Buthelezi ,  two counts of  common assaul t  re lat ing to Ms 

Manana,  two counts of  assaul t  wi th  in tent  to  do gr ievous 
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bodi ly  harm in respect  of  Ms Manana and Mr Ramogibe,  four  

counts  of  cont ravening the Int imidat ion Act  72  of  82,  as wel l  

as defeat ing the ends of  just ice.    

 From page 59,  in  paragraph 159,  I  br ie f ly  set  out  the  

evidence,  a summary of  some of  the  evidence in  the a f f idavi t  

o f  the Invest igat ing Of f icer ,  Colonel  Kobus D Meyer Roelofse,  

which is  dated 5  Apr i l  2012.   And the evidence,  cr i t i ca l  

ev idence in  the docket  showed that  Mr Mdlu l i  had been 

bet rothed to Ms Buthelezi  in  a customary union.   They 

became est ranged.   Ms Buthelezi  then entered in to a  10 

re lat ionship wi th Mr Ramogibe.  

 Mr Mdlu l i  was unhappy wi th th is  re lat ionship and 

threatened to k i l l  Mr Ramogibe i f  he pers is ted w i th the  

re lat ionship.   The re lat ionship nevertheless cont inued and 

they eventual ly  marr ied on the 22 n d  o f  Ju ly 1998,  but  kept  i t  

a  secret ,  inc luding f rom immedia te fami ly  because of  the 

threats and them being ext remely scared of  in  par t i cu la r  Mr 

Mdlu l i ,  and the couple went  in to h id ing.    

 Ms Manana had been,  who is  the compla inant  in  the  

number of  the charges that  I  read out ,  inc luding the at tempted 20 

murder charge,  had been a wi tness at  the marr iage ceremony,  

a c iv i l  ceremony.   On 17 October 1998,  she was at tacked in  

her  home and ser iously wounded,  shot  twice when she 

opened the door to  her  assai lant .   She stated that  she had 

ident i f ied Mr Mdlu l i ' s  vehic le at  the scene.   This is  just  one 
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b i t  o f  ev idence.   There is  lo ts of  o ther  ev idence.    

 On the  23 r d  o f  December 1998,  an at tempt  was made 

on the l i fe  of  Mr Ramogibe,  eventua l ly  the gent leman who was 

k i l led and the  deceased in  the murder case.   He repor ted the  

at tempted murder  at  the Vosloorus Pol ice Stat ion.   A  docket  

was opened but  la ter  c losed.   At  some point  la te r ,  th is  

at tempted murder docket  was reopened and a Constable 

Dlomo,  was assigned to invest igate  the mat ter .   Mr Ramogibe 

was convinced to come out  of  h id ing  to assist  in  th is  

invest igat ion.   And paragraph 115 …[intervenes] .  10 

ADV MOHLAMONYANE SC :    A l low me to in terpose there.   I  

must  ment ion,  Madam Chair  and your s is te rs,  that  Colonel  

Kobus D Meyer  Roelofse wi l l  be ca l led as a wi tness.   Now, 

most  of  the facts in  the Mdlu l i  i ssue are deta i led in  the  

judgment  of  Murphy.    

ADV BATOHI :    That  i s  cor rect .    

ADV MOHLAMONYANE SC :    Murphy J,  in  the High Court  o f  

Pretor ia .  

ADV BATOHI :    That  i s  cor rect .    

ADV MOHLAMONYANE SC :    And we wi l l  deal  wi th  that  in  a 20 

moment .    

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    You may proceed.    

ADV BATOHI :    So,  just  to  wrap up the last  par t ,  a f ter  Mr 

Ramogibe came out  of  h id ing to assist  in  the invest igat ion 



27 NOVEMBER 2025  –  DAY 9  

Page 10  o f  170  

in to h is  at tempted murder,  the invest igat ing of f icer  in  that  

mat te r ,  one Constable Dlomo,  drove Mr Ramogibe to the  

scene of  the prev ious shoot ing where the at tempted murder  

took p lace,  apparent ly  to  do a  point ing out ,  where Mr 

Ramogibe was shot  and k i l led in  an  apparent  robbery .    

 Constable Dlomo made a statement  in  which he 

c la imed that  he  was robbed of  h is  serv ice p isto l  and the  

vehic le he was dr iv ing.   Mr Ramogibe h imsel f  was wear ing a  

gold chain which was not  taken.   So,  the essence  

…[intervenes] .  10 

ADV MOHLAMONYANE SC :    Now. . .    

ADV BATOHI :    Pardon me.    

ADV MOHLAMONYANE SC :    Excuse me.   Now,  there was a 

stage when L ieutenant  Colonel  Mdlu l i  made representat ions 

to Advocate Chauke.    

ADV BATOHI :    That  i s  correct .   He d id make representat ions 

af ter  he had been charged wi th a l l  o f  these ,  those charges 

that  I  ment ioned.   He made representat ions to Advocate 

Chauke and I  wi l l  deal  wi th  a br ie f  t imel ine and that  wi l l  f i t  

in to that  t imel ine .   Upon receipt  o f  the recommendat ions,  20 

Advocate Chauke  asked the team, the prosecut ion team who 

was deal ing wi th th is  mat ter .   The team was led by Advocate  

Zais Van Zyl .   The cur rent  Publ ic  Protector  was a lso a  

member of  that  team at  the t ime,  Advocate Kholeka Gcaleka ,  

and there was another  prosecutor ,  I  cannot  recal l  the name, 
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who is  actual ly  cur rent ly  work ing in  the of f ice of  the Publ ic  

Protector .    

 The team looked at  the representat ions and 

recommended tha t  the prosecut ion  cont inue.   They were of  

the v iew that  there was st rong c i rcumstant ia l  ev idence and 

that  the representat ions of  L ieutenant  General  Mdlu l i  were 

essent ia l l y  that  the case was fabr icat ed against  h im in  the  

context  of  a  consp i racy against  h im by the then General  Phele 

…[intervenes] .  

ADV BALOYI -MERE SC :    Sorry to  in te rrupt .   Where is  the  10 

wi tness in  the af f idavi t  o r  she is  narrat ing f rom memory?   

ADV MOHLAMONYANE SC :    Madam Baloyi -Mere,  she is  on  

paragraph 159.7,  but  she is  narrat ing f rom memory to expla in  

that  there was a stage when representat ions were made to  

Advocate Chauke af ter  Mdlu l i  was charged.    

ADV BALOYI -MERE SC :    In  that  case,  I  wi l l  ask her  to  go a  

l i t t le  b i t  s lower because we do not  have i t  on the af f idavi t  and 

so we are making notes.  

ADV MOHLAMONYANE SC :    Yes,  indeed.    

ADV BATOHI :    Thank you,  I  appreciate that .   I  do have some 20 

notes which perhaps we should make avai lab le to  the  Panel  

so i t  might  be a b i t  easier  to  fo l low.   I  am not  sure ,  I  have 

scr ibb led on my copy,  but  maybe that  might  be helpfu l  to  the  

Panel .    

CHAIRPERSON :    I  suggest  that  you keep your notes .   I  th ink 
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that  par t  o f  ev idence appears  in  the  other  bundle,  the referra l  

bundle.   So we can capture that  f rom the other  bundles that  

we have,  the in i t ia l  re fer ra l  bundle.    

ADV BATOHI :    Yes,  thank you,  Chai rperson.   I  wi l l  go s lower.  

CHAIRPERSON :    But  do go s lower .   Thank you.    

ADV BATOHI :    Thank you.   So af ter  receiv ing the  

representat ions and receiv ing the  team's recommendat ion  

that  the prosecut ion cont inue,  Advocate Chauke nevertheless 

wi thdrew the charges against  Mr Mdlu l i ,  L ieutenant  General  

a t  the t ime,  and recommended the mat ter  p roceed to an  10 

inquest .  

ADV MOHLAMONYANE SC :    You may proceed.    

ADV BATOHI :    Perhaps we could  deal  wi th  the  t imel ine at  

th is  point .    

ADV MOHLAMONYANE SC :    Yes,  go to  –  there is  a  cer ta in  

chronology that  you have to deal  w i th .  

ADV BATOHI :    Yes.  

ADV MOHLAMONYANE SC :    You may deal  wi th  i t .    

ADV BATOHI :    Thank you,  Counse l .   Chai rperson,  br ie f ly  the  

chronology of  th is  mat ter ,  which wi l l  assist ,  hopefu l ly ,  the  20 

Panel  …[intervenes] .  

ADV MOHLAMONYANE SC :    Chronology of  events,  not  so ?   

ADV BATOHI :    Yes,  that  is  correct .  

ADV MOHLAMONYANE SC :    Okay.  

ADV BATOHI :    Relat ing to th is  mat ter .   Mr Mdlu l i ' s  arrest  on 
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the charges of  murder,  the charges I  ment ioned ear l ier ,  

k idnapping,  assau l t ,  e t  cetera ,  took p lace on the 31 s t  o f  March 

2011.   On the …[ intervenes] .   

ADV MOHLAMONYANE SC :    Just  a minute.   Give the  Panel  

a chance to make notes.    

ADV BATOHI :    On the 17 t h  o f  November 2011,  some eight  

months or  so la ter ,  Mr Mdlu l i ' s  a t torneys made the  wr i t ten  

representat ions to Advocate Chauke that  I  ment ioned,  

a l leg ing a fabr ica ted case against  h im in  the context  of  a  

conspi racy agains t  h im by the then General  Cele ,  tha t  would 10 

be subsequent  Min ister  Cele ,  who was at  the t ime,  i f  I  recal l  

correct ly ,  the Nat ional  Commissioner of  the Pol ice,  General  

Pet ros,  General  Lebeya,  who subsequent ly  became the Head 

of  the DPCI or  the Hawks in  2019,  and General  Dramat .   On 

the 2n d  o f  February 2012,  Advocate Chauke wi thdrew al l  

charges against  Mr Mdlu l i .    

CHAIRPERSON :    The date is  …[intervenes] .  

ADV BATOHI :    2n d  February 2012.    

CHAIRPERSON :    February?  

ADV BATOHI :    That  i s  correct ,  Chai rperson.   He wi thdrew al l  20 

charges and referred the murder mat ter  to  an inquest ,  as I  

ment ioned,  against  the opin ion of  the prosecut ion team to  

cont inue wi th the prosecut ion.  

 On the 13 t h  o f  May 2012,  Freedom Under Law 

launched an appl icat ion,  and I  wi l l  contextual ise that  in  a  
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moment ,  for  the review of  var ious decis ions inc luding th is  one 

that  Advocate Chauke took.   On the 9 t h  o f  October 2012,  

Freedom Under  Law,  which I  wi l l  ment ion as  FUL in  short ,  

f i led a supplementary af f idavi t .    

CHAIRPERSON :    What  is  the date?   

ADV BATOHI :    9 t h  o f  October 2012.  

CHAIRPERSON :    9  October.  

ADV BATOHI :    A  supplementary af f idavi t  was f i led by FUL.   

On the 2 n d  o f  November 2012,  the f ind ings of  the  Inquest  

Magist rate  were publ ished.   Thereaf ter ,  on the 14 t h  o f  March 10 

2013,  Freedom Under Law f i led  a fur ther  supplementary  

af f idavi t .   On the 23 r d  o f  September  2013,  the judgment  of  the 

High Court  was handed down in  th is  mat ter ,  FUL v the NDPP ,  

and i t  i s  the judgment  of  Judge Murphy.   On the 17 t h  o f  Apr i l  

2014,  the SCA judgment  was handed down,  and we wi l l  deal  

wi th  the judgment  of  Brand J.   So that  i s  just  b r ie f ly  the  

chronology of  the key events in  th is  mat ter ,  or  moments.  

ADV MOHLAMONYANE SC :    Advocate Batohi ,  what  

happened af te r  Advocate Chauke takes the murder charge  fo r  

an inquest?   20 

ADV BATOHI :    So perhaps,  Chai rperson,  before I  deal  wi th  

that ,  just  to  br ie f ly  contextual ise the Freedom Under Law 

appl icat ion,  but  perhaps to answer  Counsel 's  quest ion f i rs t ,  

a f ter  the mat ter  was taken for  and referred fo r  an inquest ,  the  

charges against  Mr Mdlu l i  wou ld have been wi thdrawn .   Wel l ,  
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they would have been wi thdrawn .   They were wi thdrawn,  and 

the mat ter  refer red for  an inquest .   And af ter  that ,  Freedom 

Under Law brought  the appl icat ion that  I  ment ioned.    

ADV BALOYI -MERE SC :    Sor ry,  for  c la r i ty ,  i s  i t  a f ter  the  

murder charges were wi thdrawn,  the mat ter  was referred for  

inquest ,  or  the mat ter  was referred for  inquest  and the  murder  

charges were wi thdrawn?  Because you said something l i ke,  

a f ter  the murder charges.  

ADV BATOHI :    Yes.   

ADV BALOYI -MERE SC :    So you said something that  was 10 

confusing.   I  want  to  know whether  the charges were 

wi thdrawn and the mat ter  was referred fo r  an inquest ,  or  the  

mat ter  was referred fo r  inquest  and the charges were  

wi thdrawn.    

ADV BATOHI :    Thank you.   Sor ry for  that  confusion.   I  rea l ise 

I  d id  say th ings s l ight ly  d i f ferent .   The normal  procedure is  

that  charges wou ld f i rs t  be wi thdrawn,  and then the mat ter  

would be refer red  for  an inquest .   I  assume that  tha t  would  

have been done in  th is  case as wel l .  

ADV MOHLAMONYANE SC :    Now,  Advocate Batohi ,  the  20 

Mdlu l i  mat te r  arose out  of  two decis ions to wi thdraw cr iminal  

charges,  and one decis ion to wi thdraw dis c ip l inary  charges 

against  Richard Mdlu l i .   Would you be in  a posi t ion to 

contextual ise that  in  a summary form?   

ADV BATOHI :    Yes,  the fu l l  appl icat ion that  I  ment ioned was 



27 NOVEMBER 2025  –  DAY 9  

Page 16  o f  170  

because of  two decis ions,  two cr iminal  charges that  had been 

wi thdrawn agains t  Mr Mdlu l i ,  who was the Head o f  Cr ime 

Inte l l igence at  the  t ime.   I  am not  sure i f  I  ment ioned that .   As 

wel l  as one d isc ip l inary charges that  he was fac ing at  the  

t ime in  the  South Af r ican Pol ice.   Wi th in a space of ,  I  am not  

sure how long,  bu t  a l l  o f  these mat ters were wi thdrawn.    

ADV BALOYI -MERE SC :    Which appl icat ion are you referr ing  

to?  The Freedom Under Law appl icat ion .  

ADV BALOYI -MERE SC :    The Freedom Under Law?  

ADV BATOHI :    That  is  correct .   I  deal t  wi th  a l l  three of  these 10 

mat ters.   The f i rs t  decis ion that  I  re fer red to,  I  sa id there were 

two cr iminal  charges.   The f i rs t  c r iminal  charge was one 

where Advocate Lawrence Mrwebi ,  who was at  the t ime the  

Specia l  Di rector  of  Publ ic  Prosecut ions and the head of  the  

Specia l i sed Commercia l  Cr ime Uni t  in  the NPA,  he wi thdrew 

the f raud and cor rupt ion charges re lat ing in  most  par t  to  f raud 

re lat ing to the Cr ime Inte l l igence Secret  Serv ice account .  

CHAIRPERSON :    Advocate Mrwebi?   

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.    

CHAIRPERSON :    And I  am not  cer ta in of  what  re levance is  20 

the Mrwebi  mat te r  to  th is  one,  but  i f  you are refer r ing to i t  

just  as a mat ter  o f  background,  I  would understand.    

ADV BATOHI :    I  am contextual is ing ,  Chai rperson,  and as a  

mat ter  of  background because i t  makes –  i t  bet te r  

understood.   The second cr iminal  charge that  was wi thdrawn 
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is  the one that  forms the subject  of  th is  enqui ry,  that  i s  

Advocate Chauke 's decis ion to wi thdraw the murder charges 

and other  charges.   And the th i rd decis ion was wi thdrawal  o f  

d isc ip l inary proceedings which arose f rom the acts of  

misconduct  in  re lat ion to these two cr iminal  charges.    

CHAIRPERSON :    The th i rd decis ion is  a mat ter  wi th in the  

jur isd ict ion of  SAPS? 

ADV BATOHI :    That  is  correct ,  Chai rperson.   Disc ip l inary  

mat ters.    

CHAIRPERSON :    Yes.  10 

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.    

CHAIRPERSON :    I t  has noth ing to do wi th Advocate Chauke?   

ADV BATOHI :    I t  has noth ing to do wi th Advocate Chauke.   

In  that  d isc ip l inary mat ter ,  i t  was L ieutenant  General  

Mkhwanazi  who was at  the t ime the Act ing Nat ional  

Commissioner of  SAPS who wi thdrew the charges,  the 

d isc ip l inary charges.  

CHAIRPERSON :    L ieutenant  Mkhwanazi?   

ADV BATOHI :    That  is  correct ,  Chai rperson.   L ieutenant  

General .    20 

CHAIRPERSON :    L ieutenant  General .  

MS RAMAGAGA :    You say what  posi t ion was he hold ing?  

ADV BATOHI :    A t  the t ime,  my understanding is  that  he was 

Act ing Nat ional  Commissioner of  SAPS.    

MS RAMAGAGA :    Thank you.    
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ADV BATOHI :    So,  FUL br ings an appl icat ion to have a l l  o f  

these mat ters rev iewed and the decis ions set  as ide.   In  those 

proceedings,  in  Advocate Chauke 's  af f idavi t ,  the Court  noted 

th is ,  in  fact .   I t  is  par t  o f  the judgment :  

“Advocate Chauke stated that  g iven the  

ser iousness of  the charges …”   

The murder charges :  

“…and the lack of  d i rect  ev idence …”   

I  emphasise d i rec t :   

“… to  susta in the charge of  murder ,  he  10 

decided to  wi thdraw the charges 

provis ional ly  and an inquest  to  be held  

to  determine the cause of  death o f  Mr 

Ramogibe. ”  

CHAIRPERSON :    You are referr ing  to the court .   Is  that  the  

Murphy J Court  or  the S CA Brand Court?   

ADV BATOHI :    Chai rperson,  my understanding is  the  Murphy 

J mat ter .   We wi l l  re fer  to  that  in  a  moment .   The outcome,  

Chai rperson,  of  th is  …[intervenes] .  

CHAIRPERSON :    May I?  This was brought  to  our  at tent ion.   20 

Thank you,  s i r .   As was brought  to  our  at tent ion by Advocate  

Ngcukai tobi ,  that  decis ion,  I  would understand i f  you refer  to  

the facts,  but  i f  you refer  to  the f ind ings,  those f ind ings were  

subsequent ly ,  i f  I  understood cor rec t ly ,  and my reading of  the  

judgment  is  correct ,  were upset  by the SCA.    
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ADV BATOHI :    Chai rperson,  I  wi l l  deal  wi th  that  in  a moment .  

CHAIRPERSON :    Okay.  

ADV BATOHI :    That  is  an important  aspect  of  th is  mat ter .   

Chai rperson …[intervenes] .  

CHAIRPERSON :    Maybe you can re fer  us to  the re levant  par t  

then of  Murphy J 's  judgment .    

ADV BATOHI :    Yes,  I  wi l l  do that  now,  Chai rperson.   I f  we 

go to the judgment  of  Murphy J,  I  f i rs t ly  want  to  deal  wi th  h is ,  

paragraph 72 of  h is  judgment ,  where Murphy J sets out  the 

legal  nature and purpose of  an inquest .   Chai rperson,  I  10 

understand that  the decis ion is  in  the bundle,  i f  Counsel  can 

assist .    

ADV MOHLAMONYANE SC :    Madam Chai r ,  you wi l l  f ind the 

Murphy judgment  in  bundle CL2,  Case Law 2,  meaning Case 

Law 2,  on page CL00295,  where i t  s ta r ts .   Advocate Batohi ,  I  

understand that  you are now refer r ing to paragraph 72.    

ADV BATOHI :    That  i s  cor rect .    

ADV MOHLAMONYANE SC :    Advocate Batohi  is  now 

referr ing to paragraph 72 of  Murphy J 's  judgment ,  which wi l l  

be found on page CL00311.  20 

ADV BATOHI :    I f  I  may proceed,  Chai rperson.    

CHAIRPERSON :    CL00391?   

ADV MOHLAMONYANE SC :    311.   311,  Madam Chai r .    

CHAIRPERSON :    Thank you.    

ADV MOHLAMONYANE SC :    May she proceed?   
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CHAIRPERSON :    Yes.  

ADV MOHLAMONYANE SC :    Proceed.    

ADV BATOHI :    Thank you.   Chai rperson,  at  paragraph 72,  

Murphy J states :  

“An inquest  is  an  invest igatory process 

held in  terms of  the Inquests Act ,  which 

is  d i rected pr imar i ly  at  establ ish ing a  

cause of  death,  where  a person is  

suspected to have d ied of  o ther  than 

natura l  causes.   Sect ion 16 (2)  o f  the 10 

Inquests Act  requi res a Magist rate 

conduct ing an inquest  to  invest igate and 

record h is f ind ings as to the ident i ty  of  

the deceased person,  the date  and 

cause or  l i ke ly cause of  h is  death,  and 

whether  death was brought  about  by any 

act  o r  omission that  pr ima fac ie  amounts  

to  an of fence on the  par t  o f  any person.   

The important  par t  i s  the presid ing 

of f icer  i s  not  ca l led on to make any 20 

determinat ive f ind ing as to cu lpabi l i ty . ”  

Murphy J then considered the f ind ings of  the Inquest  

Magist rate ,  and a t  paragraph 74,  had the fo l lowing to say.  

CHAIRPERSON :    I  beg your pardon,  Advocate Batohi .   There  

seems to be a b i t  o f  a  c r is is  wi th  regard to th is  a i rcon.   I t  is  
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dropping water  on  the computer  of  the  State  At torney.   P lease 

just  g ive us a second.   Is  i t  possib le to  move to that  mic,  that  

space over  there?  I  see you are st ruggl ing wi th th is  water  

that  is  d is turb ing you.   You may take the ext reme r ight  seat  

and move away f rom that  water .   I t  is  going to damage your 

computer .   You may proceed,  Counsel .    

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .   

Advocate Batohi .  

ADV BATOHI :    I  may proceed?   

ADV MOHLAMONYANE SC :    You may proceed.    10 

ADV BATOHI :    Thank you,  Counsel .   Chai rperson,  at  

paragraph 74 in  Murphy 's judgment ,  he considers the f ind ings 

of  the Inquest  Magist rate  and states the fo l lowing :  

“The reasons suf fer  a measure of  

incoherence and the u l t imate f ind ings 

are cont radictory.   He found f i rs t  that  an  

in ference of  Mdlu l i 's  involvement  would 

be consistent  wi th  the facts but  no t  the 

only in fe rence.   He then concluded la ter  

that  the death was brought  about  by an 20 

act  pr ima fac ie  amount ing to an of fence 

on the par t  o f  unknown persons.   There  

is  no evidence on a balance of  

probabi l i t ies impl icat ing  Richard  

Mdlu l i . ”  
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I  pause here,  Chai rperson,  to  recal l  what  Judge Murphy 

states in  paragraph,  at  the end of  paragraph 72 :  

“The presid ing of f icer  i s  not  ca l led on to 

make any determinat ive f ind ing as to 

cu lpabi l i t y . ”  

Chai rperson,  at  paragraph 78,  Judge Murphy states  

…[intervenes] .  

CHAIRPERSON :    You are drawing our  at tent ion to that  last  

sentence,  understood in  conjunct ion  wi th what  the  Magist rate  

is  a l leged,  is  sa id  to  have done.  10 

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.    

CHAIRPERSON :    To say that  there was a misdi rect ion there.    

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    You may proceed.    

ADV BATOHI :    Chai rperson,  at  paragraph 78,  Judge Murphy 

states the fo l lowing :  

“The af f idavi ts  before the inquest …” 

…[ intervenes] .  

ADV MOHLAMONYANE SC :    Just  a minute.   Which wi l l  

appear,  or  appears on page CL00312,  Madam Chair  and your  20 

s is ters.    

CHAIRPERSON :    Paragraph 78?  

ADV MOHLAMONYANE SC :    Yes.    

CHAIRPERSON :    Paragraph 78.  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.    
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ADV MOHLAMONYANE SC :    Proceed.    

ADV BATOHI :    Judge Murphy states the fo l lowing :  

“The af f idavi ts  before the inquest  and 

the evidence as summarised by the  

Magist rate  in  h is  wr i t ten reasons do 

indeed support  a  conclusion that  there  

is  a pr ima fac ie  case against  Mdlu l i  on  

the murder and re lated charges. ”  

A t  paragraph 79,  the Learned Judge states :  

“ In i ts  supplementary founding af f idavi t ,  10 

FUL h ighl ighted the fo l lowing key 

at t r ibutes of  the evidence demonst rat ing  

a pr ima fac ie  case against  Mdlu l i  and 

upon which the Magist rate 's  in fe rence of  

Mdlu l i ' s  involvement  i s  soundly based. ”  

And I  pause here ,  Chai rperson,  to  state that  the Magist rate  

in  fact  draws an in ference that  there is  suf f ic ient  ev idence to  

support  a  pr ima fac ie  case against  Mdlu l i ,  and Judge Murphy 

states that  th is  conclusion is  soundly based.   He then goes 

on to set  out  in  deta i l  th is  ev idence,  and i t  i s  deta i led f rom 20 

paragraphs 80 to  85 of  the judgment .   I t  is  qui te  a long 

sect ion,  Chai rperson,  and I  th ink i t  would be importan t  to  read 

that .   I  do not  th ink i t  i s  necessary  for  me to read i t  in to the  

record for  current  purposes unless d i rected otherwise.  

ADV MOHLAMONYANE SC :    May I  in terpose?  The 
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paragraphs that  you are referr ing to  being 80,  81,  82,  83,  84,  

and 85 are on pages ,  i t  s tar ts  on page CL00312,  Madam Chai r  

and your s is te rs.   81 star ts  on page CL00312 and goes on to  

page CL00313 where you wi l l  f ind paragraphs 82,  83,  84,  and 

85,  which the wi tness refers to .    

ADV BATOHI :    I f  I  may proceed,  Chai rperson,  at  paragraph 

86 …[intervenes] .  

ADV MOHLAMONYANE SC :    Just  a minute.   Before you 

proceed,  go back to paragraph 80.    

ADV BATOHI :    Yes,  I  am read ing.   I  do not  have the  10 

CaseLines in  f ron t  of  me.   I f  I  need to read something f rom 

there,  I  wi l l  need the –  there i t  is .    I  do have i t .   Is  i t  CL001 

or  CL002?   

ADV MOHLAMONYANE SC :    Ja.   I t  is  p referable that  you 

should read them into the record.  

ADV BATOHI :    What  page is  that  i f  you could d i rect  me?   

CHAIRPERSON :    CL2.    

ADV BATOHI :    Thank you.    

ADV MOHLAMONYANE SC :    On page CL00312.   Read a l l  o f  

the paragraphs.    20 

ADV BATOHI :    S tar t ing f rom paragraph ? 

ADV MOHLAMONYANE SC :    80.  

ADV BATOHI :    80?   

ADV MOHLAMONYANE SC :    Yes.  

ADV BATOHI :     
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“The deceased ’ s  mother ,  Ms Maletsats i  

Sophia Ramogibe ,  test i f ied that  dur ing  

1998,  Mdlu l i  came to her  home looking 

for  the deceased. ”  

That  is  her  son :  

“A few days la ter ,  Mdlu l i  came and 

fetched her  and took her  to  the pol ice  

stat ion.   There  she found her  son 

b leeding wi th h is  sh i r t  covered in  b lood.   

Mdlu l i  insul ted her  son in  h is  presence 10 

and warned h im to keep away f rom 

Buthelezi .   Her son was k i l led a  few 

days la ter .   A f ter  h is  death,  Ms 

Ramogibe 's daughter ,  Just ina,  was 

k idnapped and raped ,  conf i rmed by her  

in  a conf i rmatory  af f idavi t .   She la ter  

received a ca l l  f rom an unknown cal le r  

who warned her  that  i f  she proceeded to 

press the case of  her  son 's murder ,  a l l  

her  daughters would be k i l led. ”  20 

At  81:  

“Ms Al ice Manana,  an acquaintance of  

the deceased and Buthelezi ,  descr ibed 

how in 1998 she was a l legedly  

k idnapped,  in t imidated,  and assaul ted 
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by Mdlu l i  and two fe l low of f icers of  the 

Vosloorus  SAPS and forced to d isc lose 

the whereabouts of  the couple and to 

take the pol ice to  them at  Orange Farm.   

The deceased and Buthelezi  were then 

taken to Vosloorus Pol ice Stat ion where  

they were assaul ted for  30 minutes 

before being d ischarged.   On 17 

October 1998,  Ms Manana was 

repeatedly shot  by  an assai lant  who 10 

shot  her  at  the f ront  door of  her  home.   

Dur ing the shoot ing,  she saw Mdlu l i  

s i t t ing in  the dr iver 's  seat  of  a  green 

Volkswagen Gol f ,  which she knew 

belonged to h im ,  parked outs ide  her  

house. ”  

82:  

“Buthelezi ,  now deceased,  stated in  an  

af f idavi t  deposed to before her  death  

that  she and the  deceased had been 20 

k idnapped and assaul ted by Mdlu l i  and 

h is co l leagues.   Five other  wi tnesses ,  

inc luding the  deceased 's fa ther ,  

test i f ied that  Mdlu l i  had v is i ted them 

repeatedly looking fo r  the deceased and 
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in formed them that  he would  k i l l  

Ramogibe i f  he  d id not  end h is 

re lat ionship wi th Buthelezi .   Mr Steven 

But i  J iyane  test i f ied that  Ramogibe  had 

per iod ica l l y  s tayed at  h is  fami ly  home 

because Mdlu l i  was threatening to  k i l l  

h im.   Mary  Lokaje ,  in  her  af f idavi t ,  heard  

the shoot ing of  Ramogibe outs ide her  

house and saw three uni formed 

pol icemen running away f rom the scene 10 

and saw the Gol f  be ing dr iven away.   

Var ious af f idavi ts  by pol ice of f icers …”   

A t  85,  paragraph 85 :  

“Var ious af f idavi ts  by pol ice of f icers  

who invest igated the murder were f i led 

conf i rming that  Mdlu l i  was the main 

suspect  in  the case a l though there  was 

no evidence of  d i rect  involvement  in  the  

murder and deal ing wi th the loss o f  the 

dockets and evidence l inked to some of  20 

the charges. ”  

ADV MOHLAMONYANE SC :    You may then proceed to  

paragraph 86.  

ADV BATOHI :    Paragraph 86 ,  Judge Murphy states :  

“The Magist rate  d id not  re ject  any of  th is  
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ev idence.   He in  fact  accepted i t  a l l .   In  

conclusion to h is  reasons the Magist rate  

stated:  “But  be th is  as i t  may,  the i r  

evidence of  Mdlu l i  be ing to such a 

degree upset  wi th  Oupa’s  (Ramogibe)  

re lat ionship wi th  an est ranged Tshid i  

(Buthelezi )  that  they deemed i t  

necessary to  have reported i t  and 

ment ioned i t  in  the i r  a f f idavi ts  shor t l y  

af ter  Oupa ’ s  death,  runs l i ke a  golden 10 

thread through the murky waters of  the i r  

ev idence.   Evidence that  he passed 

threats to  k i l l  Oupa,  whether  made 

repeatedly or  not ,  against  the 

background of  the st rong cur rent  of  

Mdlul i ’s  emot ions at  the t ime,  i s  in  my 

opin ion overwhelmingly probable”  

(emphasis suppl ied) .   His u l t imate 

conclusion…”   

Sor ry ,  I  must  f in ish paragraph 86 .   My apologies :  20 

“He then found that  i t  had been proved 

on a balance of  p robabi l i t ies that  Mdlu l i  

was “h ighly upset  and humi l ia ted”  by 

Ramogibe’s re lat ionship wi th h is  fo rmer  

lover ,  had not  come to terms wi th  the  
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fact  that  Buthelezi  had ended thei r  

re lat ionship,  had made threats to  k i l l  

Ramogibe and that  h is  fami ly  would 

mourn h im and had wanted Ramogibe 

out  of  Buthelezi ’ s  l i fe  in  the hope that  

he could rescue h is re lat ionship  wi th 

her .   He,  however ,  went  on  to point  out  

that  i t  might  be  d i f f icu l t  to  l ink  the  

threats,  in t imidat ion and a l leged 

k idnapping to the u l t imate fata l  shoot ing 10 

of  Ramogibe.   The inabi l i ty  to  ca l l  

Buthelezi ,  now deceased,  was in  h is  

opin ion a compl icat ing factor .   These 

weaknesses (and others)  in  the 

evidence led the Magist rate to  conclude 

that  an in ference of  Mdlu l i ’ s  involvement  

was permissib le but  not  conclusive.   His 

u l t imate conclusion that  there was no 

evidence on a ba lance of  probabi l i t ies  

“ impl icat ing”  Mdlu l i  is  wrong and 20 

inconsistent  wi th  h is  otherwise correct  

assessment  and evaluat ion of  the  

evidence. ”  

ADV MOHLAMONYANE SC :    Now,  can you deal  wi th  

Advocate Chauke 's decis ion to wi thdraw the charges?  What  
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d id  Judge Murphy say about  that?   

ADV BATOHI :    A t  paragraph 87 Judge Murphy had the 

fo l lowing to say :  

“Nei ther  the Act ing NDPP nor Chauke 

deal t  meaningfu l l y  in  the i r  answer ing 

af f idavi ts  wi th  the incr iminat ing 

evidence against  Mdlu l i ,  FUL’s  

submissions regard ing the evidence,  or  

the f ind ing of  the Magist rate tha t  an 

in ference of  Mdlu l i ’s  involvement  was 10 

consistent  wi th  the facts. ”  

Sor ry ,  I  should have read i t  as :  

“They d id not  dea l  meaningfu l l y  in  the i r  

answer ing af f idavi ts  wi th  the 

incr iminat ing evidence against  Mdlu l i  

wi th  fu l l  submissions regard ing  the  

evidence or  the f ind ing of  the Magis t rate  

that  an in ference of  Mdlu l i ' s  involvement  

was consistent  wi th  the facts. ”  

ADV MOHLAMONYANE SC :    Cont inue to paragraph 89 ,  20 

which appears on page CL00314 ,  Madam Chair .   

ADV BATOHI :    A t  paragraph 89 Murphy states the fo l lowing.   

Judge Murphy sta tes the fo l lowing :  

“Chauke in  h is  answer ing  af f idavi t  

s imi lar ly  ignored some of  the inquest  
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f ind ings,  saying  s imply that  the  

Magist rate had found there was no 

evidence impl ica t ing Mdlu l i .   Clear ly  

there is  ev idence impl icat ing Mdlu l i .   

The Magist rate ’s  conclusion is  anyhow 

not  decis ive.   Gui l t  or  innocence is  a  

mat ter  for  the t r ia l  cour t  tasked wi th the  

responsib i l i t y  of  determin ing culpab i l i ty .   

Sect ion 16(2)  of  the Inquests Act  only  

requi res a Magist rate conduct ing an 10 

inquest  to  determine whether  the death  

was brought  about  by any act  or  

omission that  amounts pr ima fac ie  to  an 

of fence on the par t  o f  any person and,  

insofar  as th is  is  possib le,  a  f ind ing as  

to whom the responsib le  of fenders 

might  be.   The DPP is  besides not  bound 

by the f ind ings of  the inquest . ”  

ADV MOHLAMONYANE SC :    You may cont inue and …  

ADV BATOHI :    Sor ry,  cont inue wi th?   20 

ADV MOHLAMONYANE SC :    Wi th the decis ion of  Murphy.    

ADV BATOHI :    Okay,  thank you.   So…  

ADV MOHLAMONYANE SC :    Murphy J.   Sor ry,  my apologies.    

ADV BATOHI :    Yes,  thank you.   Thank you,  Counsel .   A t  the  

conclusion of  th is ,  Murphy J rev iewed th is  mat ter  and set  



27 NOVEMBER 2025  –  DAY 9  

Page 32  o f  170  

as ide each of  the decis ions and d i rected that  Mrwebi  and 

Chauke re instate the prosecut ions and the Nat ional  

Commissioner  to  re instate  the d isc ip l inary inqui ry.   A t  th is  

point ,  Chai rperson,  what  would one expect  a reasonable DPP 

in these c i rcumstances to do af ter  a decis ion that  ind icated 

that  the Inquest  Magist rate  got  i t  wrong.   A lso,  bear ing  in  

mind that  exper ienced prosecutors had recommended and 

supported a prosecut ion prosecutors in  Advocate Chauke 's 

of f ice.  

 One would have expected that  upon receipt  o f  the  10 

Murphy judgment ,  a  DPP,  in  compl iance wi th const i tu t ional  

obl igat ion  to prosecute ,  as wel l  as  the  pol icy  d i rect ives that  I  

wi l l  deal  wi th  la ter  deal  wi th  wi thdrawal  of  mat te rs  once a 

mat ter  is  enro l led .   Sorry,  I  have been going a b i t  fast  now.   I  

rea l ise I  am not  quot ing f rom the judgment .   My apologies.    

ADV MOHLAMONYANE SC :    Yes.  

ADV BATOHI :    One would have expected that  the DPP would  

have reconsidered the mat ter ,  taken the v iews of  the  Inquest  

Magist rate  regard ing the fact  tha t  there was evidence to 

support  Mdlu l i ' s  involvement  in  the mat ter .   I  paraphrase now.   20 

Taken h is team's v iew in to account  and g iven inst ruc t ions to  

cont inue wi th the prosecut ion of  Mdlu l i  on murder and 

at tempted murder  and a whole range of  other  charges.    

 Even i f  one assumes that  Advocate Chauke had 

e i ther  misread the Inquest  Magist rate 's  f ind ings or  had not  
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read them fu l l y ,  one would have expected h im to have 

reassessed the mat ter .   Instead ,  what  is  the decis ion he takes 

in  these c i rcumstances?   

ADV MOHLAMONYANE SC :    Maybe before you do that ,  a l low 

me to in terpose you.   I t  is  perhaps appropr ia te to  read in to  

the record before  you f ina l l y  deal  wi th  what  you are  deal ing  

wi th now,  to  read in to the record the orders that  Murphy J  

gave,  so that  when you deal  wi th  i t  …[intervenes] .  

ADV BATOHI :    I f  you could d i rect  me to the page ?  

ADV MOHLAMONYANE SC :    I t  is  on  –  the orders of  Murphy  10 

J appear on page  CL00350,  Madam Chair  and your  s is te rs.   

And they go up to page CL00351 .   They are conta ined in  

paragraph 241.   You may proceed to read them into the 

record.    

ADV BATOHI :    Thank you,  Counse l :  

“The fo l lowing orders are made :  

(a )   The decis ion made on or  about  5 or  

6 December 2001,  as the case may be,  

by the th i rd respondent ,  in  terms where  

of  the cr iminal  char …”  20 

I  am not  sure who the th i rd respondent  is ,  and perhaps 

counsel  can check and fo l low.    

ADV MOHLAMONYANE SC :    Okay.  

ADV BATOHI :    I  wi l l  cont inue.    

ADV MOHLAMONYANE SC :    Ja,  cont inue.   We wi l l  do that  
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a f ter  you have read i t  in to the record.    

ADV BATOHI :    Thank you,  Counse l :  

“ (a)  The decis ion made on or  about  5 or  

6 December 2011,  as the case may be,  

by the th i rd respondent  in  terms whereof  

the cr iminal  charges of  f raud,  corrupt ion 

and money launder ing inst i tu ted aga inst  

the f i f th  respondent  under case number 

CAS 155/07/2011 were wi thdrawn,  is  

hereby reviewed and set  as ide .  10 

(b)  The decis ion  made on 2 February  

2012 by or  on  behal f  o f  the  f i rs t  

respondent  in  terms whereof  the  

cr iminal  charges of  murder,  k idnapping,  

in t imidat ion and assaul t  wi th  in tent  to  

cause gr ievous bodi ly  harm and 

defeat ing  the ends of  just ice under  case 

number CAS 340/02/99 were wi thdrawn,  

is  hereby reviewed and set  as ide.  

(c )  The decis ion made on 29 February 20 

2012 by or  on behal f  o f  the second 

respondent  in  terms whereof  the  

d isc ip l inary proceedings inst i tu ted by  

the second respondent  against  the  f i f th 

respondent  were  wi thdrawn,  is  hereby 
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rev iewed and set  as ide.  

(d )  The decis ion made on 31 March 2013 

by or  on behal f  o f  the second 

respondent  in  te rms whereof  the  f i f th  

respondent  was re instated as Head of  

Cr iminal  In te l l igence in  the South 

Af r ican Pol ice Serv ices wi th ef fect  f rom 

31 March 2012,  is  hereby reviewed an d 

set  as ide.  

(e )  The f i rs t  and th i rd respondents  are  10 

ordered to re instate fo r thwi th  the 

cr iminal  charges which were ins tated 

against  the f i f th  respondent  under case 

number CAS 155/07/2011 and case 

number 340/02/99 and to take such 

steps as are necessary to  ensure  that  

cr iminal  p roceedings fo r  the prosecut ion  

of  the cr iminal  charges under  the  

aforesaid cases are re -enro l led  and 

prosecuted d i l igent ly  and wi thout  delay.  20 

( f )  The second respondent  is  ordered to 

re instate d isc ip l inary charges which  had 

been inst i tu ted  against  the  f i f th 

respondent  but  were subsequent ly  

wi thdrawn on 29 February 2012,  and to 
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take such steps as are  necessary to  

inst i tu te or  re instate d isc ip l inary 

proceedings that  are necessary for  the 

prosecut ion and f ina l isat ion of  the  

aforesaid d isc ip l inary charges,  

d i l igent ly  and wi thout  delay.  

(g )  The f i rs t ,  second,  th i rd and s ix th 

respondents  are  ordered to pay the  

costs of  th is  appl icat ion jo in t ly  and 

severa l l y ,  the one paying the others to  10 

be absolved on the basis that  the  

appl icant ’s  at to rneys and counsel  

appear pro bono.  

(h )  The Taxing Master  is  d i rected that  

the appl icant ’s  costs nevertheless 

should inc lude a l l  the d isbursements 

and expenses of  the appl icant ’s  

at torneys of  record. ”  

ADV MOHLAMONYANE SC :    To c lar i f y  who the respondents 

are,  go to page CL00295.   You wi l l  see that  the  Nat ional  20 

Di rector  of  Publ ic  Prosecut ions is  the f i rs t  respondent .   The 

second respondent  is  the Nat ional  Commissioner  South 

Af r ican Pol ice Serv ice.   Do you conf i rm that?   

ADV BATOHI :    That  i s  cor rect .    

ADV MOHLAMONYANE SC :    The th i rd respondent  is  the  
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Head Specia l i sed Commercia l  Cr ime Uni t ,  wi th  the acronym 

SCCU.   You wi l l  see in  some instances they refer  to  i t  as  

SCCU.  The four th respondent  i s  the Inspector  General  o f  

In te l l igence.   The f i f th  respondent  is  Richard Naggie  Mdlu l i .   

The s ix th and las t  respondent  i s  the Min ister  of  Safety and 

Secur i ty .    

ADV BATOHI :    That  i s  cor rect .    

ADV MOHLAMONYANE SC :    You may proceed to deal  wi th 

what  Advocate Chauke ought  to  have done af te r  receipt  o f  

th is  judgment  of  Murphy J.  10 

ADV BATOHI :    So,  here we have a real l y  s t rong judgment  

that  supports the prosecutors  who recommended a  

prosecut ion.   The re instatement  of  the mat ter  is  ordered.   

However,  in  these c i rcumstances,  Advocate Chauke does not  

do that .   Instead,  he decides to appeal  the Murphy decis ion.   

The quest ion is  why,  g iven everyth ing that  had preceded in  

the inquest  and in  the Murphy review appl icat ion and the  

decis ion.    

 So,  the NPA appeals the mat ter ,  and we now turn to  

the Supreme Court  o f  Appeal  judgment .   In  th is  regard,  20 

Chai rperson,  I  ment ioned that  Advocate Chauke has of ten 

ment ioned,  and I  th ink i t  was ment ioned by Counse l  at  the 

opening,  that  the Supreme Court  o f  Appeal  decis ion  

v indicated h im.    

CHAIRPERSON :    A f ter  you.  
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ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   May 

I  in terpose Advocate Chauke?  Who took the decis ion?  

Advocate Batohi ,  my apologies.   The mind works in  i ts  own 

way.   Who took the decis ion,  Advocate Batohi ,  to  appeal  the 

decis ion?  I f  you know the answer.    

ADV BATOHI :    I  do not  know.   I  would imagine i t  is  the 

Nat ional  Di rector  of  Publ ic  Prosecut ions or  Advocate Chauke 

recommending to the NDPP.  But  I  would imagine g iven the  

way the NPA operates,  Advocate Chauke would have been 

involved in  that  decis ion -making process.   So,  as I  sa id,  why 10 

was …[intervenes] .  

ADV MOHLAMONYANE SC :    Just  a minute.   Madam Chair  

wanted to in te rpose and ask you a quest ion.    

CHAIRPERSON :    Advocate Batohi ,  you ment ioned ear l ier  on 

that  despi te  Judge Murphy's decis ions and f ind ings,  Advocate  

Chauke proceeded to appeal  the decis ion,  appeal  aga inst  the  

decis ion,  or  the NPA through Advocate Chauke,  I  suppose,  

nonetheless appealed the decis ion.    

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    This sounds l ike you are saying he ought  20 

not  to  have done so.   Am I  correct?    

ADV BATOHI :    I  d id  in  fact  say that ,  Chai rperson.   I  th ink I  

may have.  

CHAIRPERSON :    Yes.   Now,  g iven the const i tu t ional  

imperat ives,  the r ight  of  access to court ,  and I  am say ing th is  
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in  the context  of  Advocate Chauke represent ing the publ ic  

in terest  in  the work he does.   Not  necessar i l y  h im a lone,  the 

NPA by nature of  i ts  s tanding,  and the of f i cers,  the o f f ic ia ls ,  

the prosecutors,  they serve publ ic  in te rest .    

 Now,  wi th in the  context  of  sect ion 34 of  the  

Const i tu t ion,  wi l l  the NPA not  be  ent i t led,  l ike any other  

person who has a  r ight  of  appeal ,  to  take a mat ter  on appeal  

i f  they bel ieve that  the decis ion  of  the Court  a  quo  i s  

appealable because of  par t i cu lar  mis -d i rect ions that  might  be 

pointed out  in  the  appeal  o r  the not ice of  appeal?   10 

 In  other  words,  l e t  me put  i t  d i f ferent ly  and s imply.   

Wi l l  the NPA not  be ent i t led as of  r ight  l ike any inst i tu t ion 

that  represent  the publ ic  in te rest  to  appeal  a decis ion i f  i t  

be l ieves through i ts  of f ic ia ls  that  the decis ion of  the High 

Court  is  incor rect?   

ADV BATOHI :    Chai rperson,  I  have a  document  that  I  would 

l ike  to  refer  to .   My short  answer,  but  I  do want  to  f ind the  

document ,  i t  re fers to  the NPA Prosecut ion Pol icy Code of  

Conduct ,  e t  cetera .   A short  answer to  your quest ion,  

Chai rperson,  is  cer ta in ly  the NPA has that  r ight  and is  20 

ent i t led to do tha t .   But  that  is  no t  something that  can be 

considered in  a vacuum.   

 Equal ly ,  the NPA has a const i tu t ional  obl igat ion to 

prosecute cases wi thout  fear ,  favour,  o r  p re judice.   And that  

is  the mandate o f  the Nat ional  Prosecut ing Author i ty .   And 
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so,  in  deal ing wi th  th is  par t i cu lar  mat ter ,  the Chai rperson a lso 

ment ioned the publ ic  in te rest .   And th is  mat ter  was actual ly  

screaming out ,  in  my v iew,  and a lso in  the v iew of  Advocate  

Nalane,  who provided an opin ion on th is ,  that  we can refer  to  

in  a moment .    

 To be prosecuted in  the publ ic  in te rest ,  g iven in  our  

pol i cy we refer  to  cer ta in c r i te r ia  that  should be considered 

when determin ing  whether  something is  in  the publ ic  in terest  

or  not .   In  Advocate Nalane 's opin ion,  I  do not  have i t  in  f ront  

of  me now,  but  we can refer  to  i t ,  he breaks down the publ ic  10 

in terest  issue and deals wi th each one of  the cr i ter ia ,  the  

ser iousness of  the of fence,  and actual ly  concludes,  and I  

support  the conc lusion that  g iven a l l  o f  the facts  of  th is  

mat ter ,  the publ ic  in te rest  demanded at  th is  stage that  

Advocate Chauke reassess the mat ter  af ter  the  Murphy 

decis ion,  g iven the inconsistencies in  the  Inquest  

Magist rate 's  f ind ings and g iven the fact  that  h is  team is 

saying prosecute .   That  he ought  to  have considered a l l  o f  

that  and prosecuted in  th is  mat ter ,  as opposed to tak ing the  

mat ter  on a fu r ther  appeal ,  and I  should say at  cons iderable  20 

cost  to  the NPA as wel l .    

ADV BALOYI -MERE SC :    Advocate Batohi ,  i t  is  a  fo l low -up.   

I  th ink as you speak now,  you do not  have a def in i te  answer 

whether  i t  is  Advocate Chauke who took the decis ion to  

appeal  or  not .   And I  am saying th is  because the Min ister  of  
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Safety and Secur i ty  is  involved in  th is  mat ter  and had a cost  

order  against  h im.   I  do not  remember us having a Min ister  of  

Safety and Secur i ty  as a woman,  so  I  wi l l  say h im safe ly.   We 

have the Nat ional  Commissioner of  the South Af r ican Pol ice  

Serv ice .  

  So we have the h igher echelons of  the South Af r ican 

Pol ice Serv ices as respondents who have had,  and we have 

the IGI ,  who have had adverse orders against  them in order  

to  pay costs.   I t  could be anyone o f  them, and  I  take i t  they 

a lso enjoy that  r ight  to  go on appeal .   So,  the way that  you 10 

are imput ing the decis ion on Advocate Chauke a lone wi thout  

concrete evidence is  a b i t  wor ry ing .    

ADV BATOHI :    Chai rperson,  I  am sorry that  the  Panel  

Member f inds i t  wor ry ing.   I t  is  a  mat ter  of  how we deal  wi th  

th ings in  the NPA.   I f  there is  a mat ter  such as th is ,  where i t  

is  in  a DPP div is ion and a decis ion  is  taken to prosecute an 

appeal ,  i t  would be h ighly unusual  for  a Nat ional  Di rector  to  

take that  decis ion wi thout  a DPP support ing the decis ion,  and 

g iven that  the DPP of  the j ur isd ict ion,  i t  would be h ighly  

unl i ke ly.   But  of  course,  Advocate Chauke can perhaps 20 

expla in la ter  what  exact ly  happened in  these c i rcumstances.    

ADV BALOYI -MERE SC :    Thank you.  

ADV BATOHI :    Chai rperson,  i f  I  may,  in  response to the  

Chai rperson 's quest ion,  I  d id  say that  we need to look at  the  

pol icy of  the NPA wi th regard to inst i tu t ional  p rosecut ions as  
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wel l  as wi thdrawal  of  charges.   Chai rperson,  the NPA Code 

of  Conduct  s tates at  I tem D,  and these documents are in  

bundles.   I  do not  have i t  re fer red  to now here,  but  in  par t ,  

I tem D of  the Code of  Conduct  s tates the fo l lowing at  

subparagraph C,  that :  

“P rosecutors  shou ld per form thei r  du t ies  

fa i r l y ,  consistent ly ,  and expedi t ious ly …” 

…[ intervenes] .  

ADV MOHLAMONYANE SC :    Just  a  minute,  Advocate  Batohi .   

We are st i l l  t ry ing  to locate the page.  10 

ADV BATOHI :    Sure.  

ADV MOHLAMONYANE SC :    You probably have the page 

there.    

ADV BATOHI :    No,  unfor tunate ly my note does not  have the  

page.    

CHAIRPERSON :    My s is te r  is  drawing my at tent ion to 

PD00013.  

ADV BATOHI :    Thank you,  Chai rperson.    

CHAIRPERSON :    And then D wi l l  be on the next  page,  

PD00014.    20 

ADV BATOHI :    Thank you,  Chai rperson.   I f  I  may cont inue,  

Chai rperson.    

CHAIRPERSON :    You may proceed,  ma'am.    

ADV BATOHI :    Thank you,  Chai rperson.   I tem D:   

“P rosecutors  shou ld per form thei r  du t ies  
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fa i r l y ,  consistent ly ,  and expedi t iously,  

and:  

“ (c)  give due considerat ion to decl in ing  

to prosecute,  d iscont inu ing cr iminal  

proceedings,  condi t ional ly  o r  

uncondi t ional ly ,  or  d iver t ing cr iminal  

cases f rom the formal  just ice sys tem,  

par t icu lar ly  those involv ing young 

persons,  w i th  due respect  fo r  the r ights 

of  suspects and v ic t ims where such 10 

act ion is  appropr ia te. ”  

A t  paragraph D,  i t  s tates :  

“P rosecutors shou ld ,  in  the inst i tu t ion of  

cr iminal  proceedings ,  proceed when a  

case is  wel l  founded upon evidence 

reasonably bel ieved to be re l iab le  and 

admissib le and not  cont inue a 

prosecut ion in  the absence of  such 

evidence. ”  

And in  th is  case,  I  would add that  there was no ind icat ion that  20 

the evidence tha t  was in  the docket  was not  re l iab le or  

admissib le.   Deal ing wi th the prosecut ion  pol icy 

…[intervenes] .  

CHAIRPERSON :    P lease g ive me a  second.    

ADV BATOHI :    My apologies,  Chai rperson.   The words in  the  
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po l i cy,  i f  you can just  c lar i f y  them to me  under  (c) ,  

prosecutors shou ld g ive due cons iderat ion to decl in ing to  

prosecute.   And the words that  I  am focussing  on is  

d iscont inu ing cr iminal  proceedings.   Those words.   

Discont inu ing cr iminal  proceedings.    

 Now,  my quest ion is ,  yesterday we spoke,  or  the  

other  day we spoke of  wi thdrawal  of  charges as against  o r  

versus stopping proceedings.   My understanding of  th is  

charge,  as per  the te rms of  reference,  is  that  Advocate 

Chauke,  o r  the NPA i f  you l i ke,  wi thdre w the two charges,  the  10 

murder charge  against  Mr Mdlu l i  and referred the case or  the  

murder charge  fo r  an inquest .  

 The wi thdrawal ,  as you expla ined in  your  ear l ie r  

ev idence,  normal ly  happens before  the p leading.   In  other  

words,  before the  mat ter  is  at  t r ia l .   Now,  you are referr ing  

us to the ro le of  prosecutors in  the administ rat ion of  just ice.   

That  paragraph,  that  seems to suggest  that  i t  is  speaking 

here of  a  d iscont inuat ion of  cr imina l  proceedings.    

 Now,  cr iminal  proceedings here,  does i t  re fer  to  a  

mat ter  that  is  a l ready on t r ia l ,  or  i t  re fers a lso to a case where  20 

an accused person has been charged,  but  the mat ter  is  not  

set  down for  hear ing for  the cr iminal  case to be star ted,  in 

which event  the  accused wi l l  then p lead?  I t  is  a  long 

quest ion,  but  I  thought  I  must  g ive a  context  to  i t .   What  does 

d iscont inuat ion of  cr iminal  proceedings in  th is  context  mean?   
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ADV BATOHI :    Yes,  thank you,  Chai rperson.   Discont inu ing  

of  c r iminal  p roceedings in  th is  instance would be cr iminal  

cases that  a re enro l led,  because we deal  wi th ,  i f  you look at  

the context ,  decl in ing to prosecute  before that  i s  something,  

a decis ion taken before a case is  enro l led.   Discont inu ing  

cr iminal  proceedings is  a process af ter  an accused has been 

ar rested and the mat ter  i s  before Court ,  and i t  could e i ther  

be a wi thdrawal  o r  i t  could be a stopping of  a  prosecut ion.    

CHAIRPERSON :    Pardon.   Cr iminal  proceedings,  as referred  

to under (c ) ,  accord ing to you,  wi l l  a lso inc lude an instance 10 

where the mat ter  has not  begun at  cour t .    

ADV BATOHI :    That  is  cor rect ,  Chai rperson,  in  the sense 

that  the t r ia l  has not  s ta r ted,  but  there are proceedings in  

cour t .   An accused person has been arrested.  

CHAIRPERSON :    I  beg your pardon?   

ADV BATOHI :    I  sa id,  I  agreed wi th you,  Chai rperson,  and 

expla ined that  i t  would be an instance where an accused 

person is  before Court .   Ja.    

CHAIRPERSON :    An accused person before Court .   When 

the accused person is  before Court ,  i t  means the t r ia l  has 20 

begun,  as I  understand i t .    

ADV BATOHI :    That  i s  an in terest ing  …[intervenes] .  

CHAIRPERSON :    Or am I  miss ing the point?  

ADV BATOHI :    Not  at  a l l ,  Chai rperson.   That  is  an in terest ing  

–  wel l ,  a t  what  point  does a t r ia l  commence?  Certa in ly ,  



27 NOVEMBER 2025  –  DAY 9  

Page 46  o f  170  

cr iminal  p roceed ings have commenced.   Does a t r ia l  

commence af ter  a  person has p leaded and evidence is  being  

led?  One could say that  the t r ia l  commences at  that  point ,  

but  the cr iminal  p roceedings are in  process f rom the t ime of  

ar rest .    

CHAIRPERSON :    From the t ime of  ar rest .  

ADV BATOHI :    And appearance in  cour t .    

CHAIRPERSON :    And i t  then fo l lows that  the wi thdrawal  of  

the charge wi l l  a lso fa l l  wi th in the ambi t  o f  (c) .    

ADV BATOHI :    Yes,  that  is  cor rect ,  Chai rperson.   10 

Chai rperson,  and just  for  sake of  the record,  th is  i s  referr ing  

to not  the pol icy,  but  the NPA Code of  Conduct  that  we have 

been deal ing wi th ,  that  sect ion.   Chai rperson,  deal ing wi th 

the prosecut ion pol icy  …[intervenes] .  

CHAIRPERSON :    Sor ry,  p lease repeat  that .   I  have in  f ront  

of  me pol ic ies and d i rect ions,  and PD00014 is  that  gazet ted 

document ,  the pol ic ies.   Is  i t  d i f ferent  f rom your Code of  

Conduct?   

ADV BATOHI :    Chai rperson,  i t  might  be that  my note is  

incorrect ,  but  my note states the NPA –  what  we just  deal t  20 

wi th now was f rom the NPA Code o f  Conduct  at  I tem D,  which  

you correct ly  s ta ted,  Chai rperson,  deals wi th the ro le of  

prosecutors in  the  administ rat ion of  just ice.    

CHAIRPERSON :    Yes.  

ADV BATOHI :    But  I  am not  sure,  I  am not  looking at  the 
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document  i tse l f .   I  could be  –  I  th ink there is  another  

document  that  I  have been handed.   Let  me have a  look at  

th is .   Yes,  I  th ink  my notes are incor rect  and Chai rperson is  

correct ,  that  i t  is  f rom the prosecut ion pol icy which I  have in  

f ront  of  me now.    

ADV MOHLAMONYANE SC :    May I  he lp?   

ADV BATOHI :    Yes,  p lease.  

ADV MOHLAMONYANE SC :    In  that  regard,  Madam Chai r  

…[intervenes] .   

CHAIRPERSON :    I  am reading f rom the gazet ted.    10 

ADV MOHLAMONYANE SC :    Yes,  that  is  a Code of  Conduct .    

CHAIRPERSON :    Code of  conduct .  

ADV MOHLAMONYANE SC :    That  is  a Code of  Conduct  

which star ts  on page PD11.    

ADV BALOYI -MERE SC :    The prosecut ion pol icy does not  

have an I tem D.    

ADV MOHLAMONYANE SC :    Ja,  the prosecut ion pol icy star ts  

on page 56,  where there are the table of  contents.   I t  does 

not  appear that  i t  is  I tem D f rom the table of  contents,  Madam 

Baloyi -Mere.  20 

CHAIRPERSON :    I  th ink you can focus on the gazet te  

document  that  deals wi th the Code of  Conduct  of  members of  

the NPA at  PDE001,  that  is  the document .   Your jun ior  i s  

conferr ing wi th you.    

ADV MOHLAMONYANE SC :    She was ind icat ing the page 
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where the Code of  Conduct  appears,  where the Code of  

Conduct  appears,  which has been gazet te.   I t  s tar ts  on page 

11,  as I  ind icated ear l ier ,  and proceed to page 0012.   And 

then where i t  says Code of  Conduct ,  ABC,  i t  is  on page 

PD00013.    

CHAIRPERSON :    Do you have the document ,  Madam?   

ADV BATOHI :    I  do now,  Chai rperson.  

CHAIRPERSON :    Yes,  thank you.    

ADV BATOHI :    I f  I  may proceed,  Chai rperson.   I f  we go to  

the prosecut ion pol icy,  and th is  i s  a lso,  i t  is  on  …[intervenes] .  10 

ADV MOHLAMONYANE SC :    For  comfor t ,  prosecut ion pol icy  

has i ts  contents,  tab le of  contents on page PD00056.   That  is  

where i t  s tar ts .    

ADV BATOHI :    I f  you wi l l  bear  wi th me,  Chai rperson,  I  just  

need to get  to  the  re levant  par t  o f  th is .    

ADV MOHLAMONYANE SC :    You might  perhaps want  to  deal  

wi th  the ro le of  prosecutor ,  which appears on PD00059.  

ADV BATOHI :    I t  s tar ts  of f  by saying :  

“P rosecutors must  at  a l l  t imes act  in  the 

in terests of  the  communi ty,  and not  20 

necessar i ly  in  accordance wi th  the 

wishes of  the communi ty. ”  

CHAIRPERSON :    Where are you reading,  Madam?  Because 

the i i i  

ADV BATOHI :    I t  is  PD …[intervenes] .  
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CHAIRPERSON :    The prosecut ion pol icy,  PD00056.  

ADV BATOHI :    That  is  cor rect ,  Chai rperson.   I  am reading 

f rom 0059.    

CHAIRPERSON :    59? 

ADV BATOHI :    That  i s  correct .   My apologies,  Chai rperson.   

Chai rperson,  I  a lso want  to  refer  the  Panel  to  PD 

…[intervenes] .  

CHAIRPERSON :    Before you do that ,  you were reading 

something.  

ADV BATOHI :    Yes,  I  had read i t ,  Chai rperson.   I  can read i t  10 

out  again.   I t  was just  the one l ine f rom the top of  0059,  the  

f i rs t  paragraph.  

ADV MOHLAMONYANE SC :    May I  in terpose wi th respect ,  

Advocate Batohi?   K indly just  read the ro le of  prosecutor .    

ADV BATOHI :    The ent i re  sect ion?   

ADV MOHLAMONYANE SC :    Yes,  up to where the bul le t  

ends,  up to the last  bul le t  for  c lar i f icat ion purposes and for  

completeness.    

ADV BATOHI :    Sure.   This i s  the ro le of  the prosecutor ,  and 

we are now at  page 59,  PD0059 :  20 

“Prosecutors must  at  a l l  t imes act  in  the 

in terests of  the  communi ty,  and not  

necessar i ly  in  accordance wi th  the 

wishes of  the  communi ty.   A  

prosecutor 's  pr imary  funct ion  is  to  



27 NOVEMBER 2025  –  DAY 9  

Page 50  o f  170  

assist  the Court  in  arr i v ing at  a  just  

verd ict ,  and in  the  event  of  a  convict ion,  

a fa i r  sentence based upon the evidence 

presented.   A t  the same t ime,  

prosecutors represent  the communi ty in  

cr iminal  t r ia ls .   In  th is  capaci ty ,  they 

should ensure that  the in terests o f  the 

v ic t ims and wi tnesses are promoted 

wi thout  negat ing thei r  ob l igat ion to act  

in  a  balanced and honest  way.   The 10 

prosecutor  has a d iscret ion to make 

decis ions which  af fect  the cr iminal  

process.   This  d iscret ion can be 

exerc ised at  speci f i c  s tages of  the 

process . ”   

And th is  unpacks the issue of  p rosecutor ia l  decis ion making.   

Fi rs t  bu l le t :  

“The decis ion whether  or  not  to  inst i tu te  

cr iminal  proceedings against  an  

accused person…”   20 

And these are examples,  i t  is  not  an exhaust ive l is t :  

“The decis ion whether  or  not  to  

wi thdraw charges or  s top a prosecut ion.   

The decis ion whether  or  not  to  oppose 

an appl icat ion for  bai l  or  re lease by an 
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accused person who is  in  the custody 

fo l lowing arrest .   A  decis ion about  which  

cr imes to charge an accused person 

wi th,  and in  which  court  the prosecut ion  

should be inst i tu ted.   The dec is ion  

whether  or  not  to  enter  a p lea or  

sentence agreement .   The decis ion  

whether  or  not  the case should  be 

d iver ted.   A decis ion whether  or  not  to  

accept  a p lea of  gui l t y  tende red by an 10 

accused person.   The decis ion about  

which evidence to  present  dur ing a t r ia l .   

The decis ion about  which evidence to  

present  dur ing sentence proceedings in  

the event  of  a  convict ion,  and the 

decis ion whether  or  not  to  appeal  to  a 

Higher Court  in  connect ion wi th a  

quest ion of  law in  an inappropr ia te  

sentence,  or  the  improper grant ing of  

bai l ,  o r  to  seek review of  proceedings. ”  20 

Should I  s top there,  Counsel?   

ADV MOHLAMONYANE SC :    You may stop there.    

ADV BATOHI :    I  had wanted to proceed,  i f  the Chai rperson  

wi l l  bear  wi th me,  to  the next  page,  PD00060,  which is  under 

sect ion A,  genera l .   The paragraph,  they are not  numbered,  
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so i t  is  a f ter  the bul le t  po ints,  the f i rs t ,  second,  th i rd  

paragraph,  s ta r t ing wi th in  decid ing .  

CHAIRPERSON :    Thank you.  

ADV BATOHI :     

“ In  decid ing whether  or  not  to  inst i tu te 

cr iminal  proceedings against  an  

accused person,  prosecutors must  

assess whether  there is  suf f ic ient  and 

admissib le evidence to provide a  

reasonable prospect  of  a  successfu l  10 

prosecut ion.   There must  indeed be a 

reasonable prospect  of  a  convict ion,  

otherwise the prosecut ion should not  be  

commenced or  cont inued. ”  

Chai rperson,  I  want  to  a lso refer  to  the sect ion that  deals wi th 

the wi thdrawal  of  charges under sect ion C.   I  wi l l  get  the page 

number in  a moment .   Sect ion C on page 00061 at  the bot tom 

is  headed prosecut ion in  the publ ic  in terest .   May I  cont inue,  

Chai rperson?   

CHAIRPERSON :    Yes,  you can.  20 

ADV BATOHI :     

“Once a prosecutor  is  sat is f ied  that  

there is  suf f ic ient  ev idence to provide a  

reasonable prospect  of  a  convict ion,  a  

prosecut ion should normal ly  fo l low,  
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un less publ ic  in terest  demands 

otherwise. ”  

And I  want  to  pause here to state tha t  in  the case of  the Mdlu l i  

murder case,  the  prosecutors were sat is f ied that  there was 

suf f i c ient  ev idence to provide a reasonable prospect  of  a  

convict ion because he had been ar rested and charged wi th a  

number of  o f fences,  inc luding murder.   In  the next  page,  

Chai rperson 00062,  i t  cont inues :  

“There is  no ru le in  law stat ing tha t  a l l  

provable  cases should be brought  to  the  10 

at tent ion of…”   

I  wi l l  rephrase,  I  wi l l  repeat  that :  

“There is  no ru le in  law stat ing tha t  a l l  

the provable cases brought  to  the 

at tent ion of  the NPA must  be  

prosecuted.   On the cont rary,  any such 

ru le would be too  harsh and impose an 

impossib le burden on the prosecutor  

and on a  society  in te rested in  the  fa i r  

administ rat ion of  just ice. ”  20 

The next  paragraph would be par t i cu la r ly  helpfu l  in  my v iew :  

“When consider ing whether  or  not  i t  wi l l  

be in  the publ ic  in terest  to  prosecut e,  

prosecutors must  consider  a l l  the  

re levant  factors,  inc luding,  f i rs t ly ,  the 
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nature of  the of fence . ”  

And then i t  goes on to set  out  what  th is  –  i t  unpacks what  

would be taken in to account  in  determin ing th is  par t i cu lar  

aspect .   I  am not  sure I  need to read i t  a l l  out ,  but  they would 

be important  fo r  th is  in  the context  that  we are deal ing wi th  

th is  mat ter .  

ADV MOHLAMONYANE SC :    You do not  have to read the  

whole of  i t .    

ADV BATOHI :    Thank you.    

ADV MOHLAMONYANE SC :    Read the subheadings.  10 

ADV BATOHI :    Thank you very much,  Counsel .   So i t  is :  

“The factors,  inc luding the nature  and 

ser iousness of  the of fence,  the in terests 

of  the v ic t im and the  broader 

communi ty,  the c i rcumstances of  the  

of fender. ”  

Yes,  those are the  –  i t  is  not  an exhaust ive l is t ,  but  i t  inc ludes 

these factors.  

ADV MOHLAMONYANE SC :    Advocate Batohi ,  i t  is  a lso  

important  and necessary,  perhaps,  to  deal  wi th  the  ro le of  20 

prosecutors in  the  administ rat ion of  just ice.   And that  you wi l l  

f ind …[intervenes] .  

ADV BALOYI -MERE SC :    Advocate Mohlamonyane,  I  am 

sorry to  in te rpose before you move on.   Advocate Batohi ,  i f  

you can unpack a t  PD00062,  that  f i rs t  paragraph tha t  s tar ts  
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wi th  there is  no ru le in  law.    

CHAIRPERSON :    I f  you can unpack for  us that  s tatement ?  

ADV BATOHI :    Certa in ly ,  Chai rperson.   What  th is  is  saying  

is  that  there is  no  ru le stat ing that  a l l ,  meaning every s ingle  

provable case brought  to  the at tent ion of  the NPA must  be  

prosecuted.   Wi th  the amount  of  c r ime that  we have in  our  

count ry,  th is  would be a lmost  i mpossib le to  deal  wi th  every  

s ingle provable case.    

 I t  goes on to say that  any such ru le would  be too  

harsh and,  as I  ment ioned now,  impose an impossib le  burden 10 

on the prosecutor  and society  in te rested in  the fa i r  

administ rat ion of  just ice.   So there may wel l  be prosecutable 

cases that  we may,  for  example,  d iver t  the mat ters to  an  

a l ternate d ispute  resolut ion mechanism might  be employed to 

deal  wi th  the mat ter ,  and th is  i s  what  th is  paragraph seeks to 

deal  wi th .  

ADV BALOYI -MERE SC :    So you may have a case where you 

have a l l  the evidence.   I t  is  provable,  but  for  one reason or  

the other ,  you do not  prosecute  that  case or  you d iver t  i t  to  

another  forum? 20 

ADV BATOHI :    That  i s  cor rect ,  but  they would genera l ly  be,  

th is  i s  important ,  they would genera l l y  be the less ser ious 

mat ters.  

ADV BALOYI -MERE SC :    Are you reading in to the words o f  

the act?   
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ADV BATOHI :    No,  th is  i s  the way we do i t  in  pract ice in  the  

NPA.   The less  ser ious,  and there are guidel ines on 

d ivers ions,  et  cetera .   I f  they are ser ious mat ters,  we would 

genera l ly  prosecute them and not  d iver t  them.  

CHAIRPERSON :    Do we have such guidel ines?  I  am sorry 

to  just  p iggyback on my s is te r 's  quest ion.   Are you done?   

ADV BALOYI -MERE SC :    I  am done.  

CHAIRPERSON :    Thank you.   Do you have such guidel ines?   

ADV BATOHI :    We can,  I  th ink  the a l ternate d ispute 

resolut ion restora t ive just ice mat ters ,  we can cer ta in ly  get  10 

those documents and make them avai lab le ,  Chai rperson .   But  

I  do want  to  emphasise that  in  ser ious mat ters,  th is  is  very  

ra re ly the case that  we would d iver t  a  mat ter  to  deal  wi th  i t  

in  a d i f ferent  way,  by way of  a l ternate d ispute resolut ion  

mechanism.    

CHAIRPERSON :    But  I  suggest  that  we be provided wi th  

those guidel ines,  Advocate  Mohlamonyane.  

ADV MOHLAMONYANE SC :    We wi l l  see to i t  that  they are  

provided,  Madam Chai r .    

CHAIRPERSON :    And our  at tent ion should be drawn to the  20 

re levant  par t  o f  those guidel ines.    

ADV MOHLAMONYANE SC :    We wi l l  do so ,  thanks.  

CHAIRPERSON :    You may proceed,  Madam.   

ADV BATOHI :    Thank you,  Chai rperson.    

ADV MOHLAMONYANE SC :    I  was d i rect ing your a t tent ion 
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to  the Code of  Conduct ,  which is  gazet ted on page PD00051 

and implore you to deal  wi th  the ro le of  prosecutors in  the  

broader administ rat ion of  just ice.  

CHAIRPERSON :    I t  is  PD? 

ADV MOHLAMONYANE SC :    PD000051.    

ADV BALOYI -MERE SC :    The Code of  Eth ics?  

ADV MOHLAMONYANE SC :    Code of  Conduct .   I t  i s  the Code 

of  Conduct ,  Madam Baloyi -Mere.    

CHAIRPERSON :    Before you proceed,  le t  me  f ind out .   Are  

you having a problem over there?  Thank you.   He says a l l  10 

th ings are in  order .    

ADV MOHLAMONYANE SC :    Advocate Batohi ,  you may 

proceed to read PD00051,  00051.  

CHAIRPERSON :    51? 

ADV MOHLAMONYANE SC :    51 conta ins the Code of  

Conduct .   I t  deals wi th the ro le in  administ rat ion of  just ice,  

which is  the ro le of  prosecutors in  administ rat ion of  just ice.    

ADV BALOYI -MERE SC :    I s  the Code of  Conduct  and the  

Code of  Eth ics the same th ing?   

ADV MOHLAMONYANE SC :    No,  Madam.   No,  Madam Baloyi -20 

Mere.    

ADV BALOYI -MERE SC :    So,  the document  that  you are  

referr ing us to,  i f  you look at  PD00017.  

ADV MOHLAMONYANE SC :    1-7?  

ADV BALOYI -MERE SC :    1-7.  
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ADV MOHLAMONYANE SC :    Just  a minute.    

ADV BALOYI -MERE SC :    I t  says i t  is  a  Code of  Eth ics.    

ADV MOHLAMONYANE SC :    I t  is  a  d i f ferent  document .  

ADV BALOYI -MERE SC :    Okay.  

ADV MOHLAMONYANE SC :    I t  is  a  d i f ferent  document .    

ADV BALOYI -MERE SC :    I t  is  my mistake .   I  d id  no t  mark i t  

correct ly .   Thank you.    

CHAIRPERSON :    PD00051 is  what?   

ADV MOHLAMONYANE SC :    I t  is  conta ined in  the Code of  

Conduct .  10 

CHAIRPERSON :    Code of  Conduct?   

ADV MOHLAMONYANE SC :    Yes.   Code of  Conduct  that  

s ta r ts  on page PD00048 in  a Government  Gazet te,  number  

R1257,  dated 29 December 2010.  

ADV BALOYI -MERE SC :    You said  page 0051?  

ADV MOHLAMONYANE SC :    PD00051,  0051.   The Code o f  

…[intervenes] .  

CHAIRPERSON :    D?  

ADV MOHLAMONYANE SC :    Under subparagraph D.    

ADV BALOYI -MERE SC :    But  is  i t  not  the same as PD00011,  20 

and at  00011 the  font  is  much b igger than where you are 

tak ing us because that  one is  very smal l .    

ADV MOHLAMONYANE SC :    Ja,  maybe because of ,  I  agree.  

ADV BALOYI -MERE SC :    I  th ink  i t  is  bet ter  to  go to the  

gazet ted document  that  we deal t  w i th  ear l ie r .    
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ADV MOHLAMONYANE SC :    Ear l ier .  

CHAIRPERSON :    There is  a dupl icat ion of  documents in  th is  

bundles.   So,  le t  us  focus on the gazet ted document ,  

PD00011.   Do you see the Government  Gazet te the re?   

ADV MOHLAMONYANE SC :    Yes,  the Government  Gazet te  

then,  i t  is  on PD0014,  Advocate Batohi .    

ADV BATOHI :    Thank you.   Should  I  read?   

ADV MOHLAMONYANE SC :    Yes.    

ADV BATOHI :    Ja,  i t  is  a  dupl icat ion.   This i s  a bet ter  font ,  

and they both gazet ted.   D is  –  D of  th is  document ,  the Code 10 

of  Conduct ,  par t  D is  headed ro le o f  administ rat ion of  just ice.   

Paragraph …[ intervenes] .  

CHAIRPERSON :    I  th ink i t  is  a  par t  that  you,  I  beg your  

pardon,  you read i t  ear l ier  on.    

ADV BATOHI :    I  d id  read,  but  only two subparagraphs.   

Perhaps for  completeness,  I  could read the ent i re  paragraph 

1,  i f  that  is  in  order ,  Chai rperson.    

CHAIRPERSON :    Counsel ,  no,  your  counsel  must  te l l  us what  

he wants you to do here.  

ADV MOHLAMONYANE SC :    I  would l ike her  to  read the rest  20 

of  the paragraph,  Madam Chair .    

ADV BATOHI :    Thank you,  Counse l .   D,  ro le in  admin ist rat ion 

of  just ice .   Prosecutors,  paragraph 1:    

“Prosecutors  shou ld per form thei r  du t ies  

fa i r l y ,  consistent ly ,  and expedi t iously,  
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and per form thei r  dut ies fear lessly  and 

v igorously in  accordance wi th  the 

h ighest  s tandards of  the legal  

profession.    

(b )  Where legal ly  author ised to 

par t ic ipate or  assist  in  the invest iga t ion  

of  a  cr ime,  they should do so  

object ive ly,  impart ia l l y ,  and 

professional ly ,  a lso  ins is t ing that  the  

invest igat ing agencies respect  legal  10 

prescr ip ts and fundamenta l  human 

r ights.  

(c )  g ive due cons iderat ion to decl in ing 

to prosecute d iscont inu ing cr iminal  

proceedings,  condi t ional ly  o r  

uncondi t ional ly ,  or  d iver t ing cr iminal  

cases f rom the formal  just ice sys tem,  

par t icu lar ly  those involv ing young 

persons wi th due respect  for  the r ights  

o f  suspects and v ic t ims where such 20 

act ion is  appropr ia te.    

(d )  in  the ins t i tu t ion of  cr im inal  

proceedings,  proceed w here a case is  

wel l - founded upon evidence reasonably 

bel ieved to be re l iab le and admissib le,  
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and not  cont inue a prosecut ion in  the  

absence of  such evidence.    

(e )  th roughout  the course of  

proceedings,  the case should be f i rmly  

but  fa i r ly  and object ive ly prosecuted. ”  

ADV MOHLAMONYANE SC :    You may leave i t  a t  that .   

Advocate Batohi ,  i f  you can at  th is  stage,  you may at  th is  

stage then tu rn to  the SCA judgment .    

ADV BATOHI :    Certa in ly .  

ADV MOHLAMONYANE SC :    The appeal  judgment .    10 

ADV BATOHI :    Thank you,  Counse l .   Turn ing now to the SCA 

judgment ,  Advocate Chauke has ment ioned that  th is  decis ion  

v indicates h im.   Chai rperson,  a  carefu l  reading of  the 

judgment  wi l l  be c lear  that  th is  i s  fa r  f rom the case.    

ADV BALOYI -MERE SC :    Can we be d i rected to the  correct  

one?   

ADV MOHLAMONYANE SC :    Let  me do so,  Madam  Baloyi -

Mere.   Advocate Batohi ,  we are re ferr ing here to the Brand 

JA judgment .  

ADV BATOHI :    That  i s  cor rect .    20 

ADV MOHLAMONYANE SC :    I t  is  on page CL00362,  Madam 

Baloyi -Mere.   CL Bundle,  CL2 in  my bundle.   On page CL.    

CHAIRPERSON :    You may proceed,  Counsel .    

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .   

Proceed to deal  w i th  …[intervenes] .  
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ADV BATOHI :    Thank you,  Counse l .    

ADV MOHLAMONYANE SC :    The SCA judgment .  

ADV BATOHI :    Brand JA,  wr i t ing on behal f  o f  a  unanimous 

court  decis ion ,  made var ious important  f ind ings.   He a lso  

considered the f ind ings of  the Inquest  Magist rate .   And I  re fer  

the Panel  to  paragraph 13 of  the judgment .  

ADV MOHLAMONYANE SC :    Paragraph 13 wi l l  be found,  

Madam Chair ,  on page CL00364.    

ADV BATOHI :    I f  I  may proceed,  Chai rperson.   He sta tes the  

fo l lowing:  10 

“ I  pause to record that  at  Chauke 's 

request ,  the inquest  was held in  terms 

of  the Inquests Act  58 of  1959 by the 

Magist rate  in  Boksburg,  who handed 

down h is  reasons and f ind ings on to  

November 2012. ”  

This is  important :  

“His u l t imate  conclusions make 

somewhat  pecul iar  reading.   Namely 

that…”   20 

He then quotes f rom the Magist rate :  

“First l y ,  the theory of  Mdlu l i  be ing  one 

who had orchest rated the death of  ( the  

deceased) i s  cons istent  wi th  the fac ts. ”  

Brand then goes on and says :  
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“And that…”   

And then quot ing f rom the Inquest  Magist rate  again :  

“The death of  the deceased was brought  

about  by an act  pr ima fac ie  amount ing 

to an of fence on the par t  o f  unknown 

persons,  which is  h is  emphasis. ”  

And he goes on to say :  

“There is  no evidence on a balance of  

probabi l i t ies impl icat ing Richard Mdlu l i  

and h is co-accused in  the death o f  the 10 

deceased. ”  

Chai rperson,  I  pause here before I  cont inue.   I t  is  important  

to  note  that  the  inconsistencies that  the judge refers  to  

between the f i rs t  quotat ion and the second quotat ion f rom the 

Inquest  Magist rates f ind ing.   I  cont inue on paragraph 14 of  

Brandt  J 's ,  the SCA judgment .    

ADV MOHLAMONYANE SC :    On page CL00365.  

ADV BATOHI :    The judge states the fo l lowing :  

“ I  s tay pecul ia r  because sect ion …” …[ intervenes] .  

CHAIRPERSON :    I  beg your pardon.   Which paragraph now?   20 

ADV BATOHI :    14,  Chai rperson,  the next  one.    

CHAIRPERSON :    Thank you.  

ADV BATOHI :    00365.    

CHAIRPERSON :    Thank you,  proceed.  

ADV BATOHI :    Thank you,  Chai rperson:  
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“ I  say pecul iar  because sect ion 16 (2)  of  

the inquest  Act  requi red the Magist rate  

to  determine whether  the death of  the  

deceased was brought  about  by any act  

or  omission amount ing to an of fence on 

the par t  o f  persons,  on the par t  o f  any 

person. ”  

I  am sor ry,  the stamp of  the number ing is  making i t  d i f f icu l t  

to  read that .   I  th ink i t  says the evidence before h im :  

“The evidence before h im c lear ly  10 

establ ished a pr ima fac ie  case against  

Mdlu l i .   That  appears to  be borne out  by  

the f i rs t  conclusion …”   

And that  is  the f i rs t  conclusion in  paragraph 13,  conclusion 

of  the Magist rate ,  Inquest  Magist rate :  

“That  appears to  be borne out  by  the 

f i rs t  conclusion .   The second 

conclusion,  which is  a lso quoted in  

paragraph 13,  which appears to  

cont radict  the f i rs t ,  seems to be both 20 

unhelpfu l  and superf luous.   I t  was not  

for  the Magist rate  to  determine Mdlu l i ' s  

gu i l t  on a murder charge,  e i ther  beyond 

reasonable doubt  or  on a  balance of  

probabi l i t ies.   But  i f  Chauke had any 
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uncerta inty about  the import  o f  the 

Magist rate 's  f ind ings,  he could have 

asked for  c lar i f i ca t ion or  even requested 

that  the inquest  be reopened in  te rms of  

sect ion 17 (2)  o f  the Inquest  Act .   

Fur thermore,  i t  is  c lear  that  the 

Magist rate 's  f ind ings were whol ly  

i r re levant  to  the  17 re lated charges.   

Nonetheless,  i t  is  common cause that  no  

fur ther  steps have been taken by the 10 

Prosecut ing Author i t ies to  re inst i tu te  

any of  the 18 charges. ”  

ADV MOHLAMONYANE SC :    Then Brand JA went  on and 

considered the Freedom Under Law ’s argument .   Can you 

deal  wi th  i t?    

ADV BATOHI :    Yes,  he does that  a t  paragraph 44.    

ADV MOHLAMONYANE SC :    Just  a minute.   Let  us  locate 

the page.   I t  is  page CL00369.    

CHAIRPERSON :    CL0069?   

ADV MOHLAMONYANE SC :    369,  Madam Chair .  20 

CHAIRPERSON :    Thank you.    

ADV BATOHI :    Chai rperson,  at  th is  point  i t  is  important  to  

note that  Brand JA is  now consider ing Freedom Under Law ’ s  

argument  in  the i r  fur ther  supplementary af f idavi t .    

CHAIRPERSON :    I  beg your pardon.   Which paragraph here?   
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ADV BATOHI :    Pardon,  Chai rperson,  I  am not  quot ing yet .   

We wi l l  be referr ing to paragraph 44.   But  just  as a context  to  

that ,  Chai rperson ,  Brand JA is  consider ing Freedom Under 

Law ’s argument  in  the i r  fur ther  supplementary af f idavi t  that  

was f i led post  the  inquest  f ind ings.   And there,  in  that  

supplementary af f idavi t ,  they stated that  Chauke shou ld have 

cont inued wi th the murder and at tempted murder charges 

af ter  the inquest  f ind ings .    

 Chai rperson,  to  contextual ise,  Freedom Under Law  

had brought  th is  appl icat ion before the inquest  had 10 

concluded,  the Inquest  Magist rate  had concluded.   And whi ls t  

these proceedings were cont inu ing ,  the Magist rate  re leased 

the f ind ings which caused Freedom Under Law to submit  a  

fur ther  supplementary af f idavi t  where they said that  Chauke 

should have cont inued wi th the murder and at tempted murder  

charges af ter  the  inquest  f ind ings.   In  that  regard,  

Chai rperson,  we go to paragraph 44 of  the SCA judgment  of  

Brand.    

CHAIRPERSON :    P lease g ive me a  second.    

ADV BATOHI :    Certa in ly ,  Chai rperson.  20 

CHAIRPERSON :    I  do not  know whether  we wi l l  be  

in ter rupt ing your l ine of  th ink ing i f  we were to adjourn now 

for  tea or  whether  we should a l low Advocate Batohi  to  f in ish 

her  test imony regard ing the SCA judgment .    

ADV BATOHI :    Chai rperson,  I  am happy wi th e i ther .    
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ADV MOHLAMONYANE SC :    Maybe we should adjourn to 

st retch our  legs.  

CHAIRPERSON :    Yes,  thank you.   We wi l l  take an 

adjournment .   We are minded to ad journ fo r  a l i t t le  longer so  

that  the technic ians can come and look at  th is  a i r  condi t ion ing  

that  is  leaking.   Let  us adjourn fo r  30 minutes.   And i f  they 

take longer than 30 minutes,  we wi l l  le t  you know.   We 

adjourn.  

ENQUIRY ADJOURNS 

ENQUIRY RESUMES 10 

CHAIRPERSON :    Good af ternoon,  everyone.   Advocate  

Mohlamonyane and your co l leagues.   Advocate Batohi ,  we 

are to ld that  th is  a i r  condi t ioner  can only be f i xed la ter .   I t  

wi l l  requi re three hours.   We have nonetheless decided we 

should proceed and possib ly  enable them to at tend to i t  f i rs t  

th ing in  the morn ing.   I t  may wel l  be that  we have to star t  

instead of  9.00,  maybe 10 o 'c lock  to make sure tha t  they f i x  

th is  a i r  condi t ioner .   We wi l l  conf i rm that  af ter  lunch,  the star t  

date tomorrow.   Thank you,  Advocate Batohi ,  you are st i l l  

under oath.  20 

ADV BATOHI :    Yes,  thank you.  

CHAIRPERSON :    You may proceed,  counsel .  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .   

Advocate Batohi ,  you are st i l l  deal ing wi th the Brandt  JA 

judgment  when we are adjourned for  tea recess.  
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ADV BATOHI :    That  i s  cor rect ,  counsel .  

ADV MOHLAMONYANE SC :    And you deal t  wi th  h is  

paragraph 14.   May you proceed?  

ADV BATOHI :    We were at  44.   I f  I  can be helped wi th the  

page number and panel  as wel l .  

CHAIRPERSON :    Counsel ,  as you are looking at  the page,  

something st r ikes me that  in  re lat ion  to the Booysen 's mat ter ,  

the prosecutor ia l  team had g iven advice that  the prosecut ion  

of  Mr Booysen should be wi thdrawn.   Cor rect?  

ADV MOHLAMONYANE SC :    Cor rect ,  Madam Chair .  10 

CHAIRPERSON :    I  beg your pardon.   Should be proceeded 

wi th.   

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    Should be proceeded wi th.   I f .   The 

prosecut ion team of  Mr Malema et  a l  had recommended or  

advised that  the  prosecut ion of  mister ,  General ,  Major  

General  Booysen should be wi thdrawn or  proceeded wi th.  

ADV MOHLAMONYANE SC :    My memory serves me wel l ,  

there was a stage when i t  was recommended that  i t  should  

be wi thdrawn.  20 

CHAIRPERSON :    A t  what  stage was i t  recommended that  i t  

should be proceeded wi th?  

ADV MOHLAMONYANE SC :    A t  the  beginning,  before  he was 

charged,  when appl icat ion fo r  racketeer ing  cer t i f i cate were 

made to Advocate  J iba.  
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CHAIRPERSON :    I t  may take a very long t ime to look at  that  

page in  the record.   The point  that  I  am t ry ing to make is  that  

there seem to be some inconsistency in  re lat ion to,  and I  am 

ment ioning th is  because Advocate Batohi  is  saying what  

Advocate Chauke d id in  the Mdlu l i ' s  mat te r ,  happened despi te  

the fact  that  the prosecut ion team had advised h im not  to  

proceed wi th the Mdlu l i ' s  mat te r .   

ADV BATOHI :    To proceed wi th the Mdlu l i ' s  mat ter .  

CHAIRPERSON :    To proceed wi th the Mdlu l i ’s  mat te r ,  I  am 

confusing the mat ters.   So the converse wi l l  be,  wi l l  happen 10 

in  re lat ion to the Booysen 's mat ter .  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    That  being the  case,  i t  i s  wei rd  to  me that  

when a decis ion,  an advice is  g iven in  respect  of  one mat ter ,  

is  p roceeded against ,  you seem, the NPA seem not  to  have a  

problem.   When i t  happens in  re la t ion to another  mat ter ,  in  

th is  instance the Mdlu l i ' s  mat te r ,  and Advocate  Chauke 

a l legedly goes against  the decis ion  of  the team, then there  

seem to be an issue about  that .   There seem to be some 

inconsistencies in  re lat ion to the  way the NPA is  t reat ing  20 

these mat ters.   Am I  correct?  

ADV BATOHI :    Chai rperson,  that  is  a very important  

observat ion.   And I  would say that  the inconsistency is  not  

the way in  which i t  is  being deal t  w i th  now,  but  i t  is  the way 

in  which Advocate Chauke approached these two mat ters.   
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That  is  where the  inconsistency l ies.   And I  wi l l  address that  

la ter ,  fu r ther .  

CHAIRPERSON :    Yes,  thank you.  

ADV BATOHI :    Thank you,  Chai rperson.  

CHAIRPERSON :    P lease do not  forget  to  address  

. . . [ in tervenes]  

ADV BATOHI :    Certa in ly  wi l l  not ,  because i t  is  par t  o f  my 

notes.   

CHAIRPERSON :    Yes.  

ADV BATOHI :    I  wi l l  deal  wi th  that .  10 

CHAIRPERSON :    Thank you very much.   You may proceed,  

counsel .  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   You 

say you were deal ing wi th paragraph 44 of . . .  

ADV BATOHI :    Brandt  J .  

ADV MOHLAMONYANE SC :    Brandt  judgment .  

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    You may proceed.  

ADV BATOHI :    I f  we could just  be guided to the page,  I  am 

t ry ing to f ind i t .  20 

ADV MOHLAMONYANE SC :    The page is  CL00369.  

CHAIRPERSON :    I  th ink the wi tness was at  paragraph 44.  

ADV BATOHI :    That  i s  cor rect .   

ADV MOHLAMONYANE SC :    That  is  correct .  

ADV BATOHI :    I f  I  may proceed,  Chai rperson.  
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CHAIRPERSON :    You may.  

ADV BATOHI :    Chai rperson,  as I  had contextual ised th is  

paragraph just  before the tea adjournment ,  that  at  th is  

paragraph,  Brandt  then considers Freedom Under Law 's  

argument  that  they made in  the i r  fur ther  supplementary  

af f idavi t  that  was f i led subsequent  to  the inquest  f ind ings 

being made by the  Magis t rate.   And in  the i r  a f f idavi t ,  they had 

stated that  post  the inquest ,  Advocate Chauke should have 

cont inued wi th the murder and at tempted murder charges ,  

and that  is  the context  wi th in which  paragraph 44.   He deals  10 

wi th i t  a t  that  point .   I f  I  could then read in to the record,  at  

paragraph 44 :  

“FUL’s  rea l  argument ,  which found favour  

wi th the Court  quo at  paragraph 183,  is  that  

Chauke 's fa i lu re  to  proceed wi th the  

murder and re lated charges af ter  the  

f ind ings of  the inquest  became avai lab le  

was i r ra t ional . ”  

He goes on to say :  

“But  that  decis ion or  real l y  h is  fa i lure to  20 

apply h is  mind af resh to the mat ter  af te r  

the conclusion of  the inquest  was not  the  

subject  of  the review appl icat ion . ”  

And that  i s  important .    

“ I t  wi l l  be remembered that  the  review 
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appl icat ion star ted in  May 2012,  whi le  the  

resul ts  of  the  inquest  only  became 

avai lab le in  November of  that  year .   S tated 

somewhat  more concise ly,  I  do not  bel ieve 

that  the ear l ier  decis ion to wi thdraw the  

charges,  which is  the impugned decis ion,  

can be se t  as ide on the basis  that  a  

subsequent  decis ion taken in  d i f ferent  

c i rcumstances not  to  re instate a l l  or  some 

of  the charges was not  just i f ied.   To tha t  10 

extent ,  and I  emphasise to that  extent ,  the  

appeal  must  there fore succeed. ”  

Chai rperson,  the point  I  want  to  make here  . . . [ in tervenes]  

CHAIRPERSON :    In  s imple te rms,  what  is  the Judge of  

Appeal  saying there?  

ADV BATOHI :    Chai rperson,  in  s imple terms,  what  he is  

saying is  that  the  decis ion of  Chauke,  that  is  h is  fa i lu re to  

apply h is  mind af resh af te r  the conc lusion of  the  inquest ,  was 

not  the subject  o f  the review.   And as I  sa id,  FUL actual ly  

made that  a rgument  in  the i r  fur ther  supplementary  af f idavi t  20 

that  was f i led subsequent  to  the  inquest  f ind ings being made.   

And so Judge Brandt  says that  that  aspect ,  h is  fa i lu re  to  apply 

h is  mind af ter  the  inquest ,  was not  the subject  of  the  review 

appl icat ion.  

 He in  fact  s tates that  the inquest  only became 
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avai lab le in  November and stated somewhat  more concise ly,  

hopefu l l y  th is  i s  more concise,  I  do not  bel ieve the ear l ier  

decis ion to wi thdraw,  I  am just  repeat ing what  he says,  I  do  

not  bel ieve that  the ear l ie r  decis ion to wi thdraw the charges,  

which is  the impugned decis ion,  that  is  the  f i rs t  dec is ion of  

Advocate Chauke ,  can be set  as ide,  that  decis ion ,  on the 

basis that  a la te r  decis ion taken in  d i f ferent  c i rcumstances,  

that  i s  af te r  the inquest  p roceedings had been f ina l i sed,  that  

decis ion not  to  re instate  charges at  that  s tate was not  

just i f ied.   So to that  extent ,  i t  must  succeed.  10 

 Chai rperson,  the point  that  the,  my understanding of  

the decis ion is  that  the point  that  the SCA agreed wi th 

Advocate Chauke ,  and I  th ink Brandt  got  i t  spot  on,  because 

I  would agree,  Advocate Chauke 's or ig inal  decis ion  

. . . [ in tervenes]  

CHAIRPERSON :    Would you p lease refer  h im to  Judge 

Brandt  or  Brandt  JA?  

ADV BATOHI :    I  beg your pardon,  Chai rperson,  Brandt  JA.   

Sor ry,  where was I?  Let  me gather  my thoughts.   The,  sorry,  

I  have just  gone b lank.   Let  me,  he is…  yes.   I  was saying 20 

that  I ,  Brandt  JA ,  got  i t  r ight ,  because to the extent  that  

Advocate Chauke 's decis ion at  the outset  to  not  p roceed wi th  

the other  charges besides the murder mat ter ,  whether  he,  I  

am not  going in to whether  h is  decis ion to submit  to  an inquest  

was the r ight  one or  the wrong one,  in  our  v iew i t  was the 
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wrong one,  but  le t  us assume i t  was the cor rect  decis ion.  

 Then Advocate Chauke 's decis ion at  that  point  not  to  

proceed wi th the  balance of  the  charges,  the at tempted 

murder,  the in t imidat ion,  the k idnapping,  the assaul ts ,  a l l  o f  

that ,  i t  actual ly  made sense,  because those charges and the 

murder charges,  they were so in t r icate ly  entw ined that  each 

one,  the evidence in  each one would have st rengthened the  

evidence in  the other  cases.   So the correct  way would have 

been to keep a l l  o f  those charges together .   

 And so therefore,  I  would agree that  Advocate  10 

Chauke 's decis ion,  because he was now on h is vers ion,  he  

was going to awai t  the outcome of  the inquest  Magis t rate and 

then decide what  he was going to do wi th the murder charges.   

And then of  course,  in  the event  that  he decided to proceed 

wi th the murder charges,  i t  would have made sense to add a l l  

the other  charges to i t .   So to that  extent ,  I  agree that  Brandt  

JA was cor rect  in  saying that  Advocate Chauke 's decis ion in  

that  regard  was the cor rect  one.   So,  ja ,  that  i s  where I  wi l l  

leave i t .  

 But  i t  d id  not ,  perhaps I  should add,  the decis ion of  20 

the SCA does not  v ind icate Advocate Chauke 's decis ion not  

to  proceed at  the  outset ,  one,  wi th  the murder charges,  and 

then two,  af te r  the inquest  f ind ings,  to  have Brandt ,  I  quoted 

f rom Brandt ,  JA 's decis ion where  he says that  af ter  the  

inquest  f ind ings,  Advocate Chauke ,  because he quotes the  
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inconsistency,  and he refers to  the pecul iar  nature  of  the 

Magis t rate 's  f ind ings,  where  he says one th ing,  where  he 

says there is  pr ima fac ie  ev idence against  Mdlu l i ,  and then 

he says af ter  that ,  there is  no evidence.    

 And he says that  at  that  point ,  Advocate Chauke 's 

decis ion then to have,  he cr i t ic ises Advocate Chauke  for  not  

having reconsidered the mat ter ,  or  even perhaps sought  

c la r i ty  f rom the Magis t rate in  the event  that  there was a lack,  

to  the extent  that  there was a lack  of  c lar i t y  in  the inquest  

Magis t rate 's  f ind ings.  10 

CHAIRPERSON :    The te rms of  re ference in  re lat ion to the  

Mdlu l i ' s  mat ter ,  i f  my understanding is  correct ,  is  conf ined to 

the act  of  wi thdrawal ,  cor rect?   No,  no,  no.   I  th ink I  must  

rephrase my quest ion.   I  th ink 3.1.2  does re late to  the fa i lure  

to  cont inue wi th the charges.   Yes.  

ADV BATOHI :    Thank you,  Chai rperson.  

CHAIRPERSON :    In  other  words,  we have to read the te rms 

of  reference hol is t ica l l y ,  to  refer  to  wi thdrawal ,  and then the  

fa i lure to  re instate.  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.   20 

CHAIRPERSON :    In  the l ight  of  3 .1 .2.   

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .   

Advocate Batohi ,  in  my v iew,  in  the converse,  we should a lso  

deal  wi th  what  Brandt  JA found as being rat ional ,  on  the par t  
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o f  Chauke,  concern ing the wi thdrawal  of  the charges.   In  that  

regard,  go to paragraph 43,  which you can read in to the 

record.  

ADV BATOHI :    Page number,  p lease.  

ADV MOHLAMONYANE SC :    The same page number that  

you are at ,  CL00369.  

CHAIRPERSON :    I  beg your pardon,  counsel ,  p lease repeat  

your  quest ion.  

ADV MOHLAMONYANE SC :    My quest ion is ,  whi ls t  Brandt  

JA,  in  paragraph 44,  deals wi th whether  Advocate Chauke 10 

should  have re instated the  charges,  in  the converse,  i t  i s  

imperat ive,  in  my v iew,  that  we should a lso  hear what  Brandt  

JA says about  the wi thdrawal  of  the charges.   In  44,  i t  is  

re instatement ,  and in  paragraph 43,  i t  is  the wi thdrawal  of  the  

charges.  

ADV BATOHI :    Thank you,  counsel .   A t  paragraph 43,  Brandt  

JA states :  

“This br ings me to the decis ion by  Chauke  

to wi thdraw the murder and re lated  

charges.   I t  wi l l  be remembered that  on  20 

Chauke 's vers ion,  he wi thdrew the murder  

charge pending the outcome of  the inquest  

that  he had requested,  and that  he  

wi thdrew the 17 other  re lated charges to  

avoid a  f ragmented t r ia l .   The content ion  
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by FUL was,  in  essence,  that  th is  decis ion  

was i r ra t ional .   

However,  as I  see i t ,  the content ion has not  

been substant ia ted in  argument .   On the  

face of  i t ,  the dec is ion that  the f ind ings o f  

the inquest  could  perhaps enable h im to  

make a more in formed v iew of  the  

prospects of  the s tate 's  case wi th regard to  

the murder charge was not  i r ra t ional .  

I t  is  t rue that  the  outcome of  the inquest  10 

could have no impact  on the 17 re lated  

charges,  but  Chauke never thought  i t  

would.   As I  understand h is reason ing,  he  

a lways in tended to re instate at  least  some 

of  the charges a f ter  the inquest ,  wi th  or  

wi thout  the murder charge.   What  he t r ied  

to avoid,  so he said,  was a f ragmentat ion  

of  t r ia ls .  

The l ine of  reason ing I  do not  f ind i r ra t iona l  

e i ther ,  par t i cu la r ly  s ince the evidence 20 

support ing the re lated charges wou ld a lso  

impact  on the murder charge.   I t  is  t rue he 

could not  have asked fo r  a postponement  

of  the 17 re lated charges pending the  

inquest ,  but  we know that  a postponement  
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is  not  merely for  the asking.   I t  could be 

successfu l l y  opposed by Mdlu l i ,  in  which  

event  the f ragmentat ion,  which Chauke  

sought  to  avoid for  understandable  

reasons,  may have become a real i t y . ”  

That  is  precise ly what  I  was saying  before I  read tha t ,  that  I  

agree wi th that  approach.  

ADV MOHLAMONYANE SC :    You therefore have no  quar re l  

wi th  the f ind ing by Branch JA here,  as the NPA?  

ADV BATOHI :    Absolute ly  none.  10 

ADV MOHLAMONYANE SC :    Now,  proceed to deal  wi th  

. . . [ in tervenes]  

MS RAMAGAGA :    Just  one th ing,  looking  at  the  term of  

reference 3.1.2,  3 .1.2,  i t  goes on towards the end to descr ibe 

what  may be meant  by the fa i lure to  cont inue wi th charges 

against  L ieutenant  General  Mdlu l i  for  h is  involvement  in  the 

murder,  caused the charge of  murder leading to the k i l l ing of  

Abel  Ramogibe and needed to be wi thdrawn.   So is  my 

understanding correct ,  that  th is  fa i lure to  cont inue is  l inked 

wi th Advocate Chauke 's causing the charges to be  20 

wi thdrawn?  

ADV BATOHI :    Sor ry,  i f  you could just ,  the last  par t  o f  your  

quest ion.   This fa i lure?  

MS RAMAGAGA :    Ja.   At  the beginning of  the sentence,  the  

terms of  reference speaks to fa i lu re to  cont inue wi th  charges 
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against  Mdlu l i .   

ADV BATOHI :    Mmm-mmm.  

MS RAMAGAGA :    And then r ight  towards the end,  i t  then 

descr ibes as to what  i s  meant  by th is  stoppage.   I  am saying  

that  that  fa i lure to  cont inue wi th charges is  l inked wi th the  

wi thdrawal  of  the charges.   Maybe just  read that  3.1.2  

. . . [ in tervenes]  

ADV BATOHI :    Yes,  I  wi l l  do that  now.  

MS RAMAGAGA :    … i n  fu l l ,  and then I  th ink we can have a  

bet te r  in terpretat ion.  10 

ADV BATOHI :    Sure.  

MS RAMAGAGA :    Especia l ly  i f  you look at  ‘ in  that ’ ,  you see,  

just  a f te r  Abel  Ramogibe ,  you f ind… to show that  that  there 

is  a connect ion and actual ly  there is  cont inuat ion.   But  p lease 

read i t  out  loud.   I  wi l l  not  in ter rupt  you again before you star t  

reading.   Go ahead.  

ADV BATOHI :    I  should  read i t  out  loud.   I  wi l l  do that  now.   

The fa i lu re,  3 .1.2 :  

“The fa i lu re  to  cont inue wi th  charges 

against  L ieutenant  General  Mdlu l i  for  h is  20 

involvement  in  the murder of  Mr Tefo Abe l  

Ramogibe,  in  tha t  he,  Advocate Chauke,  

caused the charge of  murder re lat ing to the  

k i l l ing of  Mr  Tefo Abel  Ramogibe and 

re lated charges to be wi thdrawn,  
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notwi thstanding that  there was st rong 

evidence just i fy ing the inst i tu t ion  of  the  

prosecut ion in  the mat ter ,  which decis ion  

caused a s igni f i cant  delay in  proceeding 

wi th the charges. ”  

Chai rperson,  I  would say that  on a narrow interpretat ion,  one 

could say that  the  fa i lure to  cont inue wi th charges in  that ,  as  

Madam Ramogibe  has ment ioned,  Ramagaga,  my apologies.  

Ramagaga,  my apologies.   My apologies,  Madam Ramagaga. 

CHAIRPERSON :    Counsel ,  we do not  want  l i t igat ion here  10 

against  you.   [Laughter ]  

ADV BATOHI :    I  apologise s incere ly.   H opefu l ly  my apology 

is  accepted.   Chai rperson,  on a nar row interpretat ion,  one 

could say that  in  that  he caused the murder charges to be  

wi thdrawn and re lated to be wi thdrawn ,  means that  i t  on ly 

re lates to the wi thdrawal ,  but  I  would say that  the wi thdrawal  

and the subsequent  impact  of  that  wi thdrawal  and the fa i lu re  

to ,  a t  var ious stages,  reassess and re -enro l  the mat ter ,  in  

fact ,  is  the broad in terpretat ion,  but  we wi l l  have to look at  

th is  c losely and decide whether  there mig ht  be a need for  an  20 

amendment ,  I  do not  know,  but  my v iew is  that  the  narrow 

interpretat ion would support  what  you are saying,  but  the  

broader in terpretat ion would inc lude h is decis ions  a la ter  

s tage,  at  la te r  s tages in  the process.  

MS RAMAGAGA :    Ja ,  so the understanding now is  that  i t  is  
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a  mat ter  of  in te rpretat ion.   I  have pointed out  as to  why does 

one see the l ink,  but  I  th ink you are correct .   A t  the  end of  

the day,  those wi l l  be arguments about  in terpretat ion.   Thank 

you.  

ADV BATOHI :    Thank you,  Chai rperson.   

CHAIRPERSON :    My last  p iece on that ,  on the ear l ier  answer  

you gave me in  re lat ion to 3.1.2,  on  which my s is ter  fo l lowed,  

the paragraph speaks of  both,  correct?  The fa i lu re to  

cont inue wi th the charges,  same having been wi thdrawn.  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  10 

CHAIRPERSON :    I  am just  put t ing i t  in  a s imple language.  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    Now,  le t  us go to 3.2 of  the terms of  

reference.   You can h ighl ight  3.2,  3 .2.2,  and 3.2.2.3 .   I  wi l l  

just  qu ick ly  read i t :  

“Whether in  fu l f i l l i ng h is  responsib i l i t ies as  

the Di rector  o f  Publ ic  Prosecut ion ,  

Advocate Chauke:  

3.2.2  Proper ly  exerc ised h is  d iscret ion  

in  re lat ion to:  20 

 3.2.2.2  Discont inu ing cr iminal  

proceedings. ”    

Did he d iscont inue cr iminal  proceedings?  

ADV BATOHI :    Yes,  Chai rperson.   As we d iscussed when we 

were in terpret ing the,  looking  at  the  Code of  Conduct ,  I  th ink  
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i t  was,  or  the pol icy,  that  d iscont inu ing of  the  proceedings 

could be a wi thdrawal  pr ior  to  p lea ,  or  i t  could be a stopping 

of  a  prosecut ion post  p lea.  

CHAIRPERSON :    In  th is  context ,  does d iscont inu ing,  you 

have to read that  wi th  3.1.2,  the opening words there,  the 

fa i lure to  cont inue wi th the charges.   3 .1.2.   

ADV BATOHI :    I  see i t .   I  do see that .  

CHAIRPERSON :    3 .1.2 ta lks about  fa i lure to  cont inue wi th  

the charges af te r  wi thdrawal .   This is  what  3.1.2 says,  and 

we agreed on that .   10 

ADV BATOHI :    Both,  Chai rperson.  

CHAIRPERSON :    No,  no,  no ,  counsel .   You just  agreed wi th 

me that  the fa i lu re to  cont inue wi th the charges wi l l  fo l low.   

That  charge fo l lows af te r  the wi thdrawal .  

ADV BATOHI :    That  i s  cor rect .   

CHAIRPERSON :    His act  o f  wi thdrawing.  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.   

CHAIRPERSON :    And a lso in  l ine wi th the reasoning o f  

Brandt  JA.   Now let  us go to 3.2.3 .   As you read,  3 .1.2 in  

conjunct ion wi th 3 .2,  3 .2.2 says :  20 

“Whether  he proper ly  exerc ised h i s  

d iscret ion in  re lat ion to d iscont inu ing  

cr iminal  p roceedings,  the charge being he 

fa i led to cont inue. ”  

In  other  words,  i f  you put  i t  in  the language of  Brandt ,  JA,  to  
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re instate,  you wi thdraw the charges for  whatever  reason,  in  

th is  instance,  to  refer  the mat ter  fo r  an inquest .   The mat ter  

is  f ina l i sed.   What  then happens thereaf te r?  My brother  

Brandt ,  JA,  says,  then thereaf ter  he should have re instated 

the charges or  proceeded.   That  is  where the re instatement  

happens.   You have wi thdrawn.   Now you re instate.   Am I  

correct?  

ADV BATOHI :    Chai rperson,  there is  a number of  th ings that  

you ment ioned ,  so I  am t ry ing to…  

CHAIRPERSON :    No,  no,  no,  le t  us just  focus on the 10 

terminologies because  we need,  I  want  to  see whether  I  

understand correc t ly .   You are wi thdrawing the charges.   The 

wi thdrawal ,  as I  understand i t ,  does not  mean an end to the  

mat ter .   You are put t ing a comma there  wi th a v iew to doing  

other  th ings,  maybe fur ther  invest igat ion,  refer ra l  to  inquest ,  

e t  cetera.   Now,  when th is  fu r ther  th ing is  completed,  when 

the invest igat ion is  completed or  the inquest  is  f ina l i sed,  then 

i t  is  upon you then to re instate that  which was wi thdrawn.   Am 

I  cor rect?  

ADV BATOHI :    You are cor rect ,  Chai rperson,  in  terms of …  I  20 

am not  sure whether  you said to  re instate or  to  reconsider  

re instat ing,  but  you are cor rect  in  terms of  the process.  

CHAIRPERSON :    Let  us speak the language of  the SCA.   

ADV BATOHI :    Sure.  

CHAIRPERSON :    So having wi thdrawn that  which needed to 
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be proceeded wi th because you bel ieve that  you needed to  

take cer ta in in tervening act ions,  be i t  fur ther  invest igat ion,  

be i t  re fer ra l  fo r  inquest ,  e t  cetera,  then that  fur ther  act ion is  

completed,  meaning that  you go back to where you paused.   

Then you re instate to  cont inue.   In  th is  event ,  my quest ion is  

3.2.2.3,  whether  he proper ly  exerc ised h is d iscret ion in  

re lat ion to d iscont inu ing cr iminal  p roceedings.  

ADV BATOHI :    Chai rperson,  in  my v iew,  the d iscont inu ing  

referred to in  3.2.2.3 refers to  the wi thdrawal  of  the mat ters 

pr ior  to  submit t ing i t  to  inquest .   10 

CHAIRPERSON :    The wi thdrawal?  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

ADV BALOYI -MERE SC :    Fol low up quest ion?  Does 

wi thdrawing cr iminal  p roceedings and d iscont inu ing cr iminal  

proceedings or  maybe g ive us  the d i f ference between 

wi thdrawing,  d iscont inu ing,  and stopping?  

ADV BATOHI :    Thank you,  Chai rperson.   I  thought  I  deal t  

wi th  th is  twice before,  but  I  wi l l  do  i t  again.   When we were  

deal ing wi th the  Code of  Conduct ,  I  th ink,  the term 

discont inu ing is  a lso referred to there,  and I  s tated that  20 

d iscont inu ing of  p roceedings would  mean e i ther  wi thdrawing 

proceedings pr ior  to  a p lea or  s topping of  a  prosecut ion  

subsequent  to  a p lea.   So d iscont inu ing is  sor t  o f  the umbrel la  

term that  would mean e i ther  wi thdrawal  before a p lea or  

s topping of  p rosecut ions which happens af te r  p lea.   I  hope I  
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have c lar i f ied.  

ADV BALOYI -MERE SC :    So one can assume that  these two 

terms are used in terchangeably?  

ADV BATOHI :    Not  wi thdrawal  and stopping.   They cannot  

be used in terchangeably because wi thdrawal  wi l l  happen 

before p lea and stopping wi l l  happen af te r  p lea.   But  the te rm 

discont inuance can be used to e i ther  mean a wi thdrawal  or  a  

stopping.   Thank you,  Chai rperson.  

CHAIRPERSON :    Under sub 3.2 .2,  as you said ear l ie r ,  

re lates to the act  of  wi thdrawal ,  3 .2 .2.3.   Do you conf i rm that  10 

that  par t  o f  the charge which is  fo rmulated under a quest ion 

amounts to  a wi thdrawal?  That  word,  d iscont inu ing cr iminal  

proceedings.  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    Wi thdrawal  of  . . . [ in tervenes]  

Wi thdrawal  of  charges.  

CHAIRPERSON :    …cr iminal  proceedings.  

ADV BATOHI :    Wi thdrawal  of  charges.  

CHAIRPERSON :    Wi thdrawal  of  charges? 

ADV BATOHI :    That  is  correct ,  Chai rperson,  which has the 20 

impact  of  d iscont inu ing cr iminal  proceedings.  

CHAIRPERSON :    But  how can i t  have the impact  of . . .   How 

can the  wi thdrawal  per  se have the impact  of  d iscont inuat ion  

of  cr iminal  proceedings ,  when the wi thdrawal  in  i tse l f  

happens before the p lea and happens for  a condi t ional  
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reason,  in  which event  you wi l l  then have an opportuni ty  to  

decide whether  to  re instate or  not ,  especia l l y  when you 

consider  th is  in  the context  of  paragraph 44 of  Brand t  JA 's  

judgment?  

ADV BATOHI :    I  need to look at  the paragraph.   But ,  

Chai rperson,  maybe before I  go there,  when th is  happens,  

the wi thdrawal ,  i t  has the impact ,  even though there may be 

an in tent ion to re -enro l  a t  a  la ter  s tage.   At  that  point ,  

proceedings are d iscont inued ,  when the wi thdrawal  happens.   

Thereaf ter ,  i t  cou ld be restar ted,  but  i t  ends at  that  point .   10 

The cr iminal  proceedings are d iscont inued at  the point  o f  a  

wi thdrawal .   Your second par t  o f  i t ,  Chai rperson,  sa id in  

re lat ion to the Brandt  ju dgment ,  paragraph 44.   I  need to look 

at  that  to  understand that .  

CHAIRPERSON :    He speaks of  that  act  o f  wi thdrawal  having  

happened,  and he,  in  paragraph 43,  favourably says there is  

noth ing i r ra t ional  about  that  conduct  of  Advocate Chauke as 

FUL had suggested.   He says there is  noth ing wrong wi th that .   

In  paragraph 44,  then,  he says,  post  the events,  i t  was then 

for  h im to re instate that  which he had wi thdrawn.   That  is  how 20 

I  understand the two paragraphs read together ,  43 and 44.   

That  is  why I  am asking you th is  quest ion in  re lat ion to the  

terms of  reference c lauses that  I  have refer red to.   And you 

seem to suggest ,  probably correct ly  so,  I  do not  know,  that  

the d iscont inu ing cr iminal  p roceedings in  3.2.3 amounts to  or  
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is  s imi la r  to  a wi thdrawal .  

ADV BATOHI :    That  i s  what  I  am saying,  Chai rperson.  

CHAIRPERSON :    Wel l ,  yes,  probably th is  could be a mat ter  

of  a rgument .   I  jus t  wanted c lar i t y  there because I  was get t ing  

confused wi th what  the ju dgment  says and what  you say and 

what  the terms of  reference seems to be saying.   I  thought  

that  that  refer ra l  to  d iscont inu ing cr iminal  p roceedings,  and I  

may be wrong there,  is  equiva lent  to  fa i l ing to re instate that  

which was wi thdrawn.   But  I  wi l l  pause there unless i f  you 

want  to  comment .  10 

ADV BATOHI :    Chai rperson,  I  d id  expla in previously that  

upon wi thdrawal ,  proceedings end.   And so i t  wi l l  need to be 

restar ted af te r  that ,  so ja…  

CHAIRPERSON :    Maybe i t  i s  fa i r  to  leave i t  there because 

you have g iven us your answer.   My s is ter  would  l ike to  fo l low 

up.   

MS RAMAGAGA :    Thank you,  thank you,  Chai r .   Yes,  maybe 

le t  us t ry  to  look at  the ju dgment  o f  Judge Brand t  in  re lat ion  

to the issues of  w i thdrawal  as against  the issue of  fa i lu re to  

reconsider  af resh.   Right?  Wi l l  I  be correct  to  say,  I  th ink i t  20 

has even now become set t led,  that  Judge Brand t  seems to be 

f ind ing faul t  wi th  Advocate Chauke's fa i lure to  recons ider  the  

mat ter  af resh af ter  the inquest  had been concluded and 

communicated to the prosecut ion.  

ADV BATOHI :    That  i s  cor rect .  
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MS RAMAGAGA :    F inds faul t  wi th  i t .  

ADV BATOHI :    That  i s  cor rect .  

MS RAMAGAGA :    And in  paragraph 43,  Judge Brandt  s tates  

and ind icates that  he does not  f ind faul t  wi th  Advocate  

Chauke 's decis ion  to wi thdraw the charges before he sent ,  or  

ja ,  ord inar i l y  i t  would be before he sent  the mat ter  fo r  inquest ,  

before he sent  the mat ter  fo r  inquest .   So there are two 

cont rast ing v iews.   I t  would be a  v iew,  h is  ju dgment ,  on  

whether  i t  was rat ional  or  reasonable for  Advocate Chauke to 

wi thdraw the charges before sending the mat ter ,  the docket  10 

for  inquest .   That  deals wi th the wi thdrawal .   We are deal ing  

wi th two scenar ios.   43 deals was wi thdrawal .   44 deals was 

fa i lure to  apply one 's mind af resh and reconsider  the mat ter  

af resh.  

ADV BATOHI :    Give me a moment  to  consider  tha t  before I  

respond.   I  just  want  to  look at  the re levant  paragraph so that  

we get  i t  r ight .   I  am not  sure tha t  Brandt  actua l ly  says 

anyth ing . . . [ in tervenes]  

CHAIRPERSON :    P lease refer  to  the Judge proper ly .  

ADV BATOHI :    Brandt  JA,  my s incere apologies,  20 

Chai rperson.   I  am not  sure i f  Brandt  JA,  speci f i ca l ly  deals  

wi th whether  he had an issue wi th the wi thdrawal  of  the 

charges at  the or ig inal  s tage and the refer ra l  to  the inquest .   

I  wi l l  have to look at  the ju dgment  carefu l ly  to  see whether  

that  aspect  i s  deal t  wi th .   Certa in ly  he deals wi th Chauke 's  
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conduct  af ter  the inquest  Magis t rate 's  f ind ings,  and he 's qui te  

cr i t i ca l  o f  that .   But  I  wi l l  have to read carefu l l y  to  see whether  

he says anyth ing  about  h is  conduct  in  wi thdrawing at  the  

in i t ia l  s tages and referr ing to inquest .   So i f  we could hold  

that  to  some later  s tage,  I  would  be happy to deal  wi th  i t  a f ter  

I  have looked at  the decis ion more carefu l l y .  

MS RAMAGAGA :    Yes,  thank you,  Chai r .   I  th ink the point  is  

exhausted,  and i t  wi l l  receive bet te r  at tent ion  at  a  la ter  s tage 

when lawyers who are represent ing others speak to us about  

that .   Thank you.  10 

ADV BATOHI :    Thank you.  

CHAIRPERSON :    You may proceed,  Advocate  

Mohlamonyane.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   Now 

in summary,  deal  wi th  the two cases insofar  as i t  re la tes to 

Advocate Chauke.  

ADV BATOHI :    In  summary,  what  we say is  that  the Supreme 

Court  o f  Appeal  d id  not  absolve Advocate Chauke of  

wrongdoing.   On the cont rary,  there  are severa l  remarks that  

conta in admoni t ions of  h is  deal ing  wi th the mat ter .   F i rs t ,  20 

Brandt  JA cr i t ic ises the Magis t rate 's  f ind ing as pecul iar .   I  am 

summaris ing what  I  had said before,  and suggests that  

Chauke should have appreciated these pecul ia r i t ies.   He d id 

not .   Instead,  he re l ied upon the Magis t rate 's  f ind ings as the  

basis fo r  not  pursuing cr iminal  charges.  
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CHAIRPERSON :    And as you summarise,  and I  beg your  

pardon fo r  in ter rupt ing,  but  of  course i t  takes us back to the  

point  my s is ter  made ear l ier  that  that  could be a mat ter  fo r  

argument ,  when you read Brandt  JA 's subpoena on reasoning 

at  44,  where he says,  FUL suggested that  the conduct  of  

Advocate Chauke was i r rat ional .   And he says,  i t  cannot  be  

because FUL wanted the ex facto  c i rcumstances to be taken 

in to considerat ion .   And he says,  you cannot  do that .   And i t  

was on that  basis that  he says,  Advocate Chauke then cannot  

be faul ted for  the  way he conducted h imsel f  or  the way he 10 

proceeded.   To that  extent ,  the appeal  must  succeed.  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    So when you say that  the SCA absolved,  

d id not  absolve Advocate Chauke,  I  am get t ing confused 

because th is  is  not  what  44 of  the SCA is  saying.  

ADV BATOHI :    Chai rperson,  the point  I  am making is  that ,  

le t  us go back,  I  th ink we have to go back to paragraph 44.   

In  paragraph 44,  which I  deal t  wi th  ear l ie r  on,  and I  th ink th is  

is  important ,  i t  wi l l ,  o f  course,  be deal t  wi th  in  a rgument  no  

doubt  la ter .   In  paragraph 44,  what  Brandt  is  real ly  saying ,  is  20 

that  . . . [ in tervenes]  

CHAIRPERSON :    Madam . . . [ in tervenes]  

ADV BATOHI :    JA.  

CHAIRPERSON :    We need to t reat ,  as we t reat  you wi th  

respect ,  you must  t reat  others wi th the same respect .  
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ADV BATOHI :    Chai rperson,  i t  is  not  in tent ional .   I  ser iously  

apologise to Judge Brandt  publ ic ly  for  referr ing to  you as 

Brandt  as I  have.   I  do not  mean any of fence.   P lease forg ive 

me.   I  wi l l  t ry  my best .  

CHAIRPERSON :    I t  should be easy to you as a lawyer.   To  

the layperson,  i t  wi l l  p robably be d i f f icu l t .  

ADV BATOHI :    Thank you,  Chai rperson.   I  have not  been in  

cour t  very much recent ly ,  but  no excuses.   My apologies.   

Brandt  JA.   What  he is  saying in  paragraph 44 is  that ,  le t  me 

look at  paragraph 44.   He ta lks about  Chauke 's fa i lu re to  10 

proceed wi th the murder and re lated charges af te r  the f ind ing  

of  the inquest  became avai lab le.   And he said that  th is  was,  

in  fact ,  he ta lks about  FUL's argument  that  th is  was i r ra t ional .   

And he says,  but  that  decis ion,  or  h is  fa i lu re to  apply h is  mind 

to the mat ter  at  the conclusion of  the inquest ,  was not  the  

subject  of  the review process.   And so he says,  to  that  extent ,  

you know,  he goes on to expla in.  

 He says,  I  do not  bel ieve that  the ear l ier  decis ion to  

wi thdraw the charges,  which is  the impugn decis ion,  can be 

set  as ide,  which was before the  Court ,  that  was the issue 20 

before the Court ,  can be set  as ide on the basis  that  a 

subsequent  decis ion taken in  d i f fe rent  c i rcumstances not  to  

re instate  some or  a l l  o f  them was not  just i f ied.   So he says,  

to  that  extent ,  i t  must  succeed.   And the point  being,  

Chai rperson,  that  the po int  I  was t ry ing to make is  that  the  
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Court  d id not  deal  wi th  that  mat te r  becaus e i t  was not  par t  o f  

the review and to that  extent ,  the mat ter  had succeeded 

because that  was not  before the Court .    

 But  wi th  regard to  Chauke 's conduct  regard ing what  

happened af ter  the inquest ,  Brandt  JA is  cr i t i ca l  o f  h is  

conduct ,  and that  is  what  I  was deal ing wi th at  th is  point .   I  

hope that  c la r i f ies ,  Chai rperson.  

CHAIRPERSON :    Paragraph 44,  or  e lsewhere?  

ADV BATOHI :    E lsewhere,  Chai rperson.   E lsewhere,  which I  

d id  read in to the record previously.   Par t i cu la r  paragraph 14,  10 

14,  1 -4,  that  is  correct .   I  d id  read that  in to the  record,  

Chai rperson,  of  Brandt  JA 's ju dgment .  

CHAIRPERSON :    And i f  my reading is  correct ,  that  is  where  

Brandt  JA seems to be cr i t i c is ing the Magis t rate.  

ADV BATOHI :    Yes.   As wel l  as he cont inues,  he cr i t ic ises 

the Magis t rate fo r  making cont radictory f ind ings.   And then 

he goes on to say,  but  i f  Chauke had any uncerta inty about  

the import  o f  the  Magis t rate 's  f ind ings,  he could have asked 

for  c la r i f icat ion or  even requested the inquest  be reopened in  

terms of  Sect ion 17.2 of  the Inquest  Act .   I  wi l l  s top at  that  20 

point ,  Chai rperson.  

ADV BALOYI -MERE SC :    But  is  that  cr i t i c ism?  

ADV BATOHI :    I t  cer ta in ly  seems to be suggest ing  that  at  

that  point ,  Advocate Chauke ought  to  have carefu l l y  

considered precise ly what  the Magis t rate was saying because 
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i t  was very confusing.   He was on the one hand saying there 

was a pr ima fac ie  case against  R ichard Mdlu l i ,  and on the  

other  hand,  he was saying that  he could not  be held  

accountable.   So in  that  regard,  he was saying that  Advocate  

Chauke,  because of  th is  conf l i c t ing v iews or  f ind ings of  the 

Magis t rate,  ought  to  have at  least  quer ied i t  and t r ied to  

understand or  refer red i t  for  reopen the inquest  or  t r ied to  

understand th is  lack of  cer ta inty a t  that  point ,  which is  what  

one would have expected g iven the c i rcumstances that  I  

sketched out  ear l ier  wh ere even Brandt  JA,  he ta lks,  he  10 

ment ions the fact  that  there is  s t rong evidence in  th is  mat ter .   

And in  that  context ,  Advocate Chauke should have sought  

c la r i ty  at  the very  least .  

ADV BALOYI -MERE SC :    But  tak ing a mat ter  on  appeal  

where there is  cont radictory pronouncements by a  Court  a  

quo,  would that  not  resolve those cont radict ions or  the  

confusion caused by,  in  th is  instance,  by the Magis t rate 's  

f ind ing?  And as can be seen at  paragraph 14 that  Brandt  JA 

is  addressing those.  

ADV BATOHI :    I t  would have been more easi ly  resolved i f  20 

one sought  c la r i ty  f rom the Magis t rate h im or  hersel f .   I  th ink  

i t  was a man.   That  would have been an easier  way of  

resolv ing i t  ra ther  than tak ing the mat ter  fur ther  in  the legal  

process.  

CHAIRPERSON :    What  is  unlawfu l  about  that?  
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ADV BATOHI :    I  d id  not  say anyth ing was unlawfu l  about  

that ,  Chai rperson.  

CHAIRPERSON :    Now remember  in  your  statement ,  in  your  

af f idavi t ,  when we began,  i f  I  may take you to your af f idavi t .   

Let  me just ,  I  beg your pardon.   Le t  me just  check the page 

which I  thought  I  f lagged.   Let  us just  put  a comma there so  

that  I  do not  delay the proceedings.  

ADV BATOHI :    Sure.   

CHAIRPERSON :    I  am going to come back to th is  quest ion  

af ter  checking my record.  10 

ADV BATOHI :    Sure.  

CHAIRPERSON :    Advocate Mohlamonyane ,  you may 

proceed.  

ADV MOHLAMONYANE SC :    Advocate Batohi ,  you are done 

wi th the summary,  not  so?  

ADV BATOHI :    Mmm-mmm.  

ADV MOHLAMONYANE SC :    Let  us go on to the 

representat ions o f  Advocate Chauke that  he made to  you.  

ADV BALOYI -MERE SC :    Sor ry to  in te rrupt .   Is  Advocate  

Batohi  done wi th her  summary on the ju dgment  of  Brandt  JA?  20 

Because I  have a quest ion.  

ADV MOHLAMONYANE SC :    You may proceed wi th the  

quest ion.  

ADV BALOYI -MERE SC :    Advocate Batohi ,  you took us  

through two judgments,  the FUL before Gorven JA and now 
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Brandt  JA.   Can we go to. . .  

ADV MOHLAMONYANE SC :    I  beg your pardon.   Pardon me 

for  Murphy J.  

ADV BALOYI -MERE SC :    Oh,  Murphy.  

ADV MOHLAMONYANE SC :    Gorven had to do. . .  

ADV BALOYI -MERE SC :    Murphy ,  ja .   Murphy,  Murphy J.   

Can we go to the order  by Brandt  JA?  To make th ings easy,  

maybe go to page CL00350 where there is  the order  of  

Murphy JA,  Murphy J.   That  is  orders A,  B,  C,  D,  E,  F,  G up 

to H.   B randt  JA in  paragraph 54 says the appeal  succeeds 10 

only to  the extent  that  paragraphs B ,  E,  and F of  the order  of  

the Court  a  quo .   Now,  paragraph B is  a decis ion made on 

behal f  o f  the NPA whereof  the cr iminal  charges of  murder,  

k idnapping,  in t imidat ion,  and assau l t  and defeat ing the ends 

of  just ice under CAS number 340/02/99 were wi thdrawn.   That  

was. . .   The appeal  succeeded on that  one.   And that  would  

refer  to  the Mdlu l i  issue.   Correct  me i f  I  am wrong.   

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

ADV BALOYI -MERE SC :    Now,  your in terpretat ion o f  Brandt  

JA 's judgment  i s  that  i t  was cr i t ica l  o f  Chauke ,  yes,  there  are  20 

points  where the  judgment  is  c r i t ica l  o f  Chauke.   But  at  the 

end,  the appeal  in  re lat ion to the Mdlu l i  i ssue succeeded.  

ADV BATOHI :    Chai rperson,  i t  succeeded.   I  th ink i t  i s  

important  that  we read a l l  the orders.   And i f  you look at  

number 3,  i t  is  record ing that :  
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“The fo l lowing undertaking has been 

furn ished on beha l f  o f  the f i rs t  appe l lant :  

To decide which of  the cr iminal  charges o f  

murder and re lated cr imes ,  that  were  

wi thdrawn on 2 February 2012 ,  a re to  be  

re instated and to make h is decis ion  known 

to the respondent  wi th in two months of  the  

order ,  to  provide reasons to the respondent  

wi th in the same per iod as to why he has 

decided not  to  re inst i tu te some,  i f  any,  of  10 

those charges. ”  

So I  th ink i t  has to be read together .   And i t  was on the basis  

of  that  undertaking,  is  my reading of  i t ,  that  the appeal  

succeeded in  respect  of  those subparagraphs ment ioned.  

ADV BALOYI -MERE SC :    I  am reading a Court  o rder ,  an 

order  in  a judgment .   The Judge says:  

“The appeal ,  in  the premises i t  is  ordered 

that :  

1 .  The appeal  succeeds only to  the extent  

that  paragraphs B,  E,  and F of  the  20 

order  of  the Court  a  quo are set  as ide. ”    

That  is  the f i rs t  order .  

ADV BATOHI :    Mmm-mmm.  

ADV BALOYI -MERE SC :    And I  am saying le t  us look at  that  

order .   And le t  us  look at  paragraph B.  
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ADV BATOHI :    Yes,  I  have seen that .  

ADV BALOYI -MERE SC :    That  has been set  as ide now.  

ADV BATOHI :    That  i s  cor rect .  

ADV BALOYI -MERE SC :    And paragraph E has been set  

as ide.  

ADV BATOHI :    That  i s  cor rect .  

ADV BALOYI -MERE SC :    Paragraph F has been set  as ide.   

ADV BATOHI :    That  i s  cor rect .  

ADV BALOYI -MERE SC :    What  remains now is  the order  by  

Brandt  JA.   The remainder of ,  say,  A,  C,  D,  G,  and H are  10 

conf i rmed.   

ADV BATOHI :    That  i s  cor rect .  

ADV BALOYI -MERE SC :    By Brandt  JA.   

ADV BATOHI :    That  i s  cor rect .  

ADV BALOYI -MERE SC :    So what  I  am t ry ing to pu t  to  you 

is  that  B,  E,  and F have been set  as ide.   

ADV BATOHI :    That  i s  cor rect .  

ADV BALOYI -MERE SC :    I  do not  want  to  put  any condi t ions 

to the set t ing aside because i t  i s  a  c lear  o rder .   And the Court  

proceeded to g ive  d i rect ions and order  d i rect ions on what  to  20 

be done.   But  those do not  have a bear ing,  a d i rect  bear ing  

on the fact  that  in  th is  ju dgment ,  orders B,  E,  and F of  the  

Court  o f  appeal  have been set  as ide.  

ADV BATOHI :    I  note the comments of  the panel  member,  

Madam Baloyi -Mere.   I  th ink as the panel  members have 
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suggested,  wel l ,  cer ta in ly  Madam Ramagaga,  th is  mat ter  i s  

perhaps best  le f t  for  a rgument  at  a  la ter  s tage.  

ADV BALOYI -MERE SC :    Okay,  thanks.  

ADV BATOHI :    Thank you.  

MS RAMAGAGA :    Just  one th ing.   Just  fo r  record purposes,  

because th is  is  something that  is  actual ly  what  is  common 

cause,  that  the decis ion or  the  ju dgment  of  the  Judge Brandt  

would have to be  implemented by the respondents that  are  

c i ted in  the judgment ,  the appeal ,  nè?  And on appea l ,  wi l l  i t  

be correct  to  say that  that  ju dgment  would have to be  10 

implemented to an extent  necessary by the NDPP?  

ADV BATOHI :    That  i s  cor rect .  

MS RAMAGAGA :    Okay,  r ight .   Thank you.   

CHAIRPERSON :    Advocate Mohlamonyane,  I  just  wish to 

rever t  to  my quest ion about  the lawfu lness of  the conduct  of  

Advocate Chauke .   And the answer  by Advocate Batohi  was 

she 's not  aware of  the use of  the  words unlawfu l .   In  her  

af f idavi t ,  she is  correct ,  that  a l leged unlawfu lness on the 

conduct  of  Mr Chauke is  in  re lat ion to the Cato Manor  mat ter .  

ADV BATOHI :    Yes.  20 

CHAIRPERSON :    In  re lat ion  to the Mdlu l i  mat ter ,  go to page 

77 of  your  af f idav i t ,  paragraph 181.   This could probably be  

a mat ter  for  a rgument  because there you use a d i f fe rent  legal  

concept ,  i r ra t iona l i ty .   You say you were sat is f ied that  there 

was no rat ional  basis fo r  h im to wi thdraw the murder and 
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a t tempted murder  charges.   

ADV BATOHI :    Chai rperson,  I  am sorry I  am not  wi th  you.   

Which paragraph are you at?  

CHAIRPERSON :    Paragraph 77 of  the af f idavi t .  

ADV BATOHI :    Page 33.   

CHAIRPERSON :    I  beg your pardon.  

ADV MOHLAMONYANE SC :    181.  

CHAIRPERSON :    Page 77.   I  beg your pardon.  

ADV BATOHI :    Oh,  okay.  

CHAIRPERSON :    Page 77,  paragraph 181.  10 

ADV BATOHI :    Are we st i l l  get t ing to 181?  

CHAIRPERSON :    Paragraph 181.    

CHAIRPERSON :    You got  i t?   I t  is  on top of  that  page.  

ADV BATOHI :    Yes,  I  see i t  now,  Chai rperson.  

CHAIRPERSON :    What  I  am saying is  that  you are correct  

that  the use of  the  word unlawfu lness re lates to the Booysen 's  

mat ter .   I t  is  ev ident  in  the paragraphs ear l ie r .   But  in  re lat ion  

to the Mdlu l i  mat ter ,  and th is  was my understanding,  a l though 

the word unlawfu lness is  not  used,  but  you use the word no 

rat ional  basis.   When you th ink about  the concept  of  20 

rat ional i ty ,  i t  is  a  legal i ty  p r inc ip le.   And i t  was in  that  context  

that  I  ment ioned unlawfu lness.   But  th is  could be a mat ter  for  

argument .   I  do not  want  to  overst retch i t  because you only  

use the words.   You were sat is f ied that  there was no rat ional  

basis to  wi thdraw the murder ,  an at tempted murder.   
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ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    That  takes us back to that  in i t ia l  s tage.   

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    Of  Advocate Chauke 's a l leged i r rat ional  

conduct .  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.   But  the  

evidence is  that  h is  subsequent  conduct  was not  what  one 

would have expected of  a  DPP in those c i rcumstances,  

carefu l l y  consider ing the mat ter  af ter  the inquest ,  a f ter  the  

judgment  of  Murphy J.  10 

CHAIRPERSON :    I  understood you correct ly ,  counsel ,  to  

reformulate your  understanding.   His subsequent  conduct  

post  the inquest  f ind ings was i r ra t ional  in  the sense that  he  

ought  not  to  have appealed,  but  ought  to  have then appl ied 

h is  mind to the inquest  f ind ings.   Is  that  what  you are  saying?  

ADV BATOHI :    No,  Chai rperson.   I  am not  saying  that .   I  

need to carefu l l y  consider  i t ,  but  I  am cer ta in ly  saying  i t  d id  

not  meet  the standards that  are expected of  a  prosecutor  o r  

DPP in those c i rcumstances,  as set  out  in  var ious of  our  

pol i cy documents  that  requi re us to consider  ev idence in  a  20 

par t icu lar  way.   So there was noncompl iance wi th  pol icy  

issues in  that  process.  

CHAIRPERSON :    Yes,  but  my understanding of  your  quibble  

is  that  he decided then ,  af te r  the  f ind ings of  Murphy J to  

appeal .   
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ADV BATOHI :    That  i s  cor rect ,  Chai rperson.   

CHAIRPERSON :    This is  real ly  the  crux of  your  chal lenge.  

ADV BATOHI :    That  i s  cor rect .   One of  them.  

CHAIRPERSON :    You are saying he ought  not  to  have 

appealed the decis ion,  but  should or  ought  to  have done 

something e lse?  

ADV BATOHI :    Ought  to  have reconsidered the mat ter  in  the  

l ight  of  the inquest ,  in  the  l ight  of  the f ind ings of  Murphy J,  

to  have reconsidered in  the l ight  of  the fact  that  h is  team was 

saying prosecute,  to  have reconsidered the mat ter  and rather  10 

re -enro l led  the mat ter  instead o f  appeal ing the decis ion  

fur ther .  

CHAIRPERSON :    Now,  what  appears in  181 does not  cover  

what  you are saying.   What  appears in  181 is  consistent  wi th  

your ear l ie r  answers when I  asked you about  the terms of  

reference,  3.1.2,  read wi th 3.2,  3 .2.2,  and the last  one,  

3.2.2.3,  where you pers is tent ly  say what  that  means is  that  

the d iscont inu ing of  the cr iminal  proceedings refer red to that  

act  o f  wi thdrawal  that  you speak about ,  I  suppose,  in  181.  

ADV BATOHI :    Chai rperson,  I  am not  confused.   I  am not 20 

seeing any cont radict ion.   I  am not  understanding.  

CHAIRPERSON :    Nobody says you are confused,  Madam.  

Nobody says you are confused.   We just  need c la r i ty  here.  

ADV BATOHI :    I  appreciate that .   

CHAIRPERSON :    I  am saying tha t  which appears there as  
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you answer those quest ions in  re lat ion to the te rms of  

reference.  

ADV BATOHI :    In  181?  

CHAIRPERSON :    No,  no,  no,  the terms of  reference.   3 .2,  I  

wi l l  repeat  those terms .   You remember we repeated,  I  

repeated th is  quest ion.  

ADV BATOHI :    I  recal l ,  Chai rperson.  

CHAIRPERSON :    And I  just  want  c lar i t y  there.   3 .1.2,  3 .2,  

3 .2.2,  and the las t  one,  3.2.2.3.   You remember your answer 

there?  That . . .  10 

ADV BATOHI :    My answer wi th regard to  3.2.2.3,  

Chai rperson.  

CHAIRPERSON :    Yes.  

ADV BATOHI :    I  do.  

CHAIRPERSON :    But  reading those paragraphs and 

subparagraphs together  and then your answer was that  the 

conduct  compla ined against  was the wi thdrawal .  

ADV BATOHI :    I t  is  not  the only conduct  compla ined against ,  

but  cer ta in ly  i t  i s  the  wi thdrawal  and the  fa i lu re to  reconsider  

the mat ter  in  l ine wi th the pol ic ies,  e t  cetera,  subsequent  to  20 

the inquest  and the ju dgment  of  Murphy J.  

CHAIRPERSON :    The problem,  counsel ,  you do not  answer  

the quest ion and you make i t  very d i f f icu l t  for  us to  

understand.   That  is  why we keep on going back and for th.   I  

repeated th is  quest ion twice or  th r ice ear l ie r  and your answer  
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was pers is tent ly  that  reading those paragraphs together ,  i t  

meant  the issue was the wi thdrawal .   Now I  am referr ing you 

to paragraph 181,  just  as i t  s tands,  noth ing more,  noth ing  

less.    

 And i t  speaks to the i r ra t ional i t y  o f  the conduct  of  

Advocate Chauke,  as you put  i t ,  in  wi thdrawing the  murder  

and at tempted murder charges for  refer ra l ,  wi th  a v iew to  

refer  the mat ter  for  an inquest .   I t  s tops there.   So what  I  am 

saying to you is  th is  paragraph 181 seems to support  your  

proposi t ion in  re late to  the te rms o f  reference that  I  re ferred  10 

you to ear l ie r .  

ADV BATOHI :    181 has got  a  number of  subparagraphs.   So 

are you only,  Judge,  referr ing to,  Chai rperson ,  referr ing to 

181 or  a l l  the subparagraphs as we l l?  

CHAIRPERSON :    No,  no,  no.   I  am ta lk ing about  that  key 

paragraph.  

ADV BATOHI :    181 at  the top,  I  agree i t  is  consistent  wi th  

what  I  sa id about  d iscont inuance,  meaning wi thdrawal .  

CHAIRPERSON :    Yes,  thank you.  

ADV BALOYI -MERE SC :    Advocate Batohi ,  do we,  you keep 20 

on using th is  term to say to reconsider .   Do you have any 

evidence that  Advocate Chauke d id not  reconsider  or  

carefu l l y  consider  Judge Murphy 's judgment  or  whoever was 

involved,  because the appl icant  in  the appeal  i s  the NPA.   So 

i t  might  be that  i t  is  not  h im per se,  i t  is  a  team.   But  is  there  
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any evidence tha t  the team or  whoever took a dec is ion to  

appeal ,  d id  not  carefu l l y  consider  the judgment  o f  Judge 

Murphy before they took i t  on appeal  to  the SCA?  Contrary  

to ,  you keep on referr ing to your pol ic ies and the Act .  

ADV BATOHI :    I  do keep on referr ing to them because they 

are important ,  wi th  due respect .  

ADV BALOYI -MERE SC :    Yes,  they are important ,  but  they 

do not  s top the NPA as an ent i ty  f rom appeal ing a ju dgment  

where they feel ,  o r  where af ter  reconsiderat ion they f ind that  

there is  a need to  appeal .   Because we appeal  for  a  reason,  10 

not  just  fo r  the sake of  whi l ing away t ime.  

ADV BATOHI :    That  is  what  we should be doing,  is  appeal ing  

for  a good reason and not  whi l ing  away t ime.   I  agree wi th  

you complete ly.   That  is  what  a responsib le NPA prosecutor  

should do,  i s  appeal  when the c i rcumstances fu l l y  just i fy  i t .  

What  we are saying in  th is  par t icu lar  case is  that  g iven a l l  o f  

the c i rcumstances,  and i f  Advocate Chauke proper ly  appl ied  

the requi rements in  te rms of  our  po l ic ies,  e t  cetera,  in  te rms 

of  evaluat ion of  ev idence,  and care fu l ly  considered,  one,  h is  

team's v iew that  the mat ter  should  be proceeded wi th,  two,  20 

the fact  that  the  inquest  Magis t rate had made conf l ic t ing  

f ind ings about  i t .  

 But  a lso one of  the important  ones are saying that  

there was pr ima fac ie  ev idence support ing the case against  

Mr Mdlu l i .   Then you have,  that  was the Magis t rate 's  f ind ing.   
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Then you get  the f ind ing of  Murphy J,  where he again 

st rongly,  he cr i t ic ises the Magis t rate for  the conf l ic t ing  

vers ions,  but  a lso  comes to a conclusion that  there is ,  I  am 

not  sure whether  he uses the te rm pr ima fac ie ,  but  cer ta in ly  

he may even have gone a b i t  s t ronger than that  in  terms of  

the evidence support ing,  in  respect  of  the case against ,  I  

th ink he may have used the te rms there was reasonable 

grounds for  a successfu l  p rosecut ion,  but  I  s tand to be 

corrected.  

 So my point  being  that  in  these c i rcumstances,  there 10 

was no just i f icat ion to take the mat ter  on appeal .   The mat ter  

ought  to  have been carefu l ly  recons idered at  that  poin t  in  l ine 

wi th our  pol i c ies,  which we wi l l ,  I  th ink we need to refer  back 

to,  and re instated at  that  point .   

ADV BALOYI -MERE SC :    Now,  at  the back of  your  answer  

and the reasons that  you have g iven,  what  do  you make of  

the fact  that  the SCA then over turned that  decis ion of  Murphy 

J?  

ADV BATOHI :    The SCA may have over turned i t ,  but  as I  

expla ined ear l ie r ,  i t  was cr i t i ca l  o f  Advocate Chauke 's  20 

conduct  in  th is  mat ter .   And in  fac t ,  the SCA was a lso very  

cr i t i ca l  and deal t  wi th  the inquest  Magis t rate 's  f ind ings and 

seemed to have suggested that  Advocate Chauke should  

have done th ings d i f ferent ly  at  that  s tage of  the proceedings.   

So i t  does not  exonerate h im.   I t  cer ta in ly  deals wi th h is  
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conduct  in  a c r i t ica l  way.  

ADV BALOYI -MERE SC :    But  tha t  is  not  par t  o f  the order .   

We as lawyers know that  Judges wi l l  te l l  us whatever they te l l  

us,  g ive us guidance,  but  at  the end of  the day,  i t  is  the order  

that  one has to comply wi th that  mat ters.   We have the order .  

ADV BATOHI :    The order  mat ters.   

ADV BALOYI -MERE SC :    That  is  what  I  am asking,  that  at  

the back of  your  answer  and your response,  consider  the 

judgment  and the order .   What  do you make of  that?   Are you 

st i l l  mainta in ing  that  the Murphy J judgment  should not  have 10 

been appealed?  

ADV BATOHI :    Yes,  I  am.  

ADV BALOYI -MERE SC :    Thank you.  

CHAIRPERSON :    Thank you,  Advocate Batohi .   Advocate  

Mohlamonyane,  i t  is  quarter  past  one.  

ADV MOHLAMONYANE SC :    Is  i t  an opportune moment  to  

adjourn,  Madam Chai r?  I  thought  hal f  past  one,  maybe.   I t  

was not  canvassed today as to what  t ime we wi l l  ad journ fo r  

lunch recess,  but  on previous days we adjourned at  hal f  past  

one,  i f  my memory serves me wel l .  20 

CHAIRPERSON :    In  the l ight  of  the quest ion ing,  I  see you 

have a smi le  on your face,  Advocate Mohlamonyane .  

ADV BATOHI :    I t  is  cross-examinat ion,  Chai rperson ,  that  

s ta r ted a l ready.  

CHAIRPERSON :    I  want  to  make i t  c lear ,  counsel ,  Advocate  
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Batohi ,  that  our  quest ion ing,  and I  would  l ike you to  

understand i t  in  that  l ight ,  is  in tended to g ive us c lar i t y  on  

cer ta in issues tha t  we do not  have answers fo r ,  and i t  is  not  

cross-examinat ion.   You wi l l  p robably be in  th is  p recinct  when 

Advocate Chauke  resumes,  i f  he is  going to do i t ,  that  he  

takes that  seat .   We wi l l  ask h im quest ions a lso,  because our  

ro le in  th is  inquis i to r ia l  process is  to  remain object ive,  to  

remain as object ive as possib le as  we search fo r  the t ruth,  

and we can only do that  by p robing cer ta in mat ters  wi thout  

being subject ive,  and I  would l i ke you to understand i t  in  that  10 

context .  

 As you know,  coming f rom l i t igat ion  wor ld,  i t  is  not  a  

very easy te rra in,  but  I  would l ike you to understand that  we 

are not  cross-examining you.   We want  to  just  get  to  the 

bot tom of  th ings and understand th is  record correct ly  so that  

when we wr i te  the report ,  we wr i te  what  is  correct .   But  of  

course,  th is  l ine o f  quest ion ing can be unset t l ing,  and I  hope 

i t  does not  to  you.   I t  may be exhaust ing.   A wi tness box is  

not  easy for  anybody.   Some of  us  have been there  before,  

even as Judges,  but  I  would l ike you to understand that  as 20 

we ask you quest ions,  we just  want  c lar i t y ,  and most  of  your  

quest ions are very helpfu l  for  us to  understand th is  

prosecutor ia l  funct ions and just  to  get  c la r i ty  for  our  own 

wr i t ing at  a  la ter  s tage.  

 I  suppose maybe to af ford the wi tness a chance to  
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pause,  we can take an ear l ier  break unless you are minded 

to c lose some other  chapters that  a re br ie f  before lunch.  

ADV MOHLAMONYANE SC :    This i s  just  on only one aspect ,  

and then we wi l l  c lose.   Advocate Batohi ,  in  the course of  

your  dut ies as prosecutors,  are you bound by a dec is ion of  

an inquest  Magis t rate,  a  f ind ing of  an inquest  Magis t rate?  

ADV BATOHI :    No,  we are not ,  and in  fact  i t  is  e i ther  Judge 

Murphy or  Judge Brandt  ment ions that  in  the ju dgment .   We 

are not  bound by a decis ion of  a  Magis t rate in  an inquest .  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   We 10 

may adjourn fo r  lunch recess.  

CHAIRPERSON :    Thank you,  counsel .   I  th ink we should take 

a lunch adjournment  and reconvene at ,  my s is te r  says 2  

o 'c lock,  meaning that  we wi l l  reconvene at  2 o 'c lock,  45 

minutes,  somewhere there.   We wi l l  reconvene at  2 o 'c lock,  

45 minutes break.   We adjourn.  

ENQUIRY ADJOURNS 

ENQUIRY RESUMES 

CHAIRPERSON :    Good af te rnoon everyone .   Good 

af ternoon,  Advocate Batohi .   Counsel ,  you may proceed.  20 

EXAMINATION BY ADV MOHLAMONYANE SC 

(CONTINUED) :   Thank you,  Madam Chair .   Advocate  Batohi ,  

before we adjourned fo r  lunch recess,  you had wrapped up 

the summary of  the two cases,  not  so ,  or  i s  there any other  

th ing that  you wish to add ? 
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ADV BATOHI :   No,  there is  noth ing fur ther  that  I  wish to add 

in  that  regard .  

ADV MOHLAMONYANE SC :   I  am inc l ined to refer  you to the 

representat ions that  Advocate Chauke made to L ieutenant  

General  Mdlu l i ,  but  for  the moment  you can  …[intervenes] .  

ADV BATOHI :   Made to me.  

ADV MOHLAMONYANE SC :   No,  no ,  no,  no,  I  wi l l  get  to  that .  

ADV BATOHI :   Sure.  

ADV MOHLAMONYANE SC :   Made to ,  the representat ions 

that  Advocate Chauke made to L ieutenant  General  Mdlu l i .   I  10 

beg your pardon,  Mdlu l i  made,  L ieutenant  General  Mdlu l i  

made to Advocate  –  no,  no,  no,  no,  I  am mixed up.   Let  me,  

le t  me recol lect .   The representat ions that  L ieutenant  General  

Mdlu l i  made to Advocate Chauke re lat ing to the charges ,  I  

hope I  have corrected mysel f ,  but  for  the moment ,  I  am to ld  

you do not  have the bundle thereof .   Let  us park i t  for  now.   

We wi l l  come back to i t .    

 May I  then take you to your  bundle,  to  the  

representat ions that  Advocate Chauke made to you af ter  he  

had wr i t ten a le t ter  to  her  to  respond to cer ta in a l legat ions.   20 

And in  th is  regard ,  go to SB 6.   I  wi l l  le t  you know as to what  

page i t  is ,  but  fo r  now …[intervenes] .  

CHAIRPERSON :   P lease g ive me a second,  Counsel ,  I  am 

looking fo r  SB 6 in  my bundle .   

ADV BATOHI :   I t  is  page 240,  Chai rperson .  
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CHAIRPERSON :   Thank you,  I  found i t .  

ADV MOHLAMONYANE SC :   SB6 on page 240 was a 

response to yoursel f ,  not  so?  

ADV BATOHI :   That  is  correct ,  f rom Advocate Chauke.  

ADV MOHLAMONYANE SC :   I t  was a response to your le t te r  

dated 13 May 2021,  which you can locate in  SB 5.   Maybe that  

is  where  we should begin  wi th  your le t ter  to  Advocate  

Chauke.   Remember that?  

ADV BATOHI :   I  do.  

ADV MOHLAMONYANE SC :   SB5,  Madam Chai r ,  can be 10 

located at  page 231,  SB5 231.    

CHAIRPERSON :   Yes,  thank you.  

ADV MOHLAMONYANE SC :   Proceed wi th that  le t ter  f i rs t  

before you go to h is  response .   

ADV BATOHI :   I t  is  a  long le t te r ,  so I  do not  expect  that  you 

want  me to read i t  in to the record .   But  i t  is  a  le t ter ,  I  can 

expla in i t .  

ADV MOHLAMONYANE SC :   Yes,  not  necessar i l y .   Just  

expla in  …[intervenes] .  

ADV BATOHI :   Sure.   I t  is  a  le t ter  dated ,  what  is  the  date of  20 

th is  le t ter?  

ADV MOHLAMONYANE SC :   13 May,  2021.    

ADV BATOHI :   Thank you,  yes .   And my s ignature,  13 May,  

2021,  to  Advocate Chauke,  request ing fu r ther  in fo rmat ion 

re lat ing to decis ions that  he made as the DPP in Gauteng.   
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And I  ment ioned,  amongst  other  mat ters,  the Booysen and 

the Mdlu l i  mat te rs,  and requested h is response ,  exp la in the 

reasons for  h is  decis ion .   Essent ia l l y ,  that  was the g is t  o f  the 

request .   

ADV MOHLAMONYANE SC :   The heading of  the le t ter  reads,  

you may read i t  in to the record,  just  the heading,  so that  we 

should get  the g is t  o f  what  you are asking h im to respond to .    

ADV BATOHI :   I t  is :  

 “Request  fo r  fur ther  in fo rmat ion re lat ing 

to decis ions made by you as the DPP,  10 

Gauteng,  Johannesburg. ”  

ADV MOHLAMONYANE SC :   Maybe you can read the f i rs t  

paragraph to g ive  i t  context .    

ADV BATOHI :   - :  

 “A number of  issues re lat ing to 

decis ions made by you have come to my 

at tent ion and requi re add i t ional  

in format ion and c la r i f icat ion .   I  would 

l ike to  of fer  you the opportuni ty  to  

formal ly  respond to these issues to 20 

enable me to make an in formed dec is ion  

on how to proceed to deal  wi th  these 

mat ters.   I  requi re  your urgent  response 

to the issues descr ibed below . ”  

 And then there are issues that  fo l low,  o r  cases .    
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ADV MOHLAMONYANE SC :   On the Booysen prosecut ion,  

Cato Manor  mat ter .  

ADV BATOHI :   That  is  correct ,  that  is  the f i rs t  one .   

ADV MOHLAMONYANE SC :   The second one on page SB5  

232,  under paragraph 2,  wi l l  be the Mdlu l i  mat ter ,  murder  

charges.  

ADV BATOHI :   I t  is  cor rect .  

ADV MOHLAMONYANE SC :   Now,  on SB5  235,  that  i s  where  

your s ignature appears,  and the date can be conf i rmed to be  

13 May,  2021.   10 

ADV BATOHI :   That  is  correct .  

ADV MOHLAMONYANE SC :   Now,  proceed to SB6 ,  on page 

240,  Madam Chai r .   You want  to  dea l  wi th  the representat ions 

that  Chauke,  excuse me,  Advocate Chauke made to you ? 

ADV BATOHI :   Thank you,  Counsel .   In  the,  in  SB 241,  I  

wanted to,  in  the  context  of  the Mdlu l i  mat te r ,  re fer  to  one 

par t icu lar  aspect ,  and that  is  paragraph 9,  wherein Advocate  

Chauke says :  

 “The SCA found my decis ion was not  i r ra t ional ,  and 

ind icated that  such decis ion,  i f  i r ra t ional ,  should  be  …” 20 

[ in tervenes] .  

CHAIRPERSON :   [ Ind ist inct ]… [microphone of f ] .  

ADV BATOHI :   Pardon me,  243,  paragraph 9.   May I  proceed,  

Chai rperson? 

 “The SCA found that  my decis ion  was 
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not  i r ra t ional ,  and ind icated that  such 

decis ion,  i f  i r ra t ional ,  should  be 

reviewed by the  Nat ional  Di rector  of  

Publ ic  Prosecut ions.   To th is  end,  a  

report  for  considerat ion memorandum 

was prepared and submit ted to  the 

NDPP.  In  l ine wi th the d i rect ive of  the  

SCA,  the NDPP,  af ter  rev iewing my 

decis ion,  came to the same decis ion  

that  I  ear l ie r  made .   In  th is  regard,  I  10 

at tach hereto le t ter  addressed to Cl i f f e  

Dekker by NDPP,  dated 17 June,  2014,  

marked as AC11. ”  

ADV MOHLAMONYANE SC :   The NDPP referred to by  

Advocate Chauke in  th is  paragraph refers to  which NDPP at  

the t ime? 

ADV BATOHI :   I t  is  Advocate Nxasana,  which wi l l  become 

apparent  f rom the next  paragraph,  10 .  

ADV MOHLAMONYANE SC :   On page 244? 

ADV BATOHI :   That  is  correct .  20 

ADV MOHLAMONYANE SC :   Yes,  p roceed.  

ADV BATOHI :   - :   

 “From the aforesaid,  i t  is  c lear  that  

anyone who cr i t i c izes me and imputes 

the decis ion under d iscussion to  me 
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on ly i s  both misplaced and wrong,  as the 

f ina l  decis ion was made by the NDPP, 

Mr Nxasana.   I f  any person should be 

cr i t i c ized,  i t  should a lso inc lude the then 

NDPP.  I t  is  fur ther  c lear  that  the 

unfounded cr i t ic ism leve l led agains t  me 

is  done so for  ne far ious reasons or  in  

the serv ice of  an  unknown agenda by 

persons inv is ib le to  me. ”  

 So in  th is  regard,  wi th  regard to the ro le that  10 

Advocate Nxasana p layed,  and I  understand he might  be 

cal led to test i f y ,  so I  do not  want  to  speculate in  that  regard,  

but  I  would l i ke to  refer  to  the af f idavi t  o f  Advocate Nalane.    

ADV MOHLAMONYANE SC :   The opin ion .  

ADV BATOHI :   I  beg your pardon,  the opin ion.   

ADV MOHLAMONYANE SC :   I t  is  conta ined in  Bundle LO1,  

and the page is ,  the paragraph,  rather ,  is  124 .   I  wi l l  g ive you 

the page.   The page is  LO00212,  Madam Chai r .  

CHAIRPERSON :   Page what ,  LO1 …[ intervenes] .  

ADV MOHLAMONYANE SC :   LO,  Bundle LO1,  pages 00212 20 

and the paragraph that  Advocate Batohi  would l ike to  refer  to  

is  paragraph 124.  

CHAIRPERSON :   And th is  document  or  paragraph you are 

referr ing  us is  par t  o f  the opin ion of  Dr  Broughton?  

ADV MOHLAMONYANE SC :   No,  Madam Chair ,  i t  is  Advocate  
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Nalane 's opin ion ,  Advocate Nalane SC opin ion ,  which  

…[intervenes] .  

ADV BALOYI -MERE SC :   Advocate Nalane 's opin ion is  at  

00030.    

ADV BATOHI :   That  is  r ight .   

ADV MOHLAMONYANE SC :   Let  me locate where i t  s ta r ts .   

That  is  where i t  s tar ts ,  Madam Baloy i -Mere.   I t  s ta r ts  at  

LO00030.  

CHAIRPERSON :   Because you refer red us to page 000212 .   

That  is  Dr Broughton’s document .    10 

ADV MOHLAMONYANE SC :   Let  me f ind out  f rom Advocate  

Batohi .   Which paragraph,  because in  my notes i t  appears as 

paragraph 124.  

ADV BATOHI :   Yes,  I  th ink there seems to be a confusion as  

th is  document  is  probably a lso in  Dr  Broughton’s bundle,  but  

the reference I  do  have here is  LO00072 at  paragraph 124 .   

ADV MOHLAMONYANE SC :   72 being the page? 

ADV BATOHI :   Yes,  that  is  correct .   Let  me check i f  that  is  

the correct  one.   Yes,  that  is  so .  

CHAIRPERSON :   [ Ind ist inct ]… [microphone of f ] .  20 

ADV BATOHI :   72 .   

CHAIRPERSON :   72,  that  is  Advocate Nalane 's opin ion.  

ADV MOHLAMONYANE SC :   That  is  Advocate Nalane 's 

opin ion.   My apologies,  I  missed that  one .   I  thought  I  am on 

Advocate Nalane 's opin ion.   00072,  that  is  the page,  and 
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paragraph 24 .   Do you want  to  go to  i t  r ight  away ?  

ADV BATOHI :   Yes.   Chai rperson,  in  Advocate Nalane 's v iew,  

he says:  

 “The quest ion is  not  whether  on a 

reconsiderat ion of  the mat ter  by the  

NDPP, the decis ion by Chauke to 

wi thdraw the murder  charges was 

rat ional .   The cr i t ica l  t ime per iod is  

when he had to take the decis ion .   The 

quest ion has to be  asked whether  at  that  10 

point  in  t ime he acted wi th in  the 

prescr ip ts of  the law,  pol i c ies  and 

d i rect ives appl icable to  h im as a 

prosecutor ,  and in  par t i cu lar  as the  

DPP.   In  my v iew,  I  wi l l  e laborate la ter .   

Chauke 's conduct  is  against  the pol ic ies  

and d i rect ives . ”  

 What  Advocate Nalane was ment ion ing here is  the  

fact  that  the decis ion of  Advocate Chauke was taken some 

t ime before  that  the,  the considerat ion of  the mat ter  by  20 

Advocate Nalane af ter  the Brand JA  SCA decis ion,  and that  

one has to consider  what  the c i rcumstances were at  that  t ime .   

What  wi l l  be evident  f rom the evidence is  that  by that  t ime,  

Ms Buthelezi  had passed away,  as wel l  as I  th ink the  mother  

of  the deceased,  Mrs  Ramoj ibe had a lso passed away,  and 



27 NOVEMBER 2025  –  DAY 9  

Page 117  o f  170  

so  the point  is  I  do not  know what  other  ev idence was not  

avai lab le,  but  the point  being made is  the fact  that  a d i f ferent  

decis ion was taken at  a d i f ferent  t ime.  

 One needs to consider  what  exact ly  the evidence 

was before Mr Nalane at  the t ime,  before one can say that  

h is  decis ion in  fact  v ind icated Advocate Chauke's decis ion  

not  to  prosecute the mat ter .   I  am not  sure how many,  how 

long before,  but  i t  is  over  a year or  so .   

CHAIRPERSON :   The t ime Advocate Nalane refer red  to here  

is  which t ime?  10 

ADV BATOHI :   The t ime that  Advocate ,  Mr Nxasana reviewed 

the mat ter ,  that  would have been af ter  the Supreme Court  o f  

Appeal  judgment .   I  do not  have the precise date here .   Let  

me check i f  there  is  anyth ing on the,  no,  I  do not  have the  

date,  Chai rperson .   We wi l l  have to get  that  date fo r  you,  but  

i t  would have been subsequent  to  the Brand JA judgment ,  and 

le t  me just  check my,  i f  i t  is  in  the chronology that  we have.  

 We do know that  the SCA judgment  was on the 17th  

of  Apr i l ,  2014 .   I t  would have been af ter  that ,  and we know 

that  Advocate Chauke wi thdrew charges on the 2nd of  20 

February,  2012,  so i t  is  cer ta in ly  more than two years af ter  

Advocate Chauke took the decis ion  to wi thdraw charges that  

Mr Nxasana considers the mat ter .    

CHAIRPERSON :   I  am not  sure whether  I  unders tand the 

answer,  but  which t ime was i t ,  i f  you can just  be speci f ic ,  
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because I  just  want  to  capture  …[in tervenes] .   

ADV BATOHI :   The date,  Chai rperson .    

CHAIRPERSON :   Yes,  the per iod that  he  is  referr ing to in  th is  

paragraph.    

ADV BATOHI :   Chai rperson,  le t  me see i f  Advocate Chauke 's  

response helps us in  that  way,  in  that  regard.  

CHAIRPERSON :   I  ask the quest ion because th is  paragraph s,  

as Advocate Nalane says,  the cr i t i ca l  t ime per iod is  the t ime 

when cer ta in th ings happened .  

ADV BATOHI :   That  is  correct .  10 

CHAIRPERSON :   And i t  is  the t ime in  the respect  of  which  

h is conduct  should be co nceded,  the conduct  that  he  says is  

against  the pol ic ies and d i rect ions .    

ADV BATOHI :   That  is  cor rect ,  Chai rperson .   We wi l l  have to,  

we wi l l  get  the date,  t ry  to  get  the date of  when Mr Nxasana 

considered the mat ter  and took h is decis ion.   What  we can 

say for  sure for  now,  Chai rperson,  is  that  i t  was more than 

two years af ter  Advocate Chauke took the decis ion to refer  

the mat ter  to  an inquest  on th is ,  wel l ,  to  wi thdraw the charges 

on the 2nd of  February,  2012 ,  and the Brand judgment  having,  20 

Brand JA judgment  being on the 17th of  Apr i l ,  2014 is  two 

years la ter .   So a t  best  for  now,  I  can say i t  was more than 

two years la ter ,  but  we wi l l  t ry  to  get  the date i f  possib le ,  o r  

Mr Nxasana wi l l  be able to  te l l  us  when,  i f  he,  i f  and when he 

test i f ies .   



27 NOVEMBER 2025  –  DAY 9  

Page 119  o f  170  

CHAIRPERSON :   Now whose -  I  beg your pardon .   Whose 

decis ion of  the two is  sa id to  be re levant  to  that  c r i t ica l  t ime ,  

is  that  the decis ion of  the NDPP or  the decis ion of  Advocate  

Chauke?  

ADV BATOHI :   In  my v iew,  Chai rperson,  the cr i t ica l  per iod of  

t ime is  the t ime when Advocate Chauke took the dec is ion .  

CHAIRPERSON :   Thank you.    

ADV MOHLAMONYANE SC :   Now,  would you expla in  

…[intervenes] .  

CHAIRPERSON :   Counsel ,  would you p lease assist  me then 10 

or  assist  the wi tness to capture that  per iod that  we are  

looking at?  I t  is  not  c lear  in  124 wh ich cr i t i ca l  t ime Advocate 

Nalane is  refer r ing to.   Maybe your  Counsel  behind you can 

assist .   

ADV MOHLAMONYANE SC :   I f  you a l low me to  confer ,  

Madam Chair .   Thank you,  Madam Chair .   Thank you fo r  

a l lowing us to confer .   My col league says the cr i t ica l  per iod  

referred to here in  in  th is  paragraph refers to  the t ime when 

Advocate Chauke wi thdrew the  charges,  which  wi l l  be 

February 2012.   When he wi thdrew the charges on the 2nd of  20 

February,  2012,  and when he refer red the murder  charge fo r  

an inquest  in  March,  2012,  up to and inc luding the  per iod  

when the SCA de l ivered i t s  judgment  on the 14th of  Apr i l ,  

2014.    

CHAIRPERSON :   [ Ind ist inct ]… [microphone of f ]  the  answers  
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covers a wide per iod f rom 2012 to 2014 .    

ADV MOHLAMONYANE SC :   Indeed,  Madam Chair .   

CHAIRPERSON :   The f i rs t  sentence of  124 speaks of  a  

decis ion by Advocate Chauke to wi thdraw the  murder  

charges.   Is  that  not  conf ined to only the 2nd of  February,  

2012?   

ADV MOHLAMONYANE SC :   My understanding of  th is  

sentence,  Madam Chair ,  i s  that  …[intervenes] .  

CHAIRPERSON :   Perhaps you shou ld le t  the wi tness answer .  

ADV BATOHI :   Chai rperson,  I  th ink you are  r ight  that  i t  re fers  10 

to the date on wh ich Advocate Chauke took the decis ion to  

wi thdraw the mat ter .   

CHAIRPERSON :   Thank you,  Counsel ,  proceed.  

ADV MOHLAMONYANE SC :   Can you expla in the impact  o f  

Advocate Chauke referr ing the mat ter  to  an inquest ,  i f  any ?   

ADV BATOHI :   Yes,  so Advocate Chauke in  h is  response to  

me that  we looked at  a few minutes ago,  that  is  SB6 at  241,  

paragraph 4.  

CHAIRPERSON :   SB6 241,  paragraph 4? 

ADV BATOHI :   That  is  correct ,  Chai rperson .  20 

CHAIRPERSON :   Thank you.   

ADV BATOHI :   Chai rperson,  at  paragraph 4,  Advocate  

Chauke states the  fo l lowing.  

 “ In  Apr i l ,  2012,  I  accord ingly decided 

that  an inquest  should be held  in  respect  
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o f  the murder charge .   I  re fer red  the 

mat ter  to  the Boksburg Magist rate 's  

Court  having ju r isd ict ion that  wi th  a  

request  that  a formal  inquest  be held .   A 

copy of  the request  is  at tached hereto,  

marked as AC6.   My rat ionale fo r  the 

inquest  was that  i t  might  cause 

inculpatory evidence to sur face which  

could be then used in  the cr iminal  t r ia l  

in  respect  of  the murder charge. ”  10 

 Chai rperson,  I  am deal ing wi th  the impact  of  

Advocate Chauke 's decis ion to refer  th is  mat ter  to  an inquest .   

Both in  Advocate Chauke 's response to me here as wel l  as in  

h is  response to the Zondo Commission,  he does not  say in  

what  regards,  in  what  respect  he was of  the v iew addi t ional  

ev idence was needed .   What  were the gaps that  needed to be 

c losed?   

 I t  is  in  a case l ike th is ,  Chai rperson,  where i t  appears  

that  object ive ly  on  the basis  of  the team i tse l f ,  the 

prosecut ion team,  the decis ions of  Murphy J  as wel l  as Brand 20 

JA,  there is  suf f ic ient  ev idence to  prosecute as we l l  as the 

inquest  magist rate.   There is  suf f i c ient  ev idence .    

 Where you refer  a case in  th is  case,  and I  

emphasize,  when you do have suf f ic ient  ev idence to  

prosecute,  i t  poses a ser ious r i sk of  weakening the case,  not  



27 NOVEMBER 2025  –  DAY 9  

Page 122  o f  170  

s t rengthening i t .   So i t  is  a  s i tuat ion where,  g iven that  i t  is  a  

formal  inquest ,  as ment ioned in  paragraph 4 of  Advocate 

Chauke 's response,  the wi tnesses would be requi red to  

test i fy  and in  th is  case,  the evidence in  the docket  wi l l  show 

that  the wi tnesses,  inc luding the mother of  the deceased,  

were h ighly t raumat ized by the in t imidat ion,  the k idnapping,  

the at tacks  and to submit  or  expose t raumat ized and 

vulnerable wi tnesses to inquest  proceedings where they wi l l  

be cross-examined is  real l y  d i f f icu l t  to  understand where you 

have a st rong case .   And i t  i s  something that  genera l l y  10 

Prosecutors would want  to  avoid,  i s  exposing your w i tnesses 

to a process that  would,  that  I  have  just  out l ined.   

 And Chai rperson,  we should bear in  mind that  at  th i s  

stage in  2012,  when the charges were wi thdrawn,  the mat ter  

was a l ready about  13 years o ld ,  the murder having taken 

p lace,  I  s tand to be corrected,  but  a round 1999,  and Mr Mdlu l i  

had escaped any k ind of  accountab i l i ty  for  13 years .   In  the 

event  that  the Magist rate made a  f ind ing  that  there was 

evidence to support  that  Mdlu l i  was responsib le,  which the  

magist rate actual ly  d id,  but  in  the event  that  Advocate  20 

Chauke decided to prosecute,  i t  is  my v iew,  Chai rperson,  that  

the case would actual ly ,  the wi tnesses would requi re to  be 

cross-examined,  test i f y  again.    The defence wi l l  have a 

record of  the proceedings  and i f  anyth ing,  in  these 

c i rcumstances,  the only advantage would be to the defence.   
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 Chai rperson,  so the decis ion to refer  the mat ter  fo r  

an inquest  was,  could have these very,  very negat ive  r isks to  

any future prosecut ion.    

ADV MOHLAMONYANE SC :   So your v iew is  he ought  to  have 

taken a decis ion to re instate the murder charge,  an at tempted 

murder charge? 

ADV BATOHI :   I t  would make sense in  the c i rcumstances .   At  

any point ,  e i ther  af ter  the mat ter ,  the inquest  magist rate 

made those conf l ic t ing f ind ings,  or  af ter  Judge Murphy,  

having made st rong,  a st rong  judgment  about  why the 10 

prosecut ion should proceed,  and the evidence of  the team 

that  the case should proceed,  that  in  the c i rcumstances,  

g iven what ,  and the invest igat ing of f icer  wi l l  test i fy  about  the,  

in  greater  deta i l ,  about  the c i rcumstances surrounding th is ,  

and the panel  w i l l  have a bet te r  understanding at  that  s tage 

about  why th is  case,  in  the in terest  of  just ice,  g iven that  you 

are deal ing wi th a pol ice of f icer  and other  pol ice of f icers,  a  

senior  pol ice of f icer  and others,  who should be protect ing the  

communi ty ,  i t  was in  the in terest  of  just ice that  th is  mat ter  

proceed to t r ia l  a t  one of  those stages.  20 

ADV BALOYI -MERE SC :   Advocate Batohi ,  in  your  v iew,  

would the conf l ic t ing f ind ings of  the magist rate  not  weaken 

the state 's  case,  or  p lay a ro le ?  

ADV BATOHI :   No,  Chai rperson,  that  is  the,  that  is  the v iew 

of  the magist rate,  and i t  wi l l  be a mat ter  to  be deal t  wi th  at  
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the t r ia l ,  but  in  my v iew,  i t  would  cer ta in ly  not  weaken the  

state case.  

ADV BALOYI -MERE SC :   Thank you.   

ADV MOHLAMONYANE SC :   Now,  here  is  Advocate Chauke,  

who is  now in possession of  the magist rate 's  f ind ing.   You 

say he ought  to  have re instated the  charges .  

ADV BATOHI :   I  do.  

ADV MOHLAMONYANE SC :   And then what  happened next?   

ADV BATOHI :   So,  i f  I  could,  Advocate Chauke,  then,  and I  

do not  have in  my notes,  so I  need to just  th ink about  th is  10 

carefu l l y .   A  dec is ion was taken by Advocate Chauke to  

prosecute Mr Mdlu l i  on charges of  k idnapping,  in t imidat ion,  

assaul t ,  not  the  murder or  at tempted murder,  but  the other  

charges.   We can get  the fu l l  l is t ,  but  cer ta in ly  the ones I  

have ment ioned were some of  the  charges .   That  mat ter  d id 

proceed to t r ia l ,  and Mr Mdlu l i  was found gui l ty ,  and in  th is  

regard,  I  th ink the mat ter  i s  deal t  wi th  in  L079.   I  want  to  

check that  before I  take the panel  there ,  in  the  Nalane 

opin ion.   Let  me just  conf i rm that .   Yes,  Chai rperson ,  i t  i s  

LO79 at  paragraph 152.   20 

CHAIRPERSON :   [ Ind ist inct ]… [microphone of f ] .  

ADV BATOHI :   Page 79,  Chai rperson.  

ADV MOHLAMONYANE SC :   Ja,  the  page reads,  i f  I  may help  

…[intervenes] .  

CHAIRPERSON :   [ Ind ist inct ]… [microphone of f ] .  
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ADV MOHLAMONYANE SC :   152,  Madam Chair .   The page is  

L000079,  paragraph 152,  where i t  deals wi th the judgment  of  

Mokgoat lheng J .    

ADV BATOHI :   May I  p roceed,  Cha i r?  

CHAIRPERSON :   I  want  to  understand.   Let  me just  look at  

the page.   Whose opin ion is  th is?  

ADV BATOHI :   Chai rperson,  th is  is  the opin ion of  Advocate  

Nalane,  but  at  152,  he refers to  the judgment  of  Mokgoat lheng 

J in  the cr iminal  case against  Mr Mdlu l i  that  I  just  re fer red to 

now,  where he was charged wi th the other  charges,  but  not  10 

murder and at tempted murder .   

CHAIRPERSON :   Yes,  thank you.  

ADV BATOHI :   Thank you.   So,  Chai rperson,  even at  th is  

stage,  af te r  a l l  the decis ions,  Advocate Chauke decided not  

to  proceed wi th the murder or  at tempted murder charges,  but  

wi th  the other  charges,  the less  ser ious charges .   As I  

ment ioned,  I  do not  have the l is t  here,  but  I  th ink i t  is  

k idnapping,  in t imidat ion,  assaul t  wi th  in tent  to  cause 

gr ievous bodi ly  harm,  potent ia l l y  in t imidat ion,  but  we can get  

the l is t  o f  the charges.    20 

 At  paragraph 152,  Chai rperson,  Advocate Nalane  

refers to  the judgment  in  that  mat ter ,  where the judge said  

the fo l lowing,  where he,  wel l ,  he does  not  quote,  but  he says :  

 “The court  presided over  by  

Mokgoat lheng J  a f ter  many years f ina l l y  
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heard the case against  Mdlu l i  and h is  

co-accused.   The court  deal t  wi th  the 

argument  that  there were conspi rac ies  

against  Mdlu l i  and found that  the 

conspi racy had been fabr icated,  

concocted,  and was not  shown to exist . ”  

 You wi l l  recal l ,  Chai rperson,  that  th is  was the,  the  

representat ion of  Mdlu l i ,  th is  was the a l legat ion that  there 

was a conspi racy against  h im,  and that  i s  why he was charged 

wi th these cases.  10 

 At  paragraph 153,  on page LO00080,  Advocate  

Nalane states:  

 “The court  a lso found that  the a l leged 

conspi racy by General  Dramat ,  Pet ros,  

Cele,  Mkwanazi ,  S ib iya,  Lebeya,  and 

Min isters Radebe,  Min ister  of  Just ice,  

Min ister  of  Pol ice,  NPA Director ,  

S imelane,  the prosecut ion team, Van 

Zyl ,  Advocate Van Zyl ,  Advocate  

Barnard and Gcaleka,  and Co lonel  20 

Roelofse,  who was the invest igat ing 

of f icer  in  the GPS pol ice invest igator ,  

and the a l leged a l legat ion  of  coaching 

of  the state  wi tnesses by  the 

prosecut ion team to fa lse ly test i f y  
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against  accused 1,  that  is  Mdlu l i ,  when 

they were under the Wi tness Protect ion  

Evidence Program were fa lse . ”  

 And,  Chai rperson,  I  make th is  point  because to  

accept  that  there is  a possib i l i t y  of  a  conspi racy,  and that  is  

why people are fabr icat ing evidence against  a person,  one 

must  look at  the tota l i ty  of  the evidence,  the st rength of  the 

evidence,  and consider  h ow possib le i t  is  for  so many people 

that  a re ment ioned in  153 to have col luded,  and for  the  

wi tnesses,  then,  to  make fa lse statements to  impl icate an 10 

accused.   And those are k inds of  th ings that  our  p rosecut ion  

memoranda,  sorry ,  our  prosecut ion pol ic ies,  code of  conduct  

requi res us to consider  when we are assessing the st rength  

of  a  case against  any other  vers ion ,  Chai rperson.  

MS RAMAGAGA :   Advocate Batohi ,  i t  is  cor rect  that  the 

judgment  of  Judge Mokgoat lheng was done on  the basis of  

fu l l  ev idence that  had been presented before the court ?  

ADV BATOHI :   Wel l ,  ev idence that  was presented by the  

court ,  I  am not  sure about  the te rm fu l l ,  but  cer ta in ly  on the  

basis of  the evidence that  was presented to h im .   20 

MS RAMAGAGA :   The judgment  was ar r ived on,  on  the basis  

of  ev idence before the court .  

ADV BATOHI :   That  is  correct .  

ADV MOHLAMONYANE SC :   Now,  le t  me take  you 

…[intervenes] .  
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ADV BALOYI -MERE SC :   Advocate Batohi ,  I  am sor ry  Mr  

Mohlamonyane,  when was Judge Mokgoat lheng’s judgment  

del i vered? 

ADV BATOHI :   Chai rperson,  I  am looking for ,  I  th ink  we wi l l  

have to get  that  date,  my apolog ies,  but  i t  is  not  in  th i s  

bundle .   I  mean,  i t  is  not  refer red to in ,  a l though there is  just  

a  reference to the page of  the judgment  in  the footnote,  i t  

does not  ind icate what  the date is ,  but  perhaps Counsel  can 

assist  in  that  regard .  

ADV MOHLAMONYANE SC :   Ja,  I  have been to ld ,  I  can assist  10 

in  that  regard.   There is  a s ignature here of  Mokgoat lheng J,  

Judge of  the High Court ,  date,  31  July,  2019 .   I t  is  actual ly  

conta ined in  one of  the bundles re ferred to as RM, Richard  

Mdlu l i  bundle,  01206,  at  page 01206 .    

CHAIRPERSON :   P lease g ive us the reference ? 

ADV MOHLAMONYANE SC :   RM5,  Madam Chair .   The page 

wi l l  be RM5 …[intervenes] .  

CHAIRPERSON :   Page?  

ADV MOHLAMONYANE SC :   Page RM01206,  011206.   

Rather ,  01206,  I  beg your pardon .  20 

CHAIRPERSON :   RM01? 

ADV MOHLAMONYANE SC :   206.  

CHAIRPERSON :   206.  

ADV MOHLAMONYANE SC :   In  other  words,  RM01206 .  

CHAIRPERSON :   Yes,  thank you .  
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ADV MOHLAMONYANE SC :   Advocate Batohi ,  I  now take you 

back to your af f idavi t  and go to page 69 .  

ADV BATOHI :   Counsel ,  I  th ink perhaps 68,  wi th  the  star t  o f  

paragraph 160 might  be more appropr ia te at  th is  stage .  

ADV MOHLAMONYANE SC :   F ine,  i f  i t  is  okay,  you can go 

back to 68.    

CHAIRPERSON :   We are st i l l  a t  L01,  at  L01 ? 

ADV MOHLAMONYANE SC :   No,  Madam Chair ,  I  am referr ing 

her  back to her  af f idavi t .  

CHAIRPERSON :   A f f idavi t .    10 

ADV BALOYI -MERE SC :   Can I  take her  back to L01?  One 

of  the quest ions that  was asked was the reference by 

Advocate Nalane on the t ime,  c r i t ica l  t ime,  as he te rmed i t .   

And f rom what  was read in to the  record and immediate ly 

thereaf ter ,  there is  paragraph 154,  where the Judge made 

some f ind ings in  L01,  page L000080,  where the Judge made 

the f ind ings that  he based h is,  h is  f ind ings are based on 

evidence that  he l is tened at tent ive ly fo r  four  years ,  meaning 

the t r ia l  s ta r ted maybe some four  years before,  unt i l  i t  ended 

in  2019.  20 

 Now,  I  want  to  read th is  wi th what  Advocate Nalane  

says at  paragraph 156,  that  is  the next  page,  00081,  

paragraph 156,  where he says :  

 “ I t  had to take two judgments in  2014 for  

the murder and re lated charges to be 
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re instated . ”  

 And my quest ion  would be,  when were the murder  

and re lated charges re instated ,  bear ing in  mind that  we were  

to ld that  the judgment  of ,  that  we  have just  gone th rough,  of  

Mokgoat lheng d id not  deal  wi th  the murder and re lated 

charges,  i t  deal t  wi th  other  charges except  th is  two.   So,  

Nalane says at  paragraph 156,  tha t  i t  took two judgments in  

2014 for  the murder and re lated charges to be re instated .   

When were the other  charges re ins tated ?   

ADV BATOHI :   Chai rperson,  through you,  that  appears to  be  10 

an er ror ,  a  mistake on h is opin ion,  as the murder and 

at tempted charges were,  at tempted murder charges were  

never prosecuted .    

CHAIRPERSON :   Are you saying that  as a fact ?   

ADV BATOHI :   I  am saying that  as a fact ,  Chai rperson.  

ADV BALOYI -MERE SC :   Thank you.  

ADV MOHLAMONYANE SC :   Go to page 68,  Advocate Batohi ,  

o f  your  af f idavi t .  

ADV BATOHI :   Thank you,  Counsel .   So,  in  sum, Chai rperson,  

the essence of  the a l legat ions aga inst  Advocate Chauke in  20 

respect  of  h is  decis ion to wi thdraw al l  the charges,  and I  

should add,  Cha i rperson,  and a  fa i lure to  re ins tate the  

charges fo l lowing e i ther  the  inquest ,  the decis ion o f  Judge 

Murphy,  the decis ion of  JA  Brand,  to  an inquest  that  h is  

decis ions were not  the cor rect  one and not  in  l ine wi th our  
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po l i cy and prescr ip ts,  g iven that  the evidence wi th regard to 

the murder mat ter  was st rong,  g iven that  the State 's  case in  

respect  of  the murder charge cou ld not  be st rengthened,  

fur ther  st rengthened,  by refer r ing i t  to  an  inquest  at  

paragraph 160.2,  and by doing so,  in  fact ,  the  case,  the 

st rong potent ia l  to  weaken the case was a huge r isk,  and 

paragraph 160.3,  the decis ion to wi thdraw charges was based 

on weak representat ions wi thout  any substant ia t ion,  which 

was found to be,  la te r ,  to  be tota l l y  fa lse .    

ADV MOHLAMONYANE SC :   Ear l ie r  on,  Advocate Batohi ,  you 10 

were subject  to  correct ion about  the charges .   You were  

unsure as to exact ly  which charges and how many there  

would be,  there were.   These charges appear,  Madam Chair ,  

in  RM5.   They are  set  out ,  they are tabled there,  yes,  RM4,  I  

beg your pardon,  RM4 bundle,  the page is  RM01048 .   

CHAIRPERSON :   Bundle 4,  page?  

ADV MOHLAMONYANE SC :   1048,  01048.   I  wi l l  ask the  

wi tness to read the tabled charges,  which  Mdlu l i ,  which  

L ieutenant  General  Mdlu l i  faced,  in to the record .  

ADV BATOHI :   The charge and the date and the compla inants 20 

is  ment ioned on th is  page .   1 .1 is  in t imidat ion,  1998.    

CHAIRPERSON :   Before you proceed,  mam, what  is  th is  

document ,  RM4?  

ADV MOHLAMONYANE SC :   I t  is  conta ined in  bundle RM4  

…[intervenes] .  
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CHAIRPERSON :   Reasons and f ind ings,  is  that  the  

document?  Oh,  thank you.   RM4 is  par t  o f  the judgment  of  

Judge Mokgoat lheng.    

ADV MOHLAMONYANE SC :   That  is  so,  Madam Chai r ,  I  have  

been shown the judgment  and the charges as set  out  there 

appear on page 2 of  Mokgoat lheng J 's  judgment .   In  our  

bundle  i t  is  1048.  

CHAIRPERSON :   Yes,  thank you .   

ADV MOHLAMONYANE SC :   Proceed to read them into the  

record,  Advocate Batohi .  10 

ADV BATOHI :   Thank you.   

CHAIRPERSON :   The charges? 

ADV MOHLAMONYANE SC :   The charges only,  because she 

was unsure as to the rest  of  the charges .    

ADV BATOHI :   May I  p roceed,  Cha i rperson ?   

CHAIRPERSON :   You may proceed.  

ADV BATOHI :   Thank you.   Chai rperson,  th is  case was heard  

in  the High Court  o f  South Af r ica,  Gauteng Local  Div is ion.   

The charges,  1.1,  in t imidat ion,  1997,  the compla inant  is  

Lerato Sebalo .   And then in t imidat ion,  1997,  another  case 20 

where the compla inant ,  no,  the compla inant  is  Lerato as wel l  

as Sophie,  there is  no surname.   

 In t imidat ion in  1998,  Lerato Sebalo .   In t imidat ion in  

1990 -  i t  says 3 there,  I  am not  sure i f  that  is  a cor rect  date .   

Just ina,  L ina,  and Sophie.   My understanding is  Just ina and 
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L ina,  I  s tand to be corrected,  were  s is te rs of  the deceased .   

K idnapping,  1.5,  1998,  A l ice Manana .   She was the  wi tness 

at  the c iv i l  ceremony of  the wedding and a lso the lady who 

was shot  at  twice,  a l though there  is  no at tempted murder  

charges that  were  prefer red.  

 1 .6,  assaul t ,  A l ice Manana .   1 .7,  in t imidat ion,  A l ice  

Manana.   These are a l l  in  1998.   Assaul t  wi th  in tent  to  cause 

gr ievous bodi ly  harm against  A l ice  Manana .   K idnapping of  

Ts id i  Buthelezi  and Oupa Ramoj ibe,  and Oupa Ramoj ibe  

being the deceased .   Assaul t  against  A l ice Manana.   Assaul t  10 

wi th in tent  to  cause gr ievous bodi ly  harm ,  Oupa Ramoj ibe ,  

the deceased in  th is  mat ter .    

 Defeat ing the ends of  just ice,  which is  1997 to  

December 2000,  and that  i s  in  respect  of  accused 2 on ly,  and 

f rom the name,  i t  is  Mtunzi  Mtembeni  and another ,  so I  

imagine the other  would be Richard Mdlu l i  and he would be 

accused number 2.   Those are the charges .  

CHAIRPERSON :   Thank you.  

ADV BATOHI :   For  completeness,  the accused were  

convicted,  cer ta in ly  Mr Mdlu l i  was convicted and sentenced 20 

to,  I  th ink i t  was 5  years ’  impr isonment ,  but  I  do not  have the  

precise sentence in  f ront  of  me.   We can get  that .   The t r ia l  

was completed f ina l l y .   This would be about  20 years af te r  

the inc idents had taken p lace .   

CHAIRPERSON :   How many years?  
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ADV BATOHI :   20  years .   

CHAIRPERSON :   20.  

ADV MOHLAMONYANE SC :   Advocate Batohi ,  you say you 

are not  sure as to  which charges he was convicted of .  

ADV BATOHI :   Yes,  which charges precise ly,  but  I  d id  

ment ion the sentence,  so perhaps we can get  that  and i t  

would be …[intervenes] .  

ADV MOHLAMONYANE SC :   Ja,  i t  appears in  the judgment ,  

maybe to  …[intervenes] .  

ADV BATOHI :   I  just  have the f i rs t  page,  sorry.  10 

ADV MOHLAMONYANE SC :   Ja,  I  wi l l  re fer  you to the last  

page.   You may not  be having i t .   I  wi l l  ask that  you be g iven 

the last  page,  which you can read in to the record ,  which  

shows which charges L ieutenant  General  M dlu l i  was 

convicted of .  

ADV BATOHI :   Thank you,  Counsel .   So you are  refer r ing me 

to page 1216 or  1215?  

ADV MOHLAMONYANE SC :   I t  is  RM01206.   

ADV BATOHI :   Okay,  I  wi l l  read f rom the middle  of  the  

paragraph.   The evidence,  o r  perhaps I  wi l l  read f rom just  20 

fur ther  up .   I t  s tates f rom the previous page :  

 “My f ind ings are  based on evidence I  

have l i s tened to  at tent ive ly for  over  4 

years,  and I  have to make th is  point  that  

th is  judgment  in  my v iew is  not  the  type 
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o f  judgment  one wr i tes down in  10 

pages.   I  could  have done so in  10  

pages,  but  i t  is  a  type of  judgment  one 

has to make understandable to  

everybody,  par t icu la r ly  the Ramoj ibe 's  

fami ly  who are the aggr ieved par ty in  

th is  case.   The evidence of  the state is  

accepted.   Consequent ly ,  the state  has 

proven i ts  case against  both accused 

beyond a reasonable doubt  in  respect  of  10 

the k idnapping o f  A l ice  Manana,  the  

k idnapping of  Oupa Ramoj ibe and Tsid i  

Buthelezi ,  the assaul t  wi th  in ten t  to  

cause gr ievous bodi ly  harm,  tha t  is  

GBH, and assaul t  o f  A l ice Manana .   The 

vers ions of  both accused are re jected as  

not  reasonably  possib ly  t rue,  and 

consequent ly ,  except  the two charges 

on count  12 and count  7,  the accused 

are found gui l ty  as charged. ”  20 

 And the judgment  is  dated 31 July 2019 and s igned 

by the Judge.  

CHAIRPERSON :   And as charged refers to  the very charges 

that  you read in to  the record a whi le  ago ?   

ADV BATOHI :   Yes,  I  would assume so,  Chai rperson .   That  
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seems to be the case.   

ADV MOHLAMONYANE SC :   Advocate Batohi ,  a t  th is  

moment ,  you want  to  refer  br ie f ly ,  i t  is  an overv iew,  a br ie f  

overv iew to the legal  f rameworks .  

ADV BATOHI :   Yes,  I  do th ink,  I  th ink our  Counsel  was 

prepar ing,  jun ior  Counsel ,  the lega l  f rameworks as i t  l inks to  

the Mdlu l i  mat ter ,  l ink ing back in  te rms of  the conduct .   I  am 

not  sure i f  we have that  at  hand.   I  do not  have i t  before me.   

I  am not  sure i f  we  are ready to proceed wi th th is  at  th is  point .    

ADV MOHLAMONYANE SC :   So …[ intervenes] .  10 

ADV BATOHI :   I  have not  looked at  the document .  

ADV MOHLAMONYANE SC :   Do you want  to  park i t  and then 

we wi l l  –  i t  appears to  be ready .  

CHAIRPERSON :   I f  you may recap,  Advocate Mohlamonyane,  

what  was the quest ion?   

ADV MOHLAMONYANE SC :   Madam Chair ,  she would l i ke,  a t  

th is  juncture,  to  refer  br ie f ly  as an overv iew to the legal  

f rameworks.  

ADV BATOHI :   Chai rperson …[ intervenes] .  

ADV MOHLAMONYANE SC :   Yes,  you may proceed .   Maybe 20 

you want  to  c la r i fy  something.  

ADV BATOHI :   Sor ry,  Counsel .   Chai rperson,  just  to  c lar i f y ,  

I  have only received the document  and I  need to go through 

th is  so that  I  am sat is f ied and I  present  i t  in  a st ructured,  

coherent  way.   So I  am not  in  a pos i t ion to  proceed wi th th is  
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a t  th is  point  in  t ime .   

CHAIRPERSON :   That  is  why I  was asking Counsel  to  repeat  

h is  quest ion  so that  I  understand what  he  wants  you to do.   

What  i s  i t ,  Counsel?  

ADV MOHLAMONYANE SC :    I  had asked her  to  refer  back 

to the legal  f rameworks in  a br ie f  overv iew of  how Advocate  

Chauke 's act ions were not  in  compl iance wi th const i tu t ional  

obl igat ions and var ious other  regulatory f rameworks .    

ADV BATOHI :   Chai rperson,  I  have ind icated that  I  would  

prefer  to  have a look at  th is  document  and prepare bet ter  fo r  10 

th is  par t  o f  the test imony .   I t  is  a  very important  par t ,  

Chai rperson.  

CHAIRPERSON :   And the wi tness is  g iven a document  to  

ref lect  upon.  

ADV MOHLAMONYANE SC :   That  is  correct ,  Madam Chai r .   

CHAIRPERSON :   What  i s  th is  document?   

ADV MOHLAMONYANE SC :   I  have not  had s igh t  of  the 

document .    

CHAIRPERSON :   So the  wi tness is  to  speak to a document  

that  you have not  seen and that  we may not  have seen .   20 

ADV MOHLAMONYANE SC :   And perhaps …[ intervenes] .  

CHAIRPERSON :   Wi l l  we understand what  she is  reading or  

ta lk ing about?  I f  you do not  have i t  and we do not  have i t ,  i t  

w i l l  compl icate mat ters.    

ADV MOHLAMONYANE SC :   I  agree,  Madam Chair .  
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CHAIRPERSON :   Maybe have a  look at  the document ,  

Counsel ,  the document  that  the  jun ior  Counsel  has just  

presented to the wi tness and te l l  us what  that  document  i s  or  

compr ises of .   Maybe we can take i t  f rom there .  

ADV MOHLAMONYANE SC :   I  wi l l  do so,  Madam Chair .  

CHAIRPERSON :   [ Ind ist inct ]… [microphone o f f ]  jun ior  

Counsel ,  maybe you do that .   Take the document  back f rom 

Advocate Batohi ,  g ive i t  to  Counsel  to  look at  so that  he can 

te l l  us what  th is  document  i s ,  because we are going to  be  to ld  

about  the document  that  we do not  know what  i t  is .   Counsel ,  10 

in  fa i rness to the  wi tness and a lso  to yoursel f  and to a l l  o f  

us,  perhaps you can park that  quest ion so that  you can ref lect  

proper ly  and a lso  ind icate to  us la ter  what  i t  i s  and whether  

i t  is  necessary for  us to  have a  peek at  that  document .   

Outs ide that ,  you may proceed .   Then you can go back to that  

quest ion at  a  la te r  s tage .  

ADV MOHLAMONYANE SC :   Indeed,  Madam Chair ,  I  wi l l  do 

so.   For  the moment ,  Advocate Batohi ,  le t  us  proceed and go 

back to your af f idavi t .   We wi l l  go to where the process star ts  

now,  the process leading to the referra l ,  which  is  on page 69 .    20 

ADV BATOHI :   I  am there.  

ADV MOHLAMONYANE SC :   You may proceed wi th the  

process.  

ADV BATOHI :   Yes.  

ADV MOHLAMONYANE SC :   Some of  the aspects you have 
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a l ready touched  …[intervenes] .  

ADV BATOHI :   Yes.  

ADV MOHLAMONYANE SC :   But  i t  may be importan t  just  to  

touch them a b i t  and then proceed wi th the whole process 

unt i l  the mat ter  reached the Of f ice of  the President .   

ADV BATOHI :   Thank you,  Counsel .   So,  Chai rperson,  at  

paragraph 161,  on 13th of  May,  2021,  and that  i s  the le t te r  

we have a l ready been referred to ,  I  addressed a le t ter  to  

Advocate Chauke ,  in  which I  requested h im to exp la in h is  

act ions or  h is  dec is ions in  the Booysen mat ter  and the Mdlu l i  10 

mat ter .   This le t ter  i s  marked as SB5 .   On the 28th of  May,  

2021,  Advocate Chauke responded to my request .   I  th ink that  

…[intervenes] .  

ADV MOHLAMONYANE SC :   SB5 is  on page 150 to 154,  not  

so? 

ADV BATOHI :   Yes,  that  i s  cor rect .  

ADV MOHLAMONYANE SC :   I t  is  SB5,  page 150 to 154.  

ADV BATOHI :   I  th ink that  is  cor rec t .   I  am checking .   I  have 

no reason to doubt  you,  Counsel .    

CHAIRPERSON :   [ Ind ist inct ]… [microphone of f ]  page 231?  20 

ADV MOHLAMONYANE SC :   Ja,  231,  sor ry ,  my apologies .   I t  

is  on page 231 we ear l ier  referred to.  

ADV BATOHI :   Yes,  that  i s  r ight .   That  i s  cor rect .    

ADV MOHLAMONYANE SC :   And i t  ends on page 235.  

ADV BATOHI :   That  is  correct .   
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ADV MOHLAMONYANE SC :   Where your  s ignature appears .   

And the next  one is  SB5A,  which is  Advocate M l o tshwa’s  

af f idavi t  that  has a l ready been referred to ear l ier ,  wh ich was 

an at tachment  to  your  le t te r .  

ADV BATOHI :   That  is  correct .   

ADV MOHLAMONYANE SC :   You do not  have to go to i t ,  but  

you refer  to  i t  in  your  le t te r  to  Advocate Chauke.   

ADV BATOHI :   That  is  correct .  

ADV MOHLAMONYANE SC :   Now you may proceed wi th SB6 .    

ADV BATOHI :   SB6 is  Advocate Chauke 's response to my 10 

request .   I t  s tar ts  on page 240.    

ADV MOHLAMONYANE SC :   I t  s tar ts  on page 240.  

ADV BATOHI :   Yes,  I  am checking  to see i f  my date,  i f  the 

date of  28th of  May is  correct .   I  am t ry ing  to f ind 

…[intervenes] .  

ADV MOHLAMONYANE SC :   I t  has to be cor rect  as i t  appears  

on page 240,  SB6 240,  on the accompanying le t te r ,  on the  

le t ter  f rom Advocate Chauke.  

ADV BATOHI :   Yes,  that  is  correct .   That  is  correct ,  the date  

is  26 May,  2021 .  20 

ADV MOHLAMONYANE SC :   Yes,  p roceed.    

ADV BATOHI :   So I  received a response.   The essence of  

Advocate Chauke 's explanat ion in  respect  of  the Mdlu l i  

mat te r  was that  whi ls t  he  was sa t is f ied  there was a pr ima 

fac ie  case in  respect  of  some of  the charges,  he was not  
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sat is f ied that  there was a pr ima fac ie  case in  respect  of  the 

murder charge and the at tempted murder of ,  charge that  

would re late to  A l ice Manana .   He therefore decided to hold  

an inquest  in to the death of  Mr Ramoj ibe.    

 In  respect  of  the Booysen mat ter ,  and these are a l l  

in  summaries,  he  expla ined that  he had been requested by  

Advocate J iba to assist  in  put t ing together  a team of  

Prosecutors to  gu ide members of  the Pol ice and IP ID on the  

invest igat ion and prosecut ion.   He agreed,  so he said,  to  act  

as a coord inator  of  the prosecut ion  team .    10 

 He a l leged that  h is  ro le as coord ina tor  was conf ined 

to deal ing wi th log ist i cs and administ rat i ve mat ters of  the  

team and coord inat ing between stakeholders and provid ing 

feedback and br ie f ing on the team to J iba .   He a l leged that  

h is  ro le excluded prosecutor ia l  decis ions to prosecute.  

 And at  th is  point ,  I  would pause to add that  a l l  o f  the  

other  ro les that  Advocate Chauke sets out  would be the ro les 

of  a  DPP.   He inc ludes a l l  o f  that ,  accept ing,  but  excludes the 

prosecutor ia l  dec is ion ro le .   And I  would say that  that  is  

because he was aware that  he d id  not ,  he knew he d id not  20 

have ju r isd ict ion  to  deal ,  to  take prosecutor ia l  decis ions 

regard ing a mat ter  that  was not  in  h is  jur isd ict ion,  as is  h is  

const i tu t ional  obl igat ion.  

 On paragraph 165,  on the 19th of  October  

…[intervenes] .  
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CHAIRPERSON :   Might  I  in terpose.    

ADV BATOHI :   Sure.  

CHAIRPERSON :   So remember  the quest ion that  we deal t  

wi th  re lat ing to th is  aspect ,  Counsel ,  that  was parked ,  and we 

requested that  you rever t  to  i t  regard ing the legal  

requi rements when one DPP st raddles between two provinces 

or  correct ly  put ,  between two jur isd ict ional  a reas  of  

prosecut ions.   And ment ion was made of  the te rms of ,  ra ther ,  

the pol ic ies and d i rect ives .    

 Have you been ab le to  f ind those re levant  provis ions 10 

that  prohib i ts  that  s t raddl ing ,  and or ,  what  he ought  to  have 

done,  Advocate Chauke  in  so,  go ing to KZN and assuming 

prosecutor ia l  funct ions,  as you ,  has been put  to  us,  o f  

another  DPP outs ide h is jur isd ict ion ? 

ADV MOHLAMONYANE SC :   Not  as yet .   I  have not  as yet  

managed to f ind  anyth ing,  but  I  am st i l l  cont inu ing to,  

together  wi th the assistance of  Advocate  Batohi .  

ADV BATOHI :   Chai rperson,  I  can t ry  to  assist  in  th is  mat ter  

and deal  wi th  that  quest ion r ight  now .    

CHAIRPERSON :   Yes,  you remember i t  was parked .   20 

ADV BATOHI :   Yes,  I  do recal l  that ,  Chai rperson.  

CHAIRPERSON :   Because you could not  answer i t .   And I  

requested that  Counsel ,  wi th  the  assistance of  h is  team,  

should t ry  to  assist  us .  

ADV BATOHI :   Chai rperson,  I  cer ta in ly  would l i ke to  deal  wi th  
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th is  mat ter  at  th is  point .   

CHAIRPERSON :   Thank you.   

ADV BATOHI :   Chai rperson,  there is  noth ing in  the pol icy and 

d i rect ives that  would permi t  a  DPP of  one jur isd ict ion to 

exerc ise any of  h is  or  her  powers  in  the jur isd ict ion  of  another  

DPP.   This is  a very speci f ic  const i tu t ional  f ramework that  i s  

set  out  in  our  Const i tu t ion.   I  do  not  have a copy of  the  

Const i tu t ion here ,  but  sect ion  179,  that  i s  very,  very c lear  

about  the ju r isd ict ion of  a  DPP and the ter r i tor ia l  jur isd ict ion  

where one may exerc ise your powers as confer red by the  10 

Const i tu t ion .   So i f  we go to paragraph 179  …[intervenes] .  

CHAIRPERSON :   Sect ion?  

ADV BATOHI :   I  beg your pardon,  sect ion 179 of  the 

Const i tu t ion,  which deals wi th the prosecut ing author i t y ,  

there is  a s ingle nat ional  p rosecut ing author i ty  in  the  

Republ ic  s t ructured in  te rms of  an Act  of  Par l iament  and 

consist ing of  a  Nat ional  Di rector  o f  Publ ic  Prosecut ions who 

is  the Head of  the prosecut ing author i ty  and is  appointed by 

the President  as the Head of  the Nat ional  Execut ive ,  and (b)  

Di rectors of  Publ ic  Prosecut ions and Prosecutors as  20 

determined by an  Act  of  Par l iament .   This is  the provis ions in  

the Const i tu t ion.  

 Subsect ion  (3)  s tates:  

 “Nat ional  leg is la t ion must  ensure  that  

the Di rectors of  Publ ic  Prosecut ions are  
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appropr ia te ly  qual i f ied .  

(b )  are responsib le in  speci f ic  

jur isd ict ions . ”  

 That  is  a const i tu t ional  requi rement  subject  to  

subsect ion  (5) .   Chai rperson,  I  leave i t  a t  that .   And then i f  

we go to the NPA Act ,  I  am not  sure  what  sect ion th is  is ,  I  am 

just  t ry ing to deal  wi th  i t .    

 Sect ion 24,  Chai rperson,  deals w i th the powers,  

dut ies and funct ions of  Di rectors and Deputy Di rectors .   

 “Subject  to  the provis ions of  sect ion 179 10 

and any other  re levant  sect ion of  the  

Const i tu t ion,  th is  Act  or  any other  law,  

a Di rector  refer red to in  sect ion 13 (1) (a)  

has in  respect  of  the area for  which he 

or  she has been appointed the power to  

…”  

 And the powers are set  out  in  subsect ions (1) (a)  to  

(d ) .   So,  Chai rperson,  there is  no legal  requi rements.   This i s  

a const i tu t ional  obl igat ion that  DPP ’ s  are appointed and must  

exerc ise thei r  powers wi th in a  very speci f i c  ter r i tor ia l  20 

jur isd ict ion .   So there is  noth ing in  the pol ic ies or  d i rect ives 

that  can over r ide th is  const i tu t ional  f ramework that  requi res 

a DPP to exerc ise your powers wi th in a speci f i c  area of  

terr i tor ia l  jur isd ict ion .   

ADV BALOYI -MERE SC :   Advocate  Batohi ,  le t  us  go back to 
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the Const i tu t ion and look at  179 (3)(b) ,  that  says :  

 “Nat ional  leg is la t ion must  ensure  that  

the Di rector  of  Publ ic  Prosecut ions are  

responsib le fo r  p rosecut ions in  speci f ic  

jur isd ict ions  subject  to  subsect ion (5) . ”  

ADV BATOHI :   That  is  correct .  

ADV BALOYI -MERE SC :   Would you p lease go to subsect ion  

(5) .  

ADV BATOHI :   I  am there .  

ADV BALOYI -MERE SC :   And read i t  because I  th ink to  10 

complete the p icture,  i t  is  bet ter  to  read the  …[intervenes] .  

ADV BATOHI :   Sure,  I  agree.  

ADV BALOYI -MERE SC :   Yes.    

ADV BATOHI :   I  wi l l  do that  now.   Subsect ion 5,  sorry,  sect ion  

5,  the nat ional ,  sor ry,  179 (5)  states:  

 “The Nat ional  Di rector  of  Publ ic  

Prosecut ion must  determine wi th  the 

concur rence of  the Cabinet  Min ister  

responsib le fo r  the administ rat ion of  

just ice and af ter  consul t ing  wi th  20 

Di rectors of  Publ ic  Prosecut ions,  

prosecut ion pol icy which must  be 

observed in  the prosecut ion process .    

(b )  Must  issue pol icy  d i rect ives which  

must  be observed in  the prosecut ion  
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process.  

(c )  May in tervene in  the prosecut ion 

process when pol icy d i rect ives are  

not  compl ied wi th .   

(d )  May review a dec is ion to prosecute  

or  not  to  prosecute af ter  consul t ing  

the re levant  Di rector  of  Publ ic  

Prosecut ions and tak ing  

representat ions wi th in a per iod  

speci f ied by the Nat ional  Di rector  of  10 

Publ ic  Prosecut ions f rom the 

fo l lowing:  

( i )   the accused person ;  

( i i )  the compla inant ;  

( i i i )  any other  person or  par ty whom 

the Nat ional  Di rector  considers  

to  be re levant . ”  

 Subsect ion (6)  …[ intervenes] .  

ADV BALOYI -MERE SC :   Thank you.   I  wanted you to go to 

those except ions at  (5) .   And would you agree wi th me that  20 

a l though the provis ions of  sect ion 179 (1) ,  (2 )  and (3)  a re  

peremptory,  there  is ,  I  mean,  sect ion 5,  subsect ion (5 )  g ives 

the NDPP some sor t  o f  room to  manoeuvre  and exerc ise h is  

or  her  d iscret ion in  instances,  for  example,  at  (c )  where i t  

says they may in tervene in  the prosecut ion process when 
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po l i cy d i rect ives are not  compl ied wi th .    

 The point  that  I  am making is  sub (5)  g ives the  NDPP 

some sor t  o f  room wi th in which to move .   I t  is  not  as s t ra ight -

jacketed as sub (1)  and (2) .  

ADV BATOHI :   I t  sets out  what  a  Nat ional  Di rector  should do 

and I  am,  when the panel  member ment ions “ room to move ” ,  

I  need to understand ,  because i t  is  very speci f ic .   I t  deals 

wi th determinat ion of  prosecut ion pol icy,  po l i cy  d i rect ives,  

in tervent ion in  the  prosecut ion process,  rev iew of  a decis ion .   

So they are  very speci f i c  issues that  a Nat ional  Di rector  must  10 

deal  wi th .    

ADV BALOYI -MERE SC :   But  once i t  say “may ” ,  i t  means they 

may or  they may not .  

ADV BATOHI :   That  is  correct .   May is  not  peremptory .   

ADV BALOYI -MERE SC :   Thank you.  

ADV BATOHI :   I t  says “may ”  in  (c )  and (d) .   

ADV BALOYI -MERE SC :   Yes.  

ADV BATOHI :   That  is  correct .    

CHAIRPERSON :   And what  of  179(5) (c)?  

ADV BATOHI :   Chai rperson,  there are instances where ,  i f  a  20 

Nat ional  Di rector  is  of  the v iew that  prosecut ion pol icy  

d i rect ives are not  being compl ied wi th  -  le t  me just  read th is ,  

(c )  -  sorry,  sor ry,  I  am looking at  (b ) .   

 “Where pol icy  d i rect ives are not  

compl ied wi th,  the Nat ional  Di rector  
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may in tervene in  th is  process in  order  to  

ensure that  pol icy d i rect ives are 

compl ied wi th. ”  

 So th is  i s  a power that  the Nat iona l  Di rector  has to  

in tervene i f  he or  she is  of  the v iew that  pol i cy d i rect ives are 

not  being compl ied wi th .   

CHAIRPERSON :   Now,  what  of  in  a mat ter  l ike th is  where you  

have ind icated ear l ier  that  there  are no speci f i c  pol i cy 

provis ions regard ing th is  aspect ,  w i l l  the NDPP then be 

ent i t led to in tervene in  the absence of  such pol icy d i rect ives 10 

regard ing a mat ter  such as th is  one ? 

ADV BATOHI :   Chai rperson,  i f  I  understand your quest ion  

correct ly ,  i t  would  mean can a Nat ional  Di rector  in te rvene to  

appoint  a  DPP to exerc ise ju r isd ict ion outs ide h is  or  her  

d iv is ion?  Am I  correct ly  understanding the quest ion ?  

CHAIRPERSON :   Yes,  i f ,  you remember the f i rs t  quest ion was 

i f  you can assist  us wi th the re levant  p rohib i tory provis ions 

in  the pol icy d i rect ions  that  say,  and the NDPP of  one 

jur isd ict ion cannot  and should  not  s t raddle in  another  

province.   And I  asked,  a re there requi rements or  cer ta in 20 

aspects,  legal  requi rements that  he must  sat is fy  before doing 

so.   

ADV BATOHI :   Chai rperson,  my answer was that  i t  cannot  be  

done,  because the Const i tu t ion at  179(3)(b)  s tates that :  

 “Nat ional  leg is la t ion must  ensure  that  
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D i rectors of  Pub l ic  Prosecut ions are 

responsib le fo r  p rosecut ions in  speci f ic  

jur isd ict ions subject  to  subsec t ion (5) . ”  

 And then i f  you read that  wi th  the NPA Act  that  

appoints DPP ’ s  to  very speci f i c  jur isd ict ions,  only the  

President  who appoints a DPP to a speci f i c  ju r isd ic t ion can 

appoint  a  DPP to exerc ise jur isd ict ion in  some other  ter r i tor ia l  

area besides the one to which he or  she is  appointed .   

CHAIRPERSON :   Yes,  against  that  background that  you are  

depict ing before us ,  what  then i f  the NDPP in a mat ter  of  10 

cent ra l i zat ion appoints a DPP to oversee or  put  up together  

a team, such as in  th is  case,  where a team had been to  

st raddle,  for  instance,  Advocate Maema f rom Nor th  West ,  

be ing appointed to st raddle  and the NDPP South  Gauteng  

being appointed to car ry out  cer ta in funct ions in  KZN.  

ADV BATOHI :   Chai rperson,  there is  a d i f ference wi th 

cent ra l i zat ion .   And i t  i s  important  to  bear in  mind that  when 

that  happens,  the case is  cent ra l i zed to a par t i cu lar  

jur isd ict ion  and then the DPP of  that  jur isd ict ion wi l l  be the  

one that  wi l l  be in  cont ro l ,  in  charge of  the  case in  h is  or  her  20 

jur isd ict ion.  

 Before that ,  a  step before that  would be that  the two 

DPP ’s would consul t  and they would agree that  a case be 

cent ra l i zed to a par t i cu lar  jur isd ict ion .   L ike in  th is  case,  the 

agreement  was the case be cent ra l ized in  KZN .   That  being  
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the case,  the KZN DPP wi l l  have jur isd ict ion over  that  case .   

I f  the case was cent ra l i zed to South Gauteng,  then the DPP 

of  South Gauteng  wi l l  have ju r isd ic t ion.    

 But  in  th is  par t icu lar  case,  i t  was cent ra l i zed to KZN 

and the DPP of  South Gauteng had no jur isd ict ion over  the 

mat ter  in  KwaZulu -Nata l .  

CHAIRPERSON :   That  means i f  you are cor rect ,  the act  by  

the NDPP, or  le t  me refashion the quest ion .   That  may mean 

that  the act ion by the NDPP, your of f ice,  request ing the South 

Gauteng Province DPP to put  up together  the team to oversee 10 

and coord inate was wrong? 

ADV BATOHI :   That  is  cor rect .   The DPP South Gauteng had 

no jur isd ict ion to oversee and coord inate a mat ter  and take 

prosecutor ia l  dec is ions in  respect  of  a  mat ter  in  KwaZulu -

Nata l .   

CHAIRPERSON :   And of  course,  we are not  se ized wi th that  

mat te r  here about  the incorrectness of  the decis ion of  the  

NDPP then …[intervenes] .  

ADV BATOHI :   That  is  correct .  

CHAIRPERSON :   Advocate J iba.    20 

ADV BATOHI :   We are not  se ized wi th that .  

CHAIRPERSON :   We are focusing on the conduct  of  Advocate 

Chauke.   

ADV BATOHI :   That  is  correct .  

CHAIRPERSON :   And there is  no doubt  that ,  a t  least  so far ,  
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that  he was requested to coord inate ,  wrong or  r ight?  

ADV BATOHI :   On our  case,  Chai rperson,  he was the de facto  

DPP.   What  Advocate Chauke says,  he was requested to  

coord inate ,  that  i s  h is  vers ion .  

CHAIRPERSON :   Yes,  I  beg your pardon .   I  am asking the 

quest ion on h is vers ion  that  seems not  to  be chal lenged,  that  

he  was indeed requested by the NDPP to put  up the team 

together ,  coord inate,  e tcetera .   As to what  then he d id is  

besides the point .   I  just  want  to  ge t  th is  one c lear .  

ADV BATOHI :   Yes,  to  put  up a team to coord inate and be 10 

the de facto  DPP,  Chai rperson ,  that  is  important .    

CHAIRPERSON :   I  am not  sure ,  I  do not  want  to  take i t  wi th  

that  legal  concept  at  th is  stage.   I t  may come out  la ter  in  

ev idence that  he was actual ly  a de facto ,  as opposed to de 

jure  DPP.   But  I  suppose i t  is  a  mat ter  fo r  argument .  

ADV BATOHI :   Yes,  Chai rperson,  and there is  been a lo t  o f  

ev idence that  i s  been presented a l ready in  th is  regard.   

Chai rperson,  I  was going to the NPA Act ,  just  to  complete 

that .   

CHAIRPERSON :   Sor ry,  before you do that  …[intervenes] .  20 

MS RAMAGAGA :   [ Ind ist inct ]… [ cross- ta lk ing ]  I  am just  

wai t ing for  the Chai r  to  f in ish.  

ADV BATOHI :   Oh,  apologies .   

CHAIRPERSON :   Before you do tha t .   Thank you.  

ADV BATOHI :   May I  p roceed? 
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CHAIRPERSON :   Yes,  you may.    

MS RAMAGAGA :   No,  just  a  minute .   Did you see the  memo 

that  author ized Advocate Chauke to coord inate the team, the  

team, the prosecut ion team ?  

ADV BATOHI :   I  do not  th ink I  have seen such a memo.   So I  

am just  th ink ing to make sure,  because as I  s i t  here,  I  do not  

th ink I  have seen such a memo.    

MS RAMAGAGA :   But  then,  d id you t ry  to  search for  that  

memo in the records? 

ADV BATOHI :   Chai rperson,  we t r ied to search for  a lo t  o f  10 

memos in  th is  mat ter  in  the Nat ional  Di rector 's  Of f ice .   There  

are f i les that  a re  missing,  that  we cannot  f ind.   So we have 

searched fo r  a number of  documents,  but  the f i les  in  th is  

mat ter  are missing f rom the DPP,  f rom the Nat ional  D i rector 's  

safe,  as i t  is .   But  I  have not  found th is  document .  

MS RAMAGAGA :   Ja,  but  then,  d id you hear my quest ion ?  I  

know I  have said i t  again and again,  that  p lease answer the 

asked quest ions when I  ask.   I  have asked the quest ion,  d id 

you search for  the memo ?  I  am ta lk ing about  th is  par t i cu lar  

memo,  and I  would appreciate i f  you were to answer that  20 

quest ion that  I  have asked .   

ADV BATOHI :   I  d id  not .  

MS RAMAGAGA :   Right ,  thank you.  

ADV BALOYI -MERE SC :   Advocate Batohi ,  you say,  when you 

were asked whether  a DPP can st raddle provinces when 
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prosecut ing  in  another  DPP 's jur isd ict ion,  you went  to  the  

Const i tu t ion,  and you came to the conclusion that  tha t  is  not  

a l lowed by the mere reading of  the Const i tu t ion that  a DPP is  

appointed to a speci f i c  ju r isd ict ion .   

ADV BATOHI :   Not  only that ,  that  together  wi th reading 

sect ion 24 of  the implement ing leg is la t ion,  which is  the NPA 

Act ,  sect ion 24(1) ,  i f  I  can read that .    

ADV BALOYI -MERE SC :   P lease,  p lease assist  me before I  

make a mistake and again ask you a quest ion that  is  not  

re levant .   I  cannot  f ind my Act .    10 

ADV BATOHI :   Sect ion 24(1) :  

 “Powers,  dut ies,  and funct ions of  

Di rectors and Deputy Di rectors .   Subject  

to  the provis ions of  sect ion 179 and any 

other  re levant  sect ion of  the 

Const i tu t ion,  th is  act  o r  any other  law,  a 

Di rector  referred to in  sect ion 13 (1) (a)  

has,  in  respect  of  the area fo r  which he 

or  she has been appointed,  the  power to  

do a l l  those th ings. ”  20 

 And we know tha t  the President  appoints DPP ’s to  

speci f ic  a reas of  jur isd ict ion  and i t  is  only in  those areas,  

terr i tor ia l ly  def ined areas,  that  the DPP can exerc ise  h is or  

her  ju r isd ict ion .    

ADV BALOYI -MERE SC :   I  want  to  take you back to  sect ion  
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179 of  the Const i tu t ion because i t  has sub  (5)  that  g ives the  

NDPP some discret ion to do something.   For  example,  the  

subsect ion that  we refer red to,  (c ) ,  that  the NDPP may 

in tervene,  an in tervent ion may come in d i f ferent  forms 

because i t  is  not  speci f ied what  type of  in tervent ion .   But  then 

I  would  l i ke to ,  i f  possib le,  for  you to refer  us to  a speci f ic  

sect ion that  makes i t  exclus ive fo r  the DPP to only operate in  

the i r  area of  ju r isd ict ion.    Do you have such a c lause,  e i ther  

in  your  enabl ing leg is la t ion or  your  pol i c ies ,  because I  know 

in the Const i tu t ion i t  is  not  there .  10 

ADV BATOHI :    In  my v iew,  Chai rperson,  and I  th ink that  th is  

can be subject  to  argument  la ter ,  the Const i tu t ion,  sect ion  

179(3)(b)  read wi th the NPA Act ,  sect ion 24(1) ,  means that  

together ,  g iven the fact  that  a  President  appoints a DPP to a 

speci f ic  area,  i t  is  c lear  in  my v iew,  Chai rperson,  that  the  

Const i tu t ion in tended ,  and the NPA Act ,  that  a DPP exerc ise  

h is o r  her  powers  in  a very speci f i c  area of  jur isd ict ion  and 

that  even the Nat ional  Di rector 's  powers under sect ion 24 (1) ,  

24,  i t  is  the power  of  in tervent ion,  cannot  supersede th is  and 

g ive a DPP ju r isd ict ion in  another  area where the DPP has 20 

not  been appointed.  

ADV BALOYI -MERE SC :   The power of  in tervent ion g iven by 

the Const i tu t ion cannot  supersede the Act ,  the power of  

in tervent ion g iven by the Const i tu t ion at  179 (5)(c) .    

ADV BATOHI :   Chai rperson,  i t  is  not ,  that  is  a very,  i t  is  a  
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broad provis ion.   I t  cer ta in ly  does not  s tate that  the Nat ional  

Di rector  has the power to  appoint  o r  to  g ive a DPP powers to  

exerc ise h is or  her  jur isd ict ion in  another  area .   And my v iew 

is  i f  a  Nat ional  D i rector  does that ,  i t  would be v io la t ing the 

Const i tu t ion as wel l  as the  NPA Act ,  as wel l  as the  

appointment  of  the President  of  a  DPP to exerc ise h is or  her  

powers in  a very speci f ic  area of  ju r isd ict ion .   

 I  th ink I  test i f ied that  in  the event  that  a DPP,  there  

is  c i rcumstances that  the Execut ive considers i t  tha t  a DPP 

should exerc ise powers in  another  ju r isd ict ion,  then the 10 

Min ister  o r  the Execut ive has to g ive them that  power  by way 

of  appointment  to  another  jur isd ict ion.  

ADV BALOYI -MERE SC :   Thank you.  

ADV MOHLAMONYANE SC :   Maybe Advocate  …[intervenes] .  

CHAIRPERSON :   Before that ,  Counsel .   Advocate Batohi ,  in  

respect  of  179 (5)(d) ,  the review envisaged in  that  sub -

provis ion,  wi th in what  per iod should or  can i t  be undertaken  

by the NDPP? 

ADV BATOHI :   That  is  a very good quest ion,  Chai rperson .   I t  

s imply says,  sorry ,  i t  is  179(5)(d) :  20 

 “W i t h in  a speci f ied per iod . ”  

 And these review processes somet imes take 

ext remely long.   So we t ry  to  speci fy  per iods and g ive  

accused persons where they ind ica te they want  to  rev iew ,  a 

decis ion reviewed ,  very of ten,  there  would be an ind icat ion in  
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the lower courts that  an accused person wants to  submit  a  

rev iew to the Nat ional  Di rector  and you know,  somet imes i t  

takes long before we get  the representat ions.  

 But  once the mat ter  a rr i ves at  the of f ice of  the  

Nat ional  Di rector ,  we cer ta in ly  t ry  to  expedi te i t .   You wi l l  

note f rom sect ion 179 (5)(d) ( i )  i t  does requi re that  the Nat ional  

Di rector  obta in representat ions in  th is  p rocess f rom var ious 

persons,  inc luding the accused,  the  compla inant ,  or  any other  

par ty that  the  NDPP considers re levant .   Somet imes those 

processes a lso take a whi le .    10 

 So I  cannot  g ive you a speci f i c  t imeframe,  save to  

say that  we do t ry  to  f ina l ize i t  as expedi t iously as possib le  

in  the c i rcumstances .    

CHAIRPERSON :   Thank you.   As regards th is  mat ter ,  wi th in 

what  per iod was the review process undertaken ?  

ADV BATOHI :   This was not  a rev iew process in  terms of  

sect ion (5)(d) .   This  was,  i t  was the NDPP reconsider ing  the 

author izat ion dec is ion of  a  previous NDPP  and we actual ly  

need to address the panel  on speci f i ca l l y  what  the legal  

f ramework would  be .   I  was asked th is  quest ion,  I  th ink,  20 

yesterday about  th is  and i t  cer ta in ly  is  not  a  rev iew 

contemplated in  179 (5)(d) .   I t  could  be an in tervent ion,  but  I  

am not  sure .   But  we wi l l  have to  address the panel  af te r  

having looked at  th is  more carefu l l y ,  th is  legal  i ssue.  

CHAIRPERSON :   I t  is  important  to  get  th is  correct  because i t  
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is  a  const i tu t ional  imperat ive .   

ADV BATOHI :   Absolute ly ,  Chai rperson .  

CHAIRPERSON :   I t  speaks of  a  rev iew of  a decis ion to  

prosecute or  not  to  prosecute.  

ADV BATOHI :   That  is  correct ,  Chai rperson .   

CHAIRPERSON :   And i t  requi res the Head to receive  

representat ion f rom a speci f ic  DPP .  

ADV BATOHI :   That  is  correct ,  Chai rperson.  

CHAIRPERSON :   And assuming you are incorrect  that  th is  

mat ter  does not  fa l l  wi th in  the purv iew of  (5 )(d) ,  Advocate  10 

Chauke,  as you d id request  h im to make representat ion,  d id  

so.  

ADV BATOHI :   That  is  correct ,  Chai rperson .    

CHAIRPERSON :   In  re lat ion to h is  a l leged prosecutor ia l  

decis ions that  he took.  

ADV BATOHI :   That  is  correct .    

CHAIRPERSON :   Let  us assume th is  scenar io that  I  am 

set t ing out  i s  the correct  vers ion ,  the quest ion st i l l  is ,  wi th in  

what  per iod d id th is  rev iew ,  on the assumpt ion tha t  i t  is  a  

rev iew …[intervenes] .  20 

ADV BATOHI :   I  get  that ,  Chai rperson .  

CHAIRPERSON :   Wi th in what  per iod d id i t  happen ?   

ADV BATOHI :   Chai rperson,  i f  I  am not  mistaken,  i t  would  

have been about  three months,  maybe.   I  am not  sure .   I t  was 

in  2019 that  i t  happened .   I  got  the De Kock report  in  2019,  
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Ju ly,  I  th ink i t  was ,  and I  would have made a decis ion af ter  

that .   I  do not  have the precise date  when I  took the decis ion,  

f ina l l y .   We can get  that ,  though.  

CHAIRPERSON :   Yes,  I  am also asking th is  bear ing in  mind 

that  when most  of  these th ings happened,  you were st i l l  out  

of  the count ry .    

ADV BATOHI :   That  is  correct .  

CHAIRPERSON :   And cer ta in decis ions were taken when you 

were not  in  the count ry.  

ADV BATOHI :   That  is  so .   10 

CHAIRPERSON :   Inc luding the a l leged prosecutor ia l  

decis ions by Advocate Chauke .   And you ar r ived in  the  

count ry a whi le  af ter  such prosecutor ia l  decis ions were taken.  

ADV BATOHI :   That  is  correct ,  Chai rperson .   

CHAIRPERSON :   We wi l l  p robably  look at  the dates to get  

the chronology correct .   And my quest ion  is  based pure ly on 

that  background that ,  and I  do not  expect  you to remember  

the f i rs t  decis ion that  was taken,  the f i rs t  impugned decis ion 

was taken,  but  I  am just  t ry ing to f igure out ,  const i tu t ional ly  

speaking,  can we revis i t  decis ions that  happened many years 20 

ago,  g iven the pr inc ip le of  f ina l i ty ?  

ADV BATOHI :   Chai rperson,  th is  quest ion,  Chai rperson d id  

ra ise th is  quest ion,  I  th ink,  a  couple of  days ago .  

CHAIRPERSON :   Yes,  I  asked i t  because i t  rea l ly  wor r ies me.  

ADV BATOHI :   I  get ,  I  understand,  Chai rperson .   I t  is  an  
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important  i ssue .   And Chai rperson,  I ,  g iven the,  I  should say 

that  the Zondo Commission was invest igat ing a l legat ions of  

s tate capture in  the Nat ional  Prosecut ing Author i t y .   In  fact ,  

that  i s  in  my af f idavi t .   We were go ing to come to that  in  the  

process.    

 And there was,  g iven the evidence that  has emerged,  

I  d id  not  expect  that  my predecessor would have,  wel l ,  i t  was 

h is decis ion that  I ,  ja ,  h is  author izat ion,  there were two 

author izat ions fo r  racketeer ing.   One was,  I  th ink,  around,  

taken by Advocate J iba in  about  2014 or  2013 .   The o ther  one 10 

was a subsequent  one taken by Advocate Abr ahams in,  i t  was 

la ter ,  p robably around 2016,  I  am not  sure ,  thereabouts .   I  

wi l l  have to check those dates.  

 And you cer ta in ly ,  I  would not  have,  so the f i rs t  

decis ion re lates  to the racketeer ing author izat ions and 

Advocate Chauke 's ro le .   So g iven that  they were par t  o f  that ,  

I  d id  not  expect  that  they were going to rev iew i t .   The other  

mat ters re lat ing to Mr Mdlu l i  were,  yes,  cer ta in ly  much o lder  

and fo r  whatever  reason,  I  cannot  speak fo r  my predecessors ,  

they d id  not  consider  that  there was potent ia l l y  a  gross 20 

miscar r iage of  jus t ice,  which I  d id ,  and therefore looked in to  

the mat ter .    

 There were severa l  o ther  mat ters that  I  a lso looked 

in to,  but  these were the two that  I  recommended to the  

President ,  that  he  consider  appoint ing a panel  to  inqu i re in to 
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Advocate Chauke 's f i tness to hold o f f ice.    

CHAIRPERSON :   I  suppose the re ferra l  act ion on your par t  

was eventuated by compla ints .   Was i t  on your own accord ?  

ADV BATOHI :   This was on my own accord in  the context  of  

a  lo t  o f  publ ic  outcry about  the possib i l i t y  that  the NPA had 

been captured and that  there were decis ions that  were being 

taken that  were  pol i t ica l ly  in f luenced .   And there  was,  as a  

Nat ional  Di rector ,  I  fe l t  that  i t  was my duty  to  look in to that  

mat te r .   And of  course,  i f  there was no basis fo r  i t ,  then to 

assure the publ ic  that  that  was not  the case .   But  i f  there was 10 

a concern wi th i t ,  then of  course I  needed to take steps that  

I  needed to in  the  c i rcumstances .   

CHAIRPERSON :   I  ask these quest ions fo l lowing  ( i ) ,  or  rather  

179(5)(d)  read wi th ( i )  to  ( i i i )  in  par t icu la r ,  that  there would  

have been representat ions f rom the accused people or  

persons,  the compla inant  o r  a compla inant  o r  any other  par ty  

who would have then approached the NDPP.   That  i s  why I  

am asking i f  there  would have been a compla int  to  you in  the 

context  of  (d) ,  that  would have necessi ta ted your referra l  to  

the President .   But  you have answered i t  that  you d id i t  on 20 

your own accord .  

ADV BATOHI :   Thank you,  Chai r .  

CHAIRPERSON :   Proceed,  Counsel .    

ADV MOHLAMONYANE SC :   Thank you,  Madam Chai r .    

CHAIRPERSON :   I  am looking at  the t ime in  f ront  of  me,  and 
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i t  appears that  th is  i s  the r ight  t ime to adjourn.   Would you 

l ike to  park i t  here,  or  is  there another  mat ter  l inked to what  

you have been deal ing wi th,  par t i cu lar ly  the provis ions of  the  

Const i tu t ion,  so that  we may not  deal  wi th  i ssues p iecemeal ?  

ADV MOHLAMONYANE SC :   Madam Chair ,  before you asked,  

before you in tended to ask her  quest ions,  Advocate  Batohi  

quest ions,  and before you proceeded wi th asking her  

quest ions,  I  wanted to deal  wi th ,  not  for  qui te  a long t ime,  to  

th is  st raddl ing .   I  am very,  very,  very caut ious .   I  am very  

caut ious wi thout  get t ing in to argument .   I  just  wanted to refer  10 

her  to  cer ta in sect ions of  the Act ,  the NPA Act ,  just  fo r  

reference purposes,  which may become re levant  when these 

mat ters are argued ,  just  for  emphas is  …[intervenes] .  

CHAIRPERSON :   Thank you,  Counsel .   Yes,  thank you.  

ADV MOHLAMONYANE SC :   I  am very,  very  caut ious 

because th is  may be tentat ive pro l ix i ty .   I  do not  in tend to 

embel l i sh .   I  beg everybody 's pardon,  because I  wi l l  be  

referr ing to sect ions of  the Act  which have a l ready been read 

in to the Act ,  but  I  just  wanted to put  i t  to  th is  perspect ive,  

wi th in which,  when th is  st raddl ing f rom one prov ince to  20 

another  i s  considered at  the end of  th is  enqui ry ,  then one can 

be able to  refer  to  these sect ions of  the Act ,  and then perhaps 

at  that  s tage,  i t  wi l l  be proper to  in terpret  them .  Advocate  

Batohi  …[intervenes] .  

CHAIRPERSON :   I  beg your pardon.  
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ADV MOHLAMONYANE SC :   Ja.  

CHAIRPERSON :   I t  is  the court  that  in terprets the law .    

ADV MOHLAMONYANE SC :   Yes.   

CHAIRPERSON :   Maybe you can refer  us to  the provis ions,  

and maybe refer  to  the re levant  por t ions,  because I  am not  

sure what  -  my in terpretat ion of  the law here,  o r  of  the Act  

here,  may not  necessar i l y  be b inding on anybody,  as we are  

not  even bound by the decis ion of  another  Commission.   So 

when you say you seek to in te rpret  those provis ions,  I  am not  

sure whether  i t  wi l l  he lp us,  but  you may,  you may proceed .    10 

ADV MOHLAMONYANE SC :   Ja,  they may become re levant  

in  argument  when we put  our  argument  for th at  the end of  the  

enqui ry,  Madam Chai r ,  but  I  take your point .    

CHAIRPERSON :   Yes,  you can draw our at tent ion  to the  

speci f ic  provis ions.  

ADV MOHLAMONYANE SC :   Let  me star t  wi th  Advocate  

Batohi ,  sect ion 20 (3)  of  the  NPA Act  and draw your a t tent ion 

to subsect ion (3)(a) ,  which says :  

 “Subject  to  the  provis ions of  the  

Const i tu t ion and th is  Act ,  the Di rector  20 

shal l ,  subject  to  the cont ro l  and 

d i rect ions of  the Nat ional  Di rector ,  

exerc ise the powers refer red to in  

subsect ion (1)  in  respect  of :  

(a )  the area of  ju r isd ict ion fo r  which he 
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or  she has been appointed. ”  

 Do you see that?  

ADV BATOHI :   I  do.  

ADV MOHLAMONYANE SC :   Now,  go to subsect ion  (4)  of  the  

same sect ion .   I t  is  s t i l l :  

 “Subject  to  the provis ions of  th is  Act  

that  any Deputy Di rector  shal l ,  subject  

to  the cont ro l  and d i rect ions of  the  

Di rector ,  consent ,  exerc ise the powers  

referred to in  subsect ion (1)  in  respect  10 

of :    

(a )  the area of  ju r isd ict ion fo r  which he 

or  she has been appointed . ”  

 Do you see that?  

ADV BATOHI :   I  do.  

ADV MOHLAMONYANE SC :   Go to subsect ion (6) .   I t  says:  

 “A  wr i t ten author izat ion refer red to in  

subsect ion (5)  shal l  set  out :  

(a )  the area of  jur isd ict ion . ”  

 Now,  the same …[intervenes] .  20 

CHAIRPERSON :   Did you jump (5)?  Did you jump (5)  

del iberate ly?  

ADV MOHLAMONYANE SC :   I  jumped i t  de l iberate ly because 

I  wanted to h ighl ight  the area of  ju r isd ict ion .  

CHAIRPERSON :   Thank you.   Thank you,  Counsel .   Sub (6)?  
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ADV MOHLAMONYANE SC :   Sub (6)  I  deal t  wi th .   I  re ferred  

to i t ,  ra ther .   I t  says:   

 “A  wr i t ten author izat ion refer red to in  

subsect ion (5)  shal l  set  out :  

 (a )  the area of  jur isd ict ion. ”  

 When you go to sect ion 24  …[intervenes] .  

ADV BATOHI :   Before I  …[intervenes] .  

CHAIRPERSON :   May I ,  you see,  th is  wi l l  necessi ta te  

quest ions.   May I  re fer  you to the wording of  the provis ions 

themselves .   Sub (6)  refers to  a wr i t ten author izat ion referred 10 

to in  (5) .   Does i t  mean that  a DPP may be author ized by the  

NDPP to per fo rm,  or  rather ,  maybe to designate h im or  her  to  

per fo rm prosecutor ia l  funct ions in  another  jur isd ict ion ?  

ADV MOHLAMONYANE SC :   She may answer .  

ADV BATOHI :   Thank you.   Chai rperson,  i f  we look at  

subsect ion  (3) ,  subsect ion (3)  refers to  a Di rector .   I t  says:  

 “Subject  to  the Const i tu t ion and th is  

Act ,  any Di rector  shal l ,  subject  to  the  

cont ro l  and d i rec t ions of  the Nat ional  

Di rector ,  exerc ise  powers refer red to in  20 

subsect ion (1)  in  respect  of :  

(a )  the area of  ju r isd ict ion fo r  which he 

or  she is  appointed . ”  

 When one goes to subsect ion  (4) ,  that  provis ion  

re lates to any Deputy Di rector .   So i t  does not  refer  to  a  
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D i rector .    

 “Any Deputy Di rector ,  subject  to  the 

cont ro l  and d i rec t ions of  the Di rector  

concerned exerc ise the powers refer red  

to in  subsect ion (1)  in  respect  of :  

(a )  the area of  ju r isd ict ion fo r  which he 

or  she has been appointed ;  and 

(b)  such of fenses and in  such courts as  

he or  she has been appointed in  

wr i t ing by the Nat ional  Di rector  or  a  10 

person designated by the Nat ional  

Di rector . ”  

 Chai rperson …[intervenes] .   

CHAIRPERSON :   I  was speaking to  (5) ,  not  (4) .  

ADV BATOHI :   Yes,  i t  is ,  (5 )  is  important ,  Chai rperson.   

Sect ion (5)  re lates to :  

 “Any Prosecutor  shal l  be competent  to  

exerc ise the powers refer red to in  

subsect ion  (1)  to  the extent  that  he or  

she has been author ized in  wr i t ing  20 

thereto by the Nat ional  Di rector  or  a  

person designated by the Nat ional  

Di rector . ”  

 Now a prosecutor  is  def ined in  th is ,  in  the A ct  and 

we need to go to  the def in i t ion which wi l l  be c lear  that  in  
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paragraph 5 a Prosecutor  is  not  referr ing to a DPP.   The DPP 

is  referred to only  in  subsect ion (3)  of  sect ion 20 .   I  do want  

for  c lar i t y 's  sake expla in ,  Chai rperson,  that  a Prosecutor  

appointed in  a par t icu lar  a rea of  jur isd ict ion can,  and we deal t  

wi th  th is  as wel l ,  can be appointed to do a p iece of  work,  a  

prosecut ion in  another ,  a  Prosecutor  in  another ,  not  a DPP,  

in  another  area in  which case one of  two th ings need to 

happen for  that  P rosecutor  to  have the author i t y  to  exerc ise 

powers in  another  jur isd i ct ion .    

 E i ther  the DPP of  the receiv ing ju r isd ict ion wi l l  i ssue 10 

a delegat ion to that  Prosecutor  to  prosecute in  h is  or  her  

jur isd ict ion ,  or  you wi l l  see that  subsect ion (5)  a l lows the  

Nat ional  Di rector  to  a lso issue such a delegat ion for  a  

Prosecutor  f rom one area to prosecute in  another  area of  

jur isd ict ion.  

 In  that  case the Prosecutor  wi l l  repor t  to  the  

receiv ing DPP in whose jur isd ict ion he or  she is ,  has been 

deployed to .   Let  us use that  te rm for  current  purposes .  

ADV BALOYI -MERE SC :   As a fo l low up,  le t  us  go back to  

(4 ) .   (4)  refers to :  20 

 “A  Deputy Di rector  who shal l ,  subject  to  

the cont ro l  and d i rect ions of  the Di rector  

concerned,  exerc ise  powers referred to  

in  subsect ion (1)  in  respect  of :  

(a )  the area of  jur isd ict ion ;  and  
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(b )  such of fenses in  such courts as he 

has been author ized in  wr i t ing by  

the Nat ional  Di rector  or  a person 

designated. ”  

 Is  i t  not  a mir ror  image of  (5)  whi le  (5)  refers to  the  

Prosecutors who would be author ized by the Nat ional  Di rector  

or  by a person designated but  then i t  a lso says the  Deputy  

Di rector ,  subject  to  the cont ro l  and d i rect ions of  the Di rector  

…[intervenes] .  

ADV BATOHI :   You are correct .  10 

ADV BALOYI -MERE SC :   Who wi l l  per fo rm one of  those two ,  

e i ther  in  the jur isd ict ion or  where they are author ized in  

wr i t ing .  

ADV BATOHI :   That  is  correct .   Subsect ion (4)  refers to  a 

Deputy Di rector ,  and you are  correct ,  subsect ion (5)  refers to  

a Prosecutor  and wi th regard to e i ther  of  those categor ies a  

Nat ional  Di rector  can author ize  them to conduct  prosecut ions 

in  an area outs ide of  the ju r isd ict ion where they have been 

appointed but  i t  does not  apply to  a  DPP.   

CHAIRPERSON :   Advocate Mohlamonyane,  sor ry fo r  20 

in terposing .   You may proceed.   You were just  about  to 

proceed to another  sect ion .    

ADV MOHLAMONYANE SC :   I  have  -  excuse me,  excuse me,  

Madam Chair  …[intervenes] .  

CHAIRPERSON :   Yes.  
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ADV MOHLAMONYANE SC :   Am I  in te rrupt ing you ? 

CHAIRPERSON :   You may proceed .   

ADV MOHLAMONYANE SC :   Thank you.   I  have changed my 

mind.   I  am no longer proceeding lest  th is  be convolu ted .   

CHAIRPERSON :   I  suppose you are park ing th is  leg is la t i ve  

f ramework that  you wanted to re v is i t  and we wi l l  p roceed to  

another  aspect  tomorrow? 

ADV MOHLAMONYANE SC :   Thank you,  Madam Chai r .  

CHAIRPERSON :   I t  is  a f ter  4 o ’c lock.    

ADVOCATE NGCUKAITOBI SC :   Madam Chair ,  just  to  remind 10 

the panel  that  I  have excused mysel f  for  tomorrow .   I f  I  do 

not  show up,  i t  is  not  out  of  d is respect .    

CHAIRPERSON :   I  suppose you are p lac ing i t  on record but  

you d id ment ion in  the morning .  

ADVOCATE NGCUKAITOBI SC :   Yes,  indeed,  thank you .    

CHAIRPERSON :   Thank you,  Counsel .   I  do remember  

Advocate Hul ley a lso ment ioned that  he wi l l  be absent  for  a 

temporal  per iod because of  some engagements .   A l l  that  is  

noted.   We wi l l  take an adjournment  unt i l  tomorrow morning.   

We wi l l  s tar t  a t  9  o 'c lock wi th a v iew that  we are going to  20 

adjourn ear ly  and we wi l l  inst ruct  the technic ians to be here 

at  4  o 'c lock in  the morning and address thei r  p roblems .   We 

wi l l  ad journ unt i l  9  o 'c lock tomorrow.  

ENQUIRY ADJOURNS UNTIL 28 NOVEMBER 2025  

-  -  -  -  -  -  -  -  -  -  -  -  -  -  -
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