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PROCEEDINGS ON 26 NOVEMBER 2025  

CHAIRPERSON :    Good morning,  everyone .   We delayed a  

l i t t le  b i t ,  Counsel ,  to  address some of  the issues that  you 

ra ised wi th us th is  morning .   Advocate Ngcukai tobi ,  the 

mat ter  that  you ra ised wi th us is  receiv ing at tent ion.    

ADV NGCUKAITOBI SC :   Thank you,  I  am indebted to the  

panel .   

CHAIRPERSON :   Thank you.   Advocate Batohi  …[intervenes] .  

ADV NGCUKAITOBI SC :   Can I  increase the number ?    

CHAIRPERSON :   I  d id  not  hear your  Counsel .   Advocate  10 

Batohi ,  p lease pardon us for  keeping you here wai t ing .   There  

is  just  some few housekeeping mat ters that  we needed to deal  

wi th  th is  morning  and for  th is  delay,  we apologize  to you .   

Ntate Chauke,  p lease bear wi th us for  s tar t ing la te .   I t  was 

us yesterday caut ion ing you to come ear ly ,  and i t  cannot  be  

that  we a lso delay  and keep you wai t ing.   Tomorrow you must  

ar r ive here at  seven .   Thank you,  Counsel .   Re 

Mohlamonyane,  you may begin,  Counsel .   

ADV MOHLAMONYANE SC :   Before I  begin,  may she be 

reminded,  Madam Chair ,  that  she is  s t i l l  on oath .  20 

CHAIRPERSON :   Yes,  thank you .   Advocate  Batohi ,  

remember that  you are st i l l  on the oath.  

ADV BATOHI :   I  do,  thank you,  Cha i r .   

SHAMILA BATOHI    (s t i l l  under oath)  

CHAIRPERSON :   Thank you.   



26 NOVEMBER 2025  –  DAY 8  

Page 3  o f  137  

EXAMINATION BY ADV MOHLAMONYANE SC 

(CONTINUED) :   Advocate Batohi ,  you wi l l  be reminded that ,  

you are reminded that  yesterday when we adjourned,  you had 

just  read in to the  record paragraph 151 on page 64 of  your  

af f idavi t .  

ADV BATOHI :   Yes,  that  i s  cor rect .  

ADV MOHLAMONYANE SC :   Which deal t  wi th  the judgment  

of  Gorven J in  the  review appl icat ion .  

ADV BATOHI :   Yes,  I  d id  read that  in to the record.  

ADV MOHLAMONYANE SC :   B rought  by General  Booysen  10 

against  the ANDPP on racketeer ing .  

ADV BATOHI :   That  is  correct .   

ADV MOHLAMONYANE SC :   He wanted,  o r  he approached 

the court  to  have the decis ion to i ssue out  the racketeer ing  

cer t i f icates to be reviewed and set  as ide.  

ADV BATOHI :   That  is  correct .   

ADV MOHLAMONYANE SC :   Now,  le t  me take you back to 

the in ternal  memorandum that  we deal t  wi th  yesterday,  which 

is  conta ined in  your  Annexure SB2111,  and I  speci f ica l ly  refer  

you to page 114 ,  SB 2114.   Are you there? 20 

ADV BATOHI :   I  am.    

ADV MOHLAMONYANE SC :   In  the  middle of  the page,  you 

wi l l  see a sentence that  s ta r ts  wi th NJ4.  

ADV BATOHI :   I  do.    

ADV MOHLAMONYANE SC :   For  purposes of  completeness,  
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regard ing what  you would  be saying about  th is  paragraph,  

just  read i t  again in to the record .    

ADV BATOHI :   So i t  s tar ts ,  i t  s tates :  

 “NJ4 is  a statement  of  A iyer  taken on 31 

August ,  2012,  fo l lowing a consul tat ion 

wi th the prosecut ion team.   Whatever i s  

conta ined in  th is  statement  was a l ready 

in format ion re lated to the prosecut ion 

team by the deponent  dur ing  the 

consul tat ion wi th the prosecut ion team .   10 

Therefore,  the appl icant ' s  averments  

are unfor tunate ,  unfounded,  and 

mis leading .   This seems to suggest  that  

the in format ion that  was conta ined in  

the 31st  of  August  s tatement  was what  

was what  was a l ready re lated to  the  

prosecut ion team before that  date. ”  

ADV MOHLAMONYANE SC :   Do you want ,  therefore,  to  go to  

…[intervenes] .  

ADV BATOHI :   I f  we could remind ourselves,  sor ry,  sorry,  20 

Counsel ,  i f  we could remind ourselves that  the document  I  am 

quot ing f rom now is  the in ternal  memorandum  as per  111 of  

the Cato Manor team to Laurence Hodes,  SC,  wi th regard to 

the reply ing af f idavi t  o f  Booysen.    

ADV MOHLAMONYANE SC :   Whi ls t  you are st i l l  on the  
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rep ly ing af f idavi t  o f  Booysen,  I  want  to  refer  you in  a moment  

to  the reply ing af f idavi t  o f  Booysen,  which I  am to ld,  I  am 

inst ructed that  i t  is  not  par t  o f  the record .   Madam Chai r  and 

your two s is ters,  a t  th is  point  in  t ime,  may I  ask fo r  leave to 

hand up a copy of  General  Booysen 's reply ing af f idav i t  in  the 

review appl icat ion brought  in  the  High Court  in  Durban in  

KwaZulu -Nata l .   I t  wi l l  la ter  be marked as an exhib i t .   We 

have prepared th ree copies for  the panel ,  and I  apply  to  hand 

them up as exhib i ts ,  as an exhib i t ,  w i th  your  leave,  Madam 

Chai r  10 

CHAIRPERSON :   Thank you,  Counsel .   Have you made an 

addi t ional  copy fo r  Advocate  Chauke's team? 

ADV MOHLAMONYANE SC :   Addi t ional  copies have been 

made for  Advocate Chauke’s team and we h anded two copies  

to them,  and a copy has been made avai lab le to  the wi tness.  

CHAIRPERSON :   Yes,  thank you,  Counsel .   This document ,  

as you ind icate,  w i l l  be marked accord ingly at  the la ter  s tage 

as an exhib i t .  

ADV MOHLAMONYANE SC :   That  is  so,  Madam Chai r .  

CHAIRPERSON :   The reply ing af f idavi t  o f  Colonel ,  Major  20 

General  Booysens.   

ADV BATOHI :   Counsel ,  i f  I  may,  for  completeness,  perhaps 

read the ent i re ,  not  just  the one paragraph that  I  have,  but  

f rom page SB2113,  i t  says,  a d paragraphs 19 to 21,  perhaps 

for  completeness and c la r i ty ,  I  should read f rom there ,  i f  I  
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may.  

ADV MOHLAMONYANE SC :   Ad paragraph,  which ad 

paragraph?   

ADV BATOHI :   I t  is  on page SB2113,  a t  the bot tom,  the  

statement  of  A iyer ,  ad paragraph 19 to 21,  refer r ing  to the 

paragraphs in  Booysen 's reply ing af f idavi t .  

ADV MOHLAMONYANE SC :   Let  me remind you that  

yesterday,  Madam Chai r  proposed that  we use the even 

numbers.    

ADV BATOHI :   Oh,  i t  is  a  dupl icate .   10 

ADV MOHLAMONYANE SC :   I t  is  a  dupl icat ion of  112 .   

ADV BATOHI :   Oh,  okay,  cer ta in ly .  

ADV MOHLAMONYANE SC :   Ja,  just  s t i ck to  112 .  

ADV BATOHI :   Thank you.  

ADV MOHLAMONYANE SC :   I t  is  the same statement .  

ADV BATOHI :   So on page 112 a t  the bot tom,  i t  says,  a d  

paragraph 19 to 21,  refer r ing to Booysen 's reply ing af f idavi t .   

 “NJ2 is  a statement  of  A iyer  taken on 3  

August ,  2012,  s tat ing the manager ia l  

responsib i l i t ies,  par t ic ipat ion,  and 20 

in ter ferences in  act iv i t ies of  a  sect ion of  

the Durban Organ ized …”  

 And I  go to page 114 :  

 “C r ime based in  Cato Manor .   This 

sect ion under  management  and 
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superv is ion of  the appl icant  commit ted  

horrendous pat tern of  cr iminal  

act iv i t ies.   This statement  …”  

 That  is  now referr ing to NJ2 .  

 “Was obta ined before 17 August ,  2012,  

being the date on which the cer t i f icate  

was author ized .   Clear ly ,  they are  

deal ing wi th what  in format ion  was 

before the Nat ional  Di rector  at  the t ime 

the author izat ion was made on the 17th 10 

of  August . ”  

 The document  then cont inues.  

 “NJ4 is  a statement  of  A iyer  taken on 31 

August ,  2012,  fo l lowing a consul tat ion 

wi th the prosecut ion team .   Whatever i s  

conta ined in  th is  statement  was a l ready 

in format ion re lated to the prosecut ion 

team by the deponent  dur ing  the 

consul tat ion wi th the prosecut ion team, 

and th is  seems to suggest  that  th is  20 

in format ion,  a l though not  in  an af f idavi t ,  

was before the Act ing Nat ional  Di rector  

at  the t ime of  the author izat ion o f  the  

racketeer ing cer t i f icate . ”  

ADV MOHLAMONYANE SC :   I s  that  a l l  that  you want  to  
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comment  on?  

ADV BATOHI :   On th is  par t ,  that  i s  correct .  

ADV MOHLAMONYANE SC :   This par t?  

ADV BATOHI :   That  is  correct .   

ADV MOHLAMONYANE SC :   Then le t  me take you to page 

SB2118,  and your at tent ion is  d i rected to ad paragraph 29 .   

But  maybe before  you deal  wi th  the paragraph i tse l f ,  le t  me 

refer  you to the reply ing af f idavi t  o f  Johan Wessel  Booysen,  

and go to paragraph 29 thereof ,  and read i t  in to the record ,  

because th is  had to,  th is  was deal ing wi th paragraph 29  10 

…[intervenes] .  

ADV BATOHI :   That  is  correct .    

ADV MOHLAMONYANE SC :   The memorandum.   

ADV BATOHI :   Paragraph 29 of  Booysen’s  rep ly ing  af f idavi t  

s tates the fo l lows .    

 “ I  submi t  that  the only reasonable 

in ference to be drawn f rom the 

foregoing is  that  none of  the statements  

were in  the possession of  the f i rs t  and 

second respondents when the impugned 20 

decis ions were made.   The statements  

of  A iyer  cer ta in ly  could never have been 

in  the i r  possession by 17 August  2012,  

consider ing that  by 11 August  2013,  the  

statements were  st i l l  awai ted by  the 
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second respondent .   NJ4 is  in  any event  

dated 31 August  2012 .   The same 

appl ies in  respect  of  Danikas and 

Ndlondlo. ”  

ADV MOHLAMONYANE SC :   Now go back to  SB2118 in  your  

bundle .   

ADV BALOYI -MERE SC :   Advocate  Mohlamonyane,  sorry ,  I  

th ink you lost  us a b i t .   In  the  reply ing af f idavi t ,  which  

paragraph d id you refer  the wi tness to ?   

ADV MOHLAMONYANE SC :   I t  was 29,  I  sa id.  10 

ADV BALOYI -MERE SC :   Paragraph 29 .  

ADV MOHLAMONYANE SC :   Indeed,  Madam Baloyi -Mere.  

ADV BALOYI -MERE SC :   Thank you.   

CHAIRPERSON :   Is  that  the por t ion that  she has just  read 

in to the record ,  because apparent ly  before you went  to  29,  

she was deal ing wi th something e lse.  

ADV MOHLAMONYANE SC :   Before we went  to  29,  she was 

deal ing wi th  ad paragraph 112 which goes over  to  114.   And 

then I  re ferred her  to  the reply ing af f idavi t ,  paragraph 29 of  

th is  af f idavi t ,  the reply ing af f idavi t  o f  Johan Wessel  Booysen,  20 

General  Johan Wessel  Booysen.    

CHAIRPERSON :   SB2118? 

ADV MOHLAMONYANE SC :   Yes,  I ,  in  SB2118,  Madam Chair ,  

that  is  where the Kato  Manor  team were …[intervenes] .  

CHAIRPERSON :   No,  I  just  want  to  know whether  you are now 
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re ferr ing her  …[in tervenes] .  

ADV MOHLAMONYANE SC :   Responding.  

CHAIRPERSON :   To SB2118,  paragraph 29 .  

ADV MOHLAMONYANE SC :   Indeed,  Madam Chair .   

CHAIRPERSON :   And before th is ,  you were deal ing wi th the  

SB2114? 

ADV MOHLAMONYANE SC :   That  is  correct ,  Madam Chai r .    

CHAIRPERSON :   Yes,  thank you .   

ADV MOHLAMONYANE SC :   Go back to SB2118,  Advocate  

Batohi .  10 

ADV BATOHI :   I  am there.  

ADV MOHLAMONYANE SC :   Proceed to read that  paragraph .    

ADV BATOHI :   Ad paragraph 29 .   

 “The f i rs t  and second respondent  were  

in  possession  …”  

 I  emphasize that .  

 “Were in  possess ion of  the statements 

of  wi tnesses here in referred to before  

17 August ,  2012.   NJ4 is  a fu r ther  

statement  obta ined af te r  NJ2,  which 20 

was obta ined on the 4th of  August ,  

2013. ”  

ADV MOHLAMONYANE SC :   Do you want  to  g ive a comment ?    

ADV BATOHI :   Not  just  to  th is  par t icu lar  paragraph .   I f  we 

could go to the next  one,  perhaps I  can comment  af te r  that .  



26 NOVEMBER 2025  –  DAY 8  

Page 11  o f  137  

ADV MOHLAMONYANE SC :   And …[ intervenes] .  

MS RAMAGAGA :   May I  just  come in here just  to  check,  

because I  th ink when th is  paragraph was read in to the record  

yesterday,  a quest ion arose as to who are the f i rs t  and 

second respondents .   And what  I  have on record is  that  i t  

would be the Act ing NDPP,  J iba,  Advocate J iba,  and then the  

second one would  be who ,  the Publ ic  Prosecutor?  

ADV BATOHI :   That  was yesterday,  the Evidence Leader  

c la r i f ied that  was Advocate Maema.  

MS RAMAGAGA :   Okay,  r ight ,  thank you .  10 

CHAIRPERSON :   You may proceed,  Counsel .    

ADV MOHLAMONYANE SC :   Thank you,  Madam Chair .   You 

may now go to SB1D097,  wh ich  is  a statement  of  

…[intervenes] .  

CHAIRPERSON :   I  beg your pardon,  Counsel .   Advocate  

Batohi  has just  asked you to move to the next  paragraph 

because she had no comment  wi th  regard to paragraph 29 .   

Did you want  to  comment  on paragraph 30 ? 

ADV BATOHI :   No,  Chai rperson,  I  meant  the next  s tep in  

leading of  the evidence .    20 

CHAIRPERSON :   The next  s tep.  

ADV BATOHI :   Yes,  I  may not  have been c lear .    

CHAIRPERSON :   Thank you.   You may,  Counsel .  

ADV MOHLAMONYANE SC :   Thank you,  Madam Chair .   Move 

over  to  SB1D097,  which is  the statement  of  Colonel  A iyer ,  
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previously marked NJ4 .   You can read the f i rs t  sentence.   

Star t  wi th  the names of  A iyer  and read the f i rs t  sentence 

conta ined there in .    

CHAIRPERSON :   Excuse me,  just  g ive me a moment  to  go to  

the document .   

ADV MOHLAMONYANE SC :   SB1D,  Madam Chair ,  097,  

previously refer red to as NJ4.  

CHAIRPERSON :   SB1D? 

ADV MOHLAMONYANE SC :   Indeed,  Madam Chair .   

CHAIRPERSON :   What  page?   10 

ADV MOHLAMONYANE SC :   097.  

CHAIRPERSON :   Yes.   Yes,  thank you.  

ADV MOHLAMONYANE SC :   You may proceed to read the  

f i rs t  sentence,  but  before you do tha t ,  you can read the names 

of  the deponent  there.  

ADV BATOHI :   Certa in ly .   Chai rperson,  th is  is  the s tatement  

that  we have been referr ing to previously,  the statement  of  

RS Aiyer .   I t  is  the  one dated 31st ,  August ,  2012,  a lso marked 

NJ4 or  referred to  as NJ4.   The f i rs t  paragraph states :   

 “ I  am a Colonel  in  the SAPS.   On 20 

Thursday,  2012 -08-30 …”  

 So that  would be the day before the statement  was 

s igned.  

 “ I  was approached by invest igat i on 

team.   I  want  to  make addi t ional  
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s tatement  as fo l lows. ”  

 I  can now comment  on that ,  Counsel .   

ADV MOHLAMONYANE SC :   This is  an opportune moment  for  

you to comment .   

ADV BATOHI :   So i f  one looks,  Chai rperson,  at  the previous 

reference that  I  made to the,  le t  us ca l l  i t  the Hodes 

memorandum at  SB2114,  page 114.   May I  proceed,  

Chai rperson? 

CHAIRPERSON :   Proceed,  mam.  

ADV BATOHI :   A t  that  point ,  i t  s tates there that :  10 

 “NJ4 is  a statement  of  A iyer  taken on 

31st  August  2012 fo l lowing a 

consul tat ion wi th the prosecut ion team .   

Whatever is  conta ined in  that  s tatement  

was a l ready in format ion re lated to  the 

prosecut ion team by the deponent  

dur ing the consul tat ion wi th  the  

prosecut ion team. ”  

 As I  sa id,  the suggest ion here is  that  th is  in fo rmat ion  

was avai lab le to  the team and therefore to Advocate  J iba at  20 

the t ime she s igned the racketeer ing author izat ion  on the  

17th.   However,  i f  one looks at  the document  we just  referred 

to,  and that  is  SB1D at  page 97,  the  af f idavi t  o f  Colonel  A iyer ,  

he states that  he  was approached the previous day,  that  is  

on the 30th of  August ,  2012 .   That  being the case,  th is  
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in format ion could not  have been in  the possession of  the team 

as at  the 17th of  August ,  2012.   Thank you,  Chai rperson .  

ADV BALOYI -MERE SC :   Advocate  Batohi ,  i s  i t  not  that  th is  

statement  that  we are looking  at ,  SB1D at  097,  the  opening 

te l ls  us that  he was,  the deponent  was approached by the 

team and now he wants to  make an addi t ional  s tatement ,  

meaning he had made a statement ,  but  now he  is  making an 

addi t ional  s tatement .   And i t  is  that  s tatement  that  maybe was 

before,  i t  is  that  s tatement  that  maybe i ts  content  was a l ready 

re lated to the team.    10 

ADV BATOHI :   Chai rperson,  there  is  a previous statement ,  

that  i s  correct ,  the  previous statement  of  Colonel  A iyer ,  which  

he s igned and which was before Advocate J iba when she  

made the,  when she  author ized the  racketeer ing cer t i f icate .   

So I  do not  understand your quest ion re lat ing to th is  

par t icu lar  s tatement .  

ADV BALOYI -MERE SC :   Through you,  I  do not  want  to  c reate  

a d ia logue,  i f  you a l low me.  

CHAIRPERSON :   [ Ind ist inct ]… [microphone of f ]  just  ask  her  

the quest ion.   20 

ADV BALOYI -MERE SC :   A f ter  reading the opening of  the  

statement ,  you made a comment  to  say,  g iven that  th is  was 

on the 30th of  August ,  a  day before the author iza t ion was 

s igned,  i t  would cer ta in ly  not ,  i t  would mean that  A iyer 's  

s tatement  was not  before the Act ing NDPP when she made 
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the author izat ion.   But  f rom the reading just  o f  the opening 

statement ,  A iyer  te l ls  us that  I  was approached on the 30th  

to  make maybe another  statement  because he then goes on 

to say,  I  want  to  make an addi t ional  s tatement ,  an addi t ional  

s tatement  meaning there was previously another  statement .    

ADV BATOHI :   We are in  agreement ,  Chai rperson,  through 

you …[intervenes] .  

ADV BALOYI -MERE SC :   Okay.  

ADV BATOHI :   That  there was indeed another  statement .   The 

point  I  want  to  make,  though,  is  that  i f  one looks at  SB2114,  10 

i t  re la tes to the NJ4 statement  that  is  dated 31 August .   And 

i t  s tates that  whatever  i s  conta ined in  th is  statement  was 

a l ready in format ion re lated to the  prosecut ion team by the  

deponent  dur ing a  consul tat ion .    

 And my point  being that  he was only approached the  

day before to make th is  addi t ional  s tatement  and therefore,  

the impression is  that  th is  in fo rmat ion was not  before,  not  

wi th ,  something that  the prosecut ion team had as at  the 17th  

of  August ,  2012 .    

ADV BALOYI -MERE SC :   Thank you.    20 

ADV MOHLAMONYANE SC :   Maybe to take i t  fur ther ,  go to  

SB2118 and t ie  what  you are saying wi th what  is  conta ined 

under paragraph 29,  under subheading at  paragraph 29 ,  

maybe that  could assist .  

ADV BATOHI :   I  am hoping.   Just  le t  me read i t  again .   
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 “The f i rs t  and second respondent  were  

in  possession  of  the statements of  the  

wi tnesses here in referred to before  the  

17th of  August ,  2012.   NJ4 is  a fu r ther  

statement  of  A iyer  obta ined af te r  NJ2,  

which was obta ined on the 4th of  August  

2013. ”  

ADV MOHLAMONYANE SC :   Just  a  minute .   Sor ry  to  

in terpose,  but  maybe we need to  re i terate  f i rs t ,  who is  the 

f i rs t  and who is  the second respondent .  10 

ADV BATOHI :   F i rs t  is  the Act ing Nat ional  Di rector ,  Advocate  

J iba,  and the second is  Advocate Ma ema,  the P rosecutor .  

ADV MOHLAMONYANE SC :   Proceed.   

ADV BATOHI :   I  am reading i t  in  the context  of  paragraph 29 

again of  Booysen 's answer ing,  sorry ,  reply ing af f idavi t  so that  

I  am c lear .   I t  appears f rom what  is  in ,  on SB2118 that  the  

f i rs t  and second respondents were in  possession  of  the  

statements of  the  wi tnesses refer red to before the 17th of  

August ,  2012 and that  is  as fa r  as I  can take that .  

ADV MOHLAMONYANE SC :   Then le t  us move on.   20 

CHAIRPERSON :   Before you do that ,  Counsel ,  to  get  the  

sequence cor rect ,  because we seem to be get t ing confused,  

but  I  understand what  you are saying.  

ADV BATOHI :   Thank you,  Chai rperson .  

CHAIRPERSON :   And th is  paragraph,  SB2118,  paragraph 29,  
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seems to c la r i fy  the posi t ion .   The only aspect  that  I  want  

c la r i ty  on,  Counsel ,  Advocate  Batohi  rather ,  i s  that  the 

statement ,  NJ4,  which is  dated,  that  is  the addi t ional  

s tatement  …[intervenes] .  

ADV BATOHI :   That  is  correct .  

CHAIRPERSON :   Dated 30th August ,  2012 .  

ADV BATOHI :   I  th ink i t  is  31st  of  August ,  2012.  

CHAIRPERSON :   31st  of  August ,  2012 .   

ADV BATOHI :   That  is  correct ,  Chai rperson .   

CHAIRPERSON :   Was the added statement  to  the ear l ier  one 10 

of  3 r d ,  the f i rs t  one?  

ADV BATOHI :   That  is  correct ,  Chai rperson .   

CHAIRPERSON :   And in  paragraph 29,  the team says they 

obta ined that  addi t ional  s tatement  on the 4th of  August ,  2013,  

which is  a year la ter ,  cor rect?  

ADV BATOHI :   The reading of  that ,  Chai rperson,  is  that  NJ4 

is  obta ined af te r  NJ2,  which was obta ined on the  4th of  

August ,  2013.   So NJ2 was obta ined on the 4th of  August .   

That  is  the way I  read i t .   I  am not  sure i f  there is  a mistake,  

because the evidence that  we have presented thus fa r  is  that  20 

the statements were both obta ined in  2012 ,  one on the 3rd of  

August ,  that  is  my understanding ,  I  s tand to be cor rected ,   

and one on the 31st  of  August ,  but  both in  2012.  

CHAIRPERSON :   Which one says i t  was obta ined on the 3rd  

of  August?  Where does i t  say that ?  
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ADV BATOHI :   I t  is  3rd or  4th of  August ,  Chai rperson .   The 

f i rs t  one of  A iyer ,  we can check tha t  s tatement .   

CHAIRPERSON :   I t  is  dated 3rd of  August ,  2012.  

ADV BATOHI :   Yes,  that  i s  my understanding,  Chai rperson .  

CHAIRPERSON :   Yes.  

ADV BATOHI :   I  th ink there is  an error  in  th is  memorandum .   

CHAIRPERSON :   Now,  the memorandum says tha t  NJ12  

…[intervenes] .  

ADV BATOHI :   NJ2.  

CHAIRPERSON :   2 ,  ra ther ,  dated 3rd August ,  2012,  was 10 

obta ined a year la te r ,  4 th August ,  2013  when you look at  

paragraph 29 .  

ADV BATOHI :   Th is is  what  i t  says in  th is  paragraph .  

CHAIRPERSON :   Yes.  

ADV BATOHI :   That  is  correct ,  Chai rperson.  

CHAIRPERSON :   Yes,  that  is  what  I  wanted to ascer ta in wi th  

you,  i s  that  how you understood i t .   In  other  words,  the 

statements were then obta ined by the team a year la ter ,  a f ter  

i t  was prepared,  the NJ2 .  

ADV BATOHI :   Chai rperson,  that  i s  not  my understanding of  20 

what  the evidence is .   My understanding is  that  the  

author izat ion of  Advocate J iba is  on  the 17th of  August ,  2012  

and the statement  of  A iyer  is  da ted,  the f i rs t  one,  3rd of  

August ,  2012.   

CHAIRPERSON :   Yes.  
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ADV BATOHI :   So,  and the second statement  is  the 31st  of  

August ,  2012.   So,  I  am not  sure,  I  cannot  understand 

…[intervenes] .  

CHAIRPERSON :   NJ4.  

ADV BATOHI :   Perhaps the team can expla in.  

CHAIRPERSON :   NJ4.    

ADV BATOHI :   Yes,  the team can expla in what  the  4th of  

August ,  2013 is  in tended to  mean ,  but  my understanding was 

that  these statements were obta ined in  2012,  3rd of  August ,  

and then 31st  of  August .  10 

CHAIRPERSON :   Yes,  we wi l l  accept  i t  for  what  i t  is .    

ADV BATOHI :   Yes.  

CHAIRPERSON :   I t  is  the la t ter  par t  o f  that  s tatement ,  

recordal  …[ intervenes] .  

ADV BATOHI :   That  is  correct .  

CHAIRPERSON :   That  NJ2,  I  beg your pardon,  that  NJ2 was 

obta ined,  supposedly by the team, on the 4th of  August ,  2013 .  

ADV BATOHI :   That  is  what  the team has wr i t ten .   I  cannot  

comment  fur ther  on that ,  Chai rperson.  

CHAIRPERSON :   That  i s  what  they are saying.   And i f  the 20 

recordal  i s  cor rec t ,  i t  means that  as at  17 August ,  2012,  the  

team had not  had a s ight  of  NJ4,  which was an addi t ional  

s tatement  of  Colonel  A iyer .  

ADV BATOHI :   That  is  correct ,  Chai rperson .  

CHAIRPERSON :   Thank you.  
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ADV BATOHI :   Dated 31st  August ,  2012 .  

CHAIRPERSON :   Yes,  Counsel .  

ADV MOHLAMONYANE SC :   Thank you,  Madam Chair .   Let  

us then leap over  and go back to page 64 of  your  af f idavi t .   

Are you there? 

ADV BATOHI :   I  am,  Counsel .   

ADV MOHLAMONYANE SC :   Paragraph 151 has a l ready been 

read in to the record.   You do not  necessar i l y  have to read i t  

again .   

ADV BATOHI :   Thank you.  10 

ADV MOHLAMONYANE SC :   But  you can then deal  

…[intervenes] .  

CHAIRPERSON :   I  beg your pardon,  paragraph ?  

ADV MOHLAMONYANE SC :   151,  Madam Chair ,  a t  the 

bot tom of  page 64 .    

CHAIRPERSON :   Are you back to her  statement ?  

ADV MOHLAMONYANE SC :   I  am back to her  statement ,  

Madam Chair .  

CHAIRPERSON :   Paragraph 15?   

ADV MOHLAMONYANE SC :   151.  20 

CHAIRPERSON :   151? 

ADV MOHLAMONYANE SC :   Yes,  151.    

CHAIRPERSON :   We had gone back to those paragraphs .   I  

thought  that  we were at  154,  but  i t  is  f ine,  you may proceed.  

ADV MOHLAMONYANE SC :   I  just  wanted to draw her 
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a t tent ion,  Madam Chair ,  that  she has a l ready read in to the  

record paragraph 151,  where you refer  to  the Govern  J 

judgment .  

ADV BATOHI :   That  is  correct .  

ADV MOHLAMONYANE SC :   When was the judgment  

del i vered? 

ADV BATOHI :   My understanding is  that  i t  is  in  February .   I  

need to refer  to  the judgment  to  ge t  the date.  

ADV MOHLAMONYANE SC :   Maybe le t  me assist  you .    

ADV BATOHI :   You can help me,  I  wi l l  appreciate i t .   10 

ADV MOHLAMONYANE SC :   Yes,  I  do not  have in  my 

possession the bundle i tse l f ,  but  my inst ruct ions are i t  i s  

conta ined in  CL1,  Madam Chair ,  on  page 000352.   

CHAIRPERSON :   P lease repeat  tha t ,  C1? 

ADV MOHLAMONYANE SC :   CL1 bundle,  which is  case law 

bundle .   1000352,  in  which you wi l l  f ind,  Advocate Batohi ,  the  

date on which the  Govern  J judgment  was del ivered .   

ADV BATOHI :   Yes,  I  see,  i t  is  the 26th of  February,  2014 .  

ADV BALOYI -MERE SC :   What  i s  the page number,  sorr y?  

ADV MOHLAMONYANE SC :   000352,  CL1.   My apologies .   I  20 

am to ld i t  is  not  1 ,  i t  is  CL2.  

CHAIRPERSON :   Yes,  thank you .   Proceed.   

ADV MOHLAMONYANE SC :   You would want  to  deal  wi th  the  

Govern J judgment ,  you want  to  comment  there on ?  

ADV BATOHI :   No,  not  at  the moment ,  save fo r  what  i s  
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conta ined in  paragraph 151 of  my a f f idavi t .  

CHAIRPERSON :   I t  would  a lso be helpfu l  to  d i rect  the  wi tness 

because the judgment ,  where do you star t ?  Where  do you 

end?  What  do you have in  mind,  Counsel?  

ADV MOHLAMONYANE SC :   Madam Chair ,  dur ing,  before we  

…[intervenes] .  

CHAIRPERSON :   I  th ink i t  is  permissib le to  lead her  on those 

aspects .  

ADV MOHLAMONYANE SC :   Yes,  I  agree wi th that .   I  take i t .   

But  I  have been in formed that  she is  asking for  some t ime to 10 

deal  wi th  cer ta in aspects and that  she requests a few 

minutes,  I  am not  sure how long,  maybe hal f  an hour  or  so .  

ADV BATOHI :   I f  I  may c lar i f y ,  Cha i rperson.   

CHAIRPERSON :   Before you c la r i fy ,  Advocate Batohi ,  is  that  

in  re lat ion to th is  judgment ?   

ADV MOHLAMONYANE SC :   Ja,  in  re lat ion to,  I  be l ieve,  the  

judgment  and other  aspects that  she needs to c la r i f y .   I  was 

asked to extend th is  request  to  the  panel .  

CHAIRPERSON :   So that  you can a lso speak to her  to  enable  

you to know precise ly what  i t  is  tha t  she wants to  c la r i fy .  20 

ADV MOHLAMONYANE SC :   That  she,  indeed.   Indeed,  

Madam Chair .   

ADV BATOHI :   Chai rperson …[intervenes] .  

CHAIRPERSON :   Is  that  the aspect  that  you re lated to us in  

the morning that  per ta ins to  that ?  
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ADV MOHLAMONYANE SC :   Yes,  i t  per ta ins to  that .  

CHAIRPERSON :   And in  respect  of  which we said  we wi l l  

a f ford you addi t ional  t ime when we adjourn for  tea.  

ADV MOHLAMONYANE SC :   Indeed,  Madam Chair .   

CHAIRPERSON :   I t  is  quarter  past  10 .   We have an hour to  

proceed to tea.   Might  I  suggest  that  you p ark th is  aspect  and 

probably proceed to another  aspect  i f  there is  any ,  and revis i t  

th is  very aspect  that  you wanted to address in  re lat ion to 151 .  

ADV MOHLAMONYANE SC :   I  wi l l  not  be able,  Madam Chair ,  

wi th  respect ,  proceed wi th another  aspect  because the other  10 

aspect  is  the one that  she wants to  get  c la r i ty  on and which  

she wants to  consul t  wi th .   And I  would propose that  perhaps 

we should take an ear ly  tea recess .    

CHAIRPERSON :   Let  me understand you c lear ly .   Are you 

suggest ing that  any other  mat ter  that  might  fo l low is  c losely  

l inked to 151 to the extent  that  you cannot  p roceed outs ide  

151?  

ADV MOHLAMONYANE SC :   And whatever,  indeed,  Madam 

Chai r ,  because I  am const ra ined at  the moment .   She wants 

to  c la r i fy  cer ta in i ssues .   I  need to know what  issues they are .   20 

She wants to  refer  back to Dr  Broughton 's bundle  and in  

deal ing wi th those issues.   

CHAIRPERSON :   Yes,  I  understand that .   

ADV MOHLAMONYANE SC :   Yes.  

CHAIRPERSON :   I  just  want  to  make sure that  you know,  
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ad journ ing is  not  there  for  the tak ing .   We need to  understand 

that  we cannot  proceed wi th any other  mat ter  i f  we decide to 

park th is  aspect  for  a la te r  d iscussion.    

ADV MOHLAMONYANE SC :   That  is  so,  Madam Chai r .  

CHAIRPERSON :   Yes,  thank you .   In  that  event ,  we wi l l  take  

an adjournment .   How much t ime would we need to c la r i fy  

those aspects wi th the wi tness ?  

ADV MOHLAMONYANE SC :   May I  f ind out  f rom the wi tness  

how long would you l i ke to  have ? 

ADV BATOHI :   Chai rperson,  perhaps le t  me c la r i fy  that  10 

between paragraph 151 and then when we move on to  

paragraph 152,  152 deals wi th when Advocate Abra hams was 

appointed.   There  is ,  because of  the fact  that  we deal t  wi th  

th is  at  very short  not ice,  there is  a gap between the Go rven 

judgment  and paragraph 152 .   So we need to look at  the 

evidence there so that  i t  f lows and then come to what  

happened af ter  Advocate Abra hams'  appointment .   I  am 

th ink ing to answer  your quest ion speci f i ca l ly  in  terms of  t ime .   

I  am hoping that  we could do i t  wi th in an hour a t  least .   

Hopefu l l y  i t  wi l l  not  take longer than that .  20 

CHAIRPERSON :   Yes,  thank you .   Yes,  thank you,  Counsel ,  

we wi l l  ad journ for  tea,  which  wi l l  be,  means that  we wi l l  

ad journ an hour la ter .   Hopefu l ly  you would have f in ished wi th  

th is  consul ta t ion,  Counsel .   I f  not ,  p lease send a message 

through our ,  my researcher to  a le r t  us that  you are not  done .    
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ADV MOHLAMONYANE SC :   I  wi l l ,  Madam Chair .  

CHAIRPERSON :   We wi l l  take an adjournment  for  an  hour.  

ENQUIRY ADJOURNS 

ENQUIRY RESUMES 

ENQUIRY RESUMES 

CHAIRPERSON :    Good af ternoon,  counsel .  

ADV MOHLAMONYANE SC :    Good af ternoon,  Madam Chair ,  

CHAIRPERSON :    You may proceed.   Counsel ,  remember,  

you are st i l l  under oath.  

ADV BATOHI :    Yes,  thank you,  Chai r .  10 

ADV MOHLAMONYANE SC :    Madam Chai r ,  we thank the 

panel  for  af ford ing us the opportuni ty  to  engage fu r ther  on  

the issues that  we wi l l  be present ing to you.   And Advocate  

Batohi  i s  gratefu l  for  the opportuni ty  and says thank you too.   

We wi l l  begin by  refer r ing the panel  to  th e supplementary  

opin ion of  Dr Broughton which is  conta ined in  LO1.  

CHAIRPERSON :    Wi l l  you p lease ind icate,  counsel ,  whether  

we should d isregard where we le f t .   We le f t  a t  paragraph 151.   

Should we d is regard that?  

ADV MOHLAMONYANE SC :    Yes,  i f  necessary we wi l l  rever t  20 

to i t  but  for  the moment  d isregard  i t .   Then may I  po int  out  

that  the whole of  Dr  Broughton 's supplementary  opin ion  

conta ined in  LO1…  

CHAIRPERSON :    LO1,  p lease.   Page?  

ADV MOHLAMONYANE SC :    I t  s tar ts  f rom 205 and ends at…  
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CHAIRPERSON :    Is  that  0024?  

ADV MOHLAMONYANE SC :    00205.    

ADV BATOHI :    I f  I  may help,  i t  s ta r ts  at  171,  counse l .  

ADV MOHLAMONYANE SC :    Ja,  ja ,  I  am sor ry.   205 is  what  

we are deal ing wi th here.   Which page,  Advocate Batohi?  

ADV BATOHI :    00171,  counsel .   I t  s tar ts  on that  page.  

ADV MOHLAMONYANE SC :    My apologies,  205 was the one 

that  we wi l l  be deal ing wi th.   I t  s tar ts  at  LO00171 and together  

wi th i t s  Annexures i t  ends on page LO00296.  

CHAIRPERSON :    I  beg your pardon?  10 

ADV MOHLAMONYANE SC :    I t  ends at…  

CHAIRPERSON :    00?  

ADV MOHLAMONYANE SC :    1038.   In  other  words,  i t  

inc ludes a l l  the Annexures,  a l l  i ts  Annexures f rom page 

LO00171 up to LO01038.   I t  wi l l  la ter  be . . . [ in tervenes]  

CHAIRPERSON :    Up to LO4.  

ADV MOHLAMONYANE SC :    Yes,  up to LO01038.  

ADV BALOYI -MERE SC :    10-038? 

ADV MOHLAMONYANE SC :    0-1038.    

CHAIRPERSON :    Yes,  thank you.  20 

ADV MOHLAMONYANE SC :    Advocate Batohi ,  go to Dr  

Broughton 's supp lementary opin ion,  LO1 bundle on page 

LO00205.   Are you at  00205?  

ADV BATOHI :    I  am.  

ADV MOHLAMONYANE SC :    Go to  paragraph 102 and read 
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102 in to the record.  

ADV BATOHI :    Thank you.   For  the purpose of  context ,  

Chai rperson,  i f  I  can just  ind icate,  as you ear l ier  ment ioned,  

in  paragraph 151 of  my af f idavi t ,  we ended wi th the ju dgment  

of  Gorven J on the 26th of  February,  2014.   So we are now at  

102,  paragraph 102,  where counsel  has referred me,  

LO00205.   I t  is  subsequent  to  that ,  in  a memorandum of  5th  

of  March,  2014,  the Booysen and Prosecut ion team did not  

recommend the lodging of  an appeal  against  Gorven J 's  

judgment  in  l ight  of  a  concession  that  counsel  had made 10 

dur ing that  rev iew appl icat ion.   That  memorandum, counsel ,  

is  an Annexure.  

ADV MOHLAMONYANE SC :    Do you want  to  go to i t  f i rs t  o r  

do you want  to  read?  

ADV BATOHI :    I  wi l l  read the whole,  should I  read the  ent i re  

102?  Okay,  I  wi l l  do that .   I t  would  seem that ,  I  d id  not  read 

i t  verbat im,  le t  me do that .  

“Whi le  in  the memorandum of  5th of  March,  

2014,  which is  Annexure T,  the  Booysen  

prosecut ion team did not  recommend the  20 

lodging of  an appeal  against  Gorven J’s 

judgment  in  l ight  of  the concession  made in  

the mat ter  that  there were no statements in  

the dockets which  impl icated Booysen in  any 

of  the of fences wi th which he had been 
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charged.   I t  would seem that  the  

memorandum which Advocate Chauke gave 

forward to Advocate Noko,  as we l l  as Dr  

Ramai te and Advocate J iba,  as per  h is  emai l  

o f  7 th of  March,  2014,  must  have been the  

memorandum of  5th of  March,  2014,  

Annexure T. ”    

I  am not  sure that  we want  to  go fu r ther  in  that  paragraph.  

ADV MOHLAMONYANE SC :    Leave i t  a t  that  and le t  us go 

to LO4.  10 

CHAIRPERSON :    For  completeness,  why do we not  have that  

ent i re  paragraph,  so that  we can understand the ent i re  

context?  Should we not  read the ent i re  paragraph?  

ADV MOHLAMONYANE SC :    Maybe you should.  

ADV BATOHI :    Certa in ly ,  Chai rperson.   The ent i re  document  

wi l l  be handed in  as an exhib i t  a t  some point .   I  cont inue.    

“ I  say th is  because the emai l  was dated two 

days af ter  the date of  the memorandum,  

Annexure T,  and the purpose of  th is  

memorandum, ent i t led Ju dgment  Booysen v .  20 

Nat ional  Di rector  of  Publ ic  Prosecut ions,  

was ref lected as updat ing the NDPP and the  

head of  the NPS on the  mat ter  fo l lowing the  

judgment  of  Gorven.   J  The purpose of  the  

memorandum, which is  Annexure T to  
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Advocate Broughton 's opin ion,  was a lso  

ref lected as in forming the NDPP on the  

prosecut ion team's in tended course of  

act ion in  l ight  of  Gorven J’s judgment .   The 

memorandum was a lso prepared on the  

same day of  the EXCO meet ing re ferred to  

above,  where i t  was resolved that  Advocate  

Chauke would report  to  Mr Nxasana on the  

developments in  the Booysen case. ”  

ADV MOHLAMONYANE SC :    Now,  go to LO4 bundle,  page 10 

LO00882,  where you wi l l  f ind a memorandum.  

CHAIRPERSON :    Page?  

ADV MOHLAMONYANE SC :    LO0082,  Madam Chair .  

CHAIRPERSON :    882.  

ADV MOHLAMONYANE SC :    882.    

CHAIRPERSON :    LO100882.  

ADV MOHLAMONYANE SC :    LO4.  

ADV MOHLAMONYANE SC :    Yes,  Madam Chai r .   Are you 

there,  Advocate Batohi?  

ADV BATOHI :    I  am.  20 

ADV MOHLAMONYANE SC :    You wi l l  see there in  that  

. . . [ in tervenes]  

ADV BATOHI :    Perhaps we should  wai t  fo r…  

CHAIRPERSON :    Yes,  thank you.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   On 



26 NOVEMBER 2025  –  DAY 8  

Page 30  o f  137  

that  page appears a memorandum,  which was addressed to 

Advocate Chauke f rom the Cato Manor  prosecut ion team and 

is  dated 5 March 2014.   Do you conf i rm that?  

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    Counsel ,  i f  I  may,  you referred us ear l ie r  

to  102 of  one LO001038 and then 00205.   Is  there a l ink  

between that  and th is  next  par t  that  you are refer r ing  us to?  

ADV MOHLAMONYANE SC :    There must  have been a  

misunderstanding about  1038.   1038 is  where…  

CHAIRPERSON :    Yes,  i t  is  the par t  o f  that  opin ion.  10 

ADV MOHLAMONYANE SC :    Yes,  where i t  ends.  

CHAIRPERSON :    Where i t  ends?  

ADV MOHLAMONYANE SC :    Yes.  

CHAIRPERSON :    And then you referred us speci f i ca l l y  to  

LO100205.  

ADV MOHLAMONYANE SC :    Indeed,  Madam Chair .  

CHAIRPERSON :    And you are now,  af te r  reading that  

paragraph 102,  re ferr ing us to LO400882.  

ADV MOHLAMONYANE SC :    Indeed.  

CHAIRPERSON :    Is  there a l ink be tween these two?  20 

ADV MOHLAMONYANE SC :    There is  a l ink because in  

paragraph 102 . . . [ in tervenes]  

CHAIRPERSON :    You do not  need to expla in.  

ADV MOHLAMONYANE SC :    Yes,  there is  a l ink concern ing 

the memorandum.  
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CHAIRPERSON :    We are at  LO400882.  

ADV MOHLAMONYANE SC :    Maybe before we proceed,  I  

need to ment ion that  the evidence that  i s  being led cur rent ly  

seeks to address paragraphs 3,  3 .1  –  I  just  want  to  have my 

terms of  reference.   I t  seeks to address paragraphs 3,  3 .1,  

3 .1.1,  3 .1.1.3,  and 3.1.1.4 of  the te rms of  reference.  

CHAIRPERSON :    Just  g ive me a second.   Thank you.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .   

There is  subparagraph A in  that  memorandum which deals 

wi th purpose.   Can you read that  in to the record?  10 

ADV BATOHI :    Thank you.   And Chai rperson,  just  to  connect  

i t ,  102 at  LO00205 refers to  th is  par t i cu lar  memorandum.  I t  

says,  in  the memorandum of  5 March 2014.   So th is  i s  the 

memorandum that  is  being refer red to in  paragraph 102,  

LO00205.  

CHAIRPERSON :    Thank you very much.  

ADV BATOHI :    .   Thank you,  Chai rperson.   Chai rperson,  the  

purpose is  set  out .   Paragraph 1:  

“The purpose of  th is  memorandum is to  

update the Nat ional  Di rector  of  Publ i c  20 

Prosecut ions,  NDPP,  and the head of  NPS. ”  

Chai rperson,  i f  I  may pause to exp la in at  th is  point ,  just  so  

that  the panel  understands.   The head of  the NPS,  as I  

expla ined ear l ier  in  the st ructure,  would be the head of  the  

business uni t  NPS.   And DPPs l ike Advocate Chauke would 
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report ,  the immediate report  would  be the head of  the NPS 

and then the Nat ional  Di rector  of  Publ ic  Prosecut ions.   So the 

report  to  the NDPP through the head of  the  NPS,  just  for  

c la r i ty ,  Chai rperson.   So:  

“The purpose of  th is  memorandum is to  

update the Nat ional  Di rector  of  Publ i c  

Prosecut ions and the head of  NPS,  fo l lowing 

the judgment  del i vered by Gorven J of  the  

KwaZulu -Nata l  High Court  on 26 February  

2014.   The judgment  is  at tached hereto  as  10 

Annexure A and the ind ictment  as Annexure  

B.”  

And paragraph 2 says:  

“The prosecut ion team also seeks to in form 

the NDPP of  our  in tended cause of  act ion in  

the l ight  of  th is  ju dgment . ”  

Chai rperson,  I  do  not  in tend to read the ent i re  memo unless 

I  am requi red to,  but  i t  sets out  in  page 00883.   I t  summarises 

the judgment ,  i t  summarises the prosecut ion team's v iew of  

the judgment .   Which I  am happy to read,  but  I  do want  to  20 

focus,  wel l  . . . [ in tervenes]  

ADV MOHLAMONYANE SC :    You do not  have to,  sor ry to  

in terpose.   

ADV BATOHI :    Thank you.  

ADV MOHLAMONYANE SC :    You do not  have to.  
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ADV BATOHI :    Thank you,  counsel .  

ADV MOHLAMONYANE SC :    Leap over  to  the next  page,  

883,  LO00884 rather .  

CHAIRPERSON :    And counsel ,  in  that  page,  on that  page,  

under purpose,  paragraph 2,  and of  course the heading.   The 

prosecut ion team also seeks to in form the NDPP.  And the  

memo is  d i rected to the DPP,  Advocate Chauke.   Should we 

make anyth ing of  that?  

ADV MOHLAMONYANE SC :    You should,  Madam Chair .  

CHAIRPERSON :    I  th ink you must  le t  the wi tness answer the  10 

quest ion.  

ADV MOHLAMONYANE SC :    I  thought  i t  was d i rected to me,  

my apologies,  my apologies.  

CHAIRPERSON :    I  speak to the wi tness th rough you.  

ADV MOHLAMONYANE SC :    My apologies.  

CHAIRPERSON :    Would you p lease just  c lear  my mind,  

counsel ,  Advocate Batohi .   The memo of  the one that  you 

have just  refer red  to i s  d i rected to Advocate KM Chauke,  the  

Di rector  of  Publ ic  Prosecut ion,  South Gauteng,  f rom the Cato 

Manor  prosecut ion team.  Di rector  of  Publ ic  Prosecut ion,  20 

South Gauteng,  Johannesburg.   In  paragraph 2 of  th is  memo,  

under purpose,  i t  reads:  

“The prosecut ion team also seeks to in form 

the NDPP of  our  in tended course of  act ion  

in  the l ight  of  th is  judgment . ”    
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Now my quest ion is ,  should we make anyth ing of  the fact  that  

the memo,  a l though i t  seeks to be  d i rected to the NDPP in 

the heading,  i t  is  d i rected to Advocate Chauke,  who is  the  

DPP,  South Gauteng.  

ADV BATOHI :    Chai rperson,  reading th is  memo,  i t  would 

appear that  what  is  happening here is  that  the team is 

br ie f ing,  is  le t t ing  Advocate Chauke,  in forming h im,  I  should 

say,  about  the in tent ion,  i t  is  sor t  o f  preparat ion for  report ing  

to the head of  NPS and the Nat iona l  Di rector .   So th is  is  the  

f i rs t  s tep in  that  process.   This i s  the way I  see i t ,  as  them 10 

in forming thei r  immediate report ,  who is  the DPP of  South  

Gauteng,  about  the in tent ion to br ie f  the Nat ional  Di rector 

and the head of  the NPS,  and therefore they summarise th is .   

That  is  my unders tanding,  Chai rperson.  

CHAIRPERSON :    Yes,  I  ask th is  in  the context  that  we have 

been in formed tha t  Advocate Chauke was a l ia ison,  o r  rather  

a coord inator ,  and the case that  you have presented to us is  

that  he was par t  o f  the prosecut ion team.  That  seems to beg 

the quest ion,  i f  that  is  the case,  why should th is  memo not  be  

d i rected to the NDPP as paragraph 2 su ggests?  20 

ADV BATOHI :    Chai rperson,  just  to  say that  my 

understanding is  that  shor t ly  af te r  the ju dgment ,  the team is  

summaris ing thei r  v iew of  the ju dgment  and what  they th ink  

the next  s tep should be.   This i s  my assumpt ion.   I  am being 

asked to make an assumpt ion because I  had noth ing to do  
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wi th  th is ,  but  on the basis of  the way I  understand process,  I  

assume that  is  what  the Chai r  would l ike me to surmise on?  

CHAIRPERSON :    I  do not  want  you to,  i f  you are not  sure of  

what  is  conta ined in  th is  memorandum, because th is  is  not  

your  wr i t ing,  and somebody e lse might  be able to  expla in to  

us,  g iven the background that  has been p laced before us 

. . . [ in tervenes]  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    …regarding the ro le that  Advocate Chauke 

p layed,  whether  as a decis ion -maker or  as a coord inator .   And 10 

th is  paragraph 2 is  causing that  d i f f icu l ty  to  me,  because i f  

you seek to d i rect  something to the NDPP, but  you do so  

through or  v ia  the  DPP of  South Gauteng,  i t  may wel l  support  

the proposi t ion that  Advocate Chauke was a coord ina tor .  

ADV BATOHI :    Chai rperson,  i f  I  may,  i t  would a lso support  

the proposi t ion,  which we say is  that  he was a de facto  DPP 

in charge of  th is  mat ter .  

CHAIRPERSON :    Yes,  I  wi l l  leave i t  there.  

ADV BATOHI :    Thank you,  Chai rperson.   I f  I  may proceed.  

CHAIRPERSON :    Advocate Mohlamonyane,  I  suppose th is  20 

aspect  wi l l  be f la t ,  and maybe the people who prepared th is ,  

or  the head of  the prosecut ion team, Advocate Maema,  wi l l  

c la r i fy  th is  aspect .   

ADV MOHLAMONYANE SC :    Hopefu l ly .  

CHAIRPERSON :    Hopefu l l y ,  because Advocate Batohi  is  



26 NOVEMBER 2025  –  DAY 8  

Page 36  o f  137  

answer ing the quest ion not  d i rect ly ,  she is  just  t ry ing to assist  

us.   She was not  necessar i ly  par t  o f  the team that  prepared 

th is  memo.  

ADV BATOHI :    Chai rperson,  i f  I  may c lar i f y ,  I  am t ry ing to  

assist  the panel  w i th  regard to most  of  my evidence,  because 

i t  re la tes to evidence in  documents,  and present ing i t  in  a  

way that  the panel  would perhaps be able to  s i f t  through i t .   

So to c lar i f y  that  that  i s  what  I  am a t tempt ing to do,  i s  to  s i f t  

out  important  aspects of  the evidence and present  i t  to  the 

panel .  10 

CHAIRPERSON :    Yes,  but  I  do a lso appreciate the fact  that  

you are speaking to the document  that  you d id not  p repare.  

ADV BATOHI :    Thank you,  Chai rperson.   

CHAIRPERSON :    I t  may wel l  be that  the scr ibe wi l l  come 

here and say something cont radict ing what  you are saying.  

ADV BATOHI :    Understood,  Chai rperson.  

CHAIRPERSON :    That  is  why I  ear l ier  sa id,  i f  you are not  in  

a posi t ion to answer the quest ion that  I  am asking,  do  say so.  

ADV BATOHI :    Certa in ly ,  Chai rperson.  

CHAIRPERSON :    You may proceed,  counsel .  20 

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   Go 

to page LO00884 of  the same bundle.   And look at  paragraph 

11,  which you can read in to the record.  

ADV BATOHI :    I t  is  paragraph 11 o f  the same memorandum.  

ADV MOHLAMONYANE SC :    Of  the same memorandum.  
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ADV BATOHI :    

“ In  terms of  p rocess,  s ince we do not  in tend 

to  appeal  the judgment ,  we are of  the v iew 

that  we should ca l l  upon the appl icant…”  

In  th is  case i t  would be Booysen;  

“…to appear be fore the High Court  to  

formal ly  wi thdraw the charges.   In  the  

meant ime,  pending an in tended appl icat ion  

to  you,  s i r ,  for  a  new author isat ion. ”  

And g iven that  th is  is  addressed to Advocate Chauke,  I  would  10 

assume that  that  reference is  to  h im,  as s i r ,  in  paragraph 11.   

I f  I  may read paragraph 12.  

CHAIRPERSON :    Before you do so .   The terms of  reference,  

and i t  may wel l  be helpfu l ,  Advocate Mohlamonyane ,  to ,  as 

you ind icated ear l ier ,  about  the re levance of  th is  ev idence to  

the te rms.  perhaps  we can just  capture that  paragraph that  is  

re levant  to  th is  ev idence regard ing  the appeal .   I  th ink i t  i s  

paragraph 3.1.1.4 .   

ADV MOHLAMONYANE SC :    Yes,  i t  is ,  Madam Chai r .   You 

may cause i t  to  be read in to the record,  or  I  may jus t  do so.    20 

“This subparagraph re lates to the a l legat ion,  

in  the te rms of  re ference that  su ggests tha t  

Advocate Chauke inst i tu ted an appea l  

against  the judgment  of  Judge Gorven,  in  

the review case of  Booysen v.  Act ing  
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Nat ional  Di rector  of  Publ ic  Prosecut ion 2014 

(2)  SACR 55 (KZN),  wi thout  the approval  o f  

the Nat ional  Di rector  of  Publ ic  Prosecut ion ,  

Mr Mxol is i  Nxasana,  notwi thstanding that  

there was no evidence just i fy ing the  

inst i tu t ion of  racketeer ing charges against  

the accused,  and thus no just i f icat ion fo r  

lodging an appeal  against  the ju dgment . ”   

Am I  correct?  

ADV MOHLAMONYANE SC :    You are,  Madam Chair ,  and 10 

maybe to assist  the panel  fur ther ,  Mr Nxasana,  Mxol is i  

Nxasana ’ s  appoin tment  was ef fect ive f rom 1 October 2013,  

and he vacated o f f ice on 14 May 2015,  which su ggests  that  

dur ing th is  per iod ,  when th is  memorandum was prepared,  i t  

was Mr Nxasana who was in  of f ice.   I t  is  a t  the 5th of  March,  

2014.  

CHAIRPERSON :    Yes.   That  may wel l  be the case,  but  the 

point  that  I  am making is  more d i rected to the por t ion that  

Advocate Batohi  has just  read to us in  paragraph 11,  insofar  

as  i t  impacts  on  the terms of  re ference that  I  have just  20 

ment ioned.   And I  want  to  know whether  I  am cor rect  in  

understanding paragraph 11 in  that  way,  i ts  re levance to the  

terms of  reference.  

ADV MOHLAMONYANE SC :    Is  i t  d i rected to me,  or  to  

Advocate Batohi  through me,  Madam Chai r?  
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CHAIRPERSON :    I  do not  know whether  you understand i t  

that  way as wel l ,  counsel ,  but  I  am speaking to the wi tness 

through you.  

ADV MOHLAMONYANE SC :    Advocate Batohi ,  can you 

respond? 

ADV BATOHI :    Okay,  so I  need to get  the dates in  my head 

correct .  

CHAIRPERSON :    Maybe i f  I  can make i t ,  through you ,  

counsel ,  i f  I  can make i t  easier .   I f  you look at  paragraph 11,  

LO00884,  the one that  you read in to the record.  10 

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    S imply put ,  to  what  extent  is  th is  

paragraph,  o r  the  contents of  paragraph 11,  re levant  to  the 

terms of  reference?  

ADV BATOHI :    Chai rperson,  i t  wou ld be re levant  because in  

th is  case i t  i s  a  decis ion not  to  appeal  a mat ter ,  which is  a lso 

a prosecutor ia l  decis ion.   And I  th ink i t  would go fur ther  than 

that  because i t  a lso refers to  an appl icat ion for  a new 

author isat ion,  which I  th i nk would speak to some of  the other  

paragraphs of  the te rms of  reference,  which is  a lso a  20 

prosecutor ia l  decis ion.    

CHAIRPERSON :    Thank you,  Advocate Batohi .  

ADV BATOHI :    Thank you,  Chai rperson.   

ADV BALOYI -MERE SC :    I  have a fo l low -up quest ion.   At  

paragraph 11,  the  last  l ine,  ja ,  where you say:  
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“ In  the meant ime,  pending an in tended 

appl icat ion to you,  s i r ,  fo r  a  new 

author isat ion…”  

Would th is ,  s i r ,  mean Advocate Chauke or  the new NDPP?  

ADV BATOHI :    Chai rperson,  i f  we look at  the fact  that ,  

through you,  Cha i rperson,  that  the memo is  addressed to 

Advocate Chauke,  i t  appears that  th is  refers to  h im speaking 

about  an in tended,  because the app l icat ion would go through 

h im to the Nat ional  Di rector  fo r  author isat ion.  

ADV BALOYI -MERE SC :    But  then i t  says an appl icat ion to 10 

you,  s i r ,  for  a  new author isat ion,  and we know,  we now know 

that  the appl icat ion for  author isat ion goes to the NDPP, not  

to  the DPP.  

ADV BATOHI :    That  is  correct ,  Chai rperson,  but  i t  goes 

through the DPP.   I f  you recal l ,  the one document  that  

Advocate Chauke  s igned on behal f  o f  Advocate Noko,  i t  was 

referr ing the app l icat ion for  racketeer ing to the Nat ional  

Di rector .   So the way I  see th is  is  that ,  precise ly that ,  the  

appl icat ion would  go to Advocate Chauke to be submit ted to 

the Nat ional  Di rec tor  for  a new author isat ion.   20 

ADV BALOYI -MERE SC :    Thank you.  

ADV BATOHI :    Paragraph 12,  i f  I  may proceed ,  counsel .  

ADV MOHLAMONYANE SC :    Yes,  read subheading C,  capi ta l  

C f i rs t .  

ADV BATOHI :    I t  is  headed Reapp l icat ion fo r  Author isat ion 
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Cert i f icate,  paragraph 12:  

“The prosecut ion  team intends to  apply to  

the NDPP for  the  re issuing of  cer t i f icates .   

We shal l  prepare a new memorandum which  

out l ines in  deta i l  the evidence against  the  

appl icant . ”  

Paragraph 13:  

“We are st i l l  f i rmly of  a  st rong v iew tha t  

there are suf f i c ient  facts which just i fy  the  

re issuing of  racketeer ing author isat ions. ”  10 

ADV MOHLAMONYANE SC :    Let  me take you back then to  

Dr Broughton 's supplementary opin ion,  rather ,  in  LO1 bundle,  

page LO00205.   LO1,  Madam Ramagaga,  page LO00205.   

Now,  have a look at  paragraph 102,  which you may read in to  

the record.  

CHAIRPERSON :    Input  shaf t  bear ing,  was th is  paragraph not  

read in to the record ear l ie r?  

ADV BATOHI :    I t  was,  Chai rperson.  

CHAIRPERSON :    This paragraph was read in  ear l ie r ,  

counsel .  20 

ADV MOHLAMONYANE SC :    Ja,  indeed.   I  am reminded now.   

Thanks.  

CHAIRPERSON :    You remember  I  even asked Advocate  

Batohi  for  completeness to read a l l  the contents in to the  

record?  
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ADV MOHLAMONYANE SC :    Yes,  my apologies.   I  remember 

now.   104,  actual ly .   I t  should be 104 on page 206.   Can you 

read i t  in to the record?  

ADV BATOHI :    104 on page 206.    

“As such,  i t  is  submit ted that  Advocate  

Chauke exerc ised decis ion -making power on 

a prosecutor ia l  mat ter . ”  

  I t  is  ev ident  f rom paragraph 11 o f  the memorandum, which  

we just  looked at ,  that  the new appl icat ion fo r  racketeer ing  

author isat ions would be submit ted through Advocate Chauke,  10 

where reference was made to  an in tended appl icat ion fo r  you,  

s i r ,  fo r  a  new author isat ion.   In  th is  respect ,  Advocate  Mosing 

has something to say about  i t .   Counsel ,  I  wi l l  be guided by 

you.  

ADV MOHLAMONYANE SC :    Go to  LO3.  

CHAIRPERSON :    Pardon?  

ADV MOHLAMONYANE SC :    LO3,  Madam Chair .   LO3.  

MS RAMAGAGA :   Through you,  Chai r .   Counsel ,  wou ld not  i t  

make more sense to read 104,  paragraph 104 in  i ts  ent i re ty,  

in to the record?  Because,  you see,  i f  we are  going to end 20 

the reading at ,  wrote as fo l lows,  then one would be in terested 

in  what  is  i t  that  is  wr i t ten,  what  is  i t  that  would fo l low,  just  

for  completeness and a bet ter  understanding.  

ADV MOHLAMONYANE SC :    Yes,  I  agree,  Madam 

Ramagaga,  fo r  completeness sake,  Advocate.  
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CHAIRPERSON :    I t  might  a lso prevai l  over  you ,  counsel .   I t  

might  a lso create an impression  that  we are select ive in  

present ing evidence to th is  pane l ,  and we should  not  be  

understood to be doing that  as evidence leaders.   I  caut ion  

that  whatever  you do,  le t  us not  be seen to be select ive,  

because your ro le  is  to  present  a l l  ev idence to us.  

ADV MOHLAMONYANE SC :    Proceed,  Advocate Batohi .  

ADV BATOHI :    Thank you,  Chai rperson.   Chai rperson,  to  

deal  wi th  the last  aspect ,  my understanding was that  we were 

actual ly  in tending to read Advocate  Mosing 's and not  leave i t  10 

hanging,  but  my understanding is  that  counsel  was,  in  fact ,  

re ferr ing us to Advocate Mosing 's a f f idavi t  so that  we actual ly  

read exact ly  what  fo l lows,  but  f rom his af f idavi t  and not  f rom 

Dr Broughton 's opin ion.   So that  would expla in i t .   We were  

actual ly  going there to  read i t ,  bu t  not  through the  opin ion  

f rom the af f idavi t  i tse l f .   So ,  counsel ,  should I  read i t  f rom 

LO00 . . . [ in tervenes]  

CHAIRPERSON :    Advocate Batohi ,  we are referred to  a page 

and a paragraph,  and what  you read is  le f t  hanging.   Now we 

are jumping f rom that  paragraph to  another  document  when 20 

the contents of  that  very document  is  r ight  in  f ront  of  you.   

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    So we are made to  jump f rom one document  

to  another .   And as my Sister  Ramagaga has thus pointed 

out ,  that  sentence is  hanging.   I t  says,  who wrote as fo l lows.   
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And that  paragraph is  there.   Why do not  you read i t  f rom the 

same document?  I f  need be,  then af ter  104,  you can then 

say,  th is  ext ract  comes f rom Advocate Mosing 's af f idavi t ,  

which is  at  whatever  document .    

MS RAMAGAGA :   Moreover,  that  sentence says i t  is  an 

ext ract  f rom Advocate Mosing 's af f idavi t .   So i t  is  c lear  that  

what  is  being quoted here is  f rom the af f idavi t  o f  Mosing.   

Thank you.  

ADV BATOHI :    Thank you,  Chai rperson.   That  does make i t  

easier .   I  proceed.   I  cont inue.  10 

“ In  these respects,  Advocate Mosing,  in  h i s  

af f idavi t ,  wrote as  fo l lows:  

Af ter  judgment  was del ivered on 26 

February 2014,  we a l l  acqui red  a copy 

thereof  and perused i t .   I  requested a  

meet ing wi th the prosecut ing team and 

Advocate Chauke  to d iscuss the judgment ,  

and i t  was agreed to meet  on 3 March 2014 

at  the DPP of f ices in  Johannesburg.  

Dur ing the meet ing,  we d iscussed the  20 

judgment  in  deta i l ,  and we came to the  

conclusion that  the  Court  ar r ived at  the  

judgment  main ly  on the basis  of  the  

concession at t r ibuted to our  counsel ,  and 

that  there was no evidence that  impl icated 
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Booysen wi th the predicate o f fences,  

coupled wi th the  problems regard ing the  

Annexures to J iba 's answer ing af f idavi t  and 

the corresponding s i lence to address the  

shortcomings thereof .  

Advocate Chauke,  who was present  dur ing  

the hear ing in  cour t ,  expla ined to us  what  

t ranspi red when th is  concession was made 

and ind icated tha t  i t  was dur ing counsel ' s  

address to Court .   I t  was apparent  to  us tha t  10 

there may have been some 

misunderstanding between counsel  and the  

Court .    

The ent i re  team fe l t  that  i t  was in  any event  

an incorrect  concession,  i f  i t  was indeed 

made conscious ly,  and we could not  

understand how counsel  could have made i t  

in  the l ight  of  a l l  the evidence presented to  

him by the prosecut ion team.”  

Advocate Mosing goes on to say:  20 

“We concluded by agreeing as a team that  

though not  sat is f ied wi th the outcome of  the  

mat ter ,  a t  least  the door was st i l l  open to  

br ing a new appl icat ion racketeer ing  

appl icat ion,  as ind icated in  the  ju dgment ,  
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and i t  would therefore not  be necessary to  

appeal  the judgment .   The team would  

accord ingly prepare a memorandum for  the  

NDPP accord ingly .  

At  105 Advocate  Chauke c lear ly  therefore  

endorsed the  lodging of  a  new appl icat ion  

for  racketeer ing  to be issued agains t  

Booysen.   This  act ion on the  par t  o f  

Advocate Chauke was then more than s imply  

put t ing together  and coord ina t ing a  10 

prosecut ing team to conduct  a prosecut ion  

in  another  DPP 's d iv is ion. ”    

In  fact ,  what  happened in  th is  meet ing was that  a  

prosecutor ia l  decis ion was taken to apply fo r  f resh 

racketeer ing cer t i f icates.   That  is  the  last  par t  is  my comment ,  

Chai rperson,  and not  in  the document .  

CHAIRPERSON :    Which last  par t?  

ADV BATOHI :    The par t  that  I  ment ioned,  Chai rperson,  what  

happened dur ing  th is  meet ing was that  there  was a  

prosecutor ia l  decis ion taken,  inc lud ing by Advocate Chauke,  20 

to make a f resh appl icat ion for  racketeer ing author isa t ions or  

to  br ing a new appl icat ion fo r  a racketeer ing author isat ion.  

CHAIRPERSON :    Is  that  not  ref lected in  105?  

ADV BATOHI :    Yes,  that  is  correct ,  Chai rperson.  

CHAIRPERSON :    So i t  is  not  you saying that ,  i t  is  the author  
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o f  the memo.  

ADV BATOHI :    I  agree wi th that  proposi t ion,  Chai rperson.  

CHAIRPERSON :    Proceed,  counsel .  

MS RAMAGAGA :   Just  one second.  

CHAIRPERSON :    I  beg your pardon.  

MS RAMAGAGA :   Is  that  your  understanding,  that  th is  ext ract  

that  you have read in to the record is  an ext ract  of  an af f idavi t  

deposed to by Advocate  Mosing in  h is  capaci ty  as  the leader 

of  the prosecut ion  team?  

ADV BATOHI :    Chai rperson,  i t  is  an ext ract  of  Advocate 10 

Mosing 's af f idavi t .   That  is  the quoted par t .   He was not ,  

Advocate Maema was the leader of  the prosecut ion team, not  

Advocate Mosing.   This i s  by Advocate Mosing.  

MS RAMAGAGA :   Right .   Thank you.   But  neverthe less,  le t  

me put  i t  o therwise.   In  what  capaci ty  would you say Advocate  

Mosing wrote th is  af f idavi t ,  th is  ext ract  in  par t icu la r?  

ADV BATOHI :    Chai rperson,  we deal t  wi th  th is  at  some point .   

He was at  that  point ,  I  th ink i t  was the head of  the  specia l  

pro jects team at  the VGM head of f ice and deal t  wi th  the  

coord inat ion of  racketeer ing appl icat ions.  20 

MS RAMAGAGA :   So i t  is  in  that  capaci ty  that  you be l ieve he 

wrote th is  af f idavi t ,  th is  ext ract  in  par t i cu lar .   Our focal  po int ,  

unt i l  I  ind icate otherwise,  is  th is  ext ract  in  par t i cu la r .  

ADV BATOHI :    Yes,  i t  would have been in  that  capaci ty  that  

he wrote that .  
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MS RAMAGAGA :   And is  i t  cor rect  that  Advocate Chauke was 

not  par t  o f  the prosecut ion team?  

ADV BATOHI :    He was not .   I  was t ry ing to expla in i t  

yesterday that  Advocate Chauke was the DPP and there is  a 

team of  prosecutors that  would actual ly  go in to court  and 

prosecute the mat ter .   And that  team was led by Advocate  

Maema,  and Advocate Chauke was the DPP in c harge of  th is  

team at  a h igher level .  

MS RAMAGAGA :   Yes,  the quest ion  that  I  am asking is  about  

h im being par t  o f  the prosecut ion team.  10 

ADV BATOHI :    Wel l ,  he would not  have been par t  o f  the team 

that  would have been prosecut ing i t  in  Court .  

MS RAMAGAGA :   Yes,  thank you.  

ADV BATOHI :    That  i s  cor rect .   Thank you,  Chai rperson.  

ADV BALOYI -MERE SC :    I  do have a fo l low-up.   What  do  

you understand or  what  i s  your  understanding of  the last  f i ve  

sentences of  tha t  quoted paragraph that  s tar ts  wi th we?  

Maybe I  should read i t  for  you.    

“We concluded by agreeing as a team that ,  

though not  sat is f ied wi th the outcome of  the  20 

mat ter ,  a t  least  the door was st i l l  open to  

br ing a new racketeer ing appl icat ion as  

ind icated in  the  judgment ,  and i t  would  

therefore not  be  necessary to  appeal  the  

judgment .   The team would prepare a  
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memorandum for  the NDPP, in forming h im 

accord ingly. ”  

And I  am asking your v iew,  g iven your comments a f ter  you 

read paragraph 105.  

ADV BATOHI :    I t  appears f rom that  ext ract  that  has been 

read out  now tha t  the team had decided to apply for  new 

racketeer ing appl icat ions and that  a  memorandum was going 

to be prepared to be submit ted to the Nat ional  Di rector .  

ADV BALOYI -MERE SC :    Would then that  decis ion be 

at t r ibuted to Advocate Chauke or  to  the team?  10 

ADV BATOHI :    To a l l  o f  them, because Advocate  Chauke 

was the DPP in charge and they were a l l  in  th is  meet ing.   

Wel l ,  I  do not  know exact ly  whom, but  i t  appears i t  was a 

meet ing wi th the  team.  The names are not  set  out ,  but  

Advocate Chauke was par t  o f  th is  meet ing.  

ADV BALOYI -MERE SC :    Thank you.  

CHAIRPERSON :    I  beg your pardon.   To that  end,  g iven 

paragraph 105,  which is  actual ly  the opin ion of  Dr Broughton,  

saying Advocate  Chauke was more than s imply  put t ing  

together  and coord inat ing a team.  He acted as par t  o f  the  20 

prosecutor ia l  decis ion -making.   This is  basica l ly  what  he is  

saying there.   Do you repeat  tha t  in  your  af f idavi t ,  i f  you 

recal l?  

ADV BATOHI :    I  am not  sure i f  I  repeat  i t ,  but  I  agree wi th  

that .  
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CHAIRPERSON :    You endorse that?  

ADV BATOHI :    I  do.  

CHAIRPERSON :    And th is  aspect ,  or  rather  th is  ev idence,  

seeks to support  the a l legat ions in  the terms of  reference at  

paragraph 3.1.1.1 .   Am I  cor rect?  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    Thank you.   You may proceed,  counsel .  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .   

Maybe to put  the af f idavi t  o f  Advocate Mosing in to context  in  

order  to  assist  in  answer ing the quest ion that  was posed to 10 

you by Madam Ramagaga,  I  should refer  you to bundle LO3,  

page LO00704,  which conta ins Advocate Anthony Mosing 's 

af f idavi t .   That  is  where i t  s tar ts .  

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    The c i rcumstances under which 

th is  af f idavi t  was made was that  i t  was made wi th a v iew to a  

cr iminal  case.   I t  appears here as S i lver ton CAS,  a l though i t  

is  not  c lear  as to  the number there,  but  we were in formed 

dur ing the break that  i t  is  622/10/2014.   Is  that  correct?  

ADV BATOHI :    That  appears to  be the case,  a l though i t  is  20 

not  photocopied very wel l .  

ADV MOHLAMONYANE SC :    Ja.   What  c r iminal  case,  i f  you 

know,  was he deposing to th is  af f idavi t  fo r?  

ADV BATOHI :    I  th ink i t  was the per ju ry case against  

Advocate J iba,  i f  I  am not  mistaken.  



26 NOVEMBER 2025  –  DAY 8  

Page 51  o f  137  

ADV MOHLAMONYANE SC :    I t  is  marked A12.   We know that  

the As are in  the docket .   

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    These are wi tness statements  

in  dockets.   Can you conf i rm that?  

ADV BATOHI :    That  is  cor rect .   The wi tness statements are  

marked wi th an A ,  and they refer  to  as being in  the A c l ip  of  

a  docket ,  which has the wi tness sta tements.  

ADV MOHLAMONYANE SC :    Now,  th is  statement  st retches 

up to page LO00737.   Am I  cor rect?  10 

ADV BATOHI :    Yes,  that  is  correct ,  th is  af f idavi t .  

ADV MOHLAMONYANE SC :    LO00737,  Madam Ramagaga.   

That  is  where i t  ends.   Let  me take you back to. . .  

ADV BATOHI :    I f  I  may,  correct ion,  I  am not  sure.   My bundle  

seems to have a s ignature at  00720.   I  am not  sure i f  i t  is  a  

dupl icat ion or  whether  i t  is  another  a f f idavi t .   There is  another  

af f idavi t  that  s tar ts  at  00721.   So i t  might  be the same or  i t  

might  be d i f fe ren t  af f idavi ts .   I  am not  sure i f  i t  is  a  

dupl icat ion,  counsel .  

ADV MOHLAMONYANE SC :    I t  appears to  be a dupl icat ion.  20 

CHAIRPERSON :    I  beg your pardon?  

ADV MOHLAMONYANE SC :    I t  appears to  be a dup l icat ion,  

Madam Chair ,  a  dupl icat ion of  the statement  or  the af f idavi t  

o f  Advocate Anthony Mosing.  

CHAIRPERSON :    Would you p lease ask your team to help  
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you to ascer ta in  whether  we are deal ing wi th repeated 

documents here?  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair ,  for  

the indulgence.   I  am informed that  i t  is  a  dupl icat ion of  the 

same statement  of  Anthony Mosing,  Advocate  Anthony 

Mosing.   That  s ta r ts  on page . . . [ in tervenes]  

CHAIRPERSON :    Should we not  then d iscard the second 

af f idavi t  that  s tar ts  at  LO00721 and focus on the one that  

s ta r ts  at  LO00704?  

ADV MOHLAMONYANE SC :    That  would be prudent  to  do so.  10 

CHAIRPERSON :    We wi l l  s t r i ke through the second af f idavi t .  

ADV MOHLAMONYANE SC :    And I  may ment ion that  i t  

appears at  the end of  both statements that  they were deposed 

to before one Major  General  Tahiwe [?] .   Both of  them have 

the same names,  name of  the Commissioner of  Oaths.  

CHAIRPERSON :    I  suppose that  is  the reason why you say 

they are a repet i t ion.   The second one is  a repeat  of  the f i rs t .  

ADV MOHLAMONYANE SC :    Yes,  Madam Chai r .   Now,  I  am 

taking you back to Dr Broughton 's document .   And we are on 

page LO00206.   Go to page 106,  rather  paragraph 106.   20 

LO01,  LO01,  LO00206.  

CHAIRPERSON :    Sor ry,  counsel ,  you just  referred us to 

LO03,  LO00704,  the one that  is  repeated in  the next  batch.   

So are you moving f rom that  one,  th is  af f idavi t ,  o r  are you 

just  d rawing i t  to our  at tent ion as  refer red to in  paragraph 
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104? 

ADV MOHLAMONYANE SC :    I  wi l l  re fer  to  i t ,  Madam Chai r .   

I  just  wanted her  to  read in to the record paragraph 106.  

CHAIRPERSON :    P lease speak up,  counsel .   P lease speak 

up.  

ADV MOHLAMONYANE SC :    I  wanted the wi tness to read 

in to the record paragraph 106 in  LO01,  LO00206 in  i t s  to ta l i ty  

before we rever t  to  LO03,  the  statement  of  Advocate  Mosing.  

CHAIRPERSON :    Yes,  thank you.   So we are going back to 

LO02,  LO00206,  paragraph 106.  10 

ADV MOHLAMONYANE SC :    Indeed.  

CHAIRPERSON :    Paragraph 106.  

ADV MOHLAMONYANE SC :    Paragraph 106.  

CHAIRPERSON :    Thank you.   I t  is  LO01,  not  LO02.   Thank 

you,  my s is ter .   You may proceed.  

ADV MOHLAMONYANE SC :    Proceed and read i t  in to the  

record,  Advocate Batohi .   Paragraph 106.  

ADV BATOHI :    Nonetheless,  Advocate Mosing proceeded in  

h is  af f idavi t  to  ind icate as fo l lows:  

“A few days af te r  the meet ing,  I  received an 20 

emai l  f rom Chauke in forming that  a  

consul tat ion wi th counsel  had been secured 

to hear f rom counsel  f i rs t -hand what  h i s  

opin ion on the judgment  was and to ge t  

some explanat ion for  the unfavourab le  
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outcome.   I  natura l ly  at tended th is  meet ing  

on 13 March 2014 and so d id  the ent i re  

prosecut ing team, inc luding Advocate  

Chauke.    

Counsel  ra ised a  number of  issues wi th us  

that  he fe l t  the Court  had er red,  inc luding  

in terpretat ion of  case law.   He took us  

through the ent i re  judgment ,  po in t ing out  

instances where  he d isagreed wi th the  

judgment .   A lso,  that  Court  erred in  set t ing  10 

aside the decis ion to prosecute on counts 8  

to  12,  as that  was not  taken by the act ing  

NDPP, but  the DPP.    

Counsel  a lso ind icated that  he  d id no t  

bel ieve that  he made a concession regard ing  

the lack of  ev idence impl icat ing Booysen,  as  

stated at  paragraph 29 of  the  Gorven  

judgment .   The resul t  was that  we were  

sat is f ied as a team that  there were mer i ts  to  

appeal ,  as advised by counsel .   I t  was 20 

agreed that  counsel  should therefore,  in  the  

meant ime,  p repare the appl icat ion for  leave 

to appeal ,  whi le  Chauke would br ie f  the  

NDPP, Mr Nxasana,  who in  the meant ime 

had been appoin ted the NDPP, about  the  
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need to appeal  the ju dgment  and to obta in  

h is  consent .    

A f ter  the meet ing wi th counsel ,  Chauke 

again re i terated to us that  he wi l l  ca l l  Dr  

Ramai te,  the head of  NPS,  and h is d i rec t  

superv isor ,  and a lso br ie f  the NDPP 

accord ingly.   I  was not  made aware o f  

fur ther  developments thereaf ter  concern ing  

the appeal  p rocess.    

Here again,  I  cont inue on 107,  Advocate  10 

Chauke exerc ised a decis ion -making power  

on a prosecutor ia l  mat ter ,  namely re lat ing to  

the decis ion to  appeal  the Gorven J  

judgment ,  and accord ingly approached the  

NDPP on the mat ter .   A lso,  the observat ion  

by  counsel  that  i t  was the DPP who took the  

decis ion to prosecute on counts  8 to  12 ,  

those would be the predicate of fences,  

against  Booysen is  of  s ign i f icance.  

I t  is  submit ted that  counsel  must  have been 20 

referr ing to Advocate Chauke,  as i t  was not  

Advocate Noko who s igned the  

recommendat ion.   And pr io r  to  the s igning of  

th is  recommendat ion,  she had not  s tudied  

the case dockets  as ind icated above.   She 
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d id  not  know anyth ing regard ing the mer i ts  

of  the Booysen (Cato Manor case) as per  the  

case dockets. ”  

So here again,  the decis ion to appeal  is  a prosecutor ia l  

decis ion that  i s  being taken by Advocate Chauke and the rest  

of  the team wi th h im.  

ADV MOHLAMONYANE SC :    Advocate Batohi ,  le t  me take 

you back to LO3,  which conta ins the af f idavi t  o f  Advocate  

Mosing.   You remember. . .  

ADV BATOHI :    Page number?  10 

ADV MOHLAMONYANE SC :    Page number is . . .  

ADV BATOHI :    I  th ink I  have i t ,  i t  is a t  704.   Is  that  the one?  

ADV MOHLAMONYANE SC :    I t  s ta r ts  there.   But  I  re fer  you 

to paragraph 16.   I  am reminded tha t  you read paragraph 16.  

ADV BATOHI :    Yes,  that  was what  I  read f rom Dr Broughton 's 

opin ion.   I t  was a quotat ion of  th is  par t .  

ADV MOHLAMONYANE SC :    I t  is  an ext ract  f rom th is . . .  

ADV BATOHI :    An ext ract ,  correct .  

ADV MOHLAMONYANE SC :    Now,  go to 17.   Paragraph 17.  

CHAIRPERSON :    Which paragraph?  17?  20 

ADV MOHLAMONYANE SC :    Paragraph 17.  

CHAIRPERSON :    Of  Advocate Mos ing 's af f idavi t .  

ADV MOHLAMONYANE SC :    Which appears on page 

LO00714 of  LO3.   Bundle LO3.  

CHAIRPERSON :    Proceed,  counsel .  



26 NOVEMBER 2025  –  DAY 8  

Page 57  o f  137  

ADV MOHLAMONYANE SC :    Proceed to read paragraph 17 

in to the record.  

ADV BATOHI :    I  d id  read,  I  s tand to be corrected,  paragraph 

17,  unt i l ,  i f  we tu rn over  the page,  unt i l  about  hal fway down 

that  page,  ‘ I  was not  made aware  of  fur ther  developments 

concern ing the appeal  p rocess’ .   I  can cont inue f rom there.  

ADV MOHLAMONYANE SC :    You may cont inue f rom where  

you le f t  o f f .  

ADV BATOHI :     

“On 7 March 2014,  Advocate  Chauke 10 

apparent ly  fo rwarded to Noko a copy of  the  

memorandum that  he was going to  present  

to  the NDPP and Ramai te regard ing the  

appeal .   I  was not  copied on th is  mai l  and 

have not  seen th is  memorandum, but  merely  

received an emai l  in  th is  regard f rom Maema 

on 11 March 2014. ”  

And that  i s  at tached as an Annexure to h is  af f idavi t .    

“ In  the meant ime,  the prosecut ion team and 

the invest igat ion team met  on  14 March 2014 20 

in  order  to  fur ther  d iscuss the imp l icat ions 

of  the judgment  on the ent i re  case.   I  a lso  

at tended th is  meet ing,  but  Chauke was not  

part  thereof . ”  

ADV MOHLAMONYANE SC :    Go to… May I  confer  wi th  my 
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co l leagues,  Madam Chai r?  Ja,  I  am going to refer  you,  

thanks,  Madam Chai r ,  I  managed to locate i t .   I  want  to  refer  

you to the same bundle that  we are at ,  LO3,  page LO00765,  

wherein you wi l l  f ind an emai l  there ,  emai l…  

CHAIRPERSON :    LO00?  

ADV MOHLAMONYANE SC :    LO00765.   

CHAIRPERSON :    765.    

ADV MOHLAMONYANE SC :    Are you there?  

ADV BATOHI :    I  am.  

ADV MOHLAMONYANE SC :    Can you read the emai l  in to the  10 

record?  

ADV BATOHI :    This i s  an emai l  f rom Advocate Chauke dated 

26 March 2014 a t  1.13pm to i t  is  Este l le  and then a NE 

Governor and a lso Moipone Noko,  who would have been the  

DPP act ing or  appointed,  I  am not  sure,  as wel l  as to  counsel  

Hodes and others ,  inc luding Mr Nxasana and members of  the  

team, prosecut ion  team.  I t  s tates:  

“Good day,  State At torney Governor…”  

So i t  is  an emai l  to  the State At to rney.  

“On Tuesday,  25 March 2014,  the NDPP has 20 

decided not  to  appeal  the ju dgment  in  the  

Booysen mat ter .   Accord ingly,  the not ice o f  

appl icat ion for  leave to appeal  must  be  

withdrawn.”  

So th is  ind icates that  the Nat ional  Di rector ,  Mr Nxasana at  
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th is  point ,  had decided not  to  appeal  that  mat te r .  

ADV MOHLAMONYANE SC :    Which then takes us  to 

paragraph 109 of  bundle LO01 on page 207.   LO00207.  

CHAIRPERSON :    LO00? 

ADV MOHLAMONYANE SC :    207.   

CHAIRPERSON :    207.  

ADV MOHLAMONYANE SC :    Indeed,  Madam Chair .   

Paragraph 109,  are you there?  

ADV BATOHI :    I  am,  counsel .  

ADV MOHLAMONYANE SC :    And you read i t  in to the  record.  10 

ADV BATOHI :     

“Advocate Mosing  in  h is  af f idavi t  notes tha t  

on . . . [ in tervenes] ”  

CHAIRPERSON :    Wai t  a  minute.    

ADV MOHLAMONYANE SC :    I t  is  LO01 bundle.   The page is  

LO00207.   

CHAIRPERSON :    This is  Dr Broughton 's . . . [ in tervenes]  

ADV MOHLAMONYANE SC :    Dr  Broughton 's opin ion,  

supplementa l  op in ion.  

CHAIRPERSON :    [ Ind ist inct  –  1 :10 :05]  20 

ADV MOHLAMONYANE SC :    Dr  Broughton 's opin ion ,  are you 

there?  

ADV BATOHI :    I  am,  counsel .  

ADV MOHLAMONYANE SC :    Be k ind enough to read 

paragraph 109 in to the record.   Read i t  in  i ts  ent i re ty.    
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ADV BATOHI :    Sure.   I f  I  may proceed,  Chai rperson.   

CHAIRPERSON :    You may.  

ADV BATOHI :     

“Advocate Mosing  in  h is  af f idavi t  notes tha t  

on the fo l lowing day,  25 March 2014,  he was 

again ca l led to Mr  Nxasana 's of f i ce before a  

meet ing was to take p lace la ter  that  day 

between Mr Nxasana,  Advocate Chauke,  and 

the Booysen prosecut ion team, at  which  

meet ing Mr Nxasana would in form Advocate  10 

Chauke  and the prosecut ion team that  the  

appeal  in  the Booysen review mat ter  was to  

be wi thdrawn.    

Mr Nxasana st ressed that  he d id no t  receive  

any memorandum on the Booysen mat ter  

and was not  b r ie fed and only received a  

media query about  the appeal .   When 

Advocate Chauke  and the prosecut ion team 

ar r ived,  the meet ing between them, Mr  

Nxasana,  Advocate Mosing,  and Dr Ramai te  20 

proceeded.   At  the meet ing,  Mr Nxasana  

referred to an emai l  he sent  to  Advocate  

Chauke request ing a wr i t ten br ie f  o r  

explanat ion as to  why the Booysen mat ter  

was being deal t  wi th  by the DPP South  
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Gauteng,  Advocate Chauke,  whereas the  

mat ter  a rose in  KZN.    

This,  wi th  respect ,  is  the f i rs t  t ime we have 

i t  on evidence and in format ion gathered that  

the top leadership of  the NPA quest ioned 

how i t  was that  the Booysen case was being 

handled by Advocate Chauke,  whereas 

Advocate Noko was the DPP of  KZN.   

Advocate Mosing states that  Advocate  

Chauke expla ined that  he at tended a  10 

meet ing in  2012 and the then act ing NDPP,  

J iba,  and the fo rmer act ing DPP of  KZN,  

Advocate Mlotshwa,  and that  he was 

requested to assist  wi th  a team to prosecute  

the mat ter .    

However,  on evidence and in format ion  

gathered as deal t  wi th  in  the supplementary  

legal  opin ion,  Advocate Chauke  c losely  

misrepresented to  Mr Nxasana what  h is  ro le  

was wi th the Booysen case. ”  20 

ADV MOHLAMONYANE SC :    Go to  LO4.  

ADV BALOYI -MERE SC :    Sorry.   Help me understand here  

so that  we do not ,  I  am not  confused.   At  the beginning,  i t  is  

a  quotat ion f rom Advocate Mosing.   Up unt i l  the last  footnote,  

90.   And I  take i t  that  f rom ‘however  on the evidence’ ,  that  is  
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Dr  Broughton 's op in ion.  

ADV BATOHI :    That  i s  cor rect .  

ADV BALOYI -MERE SC :    Thank you.  

ADV BATOHI :    Actual ly ,  I  d id  not  real i se the quotat ion ends 

at  footnote 90.  

CHAIRPERSON :    Perhaps counsel ,  i f  I  may,  just  to  guide 

ourselves as to where  we come f rom.   A l l  these ext racts or  

por t ions that  you are refer r ing to seeks to address the  

purpose of  the  memo as captured in  paragraph 11 of  Dr 

Broughton 's memorandum.  10 

ADV MOHLAMONYANE SC :    Opin ion.  

CHAIRPERSON :    I  beg your pardon?  

ADV MOHLAMONYANE SC :    Dr  Broughton 's opin ion .   Is  that  

what  Madam Chai r  is  referr ing to?  

CHAIRPERSON :    Yes.   That  seeks to address the aspect  

deal ing wi th the decis ion or  rather  the a l leged dec is ion to 

prosecute the appeal  by Advocate Chauke.   Correct?  

ADV MOHLAMONYANE SC :    That  is  correct .  

CHAIRPERSON :    And you are referr ing us to a l l  these 

paragraphs or  por t ions that  supports that  a l legat ion in  the 20 

terms of  reference.   Supposedly paragraphs 3.1.1.1 regard ing  

the decis ion to prosecute and 3.1.1 .4 regard ing the inst i tu t ion 

of  the appeal  by Advocate Chauke.  

ADV MOHLAMONYANE SC :    That  is  correct ,  Madam Chai r .  

CHAIRPERSON :    I  want  to  make sure that  we do not  lose the 
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thread as to where we are and why we are there.   You were 

drawing our  at ten t ion to something  e lse in  the memo af te r  

109.   [ Ind ist inct  –  1:16:11]…  I  am sor ry to  in te rrupt  you.   We 

were at  paragraph 109 or  had just  f in ished read ing that  

paragraph in to the record.  

ADV MOHLAMONYANE SC :    Indeed,  Madam Chair .  

CHAIRPERSON :    Proceed,  s i r .  

ADV MOHLAMONYANE SC :    Advocate Batohi ,  go to 

paragraph 3.1.1.1  on the same page LO1,  LO00208.   

CHAIRPERSON :    What  paragraph is  that?  10 

ADV MOHLAMONYANE SC :    111.  

CHAIRPERSON :    111.  

ADV MOHLAMONYANE SC :    Proceed to read the paragraph,  

paragraph 111,  in to the record.  

ADV BATOHI :    Advocate Mosing . . . [ in tervenes]  

CHAIRPERSON :    I  beg your pardon,  are you jumping 110 

del iberate ly?  

ADV MOHLAMONYANE SC :    Del iberate ly so.   In  fac t ,  i t  has 

been deal t  wi th  in  a sense because what  is  being set  out  there  

has been referred  to in  Advocate Mosing 's af f idavi t .   And the  20 

concerns that  Mr  Nxasana said to  have ra ised have been 

deal t  wi th  in  the previous paragraph.  

CHAIRPERSON :    You may proceed ,  counsel .  

ADV MOHLAMONYANE SC :    Proceed.  

ADV BATOHI :    Thank you.   Paragraph 111 reads:  
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“Advocate Mosing then points out  in  h i s  

af f idavi t  that  on the fo l lowing day,  26 March 

2014,  i t  was Advocate Chauke who wrote an 

emai l  to  the State At to rney conveying the  

decis ion of  the NDPP to wi thdraw the appea l  

in  the Booysen rev iew mat ter . ”  

And that  i s  the emai l  that  we had just  referred to.   Advocate  

Mosing sorry,  the memo opin ion cont inues.   

“This emai l  communicat ion was at tached to  

Advocate Mosing 's af f idavi t  as Annexure M 10 

and is  appended to Annexure F hereto .   I t  is  

s t r i k ing that  Advocate Chauke not i f ied the  

State At to rney o f  the wi thdrawal  of  the  

appeal  thereby underscor ing that  he p layed 

a leadership ro le  wi th regard to the review 

case as wi th the  Booysen prosecut ion and 

th is  af ter  the t ra i l ing emai l  o f  26 May 2014 

shows that  Advocate Hodes submit ted a  

copy of  the leave to appeal  to  Advocate  

Chauke on 17 March 2014 not i fy ing that  i t  20 

would be served on 18 March 2014. ”  

CHAIRPERSON :    Counsel ,  i f  I  may,  the reason why I  asked 

you about  paragraph 110 was to t ie  i t  to  the paragraph 109 

especia l l y  the last  sentence which speaks of  that  meet ing 

referred to in  109.   The last  sentence then te l l s  us what  then 
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happened at  the end of  that  meet ing.   Am I  r ight?  

ADV MOHLAMONYANE SC :    That  is  so,  Madam Chai r .  

CHAIRPERSON :    Because 109 te l ls  us what  happened at  

that  meet ing and the last  sentence te l ls  us then the way 

forward as was decided at  that  meet ing.    

“The meet ing was then adjourned wi th  the  

understanding that  the team wi l l  prepare a  

deta i led br ie f ing  for  Mr Nxasana of  the  

ent i re  Booysen 's case that  wi l l  take  p lace on 

7 Apr i l  2014. ”   10 

 Subject  to  correc t ion,  I  thought  tha t  that  par t  i s  important  or  

maybe important  as  to  what  then happened regard ing th is  

very issue that  we were deal ing wi th.   I f  I  am wrong,  you wi l l  

correct  me.  

ADV MOHLAMONYANE SC :    Advocate Batohi ,  do you have 

any knowledge about  what  happened,  whether  Mr Nxasana 

was br ie fed subsequent  thereto ,  or?    

ADV BATOHI :    I t  appears f rom paragraph 110 is  tha t  there  

was a meet ing on the 25 t h  o f  March 2014 between Mr Nxasana 

and th is  i s  accord ing to Advocate  Mosing in  h is  a f f idavi t ,  20 

between Mr Nxasana h imsel f ,  h imsel f  meaning,  I  assume,  

Advocate Mosing,  Doctor  Ramai te ,  Advocate Chauke and the  

prosecut ion team:  

“Mr Nxasana ra ised concerns over  h im 

not  having been br ie fed as to  the 
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quest ion of  appeal ing the  Gorven 

judgment .   He therefore fe l t  that  he  was 

being undermined .   Advocate Chauke 

stated that  he  had br ie fed Doctor  

Ramai te  about  the appeal  whom he 

expected in  turn would br ie f  the NDPP 

on the mat ter .   Mr Nxasana st ressed 

that  he was angry  on learn ing about  the 

not ice of  appeal  and that  he had taken 

the decis ion to w i thdraw the not ice of  10 

appeal .   Doctor  Ramai te  confessed that  

he had received the documents f rom 

Advocate Chauke ,  but  he said that  i t  

was deta i led and he d id not  look at  the 

document . ”  

And th is  i s  in  quotat ion marks :  

“ I t  was deta i led and he d id look at  the  

documents,  though he said  he ra ised h is  

v iew wi th the NDPP not  to  go ahead wi th  

the appeal  p rocess. ”  20 

That  is  the end of  the quote in  that  regard .   The meet ing was 

then adjourned wi th the understanding that  the team would  

prepare a deta i led br ie f ing for  Mr Nxasana of  the ent i re  

Booysen case tha t  would take p lace before 7 Apr i l  2014.  

CHAIRPERSON :    I  just  ment ioned th is  par t  because you wi l l  
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recal l  that  the very meet ing that  is  ment ioned at  110 is  the  

very meet ing in  re lat ion to 109.   So what  is  s tated in  110 is  a  

cont inuat ion of  what  t ranspi red at  that  very meet ing of  109 of  

the 25 t h  o f  March 2014.   That  is  why I  concede that  the  

contents of  109 may be of  re levance .   Should I  ask Counsel ,  

through you,  Advocate Mohlamonyane,  i t  then fo l lows,  i f  I  am 

correct ,  that  the contents of  that  paragraph should  a lso be 

p laced on record?   

ADV BATOHI :    Chai rperson,  i t  is  indeed a cont inuat ion  

because i t  does refer  to  the 25 t h  o f  March 2014.  10 

CHAIRPERSON :    You have read that  in to the record and you 

conf i rm that  i t  is  re levant?   

ADV BATOHI :    Yes,  that  is  correct ,  Chai rperson .    

CHAIRPERSON :    Thank you.    

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   I  am 

made aware  …[intervenes] .  

ADV BALOYI -MERE SC :    Chai r ,  I  have a fo l low-up on what  

Chai r  had ra ised in  re lat ion to paragraph 10 .   Does paragraph 

10 then not  te l l  us who took the decis ion to wi thdraw the 

not ice of  appeal?   20 

ADV BATOHI :    Chai rperson is  at  paragraph 110,  I  assume.   

Yes,  i t  is  the Nat ional  Di rector ,  Advocate Nxasana,  who took 

the decis ion to w i thdraw the not ice of  appeal .   That  is  the  

wi thdrawal .    

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   I  am 
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a le r ted to the fact  that  i t  could be lunch break a l ready .   I t  is  

hal f  past  one .    

CHAIRPERSON :    Yes,  thank you,  Counsel .   Quarter  to  one .   

Our lunch t ime wi l l  be quarter  past  two .   I  thought  that  we had 

been having lunch at  quarter  past  two .   Might  I  suggest  that  

you f in ish th is  aspect  in  re lat ion to the prosecutor ia l  decis ion  

to note an appeal  in  re lat ion to terms of  reference 3 .1.1.4 .    

ADV MOHLAMONYANE SC :    Let  me then proceed .   Advocate 

Batohi ,  go to paragraph 1.1.2 .    

CHAIRPERSON :    I  must  a lso jus t  remind mysel f  and you 10 

perhaps that  paragraph 1.1.1 was ear l ier  read in to the record 

when I  in te rrupted you.  

ADV MOHLAMONYANE SC :    Indeed,  i t  was read in to the  

record.    

CHAIRPERSON :    Thank you,  Counsel .    

ADV MOHLAMONYANE SC :    Proceed to read in to the record  

paragraph 1.1.2 o f  Doctor  Broughton 's supplementary  opin ion 

on page LO00209 in  Bundle LO1.  

ADV BATOHI :    Chai rperson,  for  the sake of  c la r i ty  and so  

that  there isn ' t  confusion,  I  should say that  the way th is  20 

opin ion f lows,  we have deal t  wi th  the decis ion to prosecute  

the appeal ,  then Mr Nxasana decid ing to wi thdraw the appeal .   

And now when we go to 1.1.2,  i t  takes us  back because 

Doctor  Broughton is  now referr ing to some communicat ions 

that  he received .   And you wi l l  note  that  i t  actual ly  re lates to  
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a  communicat ion  between Advocate Chauke and Advocate 

Hodes on 16 t h  and 17 t h  o f  March.   And i t  is  s t i l l  re la t ing to the  

appl icat ion fo r  leave to appeal .   So I  just  want  to  be c lear  

about  that  so that  we are not  confused about  the sequence of  

events .   I f  I  may then proceed,  Cha i rperson.  

CHAIRPERSON :    Thank you.   I t  is  helpfu l .    

ADV BATOHI :    So in  paragraph 1.1.2,  Doctor  Broughton 

states as fo l lows :  

“On the last  ment ioned aspects,  

ev idence has been provided to me by 10 

Advocate Macadam at tached hereto in  

the evidence bundle as Annexure U. ”  

And annex to you would be,  we do not  need to go there now,  

Chai rperson,  but  for  reference,  i t  would be at  LO885 .   I  wi l l  

cont inue reading f rom in paragraph 1.1.2 :  

“He  received an evidence bundle,  which  

is  compr ised of  emai l  exchange between 

Advocate Chauke and Advocate Hodes 

on 16 and 17 March 2014 re lat ing to  

f ina l i s ing the appl icat ion for  leave to 20 

appeal  in  the Booysen mat ter .   In the 

emai l  o f  17 March 2014 f rom Advocate 

Chauke to Advocate Hodes,  the fo rmer  

stated as fo l lows apperta in ing what  had 

to be inc luded in  the appl icat ion  for  
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leave to appeal :   “ I  suggest  that  Counsel  

should a lso p lace more emphasis on  the  

fact  that  Booysen made a memo of  the 

rewards ind icat ing h is d i rect  

involvement .   Maybe th is  must  a lso be 

canvassed dur ing  the argument  at  the 

appl icat ion for  leave hear ing. ”   

Advocate Chauke hereby made a  

prosecutor ia l  dec is ion as to how the  

appl icat ion for  leave to appeal  was to be 10 

deal t  upon rece iv ing f rom Advocate  

Hodes on 16 March 2014,  and perusing 

a f i rs t  d raf t  o f  the appl icat ion for  leave 

to appeal .   I t  is  to  be noted tha t  the 

NDPP would had to…”   

I  th ink th is  i s  a technica l  er ror :  

“…would have had to be inc i ted as the  

appl icant  in  the appl icat ion for  leave to 

appeal ,  but  by the submission of  the 

draf t  o f  the not ice of  appeal ,  Mr  20 

Nxasana had not  been br ie fed thereon 

and had not  approved the f i l ing of  the 

leave to appeal . ”  

ADV MOHLAMONYANE SC :    Now,  go to LO00885 in  Bundle  

LO4,  page LO0085,  where you wi l l  f ind an emai l  f rom 
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Advocate Chauke dated 17 March 2014 .    

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    P lease read i t  in to the record .    

ADV BATOHI :    I t  is  an emai l  f rom Advocate Chauke to other  

persons,  inc luding Lawrence Hodes,  and the subjec t  l ine is  

appl icat ion,  i t  appears i t  is  A -P-P-L- I  for  leave to appeal ,  

Booysen v the  Act ing Nat ional  Di rector  of  Publ ic  

Prosecut ions .   I t  s tates :  

“Good day.   I  suggest  that  Counsel  

should a lso p lace more emphasis on  the  10 

fact  that  Booysen made a memo of  the 

rewards ind icat ing h is d i rect  

involvement .   Maybe th is  must  a lso be 

canvassed dur ing  the argument  at  the 

appl icat ion fo r  leave hear ing. ”  

CHAIRPERSON :    Counsel ,  that  emai l ,  is  i t  a t  LO4?   

ADV MOHLAMONYANE SC :    That  emai l ,  th is  emai l  is  in  LO4,  

Madam Chair .  

CHAIRPERSON :    Page?   

ADV MOHLAMONYANE SC :    Page LO00885.    20 

CHAIRPERSON :    LO00? 

ADV MOHLAMONYANE SC :    885.    

CHAIRPERSON :    885.  

ADV BATOHI :    Perhaps for  completeness,  the emai l  before  

that  i s  f rom Este l le  to  Advocate  Chauke,  a lso copying 
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Lawrence Hodes,  appl icat ion fo r  leave to appeal  in  the  

Booysen v Act ing Nat ional  Di rector  of  Publ ic  Prosecut ions :  

“Herewi th  p lease f ind f i rs t  draf t  to  

enable you to compi le  the memorandum .   

P lease excuse format t ing as we are  

exper iencing prob lems on computer . ”  

So th is  speaks to Doctor  Broughton 's opin ion where he refers 

to  the draf t  o f  the appl icat ion fo r  leave to appeal ,  which would  

have been sent  to  Advocate Chauke .  

ADV MOHLAMONYANE SC :    Are you reading the emai l  10 

t ra i l ing?   

ADV BATOHI :    Yes.    

ADV MOHLAMONYANE SC :    Let  us be c lear  so I  should not  

get  confused.   On what  page are you?  

ADV BATOHI :    Yes,  on the same page 885 that  we were on,  

LO885.   I t  is  just  be low the one tha t  I  read .   So i t  i s  an ear l ier  

emai l .    

ADV MOHLAMONYANE SC :    Now,  who is  Este l le ,  the one 

f rom whom th is emai l  emanated?   

ADV BATOHI :    I  have no idea,  but  I  would th ink she is  f rom 20 

Advocate Hodes'  o f f ice,  but  I  do not  know for  sure .   I t  appears 

f rom the context  that  that  would be the case .    

ADV MOHLAMONYANE SC :    I t  was addressed to Advocate  

Chauke.    

ADV BATOHI :    That  i s  cor rect .  
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ADV MOHLAMONYANE SC :    Dated 16 March 2014 .    

ADV BATOHI :    That  i s  r ight ,  a t  01:23pm.   

ADV MOHLAMONYANE SC :    Go to the next  page on 886,  

LO00886 in  Bund le LO4.   There  is  an  emai l  there .   Do you 

see that?   

ADV BATOHI :    I  do.    

ADV MOHLAMONYANE SC :    I t  has not  yet  been read in to  

the record .   Not  so? 

ADV BATOHI :    I  wi l l  do so .   I t  is  an emai l  dated for ,  is  i t  11 

Apr i l  o r  is  i t  4  November?  I  never know what  the sequence 10 

is  here.   I  th ink i t  is  11 Apr i l  because the emai ls  below are in  

fu l l  8  Apr i l ,  and that  seems to be the chain .   On the top,  i t  is  

11 Apr i l  2014 at  03:20pm, f rom Mr Nxasana to Advocate  

Chauke.   That  s imply says noted .   I  th ink the emai l  chain is  

going f rom the bot tom to the top,  so  perhaps I  should star t  

f rom the emai l  …[intervenes] .    

ADV MOHLAMONYANE SC :    Sent  f rom my iPhone .    

ADV BATOHI :    Yes,  I  am t ry ing to get  the sequence correct ,  

because in  the top emai l  a l l  that  Mr Nxasana says is  noted,  

sent  f rom my iPhone .   So below that ,  there is  an emai l  o f  11  20 

Apr i l ,  the same day,  ear l ie r ,  02:51pm, f rom Advocate Chauke.  

I t  is  not  c lear  who i t  is  sent  to  f rom th is  document ,  but  i t  says :  

“Good day,  Doctor  Ramai te . ”  

And that  would have been h is immediate report ,  l ine of  

report ing,  the Act ing Head of  NPS or  Head of  NPS at  the 
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t ime. :  

“ I  re fer  you to  the comments  and 

reservat ions of  both the NDPP and 

yoursel f  regard ing my involvement  in  

the Cato Manor  mat ter .   I  a lso refer  to  a 

subsequent  meet ing that  I  he ld wi th the 

NDPP on 8 Apr i l  2014 .   I  hereby conf i rm 

that  I  wi l l  no longer take par t  in  any way 

regard ing the  management  and 

prosecut ion of  th is  mat ter .   I  have 10 

accord ingly in formed the team leader,  

Advocate Maema,  and the DPP KZN,  

Advocate Noko. ”  

Again,  th is  emai l  re fers to  the management  and prosecut ion  

of  th is  mat ter .   And then the emai l  a t  the top f rom Mr  

Nxasana,  who sta tes noted .   The response.    

CHAIRPERSON :    Counsel ,  i f  I  may,  regard ing th is  emai l ,  

LO00885,  the subject  in  the f i rs t  emai l  is  appl icat ion for  leave 

to appeal .   In  the subsequent  emai l  by the lady,  Madam 

Este l le ,  the subject  is  a lso appl icat ion fo r  leave to appea l .   In  20 

the subsequent  emai l  a t  page 100886,  the top one,  the  

subject  is  the Cato Manor  prosecut ion presentat ion .   Should 

we make note of  that ,  o f  the d i f fe rences in  the subjects of  

th is  mat ter ,  par t i cu la r ly  the one at  LO00886,  the one that  has 

been noted by Mr Nxasana?  Is  i t  Mr  Nxasana or  –  the noted?  
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Who is  not ing tha t  emai l?    

ADV BATOHI :    I t  is  f rom Mr Nxasana,  Chai rperson.  

CHAIRPERSON :    I t  is  f rom Mr Nxasana?   

ADV BATOHI :    That  i s  cor rect .    

CHAIRPERSON :    And i t  is  addressed to Advocate  Chauke 

and a number of  people there.  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.    

CHAIRPERSON :    And that  emai l  is  headed Cato  Manor  

prosecut ion presentat ion .   Should we understand that  to  

inc lude the ear l ie r  subjects,  appl icat ion for  leave to appeal  in  10 

the previous emai l?    

ADV MOHLAMONYANE SC :    Lest  I  be seen to be answer ing  

f rom the bar ,  g iv ing evidence f rom the bar  …[intervenes] .  

CHAIRPERSON :    You may ask the wi tness .   I t  is  the subjects  

that  I  am being concerned about .    

ADV MOHLAMONYANE SC :    Can you c la r i fy  that ,  Advocate  

Batohi?   

ADV BATOHI :    Yes,  cer ta in ly .  

ADV MOHLAMONYANE SC :    Because we wi l l  s t i l l  go to the  

PowerPoint  i ssue .    20 

ADV BATOHI :    Yes.   So,  Chai rperson,  in  the f i rs t  emai ls  on  

LO00885 between Advocate Chauke and Advocate Hodes,  i t  

deals wi th Advocate Chauke making suggest ions to Advocate 

Hodes about  the appl icat ion fo r  leave to appeal .   So that  is  a  

separate issue f rom the subject  mat ter  re lat ing  to the 
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prosecut ion presentat ion,  which happens much la ter .  

CHAIRPERSON :    The next  page.    

ADV BATOHI :    On 886,  yes.   That  is  cor rect .    

CHAIRPERSON :    I t  is  a  separate issue ?   

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    And my unders tanding,  Counsel ,  is  that  

you are addressing a speci f ic  aspect  wi th  a l l  these ext racts  

re lat ing to the power or  the decis ion to prosecute or  note the 

appeal .    

ADV MOHLAMONYANE SC :    That  is  so,  Madam Chai r .    10 

CHAIRPERSON :    I  see now at  LO008 …[ indist inct ]  we are  

now …[ indist inct ] .  

ADV MOHLAMONYANE SC :    That  is  so,  Madam Chai r ,  which  

we wi l l  go in to  …[intervenes] .  

CHAIRPERSON :    Is  i t  o f  re levance?  I  beg your pardon,  s i r .   

Is  i t  o f  re levance that  is  the Cato Manor  prosecut ion  

presentat ion subject?   

ADV MOHLAMONYANE SC :    I t  is  o f  re levance and we wi l l  

go over  to  i t  in  a moment .  

CHAIRPERSON :    Yes,  thank you .    20 

ADV MOHLAMONYANE SC :    Go to  paragraph 115 of  Doctor  

Broughton 's opin ion on page  –  Doctor  Broughton 's opin ion  is  

LO1,  by the way,  Bundle LO1,  page LO00209 .   At  the  bot tom 

of  the page,  towards the bot tom of  the page,  rather ,  you wi l l  

see paragraph 115 where the PowerPoint  p resentat ion is  
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re ferred to .   Can you read i t  in to the record?   

ADV BATOHI :    Yes,  thank you .   Chai rperson,  for  context ,  I  

am not  going to read paragraph 114,  but  Doctor  Broughton 

received th is  PowerPoint  presentat ion f rom Advocate  

Macadam, and then he deals wi th i t  in  paragraph 115 .   He 

received i t  together  wi th other  documents .    

 In  115,  he  deals wi th the PowerPo int  presentat ion,  

and i t  was sent  by  Advocate Maema to Advocate Chauke and 

fe l low members of  the Booysen prosecut ion team in the emai l  

o f  8  Apr i l  2014 .   The subject  of  th is  emai l  was noted as Cato  10 

Manor Prosecut ion Presentat ion,  7 Apr i l  2014 .   In  th is  

presentat ion,  ent i t led Cato Manor Prosecut ion Presentat ion 7  

Apr i l  2014,  the prosecut ion team and Advocate Chauke were  

request ing the re issuing of  racketeer ing author isat ions in  the 

Booysen Cato Manor case .    

 On the cover ing page of  the presentat ion,  the names 

of  the Booysen prosecut ion team were ref lected as  wel l  as 

the name of  Advocate Chauke as the superv isor ,  in  inver ted 

commas,  of  the case .   I  am not  sure i f  we want  to  go in to what  

Advocate Macadam has in formed Doctor  Broughton about  i t .   20 

Should I  cont inue or  s top at  that  po int ,  Counsel?   

ADV MOHLAMONYANE SC :    P lease cont inue .    

ADV BATOHI :     

“Advocate Macadam informs me that  

misrepresentat ions were made in  th is  
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PowerPoint  presentat ion as to  the 

a l leged evidence of  the facts of  the  

case,  and that  accord ingly,  a t tempts 

were being made to mis lead Mr Nxasana 

in to reauthor is ing the racketeer ing 

charges in  casu .   This aspect ,  wi th  

respect ,  would need to be  fu l l y  explored 

and vent i la ted in  a sect ion 126(a)  

enqui ry .   The aspect  has nevertheless 

been d iscussed in  emai ls  f rom Advocate  10 

Macadam to Advocate Hul ley  as  

aforesaid,  dated 11 August  2022 and 29 

December 2022.   This emai l  i s  at tached 

hereto in  the evidence bundle  as  

Annexure W. ”  

ADV MOHLAMONYANE SC :    Advocate Batohi ,  can you 

expla in what  a PowerPoint  p resentat ion is?  For  some of  us,  

we do not  know what  that  enta i l s .   What  does i t  mean?   

ADV BATOHI :    I t  is  a  presentat ion that  a presenter  would 

prepare to,  when br ie f ing someone or  p resent ing to an  20 

audience,  i t  is  a  presentat ion that  would set  out  key aspects 

of  your  presentat ion in  a PowerPoint  form.  

ADV MOHLAMONYANE SC :    Is  i t  used to present  speci f i c  

aspects of  one 's responsib i l i t ies to  a senior  or  to  sen iors?   

ADV BATOHI :    I t  depends what  the purpose of  the  
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PowerPoint  p resentat ion is .    

ADV MOHLAMONYANE SC :    A t  that  par t icu lar  moment .    

ADV BATOHI :    In  th is  one,  i f  we perhaps go to the  

PowerPoint  p resentat ion.  

ADV MOHLAMONYANE SC :    Yes,  we wi l l  go there .   I  just  

wanted you,  in  genera l  terms,  to  expla in i t .   But  le t  us  go 

there,  maybe i t  might  be  …[intervenes] .  

ADV BATOHI :    Yes,  I  th ink i t  might  be  …[intervenes] .  

ADV MOHLAMONYANE SC :    Advisable that  you would be 

able to  fu l l y  expla in i t  so that  i t  be c lear  to  everyone e lse .    10 

ADV BATOHI :    I t  might  be ,  Counsel .    

ADV MOHLAMONYANE SC :    Go to  i t .  

MS RAMAGAGA :    Counsel ,  before  you go there,  just  for  my 

c la r i f icat ion,  who is  Advocate Macadam?  And what  ro le d id 

he p lay in  th is  whole scheme of  th ings?   

ADV BATOHI :    I f  I  may expla in?  Advocate Macadam is,  was 

a Deputy Di rector  of  Publ ic  Prosecut ions in  the Nat ional  

Prosecut ing Author i t y  and he was at tached to the  Pr ior i t y  

Cr imes L i t igat ion  Uni t .   And then he  –  sorry,  the  Pr ior i t y  

Cr imes L i t igat ion Uni t ,  a  uni t  that  deals wi th cer ta in pr ior i t y  20 

cr imes l i ke te rror ism and in ternat ional  cr imes,  et  cetera .   And 

then he was,  i f  I  recal l  correct ly ,  and I  am speaking f rom 

memory,  he was the l ia ison person between the  Zondo 

Commission and the NPA at  some point ,  but  I  s tand to be  

corrected.   But  he was involved in ,  to  some extent ,  in  these 



26 NOVEMBER 2025  –  DAY 8  

Page 80  o f  137  

mat te rs as wel l .  

ADV BALOYI -MERE SC :    Just  as a fo l low-up,  dur ing the Cato 

Manor  case,  what  ro le d id he p lay?   

ADV BATOHI :    Dur ing the Cato Manor  case,  that  would be 

around 20 –  he would,  2012,  2013,  2014 .   At  tha t  point ,  

Chai rperson,  through you,  I  s tand to be cor rected ,  but  my 

understanding is  at  that  t ime he would have been the  –  he 

would have been p lay ing the  same ro le that  I  expla ined a few 

minutes ago,  being a Deputy Di rector  of  Publ ic  Prosecut ions 

in  the PCLU,  that  is  the Pr io r i ty  Cr imes L i t igat ion Un i t  in  the  10 

NPA.    

ADV MOHLAMONYANE SC :    Let  us  then go to  …[intervenes] .  

CHAIRPERSON :    Advocate Mohlamonyane,  th is  presentat ion 

which is  referred to in  that  emai l  that  I  asked you about ,  is  

being refer red to  in  these paragraphs that  have been read 

in to the record .   Are we at  any stage going to be g iven the  

presentat ion,  the PowerPoint  p resentat ion?   

ADV MOHLAMONYANE SC :    In  a  moment  the Pane l  wi l l  be 

referred to the documents that  deal  wi th  the PowerPoint  

presentat ion .   Should I  proceed and do so?   20 

CHAIRPERSON :    No,  no,  no .   I  am just  asking .   I  do not  know 

how you want  to  proceed wi th your ev idence ,  bu t  I  just  

thought  that  i t  seems to me that  much is  made of  th is  

PowerPoint  presentat ion and i t  may be important  that  we 

have a look at  i t .    
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ADV MOHLAMONYANE SC :    I  was in  fact  going to i t  as my 

next  point .    

CHAIRPERSON :    I  do not  want  to  dera i l  you in  any way,  but  

you can just  f lag  that  point  so that  you come back to i t  a t  a  

la ter  s tage,  i f  you so wish,  at  th is  point .  

ADV MOHLAMONYANE SC :    Madam Chair ,  I  am actual ly  

get t ing to i t ,  r ight  in to i t ,  so that  Advocate Batohi  should be 

in  a posi t ion to fu l ly  expla in what  i t  enta i ls .   I t  is  on the next  

page actual ly ,  LO4.   This page on LO4,  LO00886,  where the  

subject  mat te r  i s  the Cato Manor  prosecut ion presentat ion,  is  10 

actual ly  fo l lowed by the presentat ion i tse l f  on the next  page .   

Unfor tunate ly,  these pages are not  numbered,  but  I  would  

accept  they are pa rked on the s ide .    

 I  do not  see number ing here .   My apologies .   They 

are numbered.   The next  page is  LO00887,  Madam Chai r  and 

your s is te rs,  which conta ins the Cato Manor  prosecut ion  

presentat ion wi th a date there appear ing as 7 Apr i l  2014 .   My 

eyes missed th is  number ing because i t  is  now put  on  the le f t -

hand s ide and my concent rat ion was on the top r ight  corner .    

CHAIRPERSON :    The last  paragraph that  you referred  us to 20 

in  LO00210 was 116 .   Do you in tend to go to that  PowerPoint ,  

or  you want  to  f i rs t  deal  wi th  those –  the fu r ther  paragraphs 

before you go there?   

ADV MOHLAMONYANE SC :    I t  was 115,  paragraph 115,  

Madam Chai r .   I  wanted to t ie  i t  wi th  the presentat ion i tse l f  
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before I  go to 116 .    

CHAIRPERSON :    Yes,  thank you .   Thank you.  

ADV MOHLAMONYANE SC :    Are you there,  Advocate 

Batohi?   

ADV BATOHI :    I  am.    

ADV MOHLAMONYANE SC :    I t  is LO4 on page LO00887,  

wherein you wi l l  see Cato Manor  prosecut ion presentat ion .   

Just  expla in what  exact ly  was happening here.  

ADV BATOHI :    Wel l ,  i f  one looks at  page 1,  the page before 

that ,  the presenta t ion,  where  the emai ls  are,  the emai l  a t  the  10 

bot tom f rom Sel lo  Maema to Advocate Chauke and other  

members of  the team, i ts  subject  is  emai l ing Cato Manor  

presentat ion,  7 Apr i l  2014 :  

“Dear co l leagues,  I  enclosed herewi th  

the s l ide prepara t ion by the team for  

your  at tent ion . ”   

and then i t  appears that  that  is  the  presentat ion that  fo l lows 

that  was at tached to that  emai l ,  because i t  is  dated on the  

f i rs t  page 7 Apr i l  2014 .   I t  is  Cato Manor  prosecut ion  

presentat ion is  the heading on page 887 .   I t  l is ts  the names 20 

of  a l l  the team members,  and on the r ight -hand s ide i t  l is ts  

Advocate MA Chauke as the  DPP South Gauteng 

(superv isor ) .    

ADV MOHLAMONYANE SC :    Before you leave that  top ic,  

what  i s  a superv isor?  What  do you understand by a  
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superv isor?   

ADV BATOHI :    Wel l ,  ord inar i ly ,  i t  is  one who superv ises 

other  persons,  bu t  the NPA Act  does def ine the superv isory  

funct ion in  terms of  one of  the powers of  the DPP,  and I  th ink 

i t  is  sect ion 22 .    

ADV MOHLAMONYANE SC :    I t  is  24(1) (c) ,  I  be l ieve .   Let  us  

go to i t  immediate ly when you –  so that  when you expla in i t ,  

you should be…  

ADV BATOHI :    Sect ion 24(1) (c)  of  the NPA Act .    

ADV MOHLAMONYANE SC :    Ja,  read the whole o f  24 (1) .   10 

Maybe that  can help .   Are you having a copy in  f ront  of  you?   

ADV BATOHI :    I  do.   I  am wai t ing for  the  Panel  to  cont inue.    

ADV MOHLAMONYANE SC :    Sect ion 24,  Madam Chair .    

ADV BATOHI :    May I  p roceed,  Cha i rperson?   

CHAIRPERSON :    Proceed,  Madam.  

ADV BATOHI :    Thank you.   Sect ion 24 :  

“Powers,  dut ies,  and funct ions of  

d i rectors and deputy d i rectors :  

(1 )   Subject  to  the provis ions of  sect ion 

179 and any other  re levant  sect ion of  20 

the Const i tu t ion,  th is  Act ,  or  any o ther  

law,  a d i rector  referred to in  sect ion  

13(1)(a)  has,  in  respect  of  the area for  

which he or  she has been appointed,  the 

power to :  
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(a )   Inst i tu te and conduct  c r iminal  

proceedings and to carry out  funct ions 

inc identa l  thereto ,  as contemplated in  

sect ion 23 ;  

(b )   Superv ise,  d i rect ,  and coord inate 

the work and act iv i t ies of  a l l  deputy  

d i rectors and prosecutors in  the o f f ice 

of  which he or  she is  the head ;  

(c )   Superv ise,  d i rect ,  and coord inate  

speci f ic  invest igat ions ;  and  10 

(d)   Carry out  a l l  dut ies and per form al l  

funct ions and exerc ise a l l  powers 

conferred or  imposed on or  assigned to 

h im or  her  under  any law which is  in  

accordance wi th the provis ions of  th is  

Act .  

A l l  o f  these powers are powers of  

d i rectors in  respect  of  the area fo r  which  

he or  she has been appointed,  as  per  

subsect ion 1. ”  20 

CHAIRPERSON :    Wi l l  subsect ion 2  be of  re levance?   

ADV MOHLAMONYANE SC :    Advocate  Batohi?   

ADV BATOHI :    I  can read that  in to the record .   In  addi t ion  

…[intervenes] .  

ADV MOHLAMONYANE SC :    Just  a  minute .   You do not  have 
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to  …[intervenes] .  

CHAIRPERSON :    The quest ion is  whether  i t  is  o f  any 

re levance.  

ADV BATOHI :    I f  I  could read i t  f i rs t ,  Chai rperson ?  

Chai rperson,  i t  would not  be of  re levance because i t  appears  

to  an invest igat ing d i rector  and not  to  a DPP,  a  sect ion 

13(1)(a)  DPP.   So i t  would not  be of  re levance,  Chai rperson .    

CHAIRPERSON :    A  sect ion 6 DPP would not  be an 

invest igator  –  cannot  be an invest igat ing d i rector .    

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  10 

CHAIRPERSON :    I  see in  subsect ion 2 (b)  i t  re fers to  the  

prosecut ion of  an appeal  in  any court  in  the Republ ic  

emanat ing f rom cr iminal  proceedings inst i tu ted  by the  

invest igat ing d i rector  o r  the persons author ised thereto by  

h im or  her .    

ADV BATOHI :    I  see that ,  Chai rperson .    

CHAIRPERSON :    You mainta in tha t  i t  is  o f  no re levance for  

our  purpose?   

ADV BATOHI :    No,  because i t  re fers speci f i ca l l y  to  the  

invest igat ing d i rector  in  that  sect ion.  20 

CHAIRPERSON :    Thank you.    

ADV MOHLAMONYANE SC :    I f  we may take i t  fur ther ,  maybe 

to assist  and to put  i t  wi th in context  …[intervenes] .  

CHAIRPERSON :    I  do understand to my quest ion .    

ADV MOHLAMONYANE SC :    I  wanted to  go to  8  so that  i t  
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should be read w i th  and be cont rasted and compared wi th  

…[intervenes] .  

CHAIRPERSON :    Wi th (2) .    

ADV MOHLAMONYANE SC :    Ja,  w i th  (2 ) .    

CHAIRPERSON :    I  th ink the answer  …[intervenes] .  

ADV MOHLAMONYANE SC :    Because i t  re la tes to 

…[intervenes] .  

CHAIRPERSON :    The answer  by Advocate Batohi  i s  

…[intervenes] .  

ADV MOHLAMONYANE SC :    Suf f ices.  10 

CHAIRPERSON :    I  am sat is f ied .    

ADV MOHLAMONYANE SC :    Advocate Batohi ,  I  want  to  take 

you to paragraph 118 in  L01,  Doctor  Broughton 's 

supplementary opin ion .   But  before I  do that ,  maybe fo r  

completeness sake,  s tar t  f rom 116 and read i t  in to the record,  

inc luding 117.  

ADV BATOHI :    I t  is  on page L000210? 

ADV MOHLAMONYANE SC :    Yes.    

CHAIRPERSON :    Just  g ive me a second .   Let  me go back to  

that  opin ion .   Yes,  thank you .   I t  is  L00? 20 

ADV BATOHI :    210,  Chai rperson.  

CHAIRPERSON :    210,  i t  is  Volume 1.   I t  is  vo lume 1 .    

ADV MOHLAMONYANE SC :    L01.    

CHAIRPERSON :    L00210.    

ADV MOHLAMONYANE SC :    That  is  correct ,  Madam Chai r .  
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CHAIRPERSON :    Thank you,  Counsel .   Paragraph?   

ADV MOHLAMONYANE SC :    Paragraph 116 .   From 

paragraph 116 up to and inc luding paragraph 118.  

CHAIRPERSON :    Thank you,  Counsel .   Proceed.    

ADV BATOHI :    Thank you,  Chai rperson .   116:  

“The fact  o f  the mat ter  is  that  Advocate 

Chauke,  a long wi th the prosecut ion 

team, took a prosecutor ia l  decis ion in  

reapply ing for  racketeer ing  

author isat ions to  be issued against  10 

Booysen and other  accused in  the Cato  

Manor case. ”  

That  is  on the basis of  the PowerPoint  presentat ion we deal t  

wi th .   Paragraph 117:  

“Evidence has been provided to me by 

Advocate Macadam, see at tached 

hereto an evidence bundle Annexure 

X…”   

And that  i s  an annexure,  I  wi l l  cont inue :  

“…which is  compr ised of  emai l  20 

exchanged between Advocate Maema 

and Advocate Chauke on 28 and 31 

March 2014.   This emai l  was a lso sent  

to  Advocate Noko and per ta ined to 

mutual  legal  assistance wi th Greece in  
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respect  of  a  wi tness in  the Booysen 

Cato Manor case.   What  i s  re levant  for  

present  purposes is  that  in  the emai l  o f  

28 March 2014 f rom Advocate Maema to  

Advocate Chauke and Advocate Noko,  

Advocate Maema proposed that  

Advocate Noko a lso  had to be  a par t  o f  

the br ie f ing session on Monday,  7 Apr i l  

2014.   Advocate Maema noted that  

Advocate Noko would benef i t  f rom the 10 

presentat ion or  any of  the issues which 

were ra ised there when he stated that …”   

Sor ry :  

“…or any of  the issues which were  

ra ised there .   He then stated that  he  

was,  however,  unsure whether  he  had 

the author i ty  to  inv i te  Advocate Noko to  

the br ie f ing session .   Advocate Chauke 

then repl ied to Advocate Maema per the  

emai l  o f  31 March 2014,  forwarding the  20 

response emai l  to  Advocate Noko that  

the la t te r  was to be present  at  the  

br ie f ing session of  7  Apr i l  2014 .   I t  

would seem, therefore,  g iven that  

Advocate Noko ind icated in  her  
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a f f idavi t ,  which  is  Annexure A to 

Advocate Broughton 's bundle opin ion,  

that  Ms Nxasana inst ructed her  dur ing a  

br ie f ing session wi th the prosecut ion  

team to d i rect ly  deal  wi th  the Booysen 

case as the DPP of  KZN,  that  the 

br ie f ing session  referred to in  the  

aforesaid emai l ,  Annexure  X  

Broughton 's opin ion,  and the 

PowerPoint  presentat ion dated 7  Apr i l  10 

2014,  which is  Annexure V to h is  

opin ion,  indeed took p lace wi th  the  

NDPP on such date .   I t  i s  s t r i k ing  that  

even though Advocate Noko was 

inc luded in  the br ie f ing meet ing wi th the 

NDPP, her  name did not  feature in  the 

PowerPoint  presentat ion .   This i s  fu r ther  

ev idence that  the  Booysen prosecut ion 

up to that  point  was being cont ro l led and 

d i rected by Advocate Chauke.   I t  is  a lso  20 

st r i k ing that  Advocate Maema had to  

request  f rom Chauke author i ty  to  inv i te  

Advocate Noko to a br ie f ing session  

wi th the NDPP on the case,  whereas a l l  

a long he was de jure  requi red to report  
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to  Advocate Noko on the case,  s ince she 

was the DPP who had jur isd ict ion on the  

mat ter . ”  

Should I  proceed,  Counsel?   

CHAIRPERSON :    Who was the de jure  person refer red to?   

ADV BATOHI :    Chai rperson,  as I  read th is ,  the de ju re  person 

wi th author i ty  would have been Advocate Noko because she 

was the DPP in KwaZulu -Nata l .   And what  Doctor  Broughton 

is  saying there is  that ,  accord ing to the law,  he would have 

been requi red to report  to  Advocate  Noko,  whereas a l l  a long 10 

he was de ju re  requi red to report  to  Advocate Noko on the  

case s ince she was the DPP,  and that  was not  the case .    

CHAIRPERSON :    [ Ind ist inct ]…  i f  my understanding is  

correct ,  that ,  lega l ly  speaking,  Advocate Chauke would then 

have been expected to report  to  Advocate Noko?   

ADV BATOHI :    No,  chai rperson,  no t  Advocate Chauke,  but  i t  

is  Advocate Maema,  i f  one reads f rom four  l ines f rom the 

bot tom:  

“ I t  is  a lso st r i k ing  that  Advocate Maema 

had to request  f rom Advocate Chauke 20 

author i ty  to  inv i te  Advocate Noko to a  

br ie f ing session wi th the NDPP on the  

case,  whereas a l l  a long,  in  terms o f  the 

law,  he should have been report ing to  

Advocate Noko,  which he was not  
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do ing. ”  

That  was the poin t  he was t ry ing to make .    

CHAIRPERSON :    Advocate Maema?  

ADV BATOHI :    That  is  cor rect ,  chai rperson .   Advocate  

Chauke and Advocate Noko would be the same level  as DPPs,  

and they would not  be report ing to each other ,  Chai rperson.  

CHAIRPERSON :    I  understand.   Thank you.   Thank you fo r  

the c la r i ty .  

ADV MOHLAMONYANE SC :    Le t  us  then go back to  the  

PowerPoint  presentat ion .   There are severa l  documents there 10 

at tached f rom page L04 ,  LO0087.   Are they of  any 

s igni f i cance?   

CHAIRPERSON :    Before you do that ,  Counsel ,  we have 

exhausted 117,  paragraph 117,  and which document  are you 

going to now?   

ADV MOHLAMONYANE SC :    I  am referr ing her  back to the  

prosecut ion presentat ion,  the PowerPoint  –  the document  

deal ing wi th the PowerPoint  prosecut ion presentat ion of  7  

Apr i l  2014.  

ADV BATOHI :    Just  paging through th is  PowerPoint  20 

presentat ion,  i t  seems to  summarise  a l l  o f  the dockets  in  th is  

mat ter ,  and the dockets,  a  number of  pages refer  to  the  

dockets,  and then i t  cont inues .   And then f rom paragraph –  

sorry,  page 936,  i t  deals wi th the enterpr ise,  and tha t  would  

be a requi rement  in  terms of  the racketeer ing charges .   One 



26 NOVEMBER 2025  –  DAY 8  

Page 92  o f  137  

is  requi red to prove that  there was an enterpr ise,  and that  is  

def ined there,  which I  wi l l  not  go in to unless requi red to .   And 

they say who the enterpr ise is .   And then f rom page 939,  they 

deal  wi th  the evidence l ink ing Accused 1,  and that  is  the end 

of  the presentat ion.  

CHAIRPERSON :    I  am lost .    

ADV BATOHI :    Apologies,  Chai rperson .    

CHAIRPERSON :    PowerPoint  bund le?  

ADV MOHLAMONYANE SC :    Bundle L04,  Madam Chair .    

CHAIRPERSON :    L04.    10 

ADV MOHLAMONYANE SC :    L00887,  where the Cato Manor  

prosecut ion presentat ion document  appears.  

CHAIRPERSON :    887?   

ADV MOHLAMONYANE SC :    Yes.    

CHAIRPERSON :    Yes,  thank you .   And Advocate Batohi  was 

reading f rom which page?   

ADV BATOHI :    Chai rperson,  f rom 887 and then through to  

935,  seems to be a summary of  the dockets at  a  h igh level ,  

and then f rom 936 i t  is  deal ing wi th the e lements to  prove a  

racketeer ing charge,  which you have to have an enterpr ise,  20 

and then i t  goes on to the evidence .    

 One would have expected th is ,  such a  presentat ion,  

to  a lso inc lude the pat tern of  racketeer ing act iv i t y ,  which is  

a lso requi red in  terms of  racketeer ing,  but  th is  p resentat ion 

does not  have that .   I t  deals wi th the evidence in  br ie f ,  and 
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that  is  the end of  the presentat ion,  Chai rperson .   I t  appears 

that  th is  was a presentat ion that  was being prepared for  the 

Nat ional  Di rector  to  recommend another  racketeer ing,  the  

author isat ion of  another  racketeer ing cer t i f icate .    

CHAIRPERSON :    From 00936?   

ADV BATOHI :    The PowerPoint  i s  f rom 00887.  

CHAIRPERSON :    No,  the point  you are making now that  i t  

seems that  that  par t  was in tended,  seemed to have been 

in tended fo r  the purpose of  author isat ion of  a  racketeer ing  

cer t i f icate .    10 

ADV BATOHI :    No.   To be c lear ,  Chai rperson,  I  sa id the  

ent i re  presenta t ion was in tended to support  a  

recommendat ion for  the cer t i f icate .    

CHAIRPERSON :    The whole por t ion? 

ADV BATOHI :    That  i s  cor rect ,  the ent i re  presentat ion,  but  

f rom 936 i t  deals  speci f ica l l y  wi th  cer ta in e lements  of  the  

…[intervenes] .  

CHAIRPERSON :    The enterpr ise.  

ADV BATOHI :    Exact ly ,  o f  a  racketeer ing charge .    

CHAIRPERSON :    You may proceed,  Counsel .    20 

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   Let  

me then hasten to take you to paragraph 148 of  Doctor  

Broughton 's supplementa l  op in ion ,  and the page is  L000228 .    

CHAIRPERSON :    I  suppose we are  st i l l  on the point  that  you 

star ted at ,  the prosecutor ia l  decis ion making.  
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ADV MOHLAMONYANE SC :    We are st i l l  there,  Madam 

Chai r .    

CHAIRPERSON :    Are we st i l l  there?   

ADV MOHLAMONYANE SC :    Yes,  we are st i l l  there .    

CHAIRPERSON :    Are  you going to f in ish on that  point ,  or  is  

i t  s t i l l  go ing to take us long?  Otherwise,  we have to  adjourn 

for  lunch.  

ADV MOHLAMONYANE SC :    I  am wrapping up .   I t  is  not  

going to take long .   I t  wi l l  take about  two to three minutes 

because I  am going to refer  her  to  her  af f idavi t ,  and then we 10 

c lose i t .  

CHAIRPERSON :    Yes,  thank you .   You may proceed .    

ADV MOHLAMONYANE SC :    Can you read that  paragraph 

in to the record?   

CHAIRPERSON :    Which paragraph?  

ADV MOHLAMONYANE SC :    148 in  L01,  supplementary  

opin ion of  Doctor  Broughton.  

CHAIRPERSON :    LO? 

ADV MOHLAMONYANE SC :    L01 Bundle,  page L000220.    

CHAIRPERSON :    I t  wi l l  be helpfu l  i f  you can speak louder .   20 

Speak to that  mic .  

ADV MOHLAMONYANE SC :    L01,  page L000220.    

CHAIRPERSON :    Yes,  thank you.  

ADV MOHLAMONYANE SC :    Can you read i t  in to the record?   

CHAIRPERSON :    What  is  th is  document?  I t  comes f rom 
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paragraph …[intervenes] .  

ADV MOHLAMONYANE SC :    I t  s t i l l  forms par t  o f  Doctor  

Broughton 's  …[intervenes] .  

CHAIRPERSON :    I t  is  par t  o f  paragraph 147,  yes .   I  beg your  

pardon,  220,  yes .   Paragraph 147 of  Doctor  Broughton 's 

opin ion,  yes .    

ADV MOHLAMONYANE SC :    147,  Madam Chair ,  deals wi th 

date of  meet ings document .    

CHAIRPERSON :    I  am saying th is  paragraph,  th is  por t ion 

that  you are referr ing us to,  f lows f rom the previous page,  10 

paragraph 147.  

ADV MOHLAMONYANE SC :    Yes,  the previous page 

conta ins paragraph 147 .    

CHAIRPERSON :    Counsel ,  I  am asking you a very s imple 

quest ion.   This par t  is  par t  o f  paragraph 147?   

ADV MOHLAMONYANE SC :    The par t  on page 220 .   Yes,  i t  

is ,  before paragraph 148 .    

ADV BALOYI -MERE SC :    So you are refer r ing the wi tness to 

paragraph 148?   

ADV MOHLAMONYANE SC :    Indeed.  20 

ADV BALOYI -MERE SC :    Okay.  

CHAIRPERSON :    Yes,  that  i s  why I  am confused because 

that  top par t ,  quoted 19 June 2012 in  quotat ion marks,  is  par t  

o f  147.   So we are going to paragraph 148 .    

ADV MOHLAMONYANE SC :    That  is  correct ,  Madam Chai r .  
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CHAIRPERSON :    Thank you.   Proceed,  Counsel .    

ADV MOHLAMONYANE SC :    I  ask that  you read in to the 

record paragraph 147 .   147.    

ADV BATOHI :    Paragraph 147?   

ADV MOHLAMONYANE SC :    148,  rather .  

ADV BATOHI :    Chai rperson,  paragraph 148 fa l l s  under a 

heading at  L0218,  which says Advocate Chauke immersed 

h imsel f  in  the invest igat ions of  the Booysen case .   I t  appears  

to  be where  Doctor  Broughton is  pul l ing out  cer ta in conduct  

and to support  that .   I  am t ry ing to contextual ise 148,  10 

Chai rperson.   And then at  147,  he l i s ts  var ious meet ings that  

he at tended to,  and my recol lect ion is  that  that  was deal t  wi th  

in  ev idence ear l ie r .   And then at  148,  he says :  

“ I t  is  submit ted that  the above conduct  

by Advocate Chauke v is -à-v is  the 

invest igat ion of  the Booysen Cato  

Manor case is  not  consistent  wi th  the  

DPP,  who c la ims to merely put  together  

and coord inated a prosecut ing team to 

conduct  a prosecut ion in  another  DPP's  20 

jur isd ict ion .   This is  besides the  fact  

that  Annexure B and J of  Broughton 's 

opin ion ref lect  that  Advocate Chauke 

at tended court  appearance in  the  

Booysen case in  Durban,  inc luding at  
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the bai l  appl ica t ion .   Indeed,  even 

though he is  the DPP of  South Gauteng,  

Johannesburg,  Advocate Chauke on 19 

June 2012 had a meet ing wi th the KZN 

Regional  Cour t  President ,  Mr 

Ndimande,  to  d iscuss avai lab i l i t y  of  

Regional  Court  Magist rate to  hear the 

bai l  appl icat ion,  and that  is  footnoted .   

The quest ion ar ises wi th respect  how 

th is  could have happened where  10 

Advocate Chauke  was not  the DPP of  

KZN having jur isd ict ion over  the case. ”  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .   I  wi l l  

then refer  the wi tness to her  af f idavi t ,  her  bundle,  and then 

wrap i t  up before we adjourn for  lunch recess,  whereaf ter  we 

wi l l  proceed wi th the process that  she took when she referred 

the mat ter  to  the Of f ice of  the Pres ident .    

CHAIRPERSON :    Thank you.  

ADV MOHLAMONYANE SC :    Go to Paragraph 152,  Advocate  

Batohi ,  o f  your  af f idavi t  on page 65 .    20 

ADV BATOHI :    I  am there.    

ADV MOHLAMONYANE SC :    Ja,  you may proceed and read 

i t  in to the record.  

ADV BATOHI :    Yes.   So just  fo r  context ,  Chai rperson,  so 

Advocate Nxasana,  Mr Nxasana,  dur ing h is term did not  
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author ise any racketeer ing cer t i f i ca tes,  and as per  paragraph 

152 on page 65,  subsequent ly  Advocate Shaun Abrahams,  

who had been appointed as the NDPP on 18 June 2015,  

issued f resh racketeer ing cer t i f icates for  the prosecut ion of  

Booysen and members of  the Ser ious and V io lent  Cr imes Uni t  

on 13 February 2016 .    

CHAIRPERSON :    What  we have been deal ing wi th before 

paragraph 152,  you were expla in ing the c i rcumstances 

per ta in ing to that  gap that  you spoke about .    

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  10 

CHAIRPERSON :    Not  covered in  your  af f idavi t .    

ADV BATOHI :    That  i s  cor rect ,  Chai rperson .    

ADV BALOYI -MERE SC :    Advocate Batohi ,  you said Mr  

Nxasana d id not  re instate the racketeer ing charges,  and 

subsequent  to  that ,  Advocate  Shaun Abrahams was 

appointed.   Should one understand that  you are saying 

because Mr Nxasana d id not  re instate the  racketeer ing  

charges,  he was then removed so that  Mr Abrahams should 

be appointed?  Because when you say subsequent  to  th is ,  i t  

creates a chain .   Can I  understand i t  to  be l inked to the non -20 

re instatement  of  the racketeer ing charges,  or  i t  is  jus t  the use 

of  the word subsequent?   

ADV BATOHI :    No,  i t  is  the use of  the word because when I  

deal t  wi th  152,  I  had  not  even dea l t  wi th  the gap .   So I  am 

reading as is ,  but  there was a lo t  o f  publ ic i t y  a round Mr  
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Nxasana 's appoin tment  and remova l  f rom of f ice .   That  is  a l l  I  

can say about  tha t .    

ADV BALOYI -MERE SC :    Thank you,  Advocate Batohi .    

ADV BATOHI :    Thank you,  Chai rperson.  

CHAIRPERSON :    Advocate Mohlamonyane,  are you 

wrapping up,  o r  should we assume that  you are going to then 

proceed f rom 153?   

ADV MOHLAMONYANE SC :    To now deal  wi th  the process .    

CHAIRPERSON :    I  beg your pardon?   

ADV MOHLAMONYANE SC :    No,  I  am mistaken .   I  wi l l  take 10 

inst ruct ions because the  next  mat ter  i s  the  Mdlu l i  mat ter ,  and 

the process deals  wi th both the Mdlu l i  and Booysen mat ters .   

I  wi l l  take inst ruct ions on that .    

CHAIRPERSON :    Yes,  I  want  to  know,  on th is  aspect ,  have 

you wrapped up on th is  aspect?   

ADV MOHLAMONYANE SC :    I t  has been wrapped up,  Madam 

Chai r .   The aspect  that  t roubled Advocate Batohi  together  

wi th me on the gap.  

CHAIRPERSON :    Yes,  before you go to Mdlu l i ,  and I  am just  

ment ion ing i t  now,  we may have some few quest ions to  c la r i fy  20 

aspects in  re lat ion to th is  Booysen  mat ter  before you go to  

the Mdlu l i  mat ter .   Thank you,  Counsel .   I t  is  14:30 now on 

that  watch .   Let  us take an adjournment  for  45 minutes to  

have lunch.   We wi l l  reconvene at  quarter  past  th ree .   We 

adjourn.  
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ENQUIRY ADJOURNS 

ENQUIRY RESUMES 

ADV SKOSANA SC :    Madam Chair?  Madam Chair?  

CHAIRPERSON :    Good af te rnoon,  everyone .   Yes,  Counsel?  

ADV SKOSANA SC :    Yes.   Sorry,  Madama Chai r .   I  just  

needed to ask,  to  be excused .   I  understand that  the  

proceedings might  go a l i t t le  b i t  la te r  than usual  today,  in  

v iew of  my preparat ions that  I  have to do st i l l  for  my 

appearance tomorrow.    

CHAIRPERSON :    Perhaps th is  is  then an appropr ia te  10 

moment  to  p lace yoursel f  p roper ly  on the record yoursel f .   Did  

you ear l ie r?  

ADV SKOSANA SC :    We d id  yesterday .   We d id p lace 

ourselves on the record,  yes .    

CHAIRPERSON :    You d id?  

ADV SKOSANA SC :    Yes.  

CHAIRPERSON :    Yes.   I  th ink we wi l l  have no object ion in  

l ight  of  what  you ment ioned th is  morning in  Chambers .   We 

understand that  because of  the d iv is ion of  labour,  you might  

have to go and cont inue wi th other  preparat ions e lsewhere.  20 

ADV SKOSANA SC :    Thank you so much .   Thank you,  Madam 

Chai r .    

CHAIRPERSON :    Thank you,  Advocate Skosana.   You are  

excused.    

ADV SKOSANA SC :    Thank you .   Counsel  and Advocate  
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Batohi ,  Advocate Skosana,  Chau ke rather ,  we in tend to star t  

and adjourn at  16 :30 .   Madam, you are st i l l  under oath .   

ADV BATOHI :    Noted,  Chai rperson.  

CHAIRPERSON :    Advocate Mohlamonyane?  

SHAMILA BATOHI :    (s t i l l  under oa th)  

EXAMINATION BY ADV MOHLAMONYANE SC (Continues) :    

When we adjourned,  Madam Chair ,  you ind icated that  you 

were having a few quest ions that  you would l i ke to  pose to 

the wi tness,  Advocate Batohi .    

CHAIRPERSON :    Yes,  thank you,  Counsel .   Paragraph 156 10 

of  Advocate Batohi 's  af f idavi t  summarises,  I  suppose,  the  

essence of  the a l legat ions against  Advocate Chauke.   Wi l l  i t  

be cor rect  to  then have regard  to th is  paragraph conceded in  

l ine wi th the te rms of  reference and the 3.1 and the 

subparagraphs there?  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson .    

CHAIRPERSON :    When you look a t  the terms of  reference,  

and I  ask th is  quest ion bear ing in  m ind that  the answer could  

probably enta i l  i l legal  pr inc ip les regard ing what  const i tu tes 

evidence and what  does not  const i tu te evidence,  the common 20 

thread that  runs through the te rms of  reference f rom 

paragraph 3,  at  least  3.1.1 up to the end,  in  re lat ion to the 

Cato Manor mat ter ,  the Booysen mat ter ,  unt i l  3 .1.1.5 ,  is  that  

Advocate Chauke misconducted h imsel f  in  the manners  

descr ibed in  those paragraphs ,  to  summarise,  by inst i tu t ing  
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the racketeer ing  charges,  I  am just  paraphrasing that ,  

support ing a decis ion to prosecute the accused,  

notwi thstanding that  there was no evidence,  recommended to 

the Act ing Nat ional  Di rector  of  Pub l ic  Prosecut ions to issue 

a racketeer ing author isat ion cer t i f icate,  whereas there was 

no evidence,  sought  to  defend the inst i tu t ion  of  the  

racketeer ing charges in  the review proceedings,  when there  

was no evidence to just i fy  t he inst i tu t ion of  such review 

proceedings,  inst i tu ted an appeal  against  the judgment  of  

Judge Gorven in  the review case,  whereas there was no 10 

evidence just i fy ing the inst i tu t ion of  the racketeer ing  

charges.   And last ly ,  a t tempted to have the racketeer ing  

charges against  Major  General  Booysen and members of  the 

Cato Manor uni t  by re insta t ing the prosecut ion,  

notwi thstanding that  there was no evidence.   I  am just  

paraphrasing those paragraphs .    

 But  the common threa d is  that  in  a l l  those aspects,  

in  which he is  a l leged to have done cer ta in th ings unlawfu l l y ,  

as you say in  your  af f idavi t ,  the i r  threat  is  that  there  was no 

evidence.   I  would  l ike you to just  take us there.   Is  i t  correct  20 

that  there was no evidence whatsoever?  Assuming,  le t  us  

work on the assumpt ion,  that  Advocate Chauke took 

prosecutor ia l  decis ions .    

 Let  us  even assume that  he was author ised to do 

what  he  d id in  KZN in the Cato Manor .   Let  us work on those 
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two assumpt ions.   The quest ion then remains,  that  being the 

case,  can i t  safe ly be said,  g iven the evidence that  has been 

presented to us,  put  as ide the lega l  opin ions,  but  look at  the  

evidence in  the form of  af f idavi ts  themselves,  whether  one 

can safe ly say there was no ev idence?  

ADV BATOHI :    Thank you,  Chai rperson .   Chai rperson,  I  

would say that  there was,  I  cannot  say there was no evidence,  

I  wi l l  say there was insuf f i c ient  ev idence,  because i f  you look 

at  –  i f  I  may expla in,  Chai rperson ?  I f  you look at  the  

racketeer ing charges,  one would have expected tha t  in  that  10 

should,  le t  us  assume the case proceeded,  wel l ,  not  the case  

–  le t  me rephrase that ,  le t  me star t  again .    

 In  the assessment  of  whether  the evidence met  the 

standard of  a  reasonable prospect  of  a  successfu l  

prosecut ion,  one would look at  what  the evidence was,  and 

in  that  par t icu lar  case,  one would have looked at  a l l  o f  the 

evidence in  a l l  the murder dockets,  o ne would have looked at  

var ious p ieces of  ev idence,  and some of  that  would have been 

admissib le as evidence.  

 The quest ion wou ld be whether  there was suf f ic ient  20 

evidence to prosecute on racketeer ing charges .   I  should  –  

so that  is  my answer,  Chai rperson .   You cannot  say there was 

no evidence,  but  there  was insuf f ic ient  ev idence to prosecute  

on the racketeer ing charges .   And I  hasten to add that  a l l  o f  

the dockets,  the  under ly ing dockets,  the murder dockets,  
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were submit ted to the DPP Kwazu lu -Nata l  to  consider  each 

one of  those dockets ind iv idual ly  and decide whether  there is  

any case,  anyone can be charged f rom th is  g roup or  anyone 

e lse f rom the group of  the accused in  the racketeer ing  

prosecut ions .    

 The DPP in KZN decl ined to prosecute a l l  o f  the  

dockets except  one,  where the mat ter ,  I  d id  test i fy  about  th is  

ear l ie r ,  where the mat ter  proceeded to court  in  the one 

mat ter ,  and the accused were acqu i t ted.  

CHAIRPERSON :    I  am more concerned about  the s tandard  10 

of  p roof  of  the test ,  i f  any,  appl icable at  the stage of  a  

prosecutor  decid ing that  on the facts before me,  I  am going 

to prosecute these accused persons .   We are not  yet  at  a  t r ia l  

where the  standard of  p roof  i s  beyond reasonable doubt .   I t  

is  a t  that  pre l iminary stage when you form a v iew as a  

prosecutor ,  and p lease advise me i f  I  misunderstand because 

I  never prosecuted,  wi th  your  exper ience and your 

knowledge.  

 At  the stage when a prosecutor  s i ts  wi th  evident ia l  

mater ia l  in  the fo rm of  af f idavi ts ,  that  could inc lude,  and I  am 20 

just  g iv ing an example,  that  could inc lude evidence such as 

the one conta ined in  the af f idavi t  o f  Colonel  A iyer ,  among 

others.   Be i t  admissib le or  not  at  that  s tage,  and others,  what  

standard wi l l  a  p rosecutor  be obl iged to adhere to  at  that  

s tage?  
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ADV BATOHI :    Chai rperson,  a prosecutor  …[ intervenes] .  

CHAIRPERSON :    The standard of  proof ,  by the way .    

ADV BATOHI :    Yes,  thank you,  Chai rperson.   A  prosecutor  

can enro l ,  may enro l  a  mat ter  where there is  pr ima fac ie  

ev idence of  the commission of  an o f fence .   That  is  one of  the  

standards.   As a mat ter ,  when a prosecutor  decides to  

prosecute a mat ter ,  i t  may be for  –  le t  me expla in .   There is  

pr ima fac ie  ev idence and there is  reasonable prospects of  a  

successfu l  p rosecut ion,  which are two d i f fe rent  s tandards.  

 Prima fac ie  is ,  in  my v iew,  at  a  s l ight ly  lower level  10 

than reasonable prospects of  a  successfu l  prosecut ion .   You 

might  have a case where a mat ter  is  enro l led  and then there 

is  fu r ther  invest igat ion done,  and the mat ter  i s  reassessed,  

and then the standard,  the  amount  of  ev idence increases and 

you reach the s tandard of  a  reasonable prospects of  a  

successfu l  p rosecut ion .    

 I t  does not  mean that  pr ima fac ie  does not  mean 

there is  a reasonable prospects of  a  successfu l  prosecut ion.   

But  i t  is ,  in  my v iew,  is  a b i t  o f  a  lower standard .   But  when 

you assess,  when you assess what  the prospects of  a  20 

successfu l  p rosecut ion are,  which  is  the standard that  we 

would apply in  decid ing whether  to  proceed wi th a  

prosecut ion,  our  Prosecut ion Pol icy  guidel ines g ive 

ind icat ions of  what  are the cr i ter ia  that  one should consider  

when t ry ing to assess whether  the evidence meets the  
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requi red standard .   And we d id go through that  ear l ie r  in  my 

test imony.   I f  I  could be assisted to take the  Panel  to  that ,  

which wi l l  assist  the Counsel .    

CHAIRPERSON :    Yes,  i t  wi l l  be helpfu l  i f  you can take us  

…[intervenes] .  

ADV BATOHI :    I f  someone can assist .   I t  is  in  my a f f idavi t .   

I  was t ry ing to f ind  …[intervenes] .  

CHAIRPERSON :    The pol ic ies are under the fo lder ,  po l i c ies  

and d i rect ives .    

ADV BATOHI :    I  do a lso have i t  in  my af f idavi t .  10 

CHAIRPERSON :    Counsel ,  i f  you have a copy or  your  team 

has a copy,  you may assist  Advocate Batohi  wi th  your copy .   

I  have made markings in  my copy,  so I  cannot  borrow i t  to  

you r ight  now.    

ADV BATOHI :    Chai rperson,  I  have in  paragraph 24 of  my 

af f idavi t .  

ADV MOHLAMONYANE SC :    On page 14,  Madam Chai r .    

ADV BATOHI :    On page 14,  I  beg your pardon .   Yes.   

Paragraph 24 of  my af f idavi t .   We could st i l l  t ry  to  f ind the  

precise p lace in  the pol icy i f  the col leagues can t ry  to  f ind 20 

that .    

CHAIRPERSON :    I  suppose your team wi l l  assist  in  locat ing  

those re levant  por t ions of  the pol icy.   You can then proceed 

wi th paragraph 24,  you said?  

ADV BATOHI :    Yes.   Thank you,  Chai rperson .   I t  says:  
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“The decis ion  to  prosecute or  not  to  

prosecute must  be made in  accordance 

wi th the NPA Prosecut ion Pol icy  and 

Prosecut ion Pol icy Di rect ives.   The 

Prosecut ion Pol icy  prescr ibes var ious 

factors that  must  be considered by a 

prosecutor ia l  member of  the NPA,  

genera l ly  refer red  to as a prosecutor …”  

E t  cetera ,  I  wi l l  leave that  out :  

“…when decid ing  whether  to  prosecute 10 

or  not  to  prosecute .   In  essence,  the 

prosecutor  must  have regard to the 

contents of  the case docket ,  that  i s  the 

pr ima fac ie  ev idence and statements  

conta ined in  the dockets,  as wel l  as  any 

vers ion prof fe red by the accused in  what  

is  ca l led a warning statement  or  a 

confession,  or  any other  statement  

made by the accused .   The prosecutor  

must  evaluate such evidence,  tak ing  20 

in to account  a l l  re levant  factors,  

inc luding how st rong the case is  fo r  the  

State,  whether  the evidence is 

admissib le,  whether  the State wi tnesses 

are credib le,  whether  the evidence is  
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re l iab le,  whether  the evidence is  

avai lab le,  and how st rong the case is  for  

the accused or  the Defence. ”  

Those are some o f  the factors to  be considered,  Chai rperson .    

CHAIRPERSON :    Having regard to those factors that  a re  

referred to in  paragraph 24,  wi l l  I  be cor rect  to  say the 

prosecutor  has a  car te  b lanche to  make that  determinat ion 

wi thout  in ter fe rence?  He has that  f reedom, the r ight  f reedom .   

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    In  a mat ter  l i ke th is ,  should you  not  d i rect  10 

us  to those aspects  of  paragraph 24 that  a re suggest ive of  

the fact  that  the prosecutor ,  Advocate Chauke in  th is  

instance,  i f  I  may,  d id not  apply h is  mind,  d id not  take in to  

account  the re levant  factors,  d id  not  look at  what  was 

admissib le or  not  admissib le,  what  was l i ke ly to  be credib le 

or  incredib le,  re l iab le or  unre l iab le ,  e t  cetera?  

ADV BATOHI :    Chai rperson,  i t  would requi re me to go 

through the evidence very carefu l l y .   I  should a lso ind icate 

that  the report  o f  Advocate de Kock,  the de Kock report  that  

looked in to th is  mat ter ,  sets out  a l l  o f  these issues in  a lo t  o f  20 

deta i l .   We can cer ta in ly  go th rough that .   I  do not  want  to  

miss out  anyth ing  in  t ry ing to th ink  about  i t  as I  am s i t t ing 

here because th is  is  a very compl icated issue .   So I  do want  

to  make sure that  i t  is  covered proper ly .   I t  is  covered there.   

My understanding is  that  ev idence wi l l  be tendered as wel l  by  
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another  wi tness that  wi l l  go in to the deta i l s  of  that  mat te r .    

CHAIRPERSON :    I  am going to park i t  there .   And perhaps 

my s is te rs have quest ions f lowing f rom these quest ions.  

MS RAMAGAGA :    Right .   Advocate Batohi ,  the quest ions 

that  I  am going to ask you now wi l l  a lso be conf ined to an  

assumpt ion that  Advocate Chauke  exerc ised the power that  

he had.   And the focal  po int  is  about  ev idence,  lack of  

ev idence that  is  decr ied across that  c lause 3 of  the terms of  

reference.  

 Now,  is  i t  cor rect  or  not  that  in  the course of  exerc ise  10 

of  the prosecutor ia l  decis ion -making wi th in a d i rectorate or  

the seat  of  cour t ,  as they have the seats,  wi th in that  there 

would be teams o f  prosecutors who fa l l  under the par t icu la r  

d i rectorate?  

ADV BATOHI :    That  i s  cor rect .    

MS RAMAGAGA :    That  is  cor rect .  

ADV BATOHI :    There would be prosecutors and some of  them 

may be organised in  teams,  in  a d iv is ion .    

MS RAMAGAGA :    Yes.   Now,  is  there a  t ime where you f ind  

that  there is  a d i f ference of  opin ion among the prosecutors  20 

about  whether  or  not  the  mat ter  should  be proceeded to  

prosecut ion?  There are such?  I  see you are nodding just  for  

the record .    

ADV BATOHI :    Yes,  no,  I  thought  you were going to cont inue 

wi th your quest ion.  
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MS RAMAGAGA :    Okay.  

ADV BATOHI :    Yes,  there are instances where there would  

be d i f ferences of  opin ion and one would have to cons ider  the 

issue.    

MS RAMAGAGA :    And there would a lso be cases,  in  such 

cases,  where you f ind that  there  is  a to - ing and f ro - ing  

between or  amongst  the prosecutors .   One persuad ing the  

other  and u l t imate ly  they reach a point  that ,  wel l ,  they wi l l  

agree to d isagree and then someone,  maybe senior ,  may 

come in to  t ry  to  g ive d i rect ion.  10 

ADV BATOHI :    Yes,  cer ta in ly .    

MS RAMAGAGA :    Does i t  happen?  

ADV BATOHI :    That  does happen.    

MS RAMAGAGA :    Ja.   And out  of  that  type of  exerc ise,  the  

cases would be processed to a point  o f  prosecut ion and 

maybe prosecut ion to f ina l i t y .   Others,  they would star t  wi th  

prosecut ion and hal fway,  because of  the cont inuous 

assessment ,  there would be a recommendat ion that  the  

prosecut ion be stopped and so fo r th .   Am I  correct?  

ADV BATOHI :    On that  point ,  i t  is  qui te  rare .   I  do not  have 20 

the f igures,  but  the DPPs do decide whether  to  stop  

prosecut ions.   But  f rom my understanding,  that  is  qui te  ra re .   

Once a prosecut ion star ts ,  o f  course,  there could be charges 

that  may be wi thdrawn before  p lea .   Before p lea,  yes,  you 

could wi thdraw charges for  var ious reasons.   But  once a p lea  
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is  taken,  then the charges cannot  be wi thdrawn .   The 

prosecut ion must  be  stopped ,  and that  requi res  a DPP to  

author ise the stopping of  a  prosecut ion.  

 Before p lea,  when i t  is  wi thdrawn,  a prosecutor  can 

do that  wi thout  get t ing the express author i ty  of  the DPP 

because we deal  wi th  hundreds of  thousands of  cases in  the 

courts .   So,  just  to  make the d ist inc t ion between a wi thdrawal  

before p lea and a  stopping of  a  prosecut ion af te r  p lea,  which 

requi res the DPP's author isat ion in  the la t ter  case .    

MS RAMAGAGA :    Ja,  I  understand the process qui te  wel l .   10 

The wi thdrawal  o f  charges as aga inst  the stopping of  the 

proceedings or  pursuing a par t icu la r  charge .   So,  the  

quest ion that  I  had asked you was about  the issue o f  where 

you wi l l  f ind that  even i f  a  recommendat ion had been made 

that  a mat ter  go fo r  prosecut ion,  because of  other  

developments  and a lso in  the spi r i t  o f  a  cont inual  assessment  

of  the case,  there  are cases where there would be e i ther  a  

wi thdrawal  before p lea,  of  course,  or  a stoppage through 

proper processes of  the proceedings .    

ADV BATOHI :    That  i s  cor rect .   I t  can happen.   A l though I  20 

said stopping is  more rare than wi thdrawal .    

MS RAMAGAGA :    I  understand tha t ,  yes.   Now,  i f  there is  a  

decis ion,  a prosecutor  takes a decis ion that  the mat ter  be  

proceeded wi th,  and dur ing the course of  cont inuous 

assessment  that  a moment  comes where a person is  of  the  
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v iew that  cont inu ing wi th th is  mat ter  could const i tu te a  

miscar r iage of  just ice or  undermin ing the const i tu t ion .   In  

such a case,  when that  happens,  is  there any judgment  that  

is  cast  upon the prosecutor  who then la ter  comes up?  And 

when I  say prosecutor  in  th is  case,  p lease understand me .   I  

am ta lk ing about  the prosecut ion hol is t i ca l ly ,  be  i t  f rom the 

top to,  ja ,  that  is  r ight .  

ADV BATOHI :    I f  the prosecutor  had good reason in  the f i rs t  

instance to enro l  and charge,  then,  of  course,  th ings can 

change and charges can be wi thdrawn and there  w i l l  be no 10 

consequences,  as long as the in i t ia l  decis ion to prosecute  

was taken responsib ly  and there was suf f ic ient  ev idence that  

supported that  decis ion .   That  is  very important .    

 I f  there is  the converse,  a prosecutor ,  there was 

grossly insuf f ic ient  ev idence or  no evidence and the  

prosecutor  enro l led i t  and then wi thdrew i t ,  then,  of  course,  

there must  be consequences,  depending on the facts of  each 

mat ter .  

MS RAMAGAGA :    But  then who would arb i t ra te on the  

quest ion of  judging the decis ion of  the prosecutor  who could  20 

have proceeded wi th the  mat ter?  Who becomes the arb i ter  

to  say,  but  in  th is  case,  th is  was actual ly  to ta l l y  unreasonable  

and uncal led for ,  or  th is  was just i f ied even though the case 

is  lost  by the State,  but  there was just i f i cat ion,  who becomes 

the arb i ter  of  that?  
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ADV BATOHI :    You could have exper ienced prosecutors in  

the NPA that  could look in to the mat ter .    

MS RAMAGAGA :    And how does that  happen?  Does i t  

happen just  o f  the prosecutor  or  the NDPP's vo l i t ion?  Or i s  

i t  something that  would be coming f rom somewhere where  

someone says,  but  we have got  to  look at  th is .   And when I  

say that ,  I  am also looking at ,  you know,  there are cases 

where you f ind that  there is  just  publ ic  outcry about  a mat ter  

being proceeded wi th or  not  being proceeded wi th.    

 Now,  in  instances where there  are no even 10 

representat ions f rom the par t ies to  the case but  there is  a  

publ ic  outcry out  there  about  how the mat ter  went  about ,  does 

the NDPP or  the Di rector  have a s tanding of  h is  o r  her  own 

vol i t ion to look in to the mat ter  and make a  judgment  ca l l  as  

to  whether  there  was in  fact  ev idence of  the threshold of  

exerc ise of  prosecutor ia l  decis ions and not  the evidence 

there that  we may ta lk  about  dur ing the course of  th is  

d iscussion,  which  is  at  cour t  level  about  174?  

ADV BATOHI :    Of course,  i f  that  happens,  there is  an  outcry .   

The DPP would,  in  fact ,  look in to the mat ter .   Somet imes I  20 

f ind there is ,  you know,  media  reports,  e t  cetera.   I  would ask 

the DPP for  a report  to  look in to i t  and f ind out  what  the  

posi t ion is .   So i t  is  not ,  i t  would  happen i f  that  s i tuat ion 

ar ises that  we would def in i te ly  look in to the mat ter .    

MS RAMAGAGA :    Right .   Should the DPP's word or  the  
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outcome that  is  reported to you,  because you wi l l  want  to  hear 

f rom the concerned DPP before you can come in .   Let  us  

suppose i t  goes against  the gra in of  what  i s  being argued out  

there.   Do you,  as the NDPP, then step in to the arena and 

sat is fy  yoursel f  so  that  you can then come up wi th a judgment  

as to  whether  there was evidence in  th is  mat ter  or  not?  And 

when I  say evidence or  not ,  i t  is  in  the understanding of  

suf f i c ient  o r  not  suf f ic ient .  

ADV BATOHI :    General ly ,  I  would ask fo r  a report  f rom the 

DPP.   And depending on what  the nature of  the issue is ,  they 10 

would somet imes summarise the ev idence in  the mat ter .   So 

i t  would,  i t  could happen that  that  would be the case,  that  the  

DPP would send a report  about  a mat ter ,  summarise the  

evidence,  and I  would then decide whether  i t  appears f rom 

the report  that  the cor rect  th ing has been done or  no t .  

MS RAMAGAGA :    In  your  assessment  of  the DPP's report ,  

does i t  ever  happen that  you,  as the head of  the inst i tu t ion,  

comes in  and look in to the raw evidence or  raw in format ion 

that  is  avai lab le in  order  to  sat is fy  yoursel f  as to  whether  the 

report  should be accepted or  n ot?  20 

ADV BATOHI :    General ly ,  I  would accept  the DPP's report  

on th is .   I f  i t  is  a mat ter  of  a  rev iew speci f i ca l l y ,  wh ich is  a  

d i f ferent  p rocess,  then there wou ld be occasions when I  

would ca l l  for  the  dockets or  the raw evidence because that  

is  a rev iew of  the Nat ional  Di rector .   But  genera l l y ,  in  the  
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s i tuat ion that  you ment ioned,  I  would genera l l y  accept  the 

recommendat ion of  the DPP wi th regard to what  the  posi t ion  

is  in  the mat ter .  

MS RAMAGAGA :    Let  us go back to the standard,  the  

standard requi red  of  a  decis ion to  e i ther  p rosecute  or  not .   

We are in  agreement ,  you and me,  and I  th ink i t  is  set t led 

law,  that  there wi l l  be a standard for  p rosecutor ia l  decis ion -

making and there wi l l  be a standard for  the court ,  i f  the mat ter  

is  now at  cour t ,  that  would be the normal ,  even though 

everybody knows i t  is  a  174,  and so for th and so fo r th .   The 10 

others,  i t  is  about  assessment .  

 Now,  I  th ink when my s is te r  here,  S ister  Just ice,  was 

asking about  the  s tandards,  you ind icated,  and p lease correct  

me i f  I  am wrong,  you ind icated that  the standard requi red fo r  

a decis ion whether  to  prosecute or  not ,  the standard is  h igher  

in  respect  of  the prosecutors at  p rosecutor ia l  level  as  against  

the proof  that  we want  at  cour t  fo r  the mat ter  to  proceed to 

another  level  that  is  beyond the 174 level .   I s  that  

understanding correct?  And i f  my understanding is  not  

correct ,  p lease just  correct  me so t hat  we d iscuss on a 20 

common base.    

ADV BATOHI :    No,  thanks fo r  that .   The 174 level  that  you 

ment ioned is  confusing me a l i t t le  b i t  because a 174 is  a  

d ischarge at  the end of  the State case,  so I  am not  sure how 

that  f i ts  in to the standards as far  as decis ions to prosecute  
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are concerned.    

MS RAMAGAGA :    Yes,  I  am aware that  the 174 is  a power  

that  would be exerc ised by the adjudicat ing judge or  

magist rate .    

ADV BATOHI :    A f ter  the State case,  that  is  cor rect .  

MS RAMAGAGA :    But  then at  the t ime when you asked about  

the standard,  I  remember qui te  wel l  my s is ter ,  Just ice ,  asked 

about  the standard of  proof  that  would be requi red at  d i f ferent  

levels .   Much as when we ta lk  about  the standard requi red,  

when i t  has to do  wi th prosecut ion,  i t  wi l l  be the prosecutor .   10 

When we ta lk  about  174,  i t  wi l l  be the presid ing of f icer .   But  

what  we are ta lk ing about ,  about  that  s tandard,  i t  is  about  

ev idence.   Evidence pr ior  to  t r ia l  and evidence dur ing t r ia l .   

And there is  a common understanding that  the two remain  

evidence,  but  the only th ing is ,  a t  that  t ime,  who is  the  judge? 

Now,  when i t  comes to prosecut ion,  the judge there is  the  

prosecutor .   The judge there decides .    

ADV BATOHI :    Yes.    

MS RAMAGAGA :    Yes,  yes.   I t  is  judging,  is  i t  not?  

ADV BATOHI :    Decis ion-maker.  20 

MS RAMAGAGA :    Exact ly .   No,  no .   Ja,  I  say a judge.   I t  is 

f ine,  you st i l l  judge .   The judge to see i f  th is  th ing should go 

for  prosecut ion or  not ,  r ight?   So here the  purpose of  th is  

d iscussion is  just  to  address th is  issue of  ev idence.   So I  do 

not  th ink i t  is  necessary for  us to  pul l  ha i rs and say,  but  th is  
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is  a t  cour t ,  the prosecutor  has noth ing to do wi th i t ,  and then 

in  th is  case the prosecutor  has something to do wi th i t .   We 

understand the boundar ies of  each .   But  then can you maybe 

just  re i terate as to what  i s  the standard of  proof  requi red for  

a mat ter  to  progress to be subjected to prosecut ion  

proceedings,  to  go for  prosecut ion?  

ADV BATOHI :    So,  as I  ment ioned ear l ie r ,  when the  

Chai rperson asked the quest ion,  a mat ter  may be enro l led  i f  

there is  pr ima fac ie  ev idence.   And the standard  –  you see,  

pr ima fac ie  ev idence,  in  my v iew,  and there may be others  10 

that  perhaps hold a s l ight ly  d i f ferent  v iew on th is ,  is  a s l ight ly  

lower standard than the reasonable  prospects of  a  successfu l  

prosecut ion .    

 Prima fac ie  is  i f  you have,  you know,  at  the s implest  

level ,  i f  somebody says,  look,  he h i t  me,  that  is  pr ima fac ie  

ev idence of  the commission of  a  c r ime .   But  when you add to 

that  other  ev idence,  for  example,  you have a medica l  report ,  

you have somebody e lse that  actual ly  saw the assaul t ,  then 

i t  takes i t  to ,  you know,  you have a bet ter  prospects of  a  

successfu l  prosecut ion  because i t  is  not  just  the say -so  of  20 

one person.   So reasonable prospects of  a  successfu l  

prosecut ion is  what  we must  be sat is f ied of  when we decide 

to proceed wi th a mat ter  to  t r ia l .   So I  hope I  am making 

mysel f  c lear .    

MS RAMAGAGA :    [ Ind ist inct ]… Thank you,  thank you.   I  beg 
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your  pardon.   Right .   Thanks.   Le t  us ta lk  about ,  because,  

you know,  the issue of  decid ing whether  to  prosecute or  not  

real ly  l ies in  the contents of  the case docket .   Is  i t  correct  

that  there are t imes when,  or  instances where the prosecutor  

would recommend that  a person be charged wh i le  the 

invest igat ion is  ongoing?  That  is  cor rect?  

ADV BATOHI :    Yes,  that  happens.  

MS RAMAGAGA :    Yes,  that  happens .   Now,  once the 

prosecutor  has decided that  the mat ter  be progressed to court  

whi le  there is  s t i l l  invest igat ion,  then the prosecutor  would 10 

then ident i fy  the  gaps in  the case docket  on evidence whi le  

the mat ter ,  a l ready someone has been charged .    

ADV BATOHI :    That  i s  cor rect .  

MS RAMAGAGA :    And then they w i l l  then wr i te  in  the,  what  

is  i t  …[intervenes] .  

ADV BATOHI :    Invest igat ion d ia r ies .    

MS RAMAGAGA :    Exact ly .   To the  pol ice,  to  say p lease do 

th is ,  get  th is ,  and get  that .   Right?  

ADV BATOHI :    That  i s  cor rect .  

MS RAMAGAGA :    And there comes a point  when the  20 

prosecutor  says there  is  enough evidence,  the mat ter  can 

proceed.    

ADV BATOHI :    That  i s  cor rect .   

MS RAMAGAGA :    And there are instances even where even 

af ter  a person has actual ly  p leaded to the charges,  there is  
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cont inuous obta in ing of  s tatements  in  order  to  beef  up the  

case as and when the mat ter  progresses.  

ADV BATOHI :    That  a lso happens .  

ADV MOHLAMONYANE SC :    Yes.   And u l t imate ly,  a  case 

that  may have star ted as i f  i t  is  not  real l y  a good case,  wi th  

the passing of  t ime and ongoing engagement ,  that  case then 

gains st rength .    

ADV BATOHI :    That  happens.  

MS RAMAGAGA :    And then,  of  course,  u l t imate ly i t  wi l l  b r ing  

resul ts .   And resu l ts  can be acqui t ta l  or  convict ion .   I t  is  s t i l l  10 

resul ts .  

ADV BATOHI :    That  does happen.    

MS RAMAGAGA :    So in  actual  fact ,  out  of  th is  d iscussion,  

we are agreed that  ev idence can be obta ined or  bu i l t  up as 

the mat ter  p rogresses in  the fashion that  I  have just  

i l lust rated to you .    

ADV BATOHI :    That  i s  cor rect ,  p rovided you had suf f ic ient  

ev idence to enro l  in  the f i rs t  p lace.  

MS RAMAGAGA :    Let  me put  i t  o therwise .   In  the scenar io 

that  I  am paint ing ,  a scenar io where you star t  obta in ing,  you 20 

cont inue to obta in statements,  ge t  more in format ion,  you 

wr i te  to  them to say get  a statement  of  so and so and so and 

so.   I f  that  were not  to  be done,  then that  case wi l l  a lmost  

cer ta in ly  not  be successfu l  in  favour of  the State.  

ADV BATOHI :    I t  is  very hard to answer in  the abst ract  
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because each case has got  to  be decided upon on the  

evidence that  you have .   And somet imes,  even though you do 

not  have a l l  the evidence that  you want ,  you have suf f ic ient  

that  wi l l  meet  the  standard of  reasonable prospects .   So i t  

rea l ly  depends on,  but  you must  have suf f i c ient  ev idence that  

would meet  the s tandards.   And you could,  o f  course,  get  

ev idence that  wi l l  s t rengthen the case beyond that ,  which is  

great  fo r  the case ,  but  i t  depends on the c i rcumstances of  

each case.    

MS RAMAGAGA :    And the power to  decide whether  to  10 

prosecute or  not  wi l l  l ie  wi th  the  prosecutor  o r  even the  

Di rector  of  Publ ic  Prosecut ions,  who then reads the docket  

and in forms a v iew,  reasonable v iew,  that  in  l ight  of  th is  

in format ion that  i s  in  th is  case docket ,  o r  a ser ies of  them,  

there is  ev idence.   Much as when you look at  i t  separate ly,  

there seems to be no evidence,  but  when you look at  a  ser ies,  

a  prosecutor  can see,  but  based on th is  ev idence,  I  be l ieve,  

and t ru ly  so,  exerc is ing independence,  exerc is ing good fa i th ,  

looking at  a l l  the  tools that  a re provided through pol ic ies,  

through the guidel ines and what  have you,  and say,  I  am 20 

sat is f ied that  we have a good case here .    

ADV BATOHI :    So we must  look at  a l l  the evidence avai lab le  

before we come to that  decis ion .   But  we cer ta in ly  should not  

take the decis ion i f  we do not  have evidence to prosecute in  

a case,  but  we have to look at  everyth ing to come to tha t  
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conclusion .    

MS RAMAGAGA :    Maybe just ,  I  th ink we are seeing the same 

th ing.    

ADV BATOHI :    I  th ink we are.  

MS RAMAGAGA :    Ja,  because you have out l ined in  your  

af f idavi t  as  to  what  is  requi red  for  an independent  decis ion  

to be made,  a decis ion that  must  be made wi thout  fear  or  

favour .    

ADV BATOHI :    That  i s  cor rect .    

MS RAMAGAGA :    Right .   Thank you for  now.    10 

CHAIRPERSON :    Thank you.   Might  I  just  fo l low up on these 

quest ions because you ment ioned cer ta in concepts which are 

worr isome to me.   You speak of  good reasons .   You speak of  

grossly insuf f ic ien t .   And my s is ter  Ramagaga asked you,  who 

is  the judge or  the a rb i te r  of  what  const i tu tes suf f i c iency or  

good reason?   We ear l ie r  on in  your  ev idence spoke about  

the pol ic ies which  inc lude,  among others,  the independence 

of  p rosecutors.   I t  is  captured in  the Const i tu t ion .   I t  is  

captured in  the NPA Act  and in  your  pol i c ies .   You spoke 

about  impart ia l i ty  of  prosecutors.  20 

 Now,  a l l  these th ings that  you are ta lk ing about ,  as I  

understand the  processes,  impacts upon prosecutor ia l  

d iscret ion .   And when you speak about  a prosecutor  having a 

good reason or  having looked at  ent i re  evidence,  and you 

should,  you,  and I  say you as the Head,  the NDPP, having to 
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look at  what  th is  ind iv idual  prosecutor  has done to ascer ta in  

whether  there were indeed good reasons or  suf f ic ient  

ev idence,  wi l l  tha t  in  i tse l f  not  have a ch i l l ing ef fect  on the  

prosecutor ia l  independence in  the exerc ise  of  the i r  

d iscret ion?  

ADV BATOHI :    So,  Chai rperson,  the idea of  prosecutor ia l  

independence,  we should not  confuse the independence of  a 

Prosecut ing Author i t y  f rom external  improper in ter ference .   

And that  is  what  i s  guaranteed in  the Const i tu t ion.   I t  is  the 

independence of  the Prosecut ing Author i t y  f rom any k ind of  10 

external  in te r fe rence .    

 Independence,  a  prosecutor  wi th in the NPA,  is  

cer ta in ly  not  –  you must  exerc ise  i t  independent ly  in  the 

sense that  i t  shou ld be wi thout  fear ,  favour,  o r  pre judice,  and 

we have deal t  w i th  those concepts,  and then you take a 

decis ion.   But  i t  is  not  independent  of  the superv is ion and 

overs ight  of  your  super io rs wi th in the Nat ional  Prosecut ing 

Author i t y .   So we need to have a c lear  d is t inct ion between 

the independence of  the NPA vis -à-v is  the  superv isory ro le  

of  seniors wi th in the NPA to check on and oversee the work  20 

of  o thers .    

CHAIRPERSON :    Yes,  I  understand that .   I  know tha t  we are 

speaking about  prosecutor ia l  decis ion,  an exerc ise of  

d iscret ion wi th in .   I  am not  ta lk ing  about  outs ide  

in ter ferences .   Le t  us look at  the scenar io,  l ike here ,  where 



26 NOVEMBER 2025  –  DAY 8  

Page 123  o f  137  

you as a Head obta ined opin ions w i th in,  and you were g iven 

var ied opin ions by the senior  prosecutors or  the teams,  some 

for ,  some against ,  then you proceeded re ly ing on the opin ions 

by  some of  the prosecutors wi th in who advised .   Does i t  

necessar i ly  fo l low that  those who advised you,  whose 

opin ions you seem to have accepted,  were correct ,  as against  

those whose opin ions you d id not  fo l low?   

 A t  what  stage do you then say before the t r ia l  s tar t s ,  

when you have var ied opin ions wi th in,  do you then say I  wi l l  

d is regard the opin ions of  Prosecutor  G,  but  wi l l  take the  10 

opin ions of  Prosecutor  A,  and then you decide I  wi l l  not  

prosecute?  Probably,  in  a mat ter  that  is  of  publ ic  in te rest ,  

and the mat ter  ends up not  being seen a day in  cour t .    

 Let  us  look,  fo r  instance,  in  the case of  a rape of  a  

minor  ch i ld ,  and there is  no d i rect  wi tness .   You have a word  

of  probably a mother  who was not  there,  as against  the word 

of  the accused person,  and you have evidence that  th is  ch i ld  

was indeed raped,  probably f rom the mother hersel f ,  but  not  

a medical  report .   The prosecutor  then decides,  I  am 

prosecut ing th is  case.   The mat ter  goes to court  wi thout  the  20 

medical  report ,  as i t  happens most  of  the t ime,  and the  

medical  report  is  obta ined whi le  the t r ia l  cont inues .    

 I f  th is  prosecutor ,  who has in i t ia ted  the prosecut ion,  

decided to prosecute in  the absence of  the medical  report ,  

would you say there was insuf f ic ient  ev idence,  so much that  
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you would say the prosecutor  concerned misconducted 

h imsel f  by not  obta in ing a l l  the evidence,  and would you say 

that  p rosecut ion would have been unwarranted?  

ADV BATOHI :    Chai rperson,  the facts that  you sketched out ,  

i t  is  important  because the facts of  each case have got  to  be 

assessed,  and i t  i s  very d i f f icu l t  to ,  and I  am t ry ing to answer  

your quest ion,  because on the facts that  you gave me,  there  

is  no problem wi th that .   I f  there is  ev idence that  the  mother  

has –  you know,  there is  some evidence to show the chi ld  

was raped,  and there is  suf f ic ient  ev idence to enro l  i t ,  and 10 

then subsequent ly  you get  the medical  that  you a lso need,  

there is  absolute ly  noth ing wrong wi th that .   That  can happen.    

 But  p rovided that ,  a t  that  in i t ia l  per iod  there was 

suf f i c ient  ev idence to enro l  in  the f i rs t  p lace,  and that  is  the 

point  I  make,  is  that  the prosecutor  must  have had suf f ic ient  

ev idence to enro l  and to proceed,  and then the case can be 

fur ther  st rengthened at  a la ter  s tage .    

CHAIRPERSON :    What  i f  a  p rosecutor ,  an ind iv idual  

prosecutor ,  decides to prosecute a  par t icu la r  case,  and you 

as a Head decide  otherwise,  and i t  turns out  la ter  that  your  20 

decis ion was wrong in  the sense that  i t  could have resul ted  

in  a miscar r iage of  just ice by fa i l ing to prosecute a mat ter  

that  ought  to  have been prosecuted ?  Because we are a l l  not  

per fect ,  we a l l  make mistakes .   What  i f  i t  is  you who makes a  

mistake as the Head?  
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ADV BATOHI :    Of  course,  Chai rperson,  that  i s  a lso possib le .   

And as I  ment ioned,  I  th ink when I  s ta r ted of f  my test imony,  

that  there are s i tuat ions where reasonable minds w i l l  d i f fer ,  

and you would  have a  d i f fe rent  v iew of  i t .   But  I  sa id  th is  case 

is  not  one of  those .   So I  do not  want  to  come to th is  par t icu la r  

case again,  but  I  agree wi th you complete ly .   Reasonable  

minds can d i f fer .   You could have s l ight ly  d i f fe rent  v iews .   

And as I  say to prosecutors,  that  th is  can happen,  and you 

must  never be fear fu l  o f  tak ing a decis ion,  as long as you can 

just i f y  i t  on the basis of  what  is  in  f ront  of  you .   And there  10 

may be a s l ight ly  d i f ferent  v iew.   We wi l l  understand that .   I t  

is  not  a problem.    

 But  i f  you take a  decis ion where the evidence is  at  

such a low level  that  you should never have prosecuted in  the  

f i rs t  p lace,  then,  of  course,  you need to answer for  

something.   And i f  I ,  as the Nat ional  Di rector ,  take a decis ion 

where i t  i s  a  r id icu lous decis ion,  there is  just  no evidence to  

support  my decis ion,  then,  of  course,  I  must  be held  

accountable for  that .   And i f  necessary,  an enqui ry  in to my 

f i tness- to -hold of f ice should be held because I  should not  20 

make those k inds of  decis ions .    

 I ,  as a Nat ional  Di rector ,  or  any prosecutor ,  must  

make a decis ion based on the evidence in  f ront  of  you,  of  

course,  and I  keep saying on the understand ing that  

reasonable minds could d i f fer ,  and we cannot  be dogmat ic  
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about  th is .   There are other  cases where one prosecutor  

would have a  d i f fe rent  v iew,  and you know,  I  understand that ,  

and I  say,  look,  I  can understand and we take a decis ion and 

we move on.   But  as a Nat ional  Di rector ,  I  must  make sure  

that  when I  make a decis ion,  i t  is  based on sol id  ev idence in  

f ront  of  me.   And i f  i t  is  not  the case,  then I  should be held to  

account .  

CHAIRPERSON :    My last  quest ion,  and i f  you are not  able to  

answer that ,  do say so .   I  am going to go to th is  scenar io  

before us.    10 

ADV BATOHI :    Sure.  

CHAIRPERSON :    Bear ing in  mind that  as at  the t ime of  th is  

issue ar is ing,  there was a publ ic  outcry about  the happenings 

in  Cato Manor .   I t  is  a l l  there in  the  record .    

ADV BATOHI :    Sure.  

CHAIRPERSON :    So many people were  k i l led.   F rom the 

record,  we are to ld that  a number of  pol i ce of f icers were  

involved.   We are to ld on th is  record .   They were at  the scene,  

or  were found at  the scene.   And those murders resul ted in  a 

number of  dockets,  or  cases,  or  charges .   Apparent ly  against  20 

a number of  pol i ce of f ic ia ls ,  who were a l legedly,  and I  repeat ,  

who were a l legedly involved in  the shoot ings,  where c iv i l ians 

ended up los ing thei r  l ives .    

 Now,  in  a mat ter  of  such publ ic  importance,  where  

you have instances of  some of  the pol ice of f icers themselves 
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a t test ing to af f idavi ts  impl icat ing some of  these of f i cers,  wi l l  

that  not  const i tu te evidence reasonably  suf f ic ient  to  lead 

somebody to tak ing a decis ion tha t  in  these c i rcumstances 

we wi l l  p rosecute?   

 I  am not  sure whether  I  am put t ing i t  the cor rect  way,  

but  you speak of  the suf f ic iency of  ev idence.   But  I  thought  

at  that  level ,  i t  would probably be the probabi l i ty  of  th is  

ev idence being proved to be t rue .   Not  the h ighest  s tandard .   

Whether  you cal l  i t  pr ima fac ie  or  not ,  but  at  that  s tage,  the 

prosecutor  exerc ises a d iscret ion,  as you cor rect ly  put  i t ,  on 10 

the evidence before h im or  her  on th is  mat ter  where there is  

no  doubt  that  people lost  the i r  l i ves  and cer ta in  suspects are 

ident i f ied .    

 Whether  correct ly  or  wrongly,  but  we have a l is t  o f  

suspects,  which in  th is  case invo lves some of  the  pol ice 

of f icers .   Given the publ ic  outcry in  KZN and probably in  North  

West ,  wi l l  th is  no t  be a k ind of  a  mat ter  which in  the publ ic  

in terest  wi l l  necessi ta te enro lment  of  the mat ter  so that  the 

mat ter  can be vent i la ted in  cour t?    

 As my s is te r  Ramagaga is  saying,  normal ly  you wi l l  20 

be having a l l  the mater ia l  a t  hand when you make a decis ion.   

But  you have wi tnessed some wi tnesses a l ready who in  the  

course of  the prosecut ion wi l l  br ing more evidence because 

the invest igat ion cont inues .   My quest ion is ,  wi l l  i t  not  be in  

the publ ic  in teres t  to  have such a mat ter  being vent i la ted in  
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cour t?  

ADV BATOHI :    Chai rperson,  you have said a lo t .   I  am t ry ing 

to deal  wi th  a l l  aspects of  i t .   I  wi l l  maybe unpack i t .    

CHAIRPERSON :    Maybe you …[ ind ist inct ]  the last  aspect .  

ADV BATOHI :    I  th ink there is  some f i rs t  aspects that  were  

a lso important .   So I  th ink I  have to  t ry  to  deal  wi th  most  of  i t  

because I  do not  want  to  leave anyth ing out .   I  have been 

making some quick notes,  so hopefu l ly  I  do cover most  of  i t .   

Chai rperson,  in  most  of  these cases,  and le t  me again say,  I  

was not  in  South  Af r ica .   I  was not  here at  the t ime.   I  am 10 

ta lk ing about  on  the basis of  what  I  have been,  e i ther  

ev idence in  dockets or  what  I  have been to ld,  and the  

evidence leader can consider  i t  and decide whether  to  br ing  

other  ev idence to support  or  to  d iscount  what  I  am saying .    

 The pol ice of f icers were on the scenes because in  a l l  

o f  the mat ters the  accused were suspects in  murder mat ters  

and they were,  accord ing to the pol ice of f icers,  shot  dur ing  

the course of  an operat ion to ar rest  them, suspects in  murder  

mat ters.   I  s tand to be corrected again,  and that  is  why I  say 

i t  is  bet te r  to  get  the evidence f rom the dockets,  that  in  one 20 

of  the cases where one of  the suspects were k i l led,  there 

were f ive others  on the scene that  were arrested for  the  

charges.    

CHAIRPERSON :    Might  I ,  i f  you a l low me,  caut ion,  because 

you do not  have f i rs t -hand facts .   You were  not  here.   You 
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were to ld,  as we are a l l  to ld .   So we were to ld in  the  form of  

af f idavi ts ,  as we are now to ld in  the fo rm of  af f idavi ts  under 

oath,  some of  them.  And remember,  we are not  in  cour t  yet .   

We are at  that  s tage where we are making a determinat ion 

whether  a mat ter  war rants prosecut ion .   And you a l ready at  

that  s tage have cer ta in evident ia l  mater ia l .   That  may not  be  

conclusive at  that  s tage.   I t  need not  be conclusive,  I  

suppose.   But  you have some evident ia l  mater ia l .   Say,  fo r  

instance,  i f  you look at  the sta tement  of  Colone l  A iyer ,  

Dondlo.   A l l  those statements .   And you a lso look at  the  10 

af f idavi ts  of  some of  your  members  –  I  cannot  remember thei r  

names –  which af f idavi ts  are evidence,  not  opin ions .    

 Now,  when you assist  wi th  such a mater ia l ,  be ing a  

prosecutor ,  who ought  to  exerc ise that  prosecutor ia l  

d iscret ion?  And you decide,  th is  is  such a mat ter  that  I  

should prosecute,  g iven that  scenar io that  I  have presented .   

Wi l l  i t  then be appropr ia te for  such a  prosecutor  to  be charged 

wi th misconduct  i f  he turns out  la ter ,  maybe at  the end of  the  

t r ia l?   At  174,  probably ,  where i t  is  found that  the evidence 

is  not  suf f ic ient?  20 

ADV BATOHI :    Chai rperson,  as long as the prosecutor  has 

correct ly  assessed and analysed the evidence before  h im or  

her ,  that  is  c r i t ica l .   And i f  you look at  the factors that  I  

ment ioned ear l ie r  on that  a prosecutor  must  take in to account  

when decid ing whether  to  prosecute or  not .   Factors  inc lude 
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whether  the sta te wi tnesses are credib le ,  whether  the  

evidence is  re l iab le  …[intervenes] .   

CHAIRPERSON :    How do you determine –  I  beg your pardon.   

How do you determine credib i l i ty  at  that  s tage?  That  is  the  

space for  the judge .    

ADV BATOHI :    Chai rperson,  there might  be issues that  you 

are aware of  a t  the t ime,  o r  you may consul t  wi th  a wi tness .   

In  fact ,  we of ten consul t  wi th  a wi tness.   And i f  in  that  process 

they say th ings that  are d i f fe rent ,  you have to take that  in to 

account .   So these are the th ings that  we must  consider .   10 

Where they have made d i f ferent  s ta tements,  for  example,  that  

is  an issue of  c redib i l i t y  that  prosecutors must  consider .  

 And i f  you look at ,  in  th is  par t icu la r  case,  I  

understand that  there  were issues re lat ing to c redib i l i ty .   For  

example,  of  Constable A iyer ,  Colonel  A iyer  at  one po int ,  and 

th is  was not  par t  o f  my evidence,  but  there is  ev idence that  

there was an enqui ry .   And I  know you wi l l  caut ion me in to  

saying too much,  so I  am not  sure how much I  can say.   This 

is  a fact - f ind ing …[intervenes] .  

CHAIRPERSON :    Can I  s t i l l  say,  I  beg your pardon,  you say 20 

that  was not  par t  o f  your  ev idence .   And I  do not  want  us to  

go there because you say th is  is  your  ev idence,  and you say 

that  was not  par t  o f  your  ev idence.   Let  us not  go there .   Let  

us just  t ry ,  because I  need your assistance here .   This i ssue 

of  p rosecutor ia l  d iscret ion is  important ,  because i f  



26 NOVEMBER 2025  –  DAY 8  

Page 131  o f  137  

prosecutors are not  going to be independent ,  as you said  

ear l ie r  on in  your  opening address,  and I  th ink cor rect ly  so,  

that  wi l l  have a ch i l l ing ef fect .  

 So I  just  want  us to  understand,  as I  ment ioned 

ear l ie r ,  what  does i t  mean when one says there  was no 

evidence,  as we see there being a common threa d in  the  

terms of  reference,  and yet  we are presented wi th b ulks of  

documents .   Even in  your  af f idavi t ,  you refer  to  those 

documents .   That  seemed to conta in evidence suggest ive of  

the fact  that  there was evidence on which one could decide  10 

to prosecute.  

ADV BATOHI :    Chai rperson,  I  thought  I  c la r i f ied that  ear l ier ,  

the te rms of  reference we wi l l  have to look at .   But  I  was 

asked the quest ion very speci f i ca l l y ,  and I  sa id that  perhaps 

no evidence is  incorrect ,  and that  there was insuf f ic ient  

ev idence to prosecute th is  mat ter .   And I  rea l l y  want  to  

emphasise,  Chai rperson,  that  i t  is  so important  that  we take 

in to account  when we are decid ing whether  to  prosecute or  

not  i ssues l ike re l iab i l i t y  of  ev idence,  avai lab i l i ty  of  ev idence,  

credib i l i t y  of  ev idence,  admissib i l i t y  of  ev idence.  20 

 So the mere  fact  that  you have a statement  i s  a  good 

star t ing point ,  but  af ter  that  you have to make sure that  as a  

responsib le prosecutor  you apply your mind to every  one of  

these factors to  decide whether  you can in  fact  re ly  on that  

ev idence that  is  before you.    
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ADV MOHLAMONYANE SC :    Madam Chair ,  i f  you wi l l  a l low 

me,  wi th due respect .    

CHAIRPERSON :    Yes,  thank you.  

ADV MOHLAMONYANE SC :    In  the  quest  to  help the  Tr ibunal  

in  understanding what  enta i ls  a prosecut ion or  prosecutor ia l  

d iscret ion,  I  would suggest  that  she refers to  the Prosecut ion  

Pol icy  as we have i t  here .   We have got  a page to which she 

can go.   And I  a lso wish to refer  the  Panel  to  page 34 of  her  

af f idavi t ,  speci f i ca l ly  in  paragraphs 80 and 81,  where she 

deals wi th case law re lat ing to  prosecutor ia l  d iscret ion.   10 

Maybe that  might  help in  the midst  of  her  bold at tempt  that  

she is  now embarking upon to t ry  to  expla in the prosecutor ia l  

d iscret ion .    

 And may I  a lso  ind icate that  page 60 in  PD,  

prosecutor ia l  PD,  Pol ic ies and Di rec t ives,  on page 60 thereof  

might  be of  help .   And i f  regard is  had to what  is  s tated  

there in,  speci f ica l ly  under paragraph A and B on tha t  page.   

Paragraph B is  on page 61,  PD00061 .   Paragraph A is  deal t  

wi th  on page PD00060 .   What  is  conta ined there in m ight  be 

of  assistance.   I t  might ,  to  a very considerable extent  in  my 20 

v iew,  help everyone e lse to grasp the context  wi th in which  

prosecutors can exerc ise a prosecutor ia l  d iscret ion .   Thank 

you,  Madam Chai r ,  for  a l lowing us .    

CHAIRPERSON :    Thank you.   Thank you,  Counsel .   Let  me 

just  make one aspect  very c lear .   The reason why these 
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quest ions arose is  because of  the terms of  reference,  which  

are akin to  a charge or  a charge sheet  in  a c r iminal  case.   

That  is  why I  sought  th is  c la r i ty .   I f  the terms are couched in  

such a way that  they suggest  that  in  th is  case,  on  the  

assumpt ions that  I  have ment ioned as regard to Advocate  

Chauke,  the  evidence that  has been presented to us,  what  

does i t  mean that  there was no evidence?   That  i s  where  we 

star ted.    

 And then the issue of  the exerc ise  of  prosecutor ia l  

d iscret ion then arose emanat ing  f rom Advocate  Batohi 's  10 

answers.   But  the concern is  about  the concepts,  no evidence .   

I f  you are going to make th is  a determinat ion of  th is  case on 

the basis that  there was no evidence,  what  does tha t  mean? 

And that  is  where  we are .   That  was my concern.   Because 

somebody out  there who reads these bundles and bundles  

and see the evidence wi th the i r  eyes,  and then they are to ld  

that  there is  no evidence,  what  does i t  mean that  there is  no  

evidence? That  is  where I  s tar ted .    

 And Counsel ,  Advocate Batohi  sa id,  re ferred to ,  

there must  be good reason,  there must  be suf f ic ient  ev idence,  20 

a l l  those k ind of  concepts .   But  we need to get  i t  c lear  as to  

at  that  s tage,  what  is  the standard appl icable for  a prosecutor  

to  say I  am now in a posi t ion independent ly ,  impart ia l ly ,  to  

exerc ise my d iscret ion wi thout  fear ,  favour,  or  p re judice to 

prosecute or  not  to  prosecute.   That  i s  where I  am.   The 
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po l i c ies are c lear .    

 I  wanted to d i rect  my query to  the te rms of  reference.   

So we can go back to  the pol ic ies ,  but  I  do not  th ink  they 

address th is  per t inent  point  that  I  need c lar i t y  on .   And 

Advocate Batohi  has g iven us the answers that  she could,  I  

be l ieve to the best  of  her  abi l i ty .   And we need not  pursue 

the point .    

 We should accept  her  answers fo r  what  they are .   I  

do not  want  us to  go around c i rc les and go back to the 

pol ic ies .   We have read that .   I  jus t  wanted her  to  expla in in  10 

her  own words,  in  her  te rms,  her  understanding as the Head 

of  the NPA,  what  i t  means in  th is  case that  there was no 

evidence on which,  o r  rather  that  war ranted the behaviour  o r  

conduct  compla ined against .    

ADV BATOHI :    Chai rperson,  may I  respond br ie f l y  to  that?  

Just  i f  I  am understanding  the Chai rperson,  the Chai rperson 

said that  the terms of  reference is  something that  have to be  

looked at .   I t  says no evidence.   And the Chai rperson refers  

to  lo ts of  ev idence that  has been presented a l ready .   

Chai rperson,  as I  sa id,  i t  should be insuf f ic ient  ev idence .   But  20 

the terms of  reference are,  and th is  i s  my unders tanding,  

refers to  that  which was before Advocate Chauke when he 

made the var ious prosecutor ia l  decis ions.  

 And the evidence that  we have presented so far  i s  

ev idence to show why h is conduct  d id not  meet  wi th the  
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s tandard.   So that  ev idence is  d i f ferent  f rom the evidence 

referred to in  the  terms of  reference .   I  just  thought  there  

should  not  be misunderstanding about  that .   I f  there was,  I  

could be mistaken about  that .    

CHAIRPERSON :    Misunderstanding about  what?  

ADV BATOHI :    What  the no evidence in  the terms of  

reference refers to .    

CHAIRPERSON :    There is  no misunderstanding.   We read i t  

for  what  i t  is .   That  is  why I  need c la r i ty  f rom you as a lawyer .   

What  does no evidence mean in  law when you make a 10 

decis ion such as the one that  has been taken by Advocate  

Chauke?  And i f  so,  what  is  the test? What  is  the standard? 

That  is  a l l  that  I  was saying.   I  need c la r i ty  f rom you as to  

whether  the test  is  h igher .   And you said the test  is  low .   The 

standard is  low in  pr ima fac ie .   And you spoke of  good reason,  

grossly insuf f ic ien t .   And we need to  get  i t  c lear  as to  what  is  

expected of  the prosecutors at  that  level .  

 I f  you speak of  no evidence,  what  does that  mean? 

And that  is  the c lar i t y  that  I  requi re f rom you .   And you have 

t r ied  to expla in what  the  concept  means .   You say that  the 20 

use of  no evidence is  wrong.   I t  should be no suf f i c ient  

ev idence.    

ADV BATOHI :    Insuf f i c ient  ev idence,  yes .    

CHAIRPERSON :    Insuf f ic ient  ev idence,  I  beg your pardon.   

Counsel ,  we have gone beyond hal f  past  four .   And these are  
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some of  the issues that  I  needed c lar i t y  on when we 

adjourned and i t  fo l lows that  you have exhausted the Part  A 

as regards the Cato Manor mat ter ,  the Booysen mat ter .  

ADV MOHLAMONYANE SC :    I  be l ieve so .   I t  has been 

exhausted.    

CHAIRPERSON :    But  I  suppose i f  anyth ing comes to mind 

la ter ,  i t  can be revis i ted.  

ADV MOHLAMONYANE SC :    Indeed,  Madam Chair .    

CHAIRPERSON :    A l l  r ight .   Just  for  the  st ructure  of  our  

t ranscr ip t ion and evidence,  i t  means then you are ready to  10 

proceed on the second aspect ,  the M dlu l i  mat ter .    

ADV MOHLAMONYANE SC :    Yes,  Madam Chair .  

CHAIRPERSON :    You wi l l  conf i rm that  wi th  us tomorrow 

morning when we resume.    

ADV MOHLAMONYANE SC :    Indeed.    

CHAIRPERSON :    Thank you very  much,  Advocate  Batohi ,  

and thank you very much,  Counsel .   This is  the t ime to 

adjourn.   We wi l l  s ta r t  again tomorrow at  9 o 'c lock.   Thank 

you.   We adjourn.  

ENQUIRY ADJOURNS UNTIL 27 NOVEMBER 2025  20 

-  -  -  -  -  -  -  -  -  -  -  -  -  -  
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