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PROCEEDINGS ON 24 NOVEMBER 2025  

CHAIRPERSON :    Good morning,  everyone.   Good morning,  

Re Chauke.   Thank you.   Advocate Mohlamonyane?  

ADV MOHLAMONYANE SC :    Good morning,  Madam Chai r .  

CHAIRPERSON :   Good morning.   I  do not  see your wi tness 

on the stand.   Is  she here?  

ADV MOHLAMONYANE SC :   She is  here.   I  have sen t  for  

someone to go and cal l  her .   She has just  been s i t t ing in  the  

other  rooms.   

CHAIRPERSON :   Good morning,  Advocate Batohi .    10 

ADV BATOHI :   Good morning,  Chai rperson and the panel .   

My apologies.   I  am normal ly  ca l led.   I  d id  not  real ize that  you  

had come in.   And good morning to Advocate Chauke and h is  

team as wel l .  

CHAIRPERSON :   We understand.   Advocate Mohlamonyane?  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .   I  

take the l iber ty  to  thank you,  Madam Chair ,  and your fe l low 

s is ters for  g iv ing me the indulgence up t i l l  today.   When we 

adjourned last  week,  we had deal t  wi th  a few aspects,  among 

them cer ta in re levant  sect ions of  the NPA Act ,  one of  them 20 

being,  that  deals wi th the powers of  the NDPP and the  powers 

of  a  DPP,  a sect ion 6 DPP.   And when we adjourned,  we had 

just  deal t  wi th  author izat ion in  terms of  the POCA Act .    

 Now,  Madam Chair ,  today we wi l l  proceed wi th the  

evidence of  Advocate Batohi  in  accordance wi th the proposal  
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that  was made to the Evidence Leader last  week ,  in  other  

words,  we wi l l  ind icate to  the panel  as and when we proceed 

to lead evidence which par t  or  which paragraphs or  the te rms 

of  reference re late to  par t icu lar  ev idence.   We wi l l ,  Advocate 

Batohi  wi l l  test i f y  today and most  of  her  test imony wi l l  be 

based on Dr Broughton’s supplementary opin ion to which we 

wi l l  re fer  la te r  as and when we proceed.    

CHAIRPERSON :   Perhaps,  Counsel ,  wi thout  in ter rupt ing your 

t ra in of  thought  I  should just  maybe recap and take you where  

we ended.   You were just  about  to  deal  wi th  the second 10 

aspect  of  th is  enqui ry re lat ing to the Mdlu l i  mat ter .   I t  was at  

that  s tage that  I  thought  that  we should ref lect  very carefu l l y  

and understand what  b rought  us here insofar  as the Booysens 

Cato Manor mat ter .    

 I  ra ised th is  aspect  wi th  a v iew to understand the  

reason why Advocate Batohi  approached the President  and I  

wi l l  just  qu ick ly  just  g ive a b i t  o f  a  context  by refer r ing to what  

you took us to wi th,  hopefu l l y  to  help the wi tness to c lar i f y  

cer ta in aspects to  us.   So just  to  c lear  the back,  le t  us go 

back to basica l l y  where we ended as a mat ter  of  recapping 20 

and to refocus.   

 Paragraph 142,  I  ra ised i t ,  because that  seems to  

take us to the crux of  the mat ter  or  the issue in  re lat ion to 

the Booysens mat ter .   And perhaps the a l legat ions there in  

paragraph 142 wi l l  take us to the log ica l  conclusion of  the  
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very issue in  the Booysens mat ter  and I  wi l l  just  qu ick ly  go 

through that .   Paragraph 142 refers to  the ro le of  Advocate  

Chauke as the leader of  the Prosecut ion team  and i t  re fers to  

the unlawfu l  act ions by h im as the de facto  DPP wi th  regard 

to the Cato Manor  mat ter ,  the Booysens mat ter .    

 Now when you touched through,  on that  aspect  of  the  

unlawfu lness of  h is  act ions,  something that  I  am very much 

in terested in ,  because i f  we do not  c lear  that  aspect  in  

re lat ion to the terms of  reference,  we wi l l  lose the focus.   Now 

when you look at  paragraph 156 that  paragraph g ive us the  10 

essence of  the a l legat ions against  Advocate Chauke.   I t  

re fers back to the de facto  ro le  that  he p layed in  the  

prosecut ion of  the  a l leged cr imes when he a l legedly went  out  

of  h is  ju r isd ict ion over  the ju r isd ict ion of  another  DPP in KZN.  

 The second aspect  of  paragraph 156 is  that  he  

exerc ised or  purpor ted to exerc ise  prosecutor ia l  powers.   I  

need to hear more f rom the wi tness on that  and I  may just  

hasten to say,  and correct  me i f  I  am wrong,  Advocate  

Mohlamonyane,  wi th the wi tness as to whether  Advocate 

Chauke took the prosecutor ia l  decis ion in  re lat ion to the Cato 20 

Manor mat ter .    

 Of  course,  the th i rd aspect  of  that  essence re lates to  

h im having set t led the af f idavi t  o f  Advocate J iba.   I  am not  

sure to what  extent  that  aspect  i s  re levant  to  the two,  to  the  

issue of  Booysens,  the Booysens mat ter .   You wi l l  just  g ive 
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us c lar i t y  there.    

 Now f rom page,  paragraph 156 le t  us go to the le t ter  

that  Advocate Batohi  wrote to  Advocate Chauke.   Counsel ,  I  

am giv ing you th is  context  so that  you can help us,  because 

we are a l l  here on a fact  f ind ing mission.   We need to get  the  

context  r ight .   I f  you do not ,  we are going to lose the focus of  

why we are actual ly  here.    

 The le t ter ,  Advocate Batohi ,  i f  you remember,  i s  

at tached to your  af f idavi t .   That  le t ter  that  you wrote to  

Advocate Chauke is  the le t te r  of  2021.   I t  is  a t  page,  o r  rather  10 

i t  is  marked SB5 231.   I t  is  a  le t ter  by yoursel f  dated 13 May 

2021.   

ADV BATOHI :   Chai rperson,  I  was not  reminded that  I  am st i l l  

under oath,  i f  I  …[ intervenes] .  

CHAIRPERSON :   I  beg your pardon.   I  beg your pardon.  

ADV BATOHI :   I  do acknowledge that .   

CHAIRPERSON :   Let  me remind you,  madam, that  you are  

st i l l  under oath.  

ADV BATOHI :   Thank you,  Chai rperson.    

SHAMILA BATOHI    (s t i l l  under oath)  20 

CHAIRPERSON :   And for tunate ly you have not  spoken.  

ADV BATOHI :   Thank you,  Chai rperson.    

CHAIRPERSON :   Remember,  you are st i l l  under oath .   

ADV BATOHI :   I  do.   

CHAIRPERSON :   Thank you very much fo r  that .   That  le t ter  
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that  you wrote to  Advocate Chauke is  marked SB5  231 

at tached to your af f idavi t .   In  that  le t ter  you drew Advocate  

Chauke’s at tent ion to the  decis ions made by h im.   I  am 

in terested to understand the decis ions that  he took or  

a l legedly took in  re lat ion to the Booysens mat ter .   We wi l l  

deal  wi th  the Mdlu l i  decis ions at  a  la ter  s tage.    

 But  before we c lose th is  chapter  on the Booysens 

mat ter  we need to get  the crux of  the Booysens mat ter  very 

c lear ly  and understand precise ly what  i s  i t  that  is  a l leged to  

have been done by h im unlawfu l ly  as you say Advocate  10 

Batohi .   I t  is  the impugned decis ion that  we need to  

understand the context  thereof ,  a t  least  for  me to understand 

precise ly why we are here.   You wi l l  see on page 231 of  that  

le t ter ,  you refer  to  1.1.  

ADV BATOHI :   Sorry,  Chai rperson,  which page?  

CHAIRPERSON :   I t  is  that  SB5 231,  the le t ter .   You have that  

le t ter .   That  le t ter  seems to draw our  at tent ion to mat ters that  

concerned you,  that  cu lminated in to the compla in t  to  the  

President .   You see in  1.1,  you refer  to  Annexure A.   That  

annexure is  the a f f idavi t  o f  M r Mlotshwa.   I t  is  marked SB5A 20 

235.   I t  is  a lso at tached to your af f idavi t .  

ADV BATOHI :   That  is  correct .  

CHAIRPERSON :   Now,  Counsel ,  I  am going to pause there.   

I  thought  that  th is  sequence may he lp us to unravel  the facts  

that  cu lminated to the compla int  and why we are here.  The 
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next  and f ina l  aspect  that  I  th ink we should look at  are the 

terms of  reference ,  because i t  is  th is  context  that  I  have 

ment ioned very br ie f ly  that  seemed to have culminated in  the 

terms of  reference ,  Madam Batohi .   

ADV BATOHI :   That  is  correct .  

CHAIRPERSON :   I  wi l l  just  br ie f ly ,  Counsel ,  just  ra ise a few 

aspects in  the terms of  reference quick ly,  very br ie f ly ,  so that  

when you lead the  wi tness,  she wi l l  he lp us understand those 

issues ar is ing f rom the terms of  reference.   And might  I  say,  

Advocate Batohi ,  a l though th is  i s  no t  a prosecutor ia l  p rocess,  10 

i t  seems to me that  the terms of  reference are akin  to  a 

charge or  ind ictment  in  a c r iminal  case.   Is  my understanding 

correct?  

ADV BATOHI :   Chai rperson,  broad ly I  would agree,  but  i t  is  

not  rest r i c ted to that ,  because I  th ink the terms of  re ference 

say,  I  do  not  have i t  in  f ront  of  me,  but  i t  is  not  l imi ted  to .   

That  is  my unders tanding.  

CHAIRPERSON :   Yes.   Let  us look at  the  term as they are  

and I  am just  juxtaposing ,  juxtapos ing  the terms of  reference 

wi th what  we normal ly  refer  to  the  ind ictment  in  a cr iminal  20 

prosecut ion.   

ADV BATOHI :   I  understand.  

CHAIRPERSON :   Not  that  we are in  that  zone.  

ADV BATOHI :   I  understand,  Chai rperson.  

CHAIRPERSON :   Am I  correct ,  though?  
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ADV BATOHI :   Yes,  that  i s  so.  

CHAIRPERSON :   So i f  the terms of  reference g ives us the 

essence of  the charge,  fo r  the lack  of  a  bet ter  word,  I  ca l l  i t  

a  charge,  we should actual ly  zoom into the charge i tse l f ,  the  

terms of  reference,  so that  we can unravel  a l l  the facts that  

we seem to estab l ish.   That  wi l l  make us understand why we 

are here.   

 So quick ly,  i f  you look at  the te rms of  reference,  I  

th ink they can borrow you a copy.  Your jun ior  Advocate can 

assist  you and g ive  you the terms of  reference,  the copy of  10 

the terms of  reference.   Okay,  my Clerk is  behind you ,  he is  

going to g ive you,  help you there.   Yes,  thank you very much.  

ADV BATOHI :   Thank you,  Chai r .  

CHAIRPERSON :   Now,  i f  you look at  the terms of  re ference,  

and Advocate  Mohlamonyane,  p lease indulge me.  

ADV MOHLAMONYANE SC :    I  have,  Madam Chai r ,  in  my 

heart .  

CHAIRPERSON :   I  am ra is ing these th ings ,  because we are  

work ing together  to  unravel  a l l  the facts that  a re re levant  to  

the issues before us  and I  am doing so br ie f l y  so that  we can 20 

have a st ructured understanding of  what  the evidence is .   

Now,  i f  you look a t  paragraph 3 of  the terms of  reference,  3.1,  

maybe we can star t  reading f rom 3.   I t  re fers to  the f i tness of  

Advocate  Chauke to hold of f ice  and we are expected to 

enqui re in to h is  conduct .   
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 Now,  3.1 ta lks about  h is  d i rect  or  ind i rect  conduct  

regard ing those two mat ters.   The f i rs t  is  3.1.1.   I t  reads:  

 “The inst i tu t ion  of  the racketeer ing  

charges. ”  

 I  am more in teres ted in  that  concept ,  the inst i tu t ion  

of  the racketeer ing charges ,  whether  he,  Advocate  Chauke,  

inst i tu ted the racketeer ing charges,  be i t  d i rect ly  or  

ind i rect ly .   I  would l i ke to  understand that ,  i f  you can c lear  

that  aspect  fo r  me.    

 And then when you go to the subparagraphs,  3.1,  i t  10 

suggests that ,  or  rather  the a l legat ions are that  Advocate  

Chauke supported  a decis ion to prosecute in  the Cato Manor  

mat ter .   The second one is  that  he recommended to advocate 

J iba that  the cer t i f icate should be issued.    

 I t  is  that  recommendat ion that  we need to understand 

very c lear ly ,  a t  least  fo r  me,  whether  i t  const i tu tes an 

i l legal i ty  o r  an unlawfu lness ,  because remember in  paragraph 

142 of  your  af f idavi t ,  you refer  to  the unlawfu lness of  h is  

conduct .   3 .1.1.3,  i t  is  a l leged that  Advocate Chauke sought  

to  defend the ins t i tu t ion of  the racketeer ing charges in  the  20 

review proceedings.  

 I  am keen to understand the impropr ie ty of  that  

a l leged conduct .   And the next  one,  3.1.1.4,  is  that  he,  

Advocate Chauke ,  inst i tu ted an appeal  against  the judgment  

of  Judge Gorven.   A lso there,  to  c lear  my mind,  I  need to 
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understand the unlawfu lness of  that  aspect  or  the a l leged 

unlawfu lness of  that  aspect .  

 So I  am ment ioning these mat ters  before we dea l  

wi th  the Mdlu l i  mat te r  so that  we can wrap  th is  chapter  

proper ly  to  know where we come f rom and where we are going 

to ,  o therwise we are going to lose focus.   I  may not  have 

captured everyth ing.   I  wi l l  ask my s is te rs i f  they have any 

comment  to  add to what  I  have ra ised.   I f  not ,  then you can 

proceed,  Counsel ,  i f  that  s t ructure  can help  us at  least  to  

understand the context  of  th is  very issue of  the Booysens  10 

mat ter .    

 Thank you,  Advocate.   Maybe before you star t ,  I  hope 

that  I  have made mysel f  c lear ,  Advocate Batohi .  

ADV BATOHI :    Yes,  absolute ly ,  Chai rperson.  

CHAIRPERSON :   The concerns that  I  have so fa r  as we have 

gone,  because i t  does  not  appear that  we have real ly  gone to  

the crux of  the mat ter  to  unders tand the i l legal i t y  o r  the  

unlawfu lness of  h is  conduct ,  i f  any.   So somebody must  

expla in to  us so that  we can understand the charges cor rect ly  

and a lso to understand the evidence or  facts underp inning  20 

those charges.   I  thank you.   Proceed,  Counsel .   You may 

proceed.   [ Ind ist inct ]… [microphone of f ]  Adv Hul ley ,  good 

morning,  welcome.   We got  your  apology.  

ADV HULLEY SC :   Thank you very much …[ indist inct ]  

[microphone of f ]  in tend to advise you last  week of  my 
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in tent ion …[ indist inct ] .    

CHAIRPERSON :   Your jun ior  d id extend your apology to us  

and we understand.   You may begin .   

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .  

CHAIRPERSON :   You may begin,  s i r .   

EXAMINATION BY ADV MOHLAMONYANE SC  

(CONTINUES) :    Thank you,  Madam Chair .   We,  in  fact ,  a re  

going to proceed to lead evidence that  wi l l  deal  wi th  the te rms 

of  reference and in  so doing,  Advocate Batohi  wi l l  re fer  to  Dr 

Broughton 's supp lementary opin ion and i ts  accompanying 10 

documents.   We wi l l ,  in  so doing,  be doing cross - re ferences 

to cer ta in documents that  are par t icu la r ly  important  in  o rder  

to  unravel  what  exact ly  we are a l leg ing that  Advocate Chauke 

has done.    

 A t  the beginning,  Madam Chair  and your fe l low 

s is ters,  I  wi l l  re fer ,  before she g ives test imony on par t icu la r  

aspects ,  to  the te rms of  reference  and as and when we go,  

we proceed,  I  wi l l  ind icate yet  again  as to which paragraph in  

the terms of  reference a par t i cu lar  aspect  per ta ins to .   In  the 

course of  her  ev idence,  she wi l l  a lso,  to  some degree,  refer  20 

back to what  has a l ready been on record wi thout  necessar i l y  

e longat ing on what  has a l ready been test i f ied upon.   

 And,  Advocate Batohi ,  go to page 66 of  your  af f idavi t  

where,  as Madam Chair  has correct ly  pointed out ,  the  

essence of  the a l legat ions against  Advocate Chauke are deal t  
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wi th .   Now,  you wi l l  remember that  we wi l l  deal  wi th  paragraph 

in  the main,  156,  together  wi th i t s  subparagraphs.   I t  has four  

subparagraphs.   And to begin,  le t  me refer  you to LO4 bundle,  

speci f ica l l y  page 1011,  Madam Chai r  and your s is ters ,  LO 

01011.   Are you there?  

CHAIRPERSON :   I f  you wi l l  just  pardon me.    

ADV MOHLAMONYANE SC :    LO4 is  the bundle.   The page 

is  LO 1011,  which conta ins some exchanges of  emai ls  

between Advocate  Chauke and Advocate Cyr i l  Mlotshwa.   Are  

you there,  Advocate Batohi?  10 

ADV BATOHI :   I  am.   

ADV MOHLAMONYANE SC :    Let  us go to LO4 on page LO  

01012,  in  other  words,  1012,  01012.   Are you there?  

ADV BATOHI :   I  am.   

ADV MOHLAMONYANE SC :    There is  an emai l  which  has 

been sent  to  Cyr i l  Mlotshwa.   Do you see that?  

ADV BATOHI :   I  do.  

ADV MOHLAMONYANE SC :    Can you expla in the emai l?   

ADV BATOHI :   Yes,  I  can.   So,  Chai rperson,  perhaps to p lace 

th is  in to context  so that  the panel  understands how th is  came 20 

before me,  very br ie f l y ,  I  had obta ined opin ions of  Advocate  

Nalane in i t ia l l y ,  and i t  i s  referred to  in  my af f idavi t  under the  

process leading up to the referra l .   And then that  was sent  to  

Advocate Chauke.  He obta ined the opin ion of  Advocate  

Manetse,  and thereaf ter ,  because of  cer ta in gaps that  were  
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ident i f ied,  I  asked Dr Broughton,  who is  a legal  advisor  in  my 

of f ice,  to  look in to the mat ter  and look at  a l l  o f  the evidence 

so that  the gaps are then addressed and provide me wi th an  

opin ion.   He d id so,  and he  supplementary,  he  gave me two 

opin ions.   The f i rs t  one,  I  do not  have the,  I  thought  I  would  

be led on th is  so that  we could get  the context  in ,  but  i t  is  the  

f i rs t  supplementary opin ion and the second one ,  they are  

referred to in  my bundle.   

 Chai rperson,  what  I  am going to  refer  to  now was,  in  

fact ,  the evidence that  he provided to me when he provided 10 

h is supplementary opin ion to me and then at tached a whole  

lo t  o f  annexures that  support ,  or  the evidence wi th regard to  

the opin ion that  he provided.   So I  th ink i t  is  importan t  for  the  

panel  to  understand the  context  of  how th is  came before me 

so that  I  can expla in in  sequence.    

CHAIRPERSON :   When you say he,  you are refer r ing to Dr 

Broughton? 

ADV BATOHI :   That  i s  cor rect .   And perhaps the Evidence 

Leader wi l l  g ive you  the,  at  some point  h is ,  the reference to  

h is  opin ion,  which is  in  the bund le,  together  wi th  a l l  the 20 

annexures and th is  is  par t ,  fo rms par t  o f  that  bundle,  

Chai rperson.   I  may then proceed to answer the quest ion ? 

CHAIRPERSON :   You may proceed,  mam.  

ADV BATOHI :   Thank you,  Chai r .   Chai r ,  so th is ,  what  we are  

referr ing to now,  at  page 112,  for  c la r i ty ,  Chai rperson,  the 
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emai l  chain star ts  f rom page 112 and then cont inues 

backwards to 1011.   So you read f rom 112 to 111 for  c lar i t y ,  

Chai rperson.    

 So the f i rs t  emai l  is  12th of  June,  2012,  sent  f rom 

Mamike Suping,  who is  the personal  assistant  of  Advocate 

Chauke,  and the  evidence wi l l  show that ,  the subject  l ine is  

“ Indictment ,  Cato  Manor ” ,  that  cer ta in documents were sent  

to  Cyr i l  Mlotshwa.   Now Cyr i l  Mlotshwa,  Advocate Mlotshwa,  

at  the t ime was the act ing DPP.   

CHAIRPERSON :   I  th ink that  is  bet ter .   I  th ink we can refer  10 

to h im as Advocate M lotshwa.    

ADV BATOHI :   Sure.   Thank you,  Chai rperson.  

CHAIRPERSON :   I  heard Advocate  Mohlamonyane referr ing 

h im to Cyr i l ,  and I  d id  not  know who is  th is  Cyr i l .   So i t  does 

help us.  

ADV MOHLAMONYANE SC :    My apologies.   

CHAIRPERSON :   Let  us address people proper ly .   

ADV BATOHI :   Chai rperson,  Advocate Mlotshwa was,  at  the  

t ime,  the act ing  DPP in  KwaZulu -Nata l .   So Advocate  

Chauke 's PA forward to h im cer ta in  documents.   Thereaf ter ,  20 

you have the,  i f  you tu rn over  to  page 1011,  at  the bot tom,  

the second emai l  in  that  chain is  one f rom Advocate M lotshwa 

to Advocate Chauke and he states the fo l lowing :  

 “Dear Advocate Chauke,  our  te lephonic  

conversat ion today refers.   K indly  
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furn ish me wi th the Prosecutor 's  memo 

or  report  so that  I  can have a  

wraparound v iew of  the mat ter .  The 

report  must  a lso have the pol ice 

stat ions and CAS numbers so that  we 

can open the DPP's f i le .   Thank you in  

advance. ”  

 From that ,  i t  appears that  at  some point  before th is  

emai l  was sent ,  there was a te lephonic conversat ion between 

Advocate Mlotshwa and Advocate Chauke and my 10 

understanding f rom the Evidence Leader is  that  Advocate  

Mlotshwa wi l l  in  l ike l ihood be cal led.    

 Chai rperson,  in  response to that  emai l ,  we go st i l l  on  

111,  LO 1011,  Advocate Chauke responds on the same day 

to Advocate Mlotshwa and states ,  I  am not  sure tha t  I  need 

to read the ent i re  document ,  but  perhaps I  wi l l  read a few 

parts f rom i t .   But  i f  the panel  wishes the ent i re  document ,  I  

am happy to do that .   

 “Dear Advocate Mlotshwa,  who is  the  

Prosecutor  that  you are referr ing to?   I  20 

have fo rwarded you the ind ic tment  

which has a l l  the  deta i led summary by  

which you ought  to  be in  a posi t ion to  

open your f i le .   I  a lso fo rwarded to  you 

deta i ls  of  the inquest  wi th  the pol ice  



24 NOVEMBER 2025  –  DAY 6  

Page 16  o f  159  

CAS numbers to which you refer red to  

Advocate  Thoko Majokweni  fo r  reasons 

that  I  do not  fo l low and understand.   The 

ind ictment ,  wi th  respects ,  g ives you the 

whole v iew of  the mat ter . ”  

 And I  emphasize  that  the ind ictment ,  wi th  respect ,  

g ives you the  whole v iew of  the mat ter .   He then goes on to  

say:  

 “You are k indly and fervent ly  requested 

to p lease d iscuss any issues,  i f  any,  10 

wi th me.   I  rea l ly  do not  see any need 

for  me to g ive you any report  o ther  than 

that  which I  have fo rwarded to  you 

a l ready. ”  

 And th is  is  important  as wel l .   I t  should become c lear .   

 “Please,  i f  I  misunderstand you,  make 

me understand.   I  do not  want  to  p lay  

you or  undermine your jur isd ict ional  

author i ty  in  any way whatsoever. ”  

 I t  then proceeds,  Chai rperson,  he then on the next  20 

paragraph says :  

 “ I  have a lso learned wi th ut te r  d ismay 

that  you have now issued an inst ruct ion  

to Senior  Prosecutors that  a l l  dockets  

that  a re wi th us must  be brought  to  you.   
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What  i s  not  happening here,  my 

brother?  P lease,  i f  you have any issue 

again,  ta lk  to  me or  ar range that  we see 

the act ing Nat ional  Di rector  u rgent ly . ”  

 And that  would be Advocate  J iba.   And he then goes 

on to ra ise a concern.   He states :  

 “Another  concern  to me is  the delay in  

you issuing the inst ruct ion of  reopening 

the inquest  in  v iew of  the fact  that  you 

have been requested to s ign  the 10 

ind ictment ,  which  must  be preceded by 

your decis ion to reopen the inquest .   I f  

th is  makes you uncomfor table,  p lease 

ind icate so I  may urgent ly  take the 

mat ter  up wi th the act ing NDPP as wel l  

as the Min ister . ”  

 And I  emphasize  that  as wel l  fo r  reasons that  wi l l  

become c lear  la te r .   

 “ I  do not  want  to  s tep on your toes in  the  

last  paragraph.   I  was in formed that  you 20 

agreed and ar ranged wi th the act ing 

NDPP for  someone f rom outs ide to do 

the prosecut ion of  these mat ters.   I f  you 

now have a change of  heart ,  p lease 

ind icate so that  we may resolve i t  as 
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soon as possib le. ”  

 That  is  the end of  the le t te r .  

ADV MOHLAMONYANE SC :    Now,  Advocate Batohi ,  we wi l l  

la ter  refer  to  these exchanges here ,  but  for  now,  go to 

paragraph 60 in  bundle L01  on page …[ intervenes] .  

ADV BATOHI :   S ix zero?  

ADV BALOYI -MERE SC :   Sor ry …[ intervenes] .  

ADV BATOHI :   Oh,  one s ix .   

ADV BALOYI -MERE SC :   Sor ry,  Advocate …[ intervenes] .  

ADV BATOHI :   I  beg your pardon.  10 

ADV BALOYI -MERE SC :   Before Advocate Batohi  s teps of f  

th is  le t te r ,  she read the le t ter ,  but  at  paragraph 2,  she 

sk ipped a l ine  and I  am not  sure whether  i t  is  not  supposed 

to be in  the record,  but  I  th ink  i t  is  important  when we quote  

someone,  we quote the whole th ing,  unless i f  we feel  i t  is  not  

important .  On paragraph 2,  l ine 3,  the sentence tha t  s ta r ts  

wi th  “ there are" .    

ADV BATOHI :   I f  I  may,  Chai rperson,  yes,  I  had not  in tended 

to read the whole  th ing,  but  perhaps fo r ,  and I  went  on and 

read most  of  i t .   So perhaps I  wi l l  just  add paragraph 2,  the  20 

last  sentence,  wel l ,  th i rd  l ine.  

 “There are ser ious issues of  secur i ty  in  

th is  mat ter ,  which ,  i f  necessary,  you wi l l  

be br ie fed about ,  which are not  re levant  

to  you,  and I  cannot  expose you to such 
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a t  th is  stage. ”  

 I  th ink I  read the rest  of  the le t te r  complete ly,  except  

for  that .  Thank you,  panel .  

ADV BALOYI -MERE SC :   Thank you,  Counsel .   

ADV MOHLAMONYANE SC :    Thank you,  Madam Balo yi -

Mere.   Advocate  Batohi ,  go to LO1 on page LO  00266.   

There in,  you wi l l  f ind  …[intervenes] .  

ADV BATOHI :   266?  

ADV MOHLAMONYANE SC :    Yes,  266 is  a wi tness statement  

of  Advocate Andrew Cha uke,  which was before the  Judic ia l  10 

Commission of  Enqui ry in to a l legat ions of  s tate capture,  

corrupt ion,  and f raud in  the publ ic  serv ice,  inc luding  organs 

of  s tate,  co l loquia l ly  known as State Capture Commission.   I t  

s ta r ts  on page 243.  Do you see tha t?  

ADV BATOHI :   Yes.  

ADV MOHLAMONYANE SC :    Go to paragraph 59,  60,  and 

read i t  in to the record.  

CHAIRPERSON :   Paragraph?  

ADV MOHLAMONYANE SC :    60,  s ix  zero,  Madam Chair .  

CHAIRPERSON :   S ix zero.   Yes,  thank you.   20 

ADV BATOHI :   So,  i f  I  may proceed,  Madam Chai r .  

ADV MOHLAMONYANE SC :    Yes,  you may proceed.  

CHAIRPERSON :   Proceed.   

ADV BATOHI :   Paragraph 60 states  as fo l lows.   

 “J i ba requested me to assist  wi th  pu t t ing 
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together  a prosecut ion team, which  wi l l  

gu ide members  of  the pol ice  and 

members of  IP ID ( “ the Cato Manor  

team ” ) ,  on the  invest igat ion and 

prosecut ion of  the mat ters.   I  agreed to  

be the coord inator  of  the prosecut ion 

team.  The prosecut ion team was 

compr ised of  the fo l lowing advocates.   

60.1  Advocate Maema,  DDPP (Team 

Leader)  (Maema);   10 

60.2  Advocate KR Mathenjwa,  DDPP 

(Co-Team Leader )  (Mathenjwa);  

60.3  Senior  State  Advocate M 

Nt lakaza (Nt lakaza) ;  

60.4  Senior  State  Advocate JJ  

Mlotshwa (J Mlotshwa);   

60.5  Senior  State  Advocate F 

Futshane (Futshane);   

60.6  Senior  State Advocate P Moleko  

(Moleko) . ”  20 

ADV MOHLAMONYANE SC :    We know that  J iba is  reference 

to the then Act ing  Di rector  of  Publ ic  Prosecut ions.    

ADV BATOHI :   Act ing Nat ional  Di rector  of  Publ ic  

Prosecut ions.   

ADV MOHLAMONYANE SC :    Act ing Nat ional ,  yes.   Is  tha t  
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correct?  

ADV BATOHI :   That  is  correct .  

ADV MOHLAMONYANE SC :    Now,  go to the next  page,  which  

is  …[intervenes] .  

CHAIRPERSON :   What  is  the re levance of  th is  paragraph 60 ,  

before we fo rget  about  i t ?   

ADV MOHLAMONYANE SC :    The re levance of  paragraph 60,  

Madam Chai r ,  has to do wi th the  request  that  the  Act ing 

Nat ional  Di rector  of  Publ ic  Prosecut ions made to Advocate  

Chauke to put  up a team together  that  wi l l  go to KZN to deal  10 

wi th the Cato Manor  inc ident .   

CHAIRPERSON :   Now,  when you go back to the terms of  

reference,  3.1,  does th is  aspect  have any re levance to  

…[intervenes] .  

ADV MOHLAMONYANE SC :    This …[ intervenes] .  

CHAIRPERSON :   I  beg your pardon,  le t  me f in ish.   Does i t  

have any re levance to the opening words in  3.1 of  the te rms 

of  reference that  Advocate Chauke d i rect ly  o r  ind i rect ly  by  

h is  conduct  inst i tu ted the  racketeer ing charges?  I  ment ion  

that ,  Counsel ,  and p lease a l low me to keep on going back 20 

and for th on the terms of  reference because we are referred  

to the evidence w i thout  l ink ing some of  these a l legat ions to  

the te rms of  reference.   So,  i f  you can help me to understand 

the re levance of  that  paragraph in  re lat ion to the terms of  

reference themselves.  
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ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   I t  is  

my omission.   Let  me hasten to say,  paragraphs 3.1 ,  3 .1.1,  

3 .1.1.1,  3 .1.1.2,  3 .1.1.3,  and 3.1.1.4,  for  now,  are  re levant  

not  only to  th is  paragraph 60 and 62,  but  are re levant  to  the 

evidence that  wi l l  ind icate Advocate  Chauke 's involvement  in  

the prosecut ion of  the Cato Manor pol ice of f i cers.  

CHAIRPERSON :   Would you l i ke the wi tness to conf i rm what  

you are saying ,  because i t  is  her  who must  p lace that  

ev idence before us.  

ADV MOHLAMONYANE SC :    Indeed,  Madam Chair .   10 

CHAIRPERSON :   Do you conf i rm that ,  Advocate Batohi ,  what  

your ,  Advocate Mohlamonyane has just  p laced before  us?  

ADV BATOHI :   Yes,  Chai rperson,  i f  I  may expla in as wel l  that  

a l l  the evidence has to be seen together  because they expla in  

what  happened over a per iod of  t ime and g ives the fu l l  p ic ture  

of  what  happened.   So,  the Evidence Leader star ted wi th the  

set t ing up of  the team, and they wi l l  a l l  speak to,  I  conf i rm,  

what  i s  ment ioned in  paragraph 3,  r ight ,  in  fact ,  to  3.1.1.5,  

which is  on page 7 of  the terms of  reference.   So as 

…[intervenes] .  20 

CHAIRPERSON :   [ Ind ist inct ]… [microphone of f ]  Counsel ,  I  

th ink,  le t  us  just  t ry  to  take i t  one step at  a  t ime,  because 

what  you are now saying is  the broader  p ic tu re,  but  we are 

addressing the essent ia l  terms of  the,  or  rather  the  chapters  

of  the  terms of  reference.   But  i f  you g ive such a broad 
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overv iew,  we wi l l  get  lost .   And i f  you can t ry  to  answer a 

per t inent  quest ion  so that  you do  not  g ive a long answer that  

takes us  back,  and then we lose the  focus.   What  I  wanted 

you to conf i rm,  so  that  i t  is  not  Coun sel  who is  k ind o f  test ing  

f rom the bar ,  then you say i t  yoursel f ,  because i t  is  your  

af f idavi t  that  we are concerned wi th  here.    

 And what  I  wanted c lar i t y  f rom you is  whether ,  in  

re lat ion to the quest ion that  I  posed to Coun sel ,  the very,  

very subparagraph of  the terms of  reference,  that  seems to  

suggest  that  Advocate Chauke misbehaved ,  and I  would l i ke  10 

us to understand the context  re levant  to  that  a l legat ion in  the  

terms of  reference  and that  i s  what  he was saying to us,  that  

a l l  those paragraphs in  the terms of  reference,  3.1.1 to  3.1.4,  

are re levant .  And paragraph 60 supports those a l legat ions in  

the te rms of  reference .   And I  wanted to ascer ta in w i th you 

whether  you conf i rm that .   

ADV BATOHI :   Le t  me look at  whether  …[ intervenes] .  

CHAIRPERSON :   Perhaps,  Counsel ,  you can just  repeat  to  

Advocate Batohi ,  what  you were saying in  a s imple way,  the  

way you want  to  put  i t  to  her ,  so that  we get  th is  par t  o f  her  20 

evidence c lear ly .   

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .   

Advocate Batohi ,  i f  I  take you back to paragraph 60 on th is  

page here,  page 266,  would you conf i rm that  what  i s  s tated  

there is  per t inent  to  paragraph 3.1?   
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ADV BATOHI :   That  is  correct .  

ADV MOHLAMONYANE SC :    I t  is  a lso  per t inent  to  paragraph 

3.1.1.1 .  

ADV BATOHI :   Wel l ,  Chai rperson,  I  am a l i t t le  confused 

because paragraph 60 deals wi th the team that  was set  up.  

And i f  we look at  the par t icu la r  sub -paragraphs of  3 .1,  they 

re late to  d i f fe rent  aspects of  Advocate Ch auke 's conduct .   

And so I  am a l i t t le  confused about  answer ing the quest ion  

that  paragraph 60,  which s imply deals wi th the team set  up,  

how i t  l inks to  each one of  the sub -paragraphs that  descr ibe 10 

Advocate Chauke 's conduct .   

CHAIRPERSON :   You remember,  through you,  Advocate  

Mohlamonyane,  we zoomed in to the  terms of  reference,  3.1 .  

That  ta lks about  Advocate Ch auke 's d i rect  o r  ind i rect  

conduct .  ‘And Advocate Mohlamonyane took us to paragraph 

60,  that  speaks to the ro le p layed by Advocate Ch auke,  i f  I  

may put  i t  that  way.   

ADV BATOHI :   I t  is  cor rect .   

CHAIRPERSON :   That  is  how he s tar ted get t ing involved in  

th is  mat ter .   20 

ADV BATOHI :   That  is  correct ,  Chai rperson.  

CHAIRPERSON :   So when you look at  i t  in  i ts  sequence or  

chronologica l ly ,  you star t  there.  You star t  a t  the t ime when 

he was requested by the NDPP or  act ing NDPP then to do 

something,  and th is  is  where we are ,  paragraph 60.  
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ADV BATOHI :   That  is  correct ,  Chai rperson.   

CHAIRPERSON :   Did I  capture i t  correct ly ,  s i r?   

ADV MOHLAMONYANE SC :    You d id,  Madam Chair .   You d id 

capture i t  correct ly .  

CHAIRPERSON :   And remember,  we are address ing that  

aspect  of  your  af f idavi t ,  Advocate Batohi ,  paragraph 142  that  

speaks of  the unlawfu lness of  Advocate Ch auke 's conduct .    

ADV BATOHI :   Yes,  that  i s  cor rect ,  Chai rperson.   

CHAIRPERSON :   That  a l leged un lawfu lness that  resul ted,  

among other  th ings,  in  you approaching the President .  10 

ADV BATOHI :   That  is  correct ,  Chai rperson.  

CHAIRPERSON :   Now,  we are t ry ing to get  the factual  matr ix  

as we gather  the  evidence of  that  aspect  and that  we  are  

t ry ing to c lar i f y .   

ADV BATOHI :   We understand,  Chai rperson.  

CHAIRPERSON :   Yes.  

ADV BATOHI :   And that  i s  what  we in tend to do.  

CHAIRPERSON :   Yes,  thank you.   

ADV MOHLAMONYANE SC :    Now,  paragraph 60,  Advocate 

Batohi ,  I  ind icated to you has to do wi th  paragraph 3.1 ,  20 

paragraph 3 rather ,  3 .1 and 3.1.1 o f  the terms of  reference.   

Of  course,  as you correct ly  pointed out ,  i t  has to be read wi th 

the tota l i ty  of  the evidence that  wi l l  fo l low.   

ADV BATOHI :   Yes,  i t  wi l l  speak to h is  ro le in ,  as  we wi l l  

expla in as the evidence pans out ,  in  terms of  h is  ro le in  
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connect ion wi th  those subparagraphs in  the terms of  

reference,  that  i s  correct ,  that  you ment ioned.  

ADV MOHLAMONYANE SC :    Thank you.   You may proceed 

to the next  page,  which is  LO  00267 and read paragraph 62 

together  wi th i ts  subparagraphs in to  the record.   

ADV BATOHI :   Paragraph 62 reads as fo l lows.  

 “My ro le as team coord inator  was :  

62.1  deal  wi th  the  log ist ics and 

administ rat ive mat ters of  the  

prosecut ion team;  10 

62.2  ensur ing coord inat ion between 

var ious stakeholders ;  

62.3  my involvement  excluded tak ing 

prosecutor ia l  decis ion whether  to  

prosecute or  not ;   

62.4  feedback and br ie f ing on the team 

to J iba,  inc luding  the submission  

of  documentat ion f rom the 

prosecut ion team. ”  

 Chai rperson,  i f  I  may at  th is  po int  expla in that  20 

paragraph 62.3  refers to  tak ing prosecutor ia l  decis ion  

whether  to  prosecute or  not .   My evidence wi l l  inc lude the 

fact  that  a prosecutor ia l  decis ion is  not  one that  is  l imi ted on 

whether  to  prosecute or  not .   But  there are  var ious 

prosecutor ia l  dec is ions that  a re taken in  the course of  the 
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prosecut ion process.   

CHAIRPERSON :   Probably i t  i s  a  mat ter  of  a rgument ,  but  

thank you for  te l l ing us what  you are te l l ing us.  

ADV BATOHI :   Thank you,  Chai r .  

CHAIRPERSON :   But  we do know f rom that  paragraph 62.3,  

Advocate Chauke is  saying I  was involved,  but  my 

involvement  excluded tak ing any prosecutor ia l  decis ion.  

ADV BATOHI :   That  is  correct ,  Chai rperson.  

CHAIRPERSON :   That  is  the nub of  h is  statement .  

ADV BATOHI :   That  is  correct ,  Chai rperson.   10 

ADV MOHLAMONYANE SC :    You may then proceed to  

paragraph 64 on the same page and read i t  in to the record.   

CHAIRPERSON :   I  beg your pardon,  Counsel .   I  beg your  

pardon.  I  beg your pardon.   And p lease cor rect  me i f  I  am 

missing something.   That  very aspect  at  paragraph 62.3 wi l l  

probably take us  to the statement  or  af f idavi t  o f  Advocate  

Mosing.  

ADV MOHLAMONYANE SC :    I t  wi l l .  

CHAIRPERSON :   I t  wi l l .  

ADV MOHLAMONYANE SC :    I t  wi l l ,  Madam Chai r ,  as and 20 

when we proceed.   

CHAIRPERSON :   Thank you.   P lease f lag i t  so that  we do  not  

forget .  

ADV MOHLAMONYANE SC :    Yes,  I  wi l l  do so.  I f  you may,  

Advocate Batohi ,  read in to the record paragraph 64 and I  wi l l  
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la ter  refer  you to paragraph 95 and 96,  but  fo r  the moment ,  

read paragraph 64 in to the record.  

ADV BATOHI :   Paragraph 64 reads as fo l lows.   

 “On 3 May 2012,  I  a t tended a br ie f ing 

wi th J iba dur ing which i t  was ar ranged 

that  the prosecut ion team br ie f  her  on 

the Cato  Manor  mat ter  on 18 May 2012.   

On 15 May 2012,  I  a t tended a meet ing  

wi th the prosecut ion  team to prepare fo r  

J iba 's  br ie f ing. ”  10 

ADV MOHLAMONYANE SC :    We are st i l l  on Advocate  

Chauke 's af f idavi t  that  served before the State Capture 

Commission  and go to page 273,  LO 273 in  th is  bundle LO1.  

Read paragraph 95 which t ies to  the one which paragraph 60 

which you read ear l ier .   

CHAIRPERSON :   Paragraph 95? 

ADV MOHLAMONYANE SC :    Paragraph 95,  Madam Chai r .  

ADV BATOHI :   Paragraph 95 reads :  

 “ I  have read the af f idavi t  by Advocate 

CS Mlotshwa dated 23 July 2015 under 20 

S i lver ton CAS which  is  annexed to  the  

Rule 3.3 Not ice.  I  re fer  to  what  i s  se t  out  

above wi th regard to how I  came about  

to  be involved in  th is  mat ter  as a  

coord inator  of  the  prosecut ion team and 
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that  the la t te r  was g iv ing br ie f ing to 

Advocate CS Mlotshwa about  the  

mat ters. ”  

ADV MOHLAMONYANE SC :    Wi l l  you conf i rm that  th is  

paragraph per ta ins  to  paragraph 3.1 of  the TOR , terms of  

reference?  

ADV BATOHI :   Yes.   

ADV MOHLAMONYANE SC :    Proceed to go to paragraph 96 

on the same page and read i t  in to the record.   

ADV BATOHI :   I  conf i rm that  I  had the emai l  10 

exchanges wi th Advocate CS Mlot shwa.  

The issue was sor ted out  between me 

and h im.   I  considered i t  resolved and 

d id not  take i t  any fur ther .   I  he ld the  

v iew then and even now that  he  was 

suf f i c ient ly  br ie fed by the prosecut ion 

team about  the mat ters.   I  rea l ized the 

omission of  the memo which I  thought  

was par t  o f  the  draf t  ind ictment  for  

which I  apologized.   This i s  born out  of  20 

the fact  that  he  indeed received the  

memo and the ind ictment .   I  even 

ind icated above wi th h im and at tended 

meet ings wi th h im and the AJP on 18 

June 2012 and the  court  appearances by  
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the suspects. ”  

ADV MOHLAMONYANE SC :    Now,  Advocate  Chauke 

ment ions Advocate CS Mlot shwa.   I  want  us to  hasten to get  

to  Advocate Mlotshwa 's af f idavi t  that  you referred  to  in ,  and 

Madam Chair  has a lso referred to i t ,  which is  at tached to your  

le t ter  to  Advocate  Chauke which is  marked SB6 on page 240 

of  your  bundle  where you were making a request  for  fu r ther  

in format ion re lat ing to decis ions made by you as the DPP  

Gauteng,  Johannesburg.   Now go to  …[intervenes] .  

CHAIRPERSON :   I  beg your pardon again,  Counsel .   You said  10 

SB6.   Is  th is  no t  SB5A?  That  is  the sworn af f idavi t  by  

Advocate Mlot shwa at tached to her  af f idavi t .  

ADV MOHLAMONYANE SC :    Yes,  I  was st i l l  on SB6,  Madam 

Chai r ,  which is  h is ,  sor ry,  Advocate Batohi 's  le t te r .    

CHAIRPERSON :   Where is  the le t te r ,  SB6?  

ADV MOHLAMONYANE SC :    I t  is  SB6,  240.  

CHAIRPERSON :   240.   

ADV MOHLAMONYANE SC :    Yes.    

CHAIRPERSON :   I  am sor ry for  that  in terrupt ion.   Let  us just  

get  to  that .  20 

ADV BATOHI :   That  is  Advocate Chauke 's le t ter  to  me.  

ADV MOHLAMONYANE SC :    Oh no,  i t  is ,  ja ,  my mis take.   I t  

is  SB5,  actual ly .   Ja,  i t  is  SB5,  Madam Chair .   I  made a  

mistake.   I  apolog ize for  that .  

CHAIRPERSON :   SB6.  
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ADV MOHLAMONYANE SC :    SB5.   SB6 is  Advocate  

Chauke 's response.    

CHAIRPERSON :   Yes,  I  thought  tha t  you are now addressing 

or  asking Advocate Batohi  to  deal  wi th  that  af f idavi t  o f  

Advocate Mlot shwa.  

ADV MOHLAMONYANE SC :    Indeed,  Madam Chair .  

CHAIRPERSON :   Which is  SB5 …[intervenes] .  

ADV MOHLAMONYANE SC :    A  in  236.   

CHAIRPERSON :   236.  

ADV MOHLAMONYANE SC :    That  is  so.  10 

CHAIRPERSON :   Yes.  

ADV MOHLAMONYANE SC :    Go to  SB5A 236.  

ADV BATOHI :   Yes,  I  am there.  

ADV MOHLAMONYANE SC :    On top there,  i t  is  wr i t ten  

S i lver ton CAS.   I t  is  not  c lear  as to  what  number i t  is  there,  

but  i t  is  o f  10,  i t  looks l ike i t  is  2014.    

ADV BATOHI :   That  is  correct .   

ADV MOHLAMONYANE SC :    Expla in th is  CAS,  S i lver ton  

CAS,  what  was i t  a l l  about?  Why d id he depose to an af f idavi t  

in  th is  mat ter ,  Advocate Mlot shwa?  20 

ADV BATOHI :   So CAS numbers are granted when a docket  

is  opened in  a pol ice stat ion  and so the CAS number,  t he  

pol ice stat ion would be ref lected in i t ia l ly ,  and that  is  

S i lver ton.   In  th is  case,  i t  is  S i lver ton Pol ice Stat ion.   And 

then CAS is  the CAS number.   I t  is  unclear  what  the number  
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is ,  but  the second number ref lects  the month,  and the th i rd  

number ref lects  the year  wi th  re la t ion to  a cr iminal  docket  

that  would have been open ed.   

ADV MOHLAMONYANE SC :    The af f idavi t  that  Advocate  

Chauke refers to  in  paragraph 95 of  h is  af f idavi t  on page 273,  

which you ear l ie r  referred to,  a f f idavi t  o f  CS Mlotshwa,  th is  

is  the same af f idavi t  that  we are now looking at ,  SB5A ? 

ADV BATOHI :    I  am not  sure.   Where is  the other  document? 

I  need to check to see i t  is  the same document ,  or  are you 

te l l ing me i t  is  the same document?  I  apologize,  Chai rperson.  10 

CHAIRPERSON :    I f  I  may,  Counsel .   Remember,  SB5,  which 

I  ment ioned,  i s  ment ioned for  the f i rs t  t ime in  the af f idavi t  o f  

Advocate Batohi  under the rubr ic  of  p rocess leading to the  

referra l  to  the President  on page 69 of  her  af f idavi t .   But ,  o f  

course,  that  SB5 addresses a lso the issues re lat ing to the 

Booysens mat ter .   In  other  words,  i t  re fers to  the broader 

issues of  both the Booysens mat ter  and the Mdlu l i  mat ter .   So 

i f  you can probably  look at  i t ,  i t  i s  there,  Coun sel ,  SB5 is  

ment ioned fo r  the  f i rs t  t ime at  paragraph 161.  

ADV BATOHI :   That  is  correct ,  Chai rperson.   20 

ADV MOHLAMONYANE SC :    Now,  Advocate Chauke says,  

Advocate CS Mlot shwa’s af f idavi t  is  dated 23 July 2015,  and 

th is  one is  dated 12 May 2015.   I t  is  not  the one that  he  is  

referr ing to,  not  so?  

ADV BATOHI :   Sorry,  can you repeat  that?  
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ADV MOHLAMONYANE SC :    Do you see on page 237 the  

date when i t  was deposed to  i t  is  12 May 2015.  

ADV BATOHI :   Okay,  just  a  moment .   Yes,  I  see tha t .   

ADV MOHLAMONYANE SC :    Now,  i t  is  not  the one that  he  

is  refer r ing to ,  because th is  one is  dated 12 May 2015,  not  

so?  

ADV BATOHI :   Sor ry,  I  am confused,  s i r .   Which is  the one 

he is  referr ing to?  

ADV MOHLAMONYANE SC :    I  wi l l  take you to the one that  

he refers to .   I t  is  on the next  page.   He says i t  is  dated 23 10 

July 2015.   Go to the next  page and look at  238 ,  page 238.  

ADV BATOHI :   Yes,  I  am there.   

ADV MOHLAMONYANE SC :    There  is  another  af f idav i t  there  

by Advocate Mlot shwa.  Do you see that?  

ADV BATOHI :   Yes,  that  i s  cor rect .  

ADV MOHLAMONYANE SC :    Which is  dated 23 July  2015.   

ADV BATOHI :   That  is  correct ,  I  see that .  

ADV MOHLAMONYANE SC :    So that  is  the one that  he  is  

referr ing to.   

ADV BATOHI :   Sor ry,  I  am confused,  Chai rperson.   I  am not  20 

sure which,  who is  referr ing to which statement .  

ADV MOHLAMONYANE SC :    Let  me take you back to 95 .  

ADV BATOHI :   Page 95 or  paragraph 95?  

ADV MOHLAMONYANE SC :    Paragraph 95.   

ADV BATOHI :   Of?  
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ADV MOHLAMONYANE SC :    Of  LO1,  which is  the af f idavi t  

o f  Advocate Chauke in  which he says he has read the af f idavi t  

o f  CS Mlotshwa,  dated 23 July 2015.   

ADV BATOHI :   I  am wi th you.  

ADV MOHLAMONYANE SC :    Yes.   Now,  I  am saying  to you,  

th is  one on page 238 is  another  af f idavi t  deposed to by 

Advocate Mlotshwa.   Do you see that ,  dated 23 July 2015? 

ADV BATOHI :   Yes,  that  i s  cor rect .   

ADV MOHLAMONYANE SC :    Now,  can you read i t  in to the  

record?  10 

CHAIRPERSON :   Which one?  

ADV MOHLAMONYANE SC :    The one on page 238.  

ADV BATOHI :   - :  

 “ I ,  Cyr i l  S imphiwe Mlotshwa,  hereby 

state in  Engl ish that  on 23 July 2015,  

the Invest igat ing Of f icer ,  Major  General  

Thalo[?] ,  requested me to hand over  the  

emai ls  referred to in  my statement  dated 

12 May 2016.   Emai ls  herewi th. ”  

 That  is  the content  and then i t  is  the oath af te r  that .   20 

He had s igned and there  is  the oath.   

ADV MOHLAMONYANE SC :    I f  you go back to the previous 

af f idavi t ,  you wi l l  see that  the paragraph on page 27,  which  

is  the last  paragraph of  Advocate Mlot shwa's af f idavi t  

…[intervenes] .  
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CHAIRPERSON :   I  beg your pardon ,  paragraph?  

ADV MOHLAMONYANE SC :    I t  is  not  marked.   I t  is  not  

marked or  g iven,  numbered rather .   I t  is  not  numbered but  i t  

is  the only paragraph before the commissioning ,  be fore the  

…[intervenes] .  

CHAIRPERSON :   Is  that  the one wi th handwr i t ten 491?  

ADV MOHLAMONYANE SC :    Yes,  Madam Chai r ,  w i th  the o ld,  

bo lded number 156.   Do you see that  one? 

CHAIRPERSON :   In  the bolded number?  

ADV MOHLAMONYANE SC :    One f ive s ix .   But  the correct  10 

number,  the paginated number is  237 ,  SB5A 237.  

CHAIRPERSON :   Counsel ,  you are tak ing us a l l  over  the  

show.   Where are  you?   

ADV MOHLAMONYANE SC :    I  want  the wi tness to conf i rm 

the issue of  emai ls  and t ie  i t  wi th  the exchange of  emai ls  

between h im,  be tween Advocate Mlot shwa and Advocate  

Chauke.   

CHAIRPERSON :   Are you f in ished,  are you done wi th SB5A 

236?  That  is  the  af f idavi t  o f  Advocate Mlot shwa.   I  thought  

that  you were there.   20 

ADV MOHLAMONYANE SC :    I  am there.   I  am there,  Madam 

Chai r ,  because i t  goes to the second page.    

ADV BATOHI :   Yes.  

ADV MOHLAMONYANE SC :    Yes,  i t  goes to the second page 

237.  



24 NOVEMBER 2025  –  DAY 6  

Page 36  o f  159  

ADV BATOHI :   Yes.  

ADV MOHLAMONYANE SC :    Now,  Advocate Mlot shwa in  th is  

paragraph says :  

 “ I  thereaf te r  exchanged a number of  

emai ls  wi th  Advocate Chauke copying in  

Advocate J iba,  her  personal  assistant  

and Advocate Majokweni ,  request ing 

Advocate Chauke to g ive me the  

Prosecutor 's  memo or  report  as  per  

in i t ia l  agreement . ”  10 

ADV BATOHI :   Sorry,  which paragraph are you at?  

ADV MOHLAMONYANE SC :    237,  where the af f idavi t  o f  

Advocate Mlot shwa ends.  

ADV BATOHI :   Yes,  I  am there.   

ADV MOHLAMONYANE SC :    Where he has deposed,  he has,  

where i t  is  commissioned.  

ADV BATOHI :   Yes,  I  am there.   

ADV MOHLAMONYANE SC :    Now,  he says :  

 “On 12 June 2012,  Advocate Chauke 's  

personal  assistan t ,  Ms Mamik e Suping,  20 

emai led me only the ind ictment  wi thout  

the Prosecutor 's  memo or  report . ”  

 Can you read that  in to the record?  

ADV BATOHI :   - :  

 “On 12 June 2012,  Advocate Chauke 's  
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personal  assistan t ,  Ms Mamik e Suping,  

emai led me only the ind ictment  wi thout  

the Prosecutor 's  memo or  repor t .   I  

thereaf ter  exchanged a number  of  

emai ls  wi th  Advocate Chauke,  copying 

in  Advocate J iba,  her  personal  assistant  

and Advocate  Thoko Majokweni ,  

request ing Advocate Chauke to g ive me 

the Prosecutor 's  memo or  report  as per  

the in i t ia l  agreement .   My act ing  10 

appointment  came to an end on 9  Ju ly  

2012.   I  never had anyth ing  to do wi th  

the mat ter  af ter  9  Ju ly 2012. ”  

ADV MOHLAMONYANE SC :    Now,  th is  t ies wi th the  

exchange of  emai ls  you refer red to ear l ie r .  

ADV BATOHI :   That  is  correct .   

ADV MOHLAMONYANE SC :    In  page LO4,  page LO 1011.    

ADV BATOHI :   Do you want  me to go back there?  

ADV MOHLAMONYANE SC :    You do not  have to.   

ADV BATOHI :   That  is  correct .  20 

ADV MOHLAMONYANE SC :    I  just  wanted you to conf i rm 

whether  i t  t ies wi th that .   

ADV BATOHI :   That  is  correct .  

ADV MOHLAMONYANE SC :    Thank you.   Now,  go to SB6.    

CHAIRPERSON :   And i f  I  may,  th is  aspect  that  you are asking 
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the wi tness to read in to the record has a d i rect  l ink to  the  

terms of  reference.   I f  I  am cor rect ,  which one?  

ADV MOHLAMONYANE SC :    Madam Chai r ,  i t  has a d i rect  

l ink wi th paragraph 3,  paragraph 3.1  -  yes,  paragraph 3 and 

3.1.  

CHAIRPERSON :   The inst i tu t ion of  the racketeer ing charges.  

ADV MOHLAMONYANE SC :    I t  wi l l ,  yes,  indeed.   I t  wi l l  

…[intervenes] .  

CHAIRPERSON :   I  beg your pardon.   

ADV MOHLAMONYANE SC :    No,  not  that .    10 

CHAIRPERSON :   His d i rect  o r  ind i rect  conduct .   

ADV MOHLAMONYANE SC :    Indeed,  Madam Chair .  

CHAIRPERSON :   P lease g ive me a second.   I f  you may 

unpack that  aspect  for  me to understand c lear ly  th is  a l leged 

ind i rect  or  ind i rec t  conduct ,  how and to what  extent  i t  impacts  

on the prosecutor ia l  ro le of  Mr Mlo tshwa,  Advocate Mlo tshwa.  

ADV MOHLAMONYANE SC :    Mlotshwa or  Advocate Chauke,  

Madam Chair?  

CHAIRPERSON :   Adv Mlotshwa.   The ind i rect ,  the d i rect ,  o r  

the a l leged,  the a l leged d i rect  or  ind i rect  conduct  of  Advocate  20 

Chauke 's conduct ,  how i t  impacts on NDPP, Advocate  

Mlotshwa 's jur isd ict ion or  space.   

ADV MOHLAMONYANE SC :    I t  wi l l  become c learer  as  and 

when we proceed to lead evidence,  Madam Chair .   However,  

for  now,  Advocate  Mlo tshwa was the act ing DPP in KZN.   
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CHAIRPERSON :   No,  I  understand that .  

ADV MOHLAMONYANE SC :    Yes.  

CHAIRPERSON :   You are busy leading evidence  and th is  

ev idence is  real ly  the crux of  the  case ,  because Advocate  

Batohi  is  lay ing the foundat ion of  why we are here  and we 

need to understand th is  foundat ion correct ly ,  because other  

wi tnesses,  as you refer red to Advocate Mlo tshwa,  are going 

to e i ther  conf i rm thei r  a f f idavi t ,  the contents of  the i r  a f f idavi t ,  

or  the evidence of  Advocate Batohi .    

 So I  do  not  want  us to  have that  d is juncture.   We may 10 

just  lose the connect ion.   That  is  why I  keep on tak ing you 

back to the terms of  reference so  that  we understand the  

re levance of  th is  ev idence to the terms of  reference 

themselves.   I  do not  know whether  i t  he lps  you,  Counsel ,  but  

we get  confused ,  because you keep on refer r ing us to bundles 

or  legal  opin ions  and we just  need to  get  i t  r ight  to  understand 

how you l ink th is  ev idence to the te rms of  reference.    

 And I  thought  tha t  as we address th is  ev idence,  as  

you go a long,  you  wi l l  keep on te l l ing us that  th is  i s  the aspect  

that  i s  re levant  to  the charge  at  paragraph 3.1,  3 .1.1,  20 

etcetera.   I t  wi l l  he lp me to understand the evidence of  

Advocate Batohi .   I  do not  want  to  dera i l  your  l ine of  the t ra in 

of  thought ,  Counsel ,  but  i t  may a lso  help me.    

 I  am to ld that  th is  is  a tea break.   I f  you feel  that  I  

am overbear ing on you,  i t  is  f ine.   We wi l l  get  c la r i ty  at  a  la ter  
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s tage.   Maybe you can proceed when you  reconvene,  and I  

wi l l  note a l l  these quest ions on the s ide so that  I  do  not  

in ter rupt  you.   

ADV MOHLAMONYANE SC :    No,  no,  you  are not  

overbear ing.   You are per fect ly  ent i t led to  the c la r i f icat ion,  

Madam Chai r .   I  thought  I  had made i t  c lear  that  the evidence 

that  she is  leading per ta ins to  3.1,  but  I  wi l l  take i t  ap iece for  

a bet ter  understanding and fo r  the comfor t  o f  everyone.  

CHAIRPERSON :   Yes.  

ADV MOHLAMONYANE SC :    Yes,  I  wi l l  t ry  and take i t  ap iece.  10 

CHAIRPERSON :   Thank you,  Counsel .   We wi l l  take ,  

Advocate Batohi ,  we take a tea adjournment .   I t  is  a l ready 

c loser  to  hal f  past  e leven.   We wi l l  ad journ now and 

reconvene at  quar ter  to  twelve.   

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .  

CHAIRPERSON :   Thank you.   We adjourn fo r  tea.   

ENQUIRY ADJOURNS 

ENQUIRY RESUMES 

CHAIRPERSON :    Advocate Batoh i ,  remember you are st i l l  

under oath?  20 

ADV BATOHI :    I  do,  thank you,  Chai r .  

CHAIRPERSON :    Advocate Mohlamonyane,  p lease a l low me,  

just  to  cut  to  the chase,  to  go st ra ight  to  the point  in  re lat ion  

to that  aspect  that  we are ta lk ing  about  so that  we make 

progress.   The evidence before us,  on record,  and correct  me 
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i f  I  am wrong,  in  re lat ion to the af f idavi t  o f  Advocate 

Mlotshwa,  is  that  Advocate Chauke had asked h im to s ign the 

ind ictment .   Am I  correct?   

ADV MOHLAMONYANE SC :    You are correct ,  Madam Chai r .  

CHAIRPERSON :    Let  me conf i rm wi th the wi tness.  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    Advocate Mlotshwa,  as I  understand the  

af f idavi t ,  o r  the evidence in  th is  record,  is  that  he  d id  not  

want  to  s ign the ind ictment  because he had not  been provided 

wi th the memo and the dockets.   10 

ADV BATOHI :    Precise ly,  Chai rperson,  o r  a repor t  as he 

ind icates.   

CHAIRPERSON :    Yes.   That  begs the quest ion,  does that  

impact  on the te rms of  reference in  re lat ion to Advocate  

Chauke 's d i rect  o r  ind i rect ,  a l leged ind i rect  conduct?  

ADV BATOHI :    Chai rperson,  i f  we go to the terms of  

reference,  th is  aspect  of  the evidence wi l l  re la te speci f i ca l ly  

to . . .   Chai rperson,  le t  me,  i f  I  may expla in something.   I  know 

I  have been asked to keep i t  shor t  and I  rea l l y  do,  but  I  want  

to  t ry  to  help the,  I  want  the panel  to  understand the  20 

c i rcumstances.   So these te rms of  reference were drawn up.   

I t  appears that  i t  was taken pr imar i l y  f rom my le t ter  that  I  sent  

to  the President  recommending an enqui ry be held .   The 

terms of  reference were not  d iscussed wi th the NPA,  but  i t  

was taken f rom there.  
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 A t  that  t ime,  I  must  say that  I  d id  not  expect  that  

those would become in fact  the terms of  reference.   So I  f ind  

i t  d i f f icu l t  somet imes to l ink speci f ic  aspects to  i t  because,  

as I  sa id ear l ie r ,  there is  a whole ,  th is  is  events that  took 

p lace over  a per i od,  and what  we wi l l  demonst rate when a l l  

o f  the evidence is  led ,  is  that  Advocate Chauke 's conduct  

re lated def in i te ly  addresses the 3.1 ,  issues in  3.1 of  the terms 

of  reference.   So your shor t  answer,  Chai rperson,  i s  that  i t  

wi l l  a f fect  the support ing a decis ion to prosecute the  

accused,  3.1.1,  3 .1.2 in  par t icu lar .  10 

 And i f  one looks at  my af f idavi t ,  i t  w i l l  par t icu la r ly  

re late to ,  i f  I  can be refer red to the essence of  the case 

against  Advocate  Chauke,  i f…  there is  one aspect  that  is  

ment ioned there,  i f  one looks at  paragraph 66,  sorry page 66,  

paragraph 156,  i t  would re late speci f ica l l y  to  1563,  

undermined or  at tempted to undermine the author i t y  of  the  

act ing DPP KZN.  

CHAIRPERSON :    Thank you,  Advocate Batohi .  

ADV BATOHI :    Thank you,  Chai rperson.   

CHAIRPERSON :    I t  he lps.  20 

ADV BATOHI :    Thank you,  Chai rperson,  and i f  I  may expla in  

to  the panel  how racketeer ing cer t i f icates are author ised.   

Wi th regard to racketeer ing charges,  the Nat ional  Di rector  of  

Publ ic  Prosecut ions is  requi red to author ise these charges,  

and what  happens in  te rms of  the process is  that  the DPP of  
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the d iv is ion where the charges emanate  would submit  a  

memorandum, a cover ing memorandum, genera l l y  wi th  a  

prosecut ing,  wi th  the ind ictment ,  wi th  a prosecutor 's  memo,  

and many other  re levant  documents to  the Nat ional  Di rector  

for  considerat ion of  the appl icat ion  for  racketeer ing charges 

to be author ised.    

 So in  th is  case,  what  wi l l  emerge f rom the evidence,  

Chai rperson,  is  that  as you cor rect ly  s tated,  Advocate 

Chauke,  and Advocate Mlotshwa wi l l  test i fy  to  th is ,  is  asking  

Advocate Mlotshwa to s ign the ind ictment ,  and Advocate  10 

Mlotshwa is  res is t ing,  saying that  I  wi l l  not  s ign i t  un less I  

have these other  documents,  and he  is  correct  in  tha t  regard  

because we need,  he needs the evidence.   The ind ictment  

sets out  the charges and summary of  facts.   The prosecut ion  

memo general ly  wi l l  set  out  the evidence that  actual ly  

supports the ind ic tment .   Thank You,  Chai rperson,  I  hope that  

helps.  

CHAIRPERSON :    I t  he lps.   Advocate,  that  set t les my mind.  

ADV MOHLAMONYANE SC :    May I  then proceed,  Madam 

Chai r .  20 

CHAIRPERSON :    Proceed,  s i r ,  you may proceed.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   Let  

me refer  you to,  before we rever t  to  SB6,  because we wi l l  

rever t  to  SB6 at  the la ter  s tage,  le t  me refer  you to LO1,  

bundle LO1,  LO-00178.   I t  is  Dr Broughton 's supplementary  
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op in ion,  and I  d i rect  your  at tent ion  to paragraph 26.  

ADV BATOHI :    A  document  in  f ront  of  me,  is  i t  SB3 you were  

referr ing to,  00178.   Am I  in  a d i f fe rent…  

ADV MOHLAMONYANE SC :    I  am referr ing you to LO1,  

Advocate Batohi .  

ADV BATOHI :    Okay.  

ADV MOHLAMONYANE SC :    You have got  i t  in  f ront  of  you.  

ADV BATOHI :    Page number?  

ADV MOHLAMONYANE SC :    LO-00178.  

ADV BATOHI :    Yes.  10 

ADV MOHLAMONYANE SC :    Where Dr Broughton deals wi th,  

and he has a subheading there,  a subtopic,  which reads,  

above paragraph 25,  i t  reads as fo l lows :  

“Advocate Chauke 's pr ima fac ie  

involvement  in  tak ing prosecutor ia l  

decis ions to prosecute Booysen”  

And I  must  ment ion that  th is  has to do,  and I  want  you to 

conf i rm,  i t  has to  do wi th paragraph 3.1,  3 .1.1 of  the TOR,  

the te rms of  reference.  

ADV BATOHI :    That  i s  cor rect .  20 

ADV MOHLAMONYANE SC :    May you proceed to read in to 

the record,  paragraph 25.  

ADV BATOHI :    Paragraph 25 reads :  

“Besides endeavour ing to compel  Advocate  

Mlotshwa to s ign  the Booysen ind ictment  
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wi thout  furn ish ing h im wi th the  case 

dockets or  p rosecutor 's  memorandum  (or  

support ing documentat ion and evidence ) ,  

which aspect  I  re turn to  below,  there i s  

ev idence that  pr ima fac ie  shows that  

Advocate Chauke was involved in  tak ing  

prosecutor ia l  decis ions to prosecute  

Booysen . ”  

That  is  paragraph 25.  

ADV MOHLAMONYANE SC :    Now I  am going to ask you a  10 

speci f ic  quest ion about  an ind ictment .   For  a t ra ined lawyer ,  

we know what  an ind ictment  is .   For  the publ ic  out  there,  can 

you expla in what  an ind ictment  is?  

ADV BATOHI :    Ind ictment  i s  a  document  that  is  used 

genera l ly  in  the H igh Court  that  sets out  the charges against  

an accused person,  and genera l l y  a lso has at tached to i t  a 

summary of  the substant ia l  facts re lat ing to the charges.  

ADV MOHLAMONYANE SC :    Thank you.   Proceed to  

paragraph 26.  

ADV BATOHI :    Paragraph 26 :  20 

“ I t  should be recal led that  i t  was on 12 June 

2012 that  Advocate Mlotshwa refused to  

s ign the Booysen ind ictment  sent  to  h im by 

emai l  by Advocate Chauke wi thout  seeing 

the support ing  documentat ion and 
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ev idence.   The support ing documentat ion  

and evidence were never presented to  

Advocate Mlotshwa,  even though the la t te r  

requested the  same f rom Advocate  

Chauke.    

The prosecut ion team also d id  not  report  t o  

Advocate Mlotshwa,  but  to  Advocate  

Chauke,  and d id not  furn ish Advocate  

Mlotshwa wi th support ing documentat ion  

and evidence fo r  s ign ing of  the ind ictment ,  10 

which he as the act ing DPP of  KZN,  or  a  

Deputy  Di rector  of  Publ ic  Pros ecut ions,  

DDPP,  in  h is  of f ice,  or  a DDPP act ing under  

h is  cont ro l  o r  superv is ion and d i rect ion of  

the KZN DPP contemplated in  sect ion 24(9)  

read wi th sect ion 21 (3)  and (4)  of  the NPA,  

was lawfu l l y  requi red to s ign.    

As a resul t ,  Advocate Mlotshwa never  

s igned the ind ictment .   Indeed,  a f ter  the  

exchange between Advocate Mlotshwa and 20 

Advocate Chauke in  June 2012 regard ing  

the s igning of  the ind ictment  and the  

request  f rom Advocate Chauke to Advocate  

Mlotshwa to consider  reopening a ser ies o f  

inquests re lat ing to the mat ter ,  he heard no 
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more about  the Booysen and prosecut ion. ”  

And Chai rperson,  i f  I  may say that  to  ask Advocate Mlotshwa 

to s ign these,  the  ind ictment  in  these c i rcumstances,  would  

in  fact  be unlawfu l .   And the exchange,  the emai l  exchange 

that  we referred to ear l ier ,  we refer red to two emai ls ,  but  i t  is  

important  that  the  other  emai ls  a re a lso considered because 

i t  shows the response of  Advocate  Mlotshwa and what  the 

impact  was of  what  he considered to be an unlawfu l  

inst ruct ion that  he was receiv ing f rom Advocate Chauke to  

s ign the ind ictment  wi thout  the evidence.    10 

 And the importance of  th is ,  Chai rperson,  is  that  when 

you put  your  s ignature to an ind ictment  as a DPP or  as any 

prosecutor ,  i t  means you are sat is fy ing yoursel f  that  there is  

ev idence that  supports the charges in  the ind ictment .   And to 

requi re someone to do i t  wi thout  the evidence ,  i s  in  fact  

asking that  person to do something  unlawfu l .  

ADV MOHLAMONYANE SC :    I f  I  may refer  you back to the  

emai ls ,  exchange of  emai ls  between Advocate Chauke and 

Advocate Mlotshwa,  LO4-1011,  which I  re ferred to  ear l ie r ,  

you do not  necessar i ly  have to read them into the record  20 

because you have a l ready done so.  

ADV BATOHI :    I  have read two of  the emai ls  in to the  record,  

or  th ree.  

ADV MOHLAMONYANE SC :    The one on page 1011 at  the  

bot tom there f rom Advocate Mlotshwa to Advocate  Chauke is  
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the one in  which he was,  Advocate  Mlotshwa was request ing  

that  he be sent  the prosecutor 's  memo.  

ADV BATOHI :    That  is  correct .   That  is  on the top of  page 

1012.  

ADV MOHLAMONYANE SC :    Was i t  ever  sent?  

ADV BATOHI :    Wel l ,  I  th ink Advocate Mlotshwa can test i fy  

to  that ,  whether  he received i t  o r  not .   I  do not  know mysel f  

whether  i t  was sent  o r  not .   I  do  want  to  state that  af ter  

Advocate Chauke's… af ter  Advocate Chauke’s  emai l ,  that  i s  

on page 1011,  which I  read in to the record,  Advocate  10 

Mlotshwa responded to that  emai l  and that  response is  then 

on page 1014.   I t  is  a  rather  long response f rom Sel lo  

Mlotshwa,  as i t  is ,  but  i t  is  Advocate Mlotshwa to Advocate  

Chauke,  da ted 13 June 2012 at  9.12am and i t  is  a  very long 

emai l .   As you can see,  i t  spans a lmost  the ent i re  page,  but  I  

am going to,  I  th ink i t  is  important  for  the panel  to  get  the 

import  o f  th is  emai l .   I  wi l l  read just  a  few l ines f rom i t .   The 

f i rs t  one is  . . . [ in te rvenes]  

CHAIRPERSON :    I  beg your pardon,  is  that  LO-01011? 

ADV BATOHI :    No,  Chai rperson,  we are  on LO -01014 and 20 

the emai l  cont inues on 01015.  

ADV MOHLAMONYANE SC :    Proceed.  

ADV BATOHI :    Thank you and,  Chai rperson,  we should,  we 

should remember  the context .   I t  is  Mlotshwa asking for  the 

ind ictment  and the prosecutor 's  memo and reports.   I t  is  
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Advocate Chauke responding,  saying :  

“Who is  the prosecutor  you are referr ing  

to?  I  have forwarded the ind ictment ,  which  

has a l l  the deta i l s ,  summary by which you 

ought  to  be in  a posi t ion to open the f i le .   

The ind ictment ,  w i th  respect ,  g ives you the  

whole v iew of  the mat ter . ”  

Advocate Mlotshwa then responds on the 13th of  June at  

9 .12am on page 1014,  as I  ind icated,  and I  wi l l  read just  a  

few l ines,  Chai rperson,  and you can see i t  is  a  real ly  long 10 

emai l .   I t  says :  

“Dear  Advocate Chauke,  I  operate f rom the 

premise that  the mission of  the NPA 

enjo ins us to be guided by the Const i tu t ion .   

The last  t ime I  cast  a g lance on the  

Const i tu t ion,  I  g leaned that  i ts  preamble  

encapsulates that  a l l  the r ights enshr ined 

in  the Const i tu t ion have to be respected,  

protected,  and promoted.   This inc ludes the  

r ight  to  human d igni ty ,  which is  af f i rmed in  20 

sect ion 10 of  the same Const i tu t ion .  

He then goes on to,  he gets qui te  phi losophical  in  h is  emai l ,  

in  paragraph 2 and 3.   In  paragraph 2,  he states ,  perhaps I  

can read f rom paragraph 2 :  

“You l evel led  ser ious a l legat ions agains t  
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me.   You d id  not  repeat  the same 

al legat ions f rom your behaviour .   You d id  

not  repeat  the same al legat ions when we 

met  the ANDPP in  her  of f ice.   I  main ta in my 

cool  th rough and through.   The impression  

I  der ive f rom your behaviour  is  that  you 

nour ish a s lav ish menta l i t y …”  

I  suppose I  do not  need to read the  rest  of  i t  in to the record,  

Chai rperson,  but  then he goes on to become qui te  

phi losophical ,  and then in  paragraph 4 :  10 

“ I t  i s  a  pract ice  wi th in the NPA that  when 

we send the request  to  the NDPP's  

of f ice…”  

Which is  what  I  expla ined ear l ier  on,  Chai rperson;  

“ I t  is  the pract ice  wi th in the NPA's  of f ice  

that  when we send the request  to  the  

NDPP's of f ice fo r  the s igning of  the sect ion  

2 cer t i f i cate…”  

Which is  the racketeer ing author isat ion of  the  NDPP, 

Chai rperson;  20 

“…we also that  the NDPP can have an idea 

of  what  is  happening in  the mat ter  before  

appending a s ignature.  

I  expla ined to you when we had a shor t  

meet ing in  the Of f ice of  the Act ing Nat iona l  
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Di rector  on 29 May 2012,  I  exp la ined i t  

when we met  at  the SOCA Indaba,  and I  

expla ined i t  again  when you contacted me 

yesterday,  that  the procedure in  the KZN 

DPP of f ice is  that  in  o rder  to  enro l  a  mat ter  

in  the High Court ,  we need two th ings,  

DPP 's f i le  and the  judge 's f i le . ”  

And then he goes on to expla in what  is  needed for  the DPP's  

f i le .   He cont inues :  

“You d id not  ra ise even your eyebrows 10 

dur ing the rendi t ion of  th is  explanat ion to  

you.   That  i s  why my eyes popped out  and 

my lower jaw dropped,  shocked to the  

marrow of  my bones as to what  has 

happened now,  because in  your  emai l  you 

are now asking me for  the f i rs t  t ime who I  

am refer r ing to  when I  speak of  the  

prosecutor .  

I f  you do not  have issues wi th me,  one 

would not  expect  you to resor t  to  forensic  20 

ambush,  but  would expect  you to ask me as 

a co l league and a brother ,  because wi th  

the respect  I  a lways g ive you,  I  wou ld have 

expla ined to you again. ”  

And then he cont inues,  Chai rperson:  
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“ In  the th i rd paragraph of  your  emai l …”  

This is  in  on paragraph 5 of  Mlotshwa 's emai l ;  

“ In  the th i rd paragraph of  your  emai l ,  you 

state in  bold tha t  you have learned wi th  

ut ter  d ismay that  I  have issued an 

inst ruct ion to the  senior  p rosecutors that  

the dockets must  be brought  to  me.   I  have 

been bruta l l y  honest  wi th  you.   I  never get  

exci ted over  noth ing.   I  am not  a person in  

the habi t  o f  making a mounta in out  of  a  10 

h i l lock.    

F i rs t ly ,  i t  was your suggest ion that  the  

inquest  must  be reopened.   I  fervent ly  hope 

that  you know,  or  ought  reasonably to  

know,  that  we do not  keep the inquest  

record in  the DPP of f ice,  but  they are kept  

by the cr iminal  cour t  c le rks in  the lower  

court . ”  

Chai rperson,  I  am just  t ry ing to read the re levant  par ts that  

would be appropr ia te in  th is .  20 

ADV MOHLAMONYANE SC :    You may leave i t  a t  that ,  

Advocate Batohi .  

ADV BATOHI :    Yes.  

CHAIRPERSON :    I t  might  be helpfu l ,  counsel ,  just  fo r  

completeness,  to  le t  the wi tness not  choose what  she wants,  
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she wants to  put ,  I  th ink put  the whole le t ter  there  

. . . [ in tervenes]  

ADV BATOHI :    Chai rperson,  i f  I  may,  sorry.  

CHAIRPERSON :    I t  may wel l  be that  we wi l l  re fer  to  th is  

le t ter  in  i ts  ent i re ty when we wr i te ,  so le t  the wi tness speak.  

ADV BATOHI :    May I  c lar i f y ,  Chai rperson,  my understanding 

is  that  the le t te r  wi l l  be par t  o f  the record,  bu t  I  was 

h ighl ight ing for  the purpose of  t ime the re levant  par ts ,  but  my 

understanding is  that  the ent i re ,  a l l  o f  the  documents that  we 

have submit ted,  that  i s  my unders tanding,  Chai rperson,  i s  10 

par t  o f  the record .   I  am happy to be guided by the Chai r  in  

th is  regard.   

CHAIRPERSON :    I  understand what  you say.  

ADV BATOHI :    Thank you,  Chai rperson.   Chai rperson ,  I  

should say that  i t  was af te r  th is  response ,  to  complete the  

emai l  chain ,  f rom Advocate Mlotshwa,  i f  one goes to page 

1014,  the top is  then a response to Advocate Mlotshwa f rom 

Advocate Chauke,  saying:  

“Dear Advocate Mlotshwa,  I  have noted 

your concerns below.   I  apologise to you to  20 

the extent  that  you feel  I  am not  respect ing  

you,  and my communicat ion wi th you was 

not  what  you expected.   I  a lso apologise fo r  

not  having to ld you that  I  could not  t rave l  

to  KZN due to unforeseen c i rcumstances.   I  
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hope th is  meets w i th your approval .   I  have 

learned my lesson in  th is  regard.   Thank 

you fo r  your  assis tance so far . ”  

Chai rperson,  the one other  aspect  before we move of f  the  

emai ls  i s  on page 1011,  which is  Advocate Chauke 's response 

to Advocate Mlotshwa when he asked for  the prosecut ion 

memo or  report .   I  want  to  draw the panel 's  at tent ion to  

paragraph one,  two,  three,  four ,  the four th paragraph,  second 

last  one.   Advocate Chauke says to Advocate Mlotshwa:  

“ I f  th is  makes you uncomfor table,  p lease 10 

ind icate so that  I  may urgent ly  take the  

mat ter  up wi th the act ing NDPP as wel l  as  

the Min ister . ”  

Chai rperson,  for  a DPP,  to  say th is  to  an act ing DPP,  to  

threaten,  I  am not  sure i f  that  is  the  r ight  word,  but  to  report  

to  the NDPP as wel l  as the Min ister ,  I  am not  sure what  the  

purpose was because the Min ister  should not  have any ro le  

in  th is  mat ter ,  in  the prosecut ion o f  th is  mat ter .   So i t  begs 

the quest ion why Advocate Chauke ment ioned that  i f  

Advocate Mlotshwa was not ,  was uncomfor table,  that  he must  20 

say so,  so that  he can take the mat ter  up wi th the  act ing 

Nat ional  Di rector  and the Min ister .   Advocate Mlotshwa wi l l  

test i fy  to  what  he thought  about  that ,  Chai rperson.   Thank 

you.  

ADV BALOYI -MERE SC :    Advocate,  before you proceed, 
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Advocate Batohi ,  you were asked a quest ion whether  the 

prosecutor 's  memo was ever  made avai lab le or  was ever  sent  

to  Advocate Mlotshwa and your answer is ,  I  do not  know.   As 

the head of  the NPA,  one would assume,  and p lease correct  

me i f  I  am wrong,  one would assume that  before you took a  

decis ion to wr i te  the le t ter  to  Advocate Chauke and to the 

President ,  you would have fami l ia r ised yoursel f  wi th  a l l  the  

facts of  the issues that  you want  to  br ing to the at tent ion of  

the President .   And then the quest ion that  would crop in to  

one 's mind would  be ,  how did then the  racketeer ing charges 10 

were prefer red against  the Cato  Manor  group and what 

happened subsequent ly  to  the exchange between Chauke and 

Mlotshwa and you,  I  just  assume that  you should know the 

answer to  th is  quest ion,  whether  the memo was eventual ly  

made avai lab le to  h im or  not  and bear ing in  mind that  h is  

act ing sk in came to an end short l y  thereaf ter ,  whether  i t  was 

then g iven to h is  successor or  what  happened to i t  because I  

do not  know,  i t  leaves i t  hanging.   Thank you.  

ADV BATOHI :    Chai rperson,  th is  mat ter  wi l l  be deal t  wi th  in  

ev idence but  for  maybe for  p resent  purposes I  can expla in  20 

that  and now,  Chai rperson,  to  understand that  I  am referr ing 

to evidence,  I  am referr ing to documents and i t  is  not  my 

documents but  i t  is  ev idence before  the panel .   Accord ing to  

Advocate Mlotshwa,  I  th ink  he says in  one of  h is  statements  

that  he d id not  hear anyth ing fu r ther  about  th is ,  but  Advocate  
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Chauke in  one of  h is  documents states that  he d id send the  

memo.   I  could be mistaken but  the process thereaf ter ,  we 

wi l l  expla in how the racketeer ing author isat ions came to be 

s igned by Advocate J iba.   That  i s  par t  o f  the evidence we 

in tend to lead now.   So that  i s  why my answer to  your  quest ion  

d i rect ly  is  whether  i t  went  to  Advocate Mlotshwa,  I  am not  

sure because of  what  he  says and what  Advocate  Chauke 

says.   They need to expla in that  but  I  know what  happened in  

the process af te r  that  and I  wi l l  tes t i f y  about  that .   We need 

to go through documents to  expla in  that  process.  10 

ADV BALOYI -MERE SC :    Advocate Batohi ,  I  a lso need to  

understand,  because my quest ion is  a long these l ines,  d id  

you invest igate th is  mat ter  fur ther  before you wrote the le t te r ,  

d id  you take i t  fu r ther  than Mlotshwa saying I  d id  not  have 

any fu r ther  in teract ions or  I  d id  not  hear anyth ing fur ther  f rom 

Chauke f rom th is  date going forward,  before you made the  

decis ion?  Because in  your  le t ter ,  you are c lear .   You say,  I  

have made the decis ion.   I  have come to a conclus ion that  

there needs to be an enqui ry or  there needs to be  f ur ther  

invest igat ion on your conduct ,  so can you just  c lar i f y  whether  20 

you st i l l  do not  know or  what  happened?  

ADV BATOHI :    A t  th is  point ,  as I  s i t  here,  I  do not  know i f  

Advocate Mlotshwa received the prosecut ion memo.   What  I  

do know is  what  happened subsequent ly  and my decis ion to 

refer  the mat ter  to  the President  was not  taken at  th is  stage ,  
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i t  was taken af ter  –  there is  a lo t  o f  ev idence in  th is  bundle  

and as we proceed now,  I  wi l l  expla in the  next  s tep  insofar  

as  how i t  came about  that  Advocate J iba in  fact  s igned the  

racketeer ing author isat ion.   I  do not  want  to  t ry  to  expla in i t  

now because we have got  lo ts of  documents to  go through 

and I  might  get  caught  up in  in  that  process but  I  do not  know 

i f  Advocate Mlotshwa received i t  or  not .  

CHAIRPERSON :    Should I  take i t  that  you are t rea t ing us,  

you are g iv ing us in format ion on a need -to-know basis ,  so  we 

wi l l  know th is  in format ion when the t ime comes,  but  for  now 10 

we should just  pu t  i t  on hold?  

ADV BATOHI :    No,  absolute ly  not .   I  want  to  g ive the panel  

a l l  the facts as fa r  as I  am aware of .   So I  can run through 

what  happened af ter  that  wi thout  re ferr ing to documents.  

CHAIRPERSON :    I  d id  not  mean that  you should not  be led.   

Thank you.  

ADV BATOHI :    Thank you very much.  

ADV MOHLAMONYANE SC :    Madam Baloyi -Mere,  may I  

proceed?  

ADV BALOYI -MERE SC :    Yes.  20 

ADV MOHLAMONYANE SC :    Advocate Batohi ,  I  am of  the 

v iew current ly  that  I  should refer  you back to Advocate  

Mlotshwa 's emai l ,  which you ear l ier  referred to.   I  am for t i f ied  

in  my v iew by what  Madam Chair  has ind icated ,  that  perhaps 

i t  is  prudent  to  read the whole document ,  but  for  the moment ,  
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do not  read the whole document  fo r  the moment .   Just  go to  

paragraph 8 on page 1015.  

ADV BATOHI :    1015? 

ADV MOHLAMONYANE SC :    LO-01015.  

ADV BATOHI :    Perhaps we should  c la r i fy  to  the panel ,  lest  

they get  confused,  that  there is  some dupl ica t ion of  

documents.   We were refer r ing to 1010 and 1015,  but  they 

appear to  be the same emai l .  

CHAIRPERSON :    I  beg your pardon.   I  th ink counsel  is  

referr ing you to something e lse.  10 

ADV BATOHI :    I  apologise,  Chai rperson.  

CHAIRPERSON :    I f  you can go to what  counsel  is  tak ing you 

to . . . [ in tervenes]  

ADV BATOHI :    1015,  Chai rperson.  

CHAIRPERSON :    LO-01015.   Cor rect ,  counsel?  

ADV MOHLAMONYANE SC :    That  is  correct .  

ADV BATOHI :    That  is  where I  am,  Chai rperson.   I t  is  a  

dupl icat ion.   That  is  a l l  I  wish to say.   Of  011010.  

ADV MOHLAMONYANE SC :    Pardon me.   I t  is  the  one that  

is  embedded in  my mind.  20 

ADV BATOHI :    Thank you.  

ADV MOHLAMONYANE SC :    Apart  f rom the previous one.   

ADV BATOHI :    Sure.  

ADV MOHLAMONYANE SC :    But  then,  go to paragraph 8 and 

read the whole thereof .  
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ADV BATOHI :    Paragraph 8 states :  

“ I  have not  changed my mind.   I  s t i l l  need 

help f rom you because I  want  perpet rators  

of  c r imes to answer fo r  the i r  a t roc ious 

deeds.   Only i f  we can respect  each other  

and acknowledge that  we a l l  en joy the r ight  

to  human d igni ty .   The AJP stated that  he  

wi l l  meet  us on Monday in  

P ietermar i t zburg.   I  am st i l l  request ing  you 

to g ive me a br ie f  report  so that  I  can a lso  10 

assure mysel f  o f  what  I  am s ign ing on.   

Again,  humi l i ty  and modesty wi l l  he lp us in  

th is  regard. ”  

ADV MOHLAMONYANE SC :    Thank you.   Go to LO1.   

ADV BATOHI :    LO? 

ADV MOHLAMONYANE SC :    Page 178.  

ADV BATOHI :    Yes.  

ADV MOHLAMONYANE SC :    You read paragraph 25,  not  so?  

ADV BATOHI :    I  d id .  

ADV MOHLAMONYANE SC :    Paragraph 26,  may you read i t  20 

in to the record?  We are st i l l  on Dr Broughton 's 

supplementary af f idavi t ,  ra ther  supplementary opin ion.   Not  

so?  

ADV BATOHI :    Yes.   The Chai r  can assist .   I  th ink  I  read 

paragraph 26 in to  the record a l ready.  
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ADV MOHLAMONYANE SC :    Did you?  My apologies.  

ADV BATOHI :    I  can be corrected.  

CHAIRPERSON :    Which paragraph?  Are you looking at  LO -

00149? 

ADV MOHLAMONYANE SC :    178.  

CHAIRPERSON :    178.  

ADV MOHLAMONYANE SC :    Yes.   She said she has read i t  

in to the record.  

ADV BATOHI :    I t  is  paragraph 26.   

CHAIRPERSON :    Yes,  paragraph 25,  26 were read in to the  10 

record.  

ADV MOHLAMONYANE SC :    Proceed then.   Thank you,  

Madam Chai r .   P roceed then to  paragraph 27 on the next  

page,  179.  

ADV BATOHI :     

“Advocate Mlotshwa was then removed as 

act ing DPP KZN on 9 Ju ly 2012.   Advocate  

Noko was appointed as the new act ing DPP 

of  KZN on 12 July 2023,  which  appointment  

would come into  ef fect  as f rom 16 July  20 

2012.   The removal  of  Advocate Mlotshwa 

as the act ing DPP and the appointment  o f  

Advocate Noko as act ing DPP,  was on the  

recommendat ion of  the act ing Nat iona l  

Di rector  at  the t ime,  Advocate J iba ,  as per  
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the la t te r ’s  memorandum to Min iste r  

Hadebe dated 20 June 2012. ”  

Should I  read the rest  of  i t  as wel l?   I t  is  the Mokgoro Enqui ry.  

ADV MOHLAMONYANE SC :    You do not  have to,  go to 

paragraph 28.  

ADV BATOHI :    Paragraph 28:  

“ I t  is  s t r i k ing to note that  the very next  day 

af ter  Mlotshwa’s  appointment  as  act ing  

DPP was te rminated,  an appl icat ion dated 

10 July 2012 in  the name of  Advocate  10 

Chauke fo r  racketeer ing author isat ion to  

be issued by Advocate J iba,  was submit ted  

by the Booysen prosecut ion team to the 

NPA Nat ional  Of f ice ;  VGM (VGM),  th is  i s  

accord ing in ter  a l ia  to  the af f idavi t  dated 

17 May 2012 of  Advocate Gladstone 

Maema (Advocate Maema),  a DPP of  the  

Nor thwest  DPP div is ion,  who was the lead 

prosecutor  on the Booysen prosecut ion  

team.  Advocate  Maema’s af f idavi t  was 20 

deposed to for  and presented to the SCC. ”  

That  is  the State Capture Commiss ion.  

“The said appl icat ion…”  

I  cont inue;  

“…is at tached hereto in  the ev idence 
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bundle as Annexure C.   The appl icat ion is  

an exhib i t  that  was annexed to Advocate  

Maema’s af f idavi t ,  marked CM77.   The 

appl icat ion is  unsigned.   I t  should be 

emphasised that  I  conducted a d i l igent…”  

I  meaning Dr Broughton,  who is  wr i t ing th is ;  

“ I t  should be emphasised that  I  conducted 

a d i l igent  search at  VGM for  the 2012 

racketeer ing f i le  per ta in ing to the Booysen 

prosecut ion,  but  to  no avai l .   This f i le  can 10 

seemingly not  be  located at  the present  

t ime,  which wi th respect  is  d isconcert ing.    

So whi le  i t  is  so that  Advocate  Maema 

appended an unsigned vers ion  of  the  

appl icat ion to h is  SCC af f idavi t ,  i t  may be 

that  a s igned vers ion was submit ted  at  the  

t ime to the VGM.   Why would such an 

important  appl ica t ion be submit ted  to the  

VGM unsigned?   

Needless to point  out  that  in  h is  undated 20 

but  s igned af f idavi t  o f  November 20th and 

presented to  the State  Capture  

Commission,  SCC in short ,  Advocate  

Anthony Mosing (Advocate Mos ing) ,  a  

DDPP of  North  Gauteng DPP Of f ice  
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Pretor ia ,  who at  the t ime was the head o f  

the Specia l  Pro jects Div is ion  (SPD),  in  the  

Of f ice of  the NDPP (ONDPP),  fu l f i l l ing in ter  

a l ia  a  coord inat ion funct ion in  the receiv ing  

and processing at  VGM of  racketeer ing  

author isat ion appl icat ions and advis ing the  

NDPP on the author isat ion of  racketeer ing  

prosecut ions.    

He states that  on about  the 10th Ju ly 2012,  

he received the aforesaid appl ica t ion fo r  10 

racketeer ing author isat ions f rom the 

prosecut ion team under cover of  the le t te r  

f rom DPP South Gauteng.   Relevant  

excerpts of  Advocate Mosing 's af f idavi t  to  

the SCC are at tached here too  in  the  

evidence bundle as Annexure D.”  

Chai rperson,  I  should fo r  c la r i ty  s tate that  the Annexure C 

and Annexure D that  Dr Broughton refers to  were marked as 

annexures to h is  supplementary af f idavi t .  

ADV MOHLAMONYANE SC :    Now,  I  want  to  take you to  20 

. . . [ in tervenes]  

CHAIRPERSON :    Counsel ,  i f  I  may,  I  am sor ry,  Advocate  

Batohi ,  I  am sor ry to  in terpose.   I t  occurs to  me,  Advocate  

Mohlamonyane,  that  s ince we star ted,  we have been referr ing 

to a l i s t  o f  documents which are not  marked exhib i t s .   What  
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we request  you to  do,  or  your  co l leagues to do,  at  the end of  

th is  test imony,  p lease g ive us a l is t  before we c lose,  a l is t  o f  

a l l  those exhib i ts  proper ly  marked,  fo l lowing f rom the last  

marked exhib i t s .  

ADV MOHLAMONYANE SC :    We wi l l  do so,  Madam Chai r .   I f  

perhaps the last  one that  I  remember was EXHIBIT 2,  we 

never had any subsequent ,  i f  my memory serves. . .  

CHAIRPERSON :    Had two exhib i ts .  

ADV MOHLAMONYANE SC :    Yes,  we had two exhib i ts  that  

were marked.  10 

CHAIRPERSON :    I t  means,  I  do not  want  to  keep on 

in ter rupt ing you,  that  i s  why we request  that  you bear that  in  

mind before the wi tness steps f rom that  box.   You p lace on 

record the l is t  o f  a l l  these exhib i t s ,  proper ly  named,  so that  

they can be proper ly  p laced on record.  

ADV MOHLAMONYANE SC :    In  other  words,  i f  I  understand 

Madam Chai r  correct ly ,  before we adjourn these proceedings 

for  today,  i t  has to  be p laced on record,  proper ly  p laced on 

record.  

CHAIRPERSON :    I t  wi l l  be helpfu l  i f  you can do that  wi th  the  20 

assistance of  your  co l leagues.   I  know your jun ior  i s  no t  here,  

but  i t  wi l l  he lp us so  that  we have a complete record  for  today.   

Because you are referr ing to th is  document  as referred to in  

the af f idavi t  i tse l f ,  but  for  the purpose of  th is  enqui ry,  we 

must  mark them,  so that  they can be proper ly  bundled as  
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exhib i ts .   Wi l l  i t  be possib le for  you to do that  at  the end of  

business when you f in ish,  before Advocate Batohi  leaves the  

stand?  

ADV MOHLAMONYANE SC :    May I  enqui re f rom the NPA's 

team as to whether  they wi l l  be able to  do that?  I  am informed 

by the NPA team that  they wi l l  a t tend to that ,  Madam Chair .  

CHAIRPERSON :    Yes,  thank you.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .   

Advocate Batohi ,  what  you were reading f rom that  document  

has an impact  on  paragraphs 3,  3 .1,  and 3.1.1 of  the te rms 10 

of  reference.   Can you conf i rm that?  

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    You referred to a date of  10  

July 2012 where an author isat ion cer t i f icate was app l ied fo r .   

We wi l l  rever t  la ter  to  that .   For  the moment ,  I  re fer  you to  

L02-00376,  which conta ins an af f idavi t  deposed to by  

Advocate Anthony Mosing.   I t  s tar ts  on page L02 ,  LO-00340.   

Are you there?  

CHAIRPERSON :    P lease take us to  that  bundle.  

ADV MOHLAMONYANE SC :    Bundle L02,  Madam Chair .  20 

CHAIRPERSON :    L02? 

ADV MOHLAMONYANE SC :    L0-00340.   That  is  the page.   

That  is  where i t  s tar ts .  

CHAIRPERSON :    340.  

ADV MOHLAMONYANE SC :    Yes,  340.   That  is  Anthony 
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Mosing 's af f idavi t  that  served before the State Capture  

Commission.   Now,  go to page 376.  

ADV BATOHI :    Yes,  I  am.  

ADV MOHLAMONYANE SC :    Advocate Batohi ,  are you 

there?  

ADV BATOHI :    I  am there.  

CHAIRPERSON :    We have to look for  the bundle,  counsel .   

You are referr ing us to L02?  

ADV MOHLAMONYANE SC :    Bundle L02,  Madam Chair .  

CHAIRPERSON :    P lease g ive us a second.  10 

ADV MOHLAMONYANE SC :    I  wi l l  do that .  

CHAIRPERSON :    Thank you,  counsel .  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .   

Advocate Batohi ,  for  completeness sake,  who is  Advocate  

Anthony Mosing? 

ADV BATOHI :    So,  Advocate Mosing,  i f  my memory serves 

me r ight ,  he ld the posi t ion of  a  Deputy  Di rector  of  Publ ic  

Prosecut ions.  

ADV MOHLAMONYANE SC :    Where was he stat ioned?  

ADV BATOHI :    He would have been stat ioned at  the  t ime of  20 

these events at  the NPA Head Of f ice,  a t  the VGM Of f ice,  as  

i t  is  referred  to.   And i t  appears he was in  charge of  Specia l  

Pro jects Sect ion,  and that  I  have g leaned f rom the other  

document .   But  perhaps to c la r i fy  what  i t  appears h is  ro le was 

at  the t ime regard ing racketeer ing,  and I  s tand to be 
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corrected,  i t  is  my understanding that  he would have then 

received racketeer ing appl icat ions.   He was in  the o f f ice of  

the NDPP.  He would have received appl icat ions f rom var ious 

par ts of  the,  f rom prosecutors across the count ry.   And then 

he would process the documenta t ion and prepare  i t  for  

submission  to the Nat ional  Di rector  for  h is ,  for  her  

considerat ion,  the act ing NDPP at  the t ime.   That  is  my 

understanding of  h is  ro le.  

ADV MOHLAMONYANE SC :    And at  the t ime,  the act ing  

NDPP was Advocate J iba?  10 

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    As of  2012?  

ADV BATOHI :    That  i s  so.  

ADV MOHLAMONYANE SC :    Go to page LO-00376 of  bundle  

LO2.   Are you there?  

ADV BATOHI :    I  am.  

ADV MOHLAMONYANE SC :    LO2,  page LO-00376,  Madam 

Chai r .   Go to paragraph 95.   That  is  the af f idavi t  o f  Mosing.  

Advocate Anthony Mosing.   P lease read paragraph 95 in to  

the record.  20 

ADV BATOHI :    So Advocate Mosing states in  paragraph 95 

of  h is  af f idavi t :  

“On or  about  10 July 2012,  I  rece ived an 

appl icat ion for  racketeer ing author isat ions 

f rom the prosecut ing team under cover o f  
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the le t te r  f rom DPP South Gauteng.   Af ter  

consider ing the  appl icat ion,  i t  was 

concluded that  the appl icat ion must  be  

made by the DPP KZN,  as the DPP South  

Gauteng had no jur isd ict ion. ”  

Subsequent ly  on  page,  paragraph 96,  should I ,  sor ry,  

counsel ,  should I  s top there or  cont inue?  

ADV MOHLAMONYANE SC :    Just  read i t  and then we wi l l  go 

back to paragraph 95.  

ADV BATOHI :    Sure.  10 

“Subsequent ly  on or  about …”  

This is  paragraph 96 ;  

“Subsequent ly  on or  about  15 August  2012,  

I  received the appl icat ion fo r  racketeer ing  

author isat ions f rom the prosecut ing team 

under cover of  the  le t te r  f rom DPP KZN.   

On or  about  the same t ime,  I  a lso  received 

an appl icat ion for  cent ra l i sat ion  under  

cover of  a  le t ter  f rom DPP South Gauteng. ”  

ADV MOHLAMONYANE SC :    Now go to the same bundle,  20 

LO2,  to  page 297,  LO-00297.   There in you wi l l  f ind an 

appl icat ion fo r  au thor isat ion.  

ADV BATOHI :    297.  

ADV MOHLAMONYANE SC :    Indeed.  

CHAIRPERSON :    Paragraph?  
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ADV MOHLAMONYANE SC :    I t  is  an appl ica t ion for  

author isat ion,  Madam Chair .   Yes,  i t  is  on page 00297 in  

bundle LO2.   Are you there,  Madam Chair?  

ADV BATOHI :    I  am.  

CHAIRPERSON :    Thank you.  

ADV MOHLAMONYANE SC :    Now,  th is  appl icat ion on th is  

page is  dated 10 July 2012.   Do you see that?  

ADV BATOHI :    That  i s  so.  

ADV MOHLAMONYANE SC :    I f  you go back to paragraph 95,  

which you ear l ier  read in to the record.   Is  i t  the same …  10 

ADV BATOHI :    I t  appears that  . . . [ in te rvenes]  

ADV MOHLAMONYANE SC :    …appl icat ion  that  Advocate 

Mosing was refer r ing to.  

ADV BATOHI :    I t  appears to  be the same.   When in  paragraph 

95,  he says he received an appl icat ion fo r  racketeer ing  

author isat ions under cover of  le t ter  f rom DPP South Gauteng.   

And th is  is ,  that  i s  LO -00297.   The document  there is  a memo 

f rom Advocate Chauke to Advocate J iba,  dated 10 July 2012.   

And the subject  is  appl icat ion  for  author isat ion in  terms of  

sect ion 2(4)  of  the POCA Act  121 of  1998,  in  the mat ter  of  20 

the state versus Booysen,  Johan Wessel  and others.   And an 

appl icat ion,  Chai rperson,  in  terms of  sect ion 2(4)  of  the Act  

is  a racketeer ing appl icat ion.    

 I f  I  may,  the body of  that  document  states here wi th  

the fo l lowing the  appl icat ion for  the racketeer ing cer t i f icate,  
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I  paraphrase 1.1.   1 .2 is  the draf t  ind ictment .   1 .3 is  the draf t  

author isat ions fo r  sect ion 21 (3)  and 21( f ) ,  respect ive ly.   And 

that  would be in  terms of  the  prevent ion of  Organised Cr ime 

Act ,  which re lates to  racketeer ing  of fences.   Paragraph 2 

states:  

“ I  have perused the documents and 

recommend the appl icat ion. ”  

And paragraph 3 states :  

“The  accused have appeared in  the  

Regional  Court  Durban.   Mat ter  has been 10 

postponed to 24 Apr i l  2012 for  the  

racketeer ing author isat ion.   E igh teen of  

the accused persons are on bai l .   Other  

accused st i l l  need to be added to the  

charge sheet  and or  ind ictment . ”  

And there is  a p lace for  s ignature by Advocate KMA Chauke,  

DPP Johannesburg.   The document  is  unsigned.  

ADV MOHLAMONYANE SC :    Now,  in  paragraph 1.2,  i t  re fers  

to  the draf t  ind ictment .   I f  you go to the next  page,  LO2,  LO -

00298,  expla in that  document  there .  20 

ADV BATOHI :    So,  th is  document  on that  page as wel l  as the  

fo l lowing page would be the documents referred to in  

paragraph 1.1.   Wel l ,  actual ly ,  i t  is  1 .3.   I t  would be the draf t  

author isat ions.   So,  i f  the Nat ional  Di rector ,  Act ing Nat ional  

Di rector  and the t ime,  Advocate J iba was sat is f ied,  she would  
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have s igned these documents,  which are the draf t  

author isat ions.  

ADV MOHLAMONYANE SC :    Go to  the next  page,  LO2,  LO -

00299.  

ADV BATOHI :    Yes,  that  i s  a lso a s imi la r  document  for  a  

cer t i f icat ion by the Nat ional  Di rector  that  he or  she is ,  in  th is  

case,  Advocate J iba,  i s  approving  the author isa t ion for  

racketeer ing charges.  

ADV MOHLAMONYANE SC :    Go to the next  page,  the  

fo l lowing page is  300.  10 

CHAIRPERSON :    Before you do that ,  counsel ,  LO -00299,  is  

that  the page you have just  refer red to now?  

ADV MOHLAMONYANE SC :    I t  i s  a  draf t  accord ing to the 

wi tness.  

CHAIRPERSON :    I t  is  a  draf t .  

ADV MOHLAMONYANE SC :    I t  is  a  draf t .   Let  me f ind out  

f rom the wi tness who prepares these draf ts .  

CHAIRPERSON :    No,  no,  no,  no.   I  just  want  you to  te l l  me 

because I  see LO-00299 supposed to be an author isat ion  

under the hand of  Advocate J iba,  but  i t  is  not  s igned.  20 

ADV MOHLAMONYANE SC :    Indeed,  Madam Chair ,  i t  is 

unsigned.   Go to the next  page where you f ind a prosecut ion  

memorandum.  Expla in what  a prosecut ion memorandum is.  

ADV BATOHI :    A  prosecut ion memorandum would normal ly  

set  out  the case against  the accused persons,  set t ing  out  the 
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charges as wel l  as key aspects of  the evidence.  

ADV MOHLAMONYANE SC :    In  the  normal  course of  events,  

Advocate Batohi ,  i t  is  imperat ive that  such a memorandum 

referred to as a prosecut ion memorandum should be annexed 

to author isat ion appl icat ions in  terms of  sect ion  2(4)  of  

POCA.  

ADV BATOHI :    That  is  correct ,  and th is  i s  what  th is  bundle  

appears to  be.   I t  appears to  be the  f i rs t  document  be ing the  

memo,  which is  a lways s igned by the DPP of  the ju r isd ict ion 

where the case is  tak ing p lace,  and to that  wi l l  be a  bundle  10 

which wi l l  be at tached the draf t  author isat ions as wel l  as the  

prosecut ion memo and the ind ictment .  

ADV MOHLAMONYANE SC :    I  see on page 301,  i f  I  may refer  

you to i t .  

ADV BATOHI :    301.  

ADV MOHLAMONYANE SC :    301,  under paragraph D,  

subparagraph D,  there is  ident i f ica t ion of  the accused.   Is  

that  what  you refer  to  as an ind ictment?  

ADV BATOHI :    No.   

ADV MOHLAMONYANE SC :    What  is  th is?  20 

ADV BATOHI :    This i s  par t  o f  the prosecut ion memorandum,  

which star ts ,  i t  appears,  which star ts  on the page before that ,  

LO-300,  and cont inues,  so that  is  the prosecut ion  

memorandum.   I t  is  par t  o f  that  document ,  but  i t  ident i f ies the  

accused.  
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ADV MOHLAMONYANE SC :    I t  ident i f ies the accused.  

ADV BATOHI :    Yes,  that  is  correct .  

ADV MOHLAMONYANE SC :    You go to the next  page,  the  

page that  fo l lows the ident i f icat ion of  the accused.   On page 

305,  L0-305,  there is  analys is of  ev idence.  

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    The next  page conta ins a l is t  

o f  proposed charges.  

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    Is  tha t  the ind ictment?  10 

ADV BATOHI :    No,  i t  is  not .   I t  is  s t i l l  par t  o f  the prosecut ion  

memo.   I f  you look at  the page numbers,  they fo l low,  and i t  

appears that  th is  prosecut ion memo proceeds r ight  un t i l  page 

43,  which is  L0 -3339.   So that  is  one document ,  the  

prosecut ion memo,  and I  should ind icate  that ,  no,  I  th ink that  

is  a l l  fo r  now.  

ADV MOHLAMONYANE SC :    Now,  what  is  conta ined in  th is  

le t ter ,  in  th is  app l icat ion for  author isat ion that  you referred  

to ear l ier ,  dated 10 July 2012 ,  together  wi th the prosecut ion 

memo,  memorandum …  20 

ADV BATOHI :    Sor ry,  just  a  moment .   Take me there again.  

ADV MOHLAMONYANE SC :    I  am taking you back to LO2,  

LO-00297.  

ADV BATOHI :    Yes,  I  am there.  

ADV MOHLAMONYANE SC :    I  am saying,  what  appears  
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there,  together  wi th a l l  the at tachments to  th is  appl icat ion?  

ADV BATOHI :    Yes.   As I  ind icated,  i t  is  a  memo f rom 

Advocate Chauke.  

ADV MOHLAMONYANE SC :    Yes.  

ADV BATOHI :    The DPP of  Johannesburg.  

ADV MOHLAMONYANE SC :    Yes.  

ADV BATOHI :    To Advocate J iba,  the act ing Nat ional  

Di rector .  

ADV MOHLAMONYANE SC :    Yes,  my quest ion is ,  what  

appears there,  the appl icat ion i tse l f ,  together  wi th the memo,  10 

inc luding what  you have read in  paragraph 95 and 96.  

ADV BATOHI :    Yes.  

ADV MOHLAMONYANE SC :    Of  Mosing’s ,  i t  is  Advocate  

Mosing’s '  a f f idavi t ,  per ta ins to  paragraphs 3,  3 .1,  3 .1.1,  and 

3.1.1.1.  

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    Advocate Mohlamonyane ,  the  

memorandum is s igned,  or  rather ,  i s  draf ted by Advocate GS 

Maema.  

ADV MOHLAMONYANE SC :    Indeed,  Madam Chai r ,  and that  20 

appears on page 339.  

CHAIRPERSON :    Now,  when you look at  the te rms of  

reference,  paragraphs 3.1.1.4 and 3.1.1.5,  o f  what  re levance 

is  th is  memo to a l l  these,  at  least  to  the  two paragraphs I  

have refer red to?  
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ADV MOHLAMONYANE SC :    3 .1.1?  

CHAIRPERSON :    3 .1.1.4 and 3 .1.1.5 of  the terms of  

reference.  

ADV MOHLAMONYANE SC :    I  do not  remember ment ion ing  

3.1.1.4,  Madam Chai r .   I  do not  remember.   I  sa id 3.1 .1.  

CHAIRPERSON :    I  am not  suggest ing you d id.   I  am asking  

a quest ion for  my own c la r i ty ,  just  to  understand the 

re levance of  th is  memo,  the pages that  you have refer red us  

to,  insofar  as the terms of  reference are concerned.  

ADV MOHLAMONYANE SC :    For  the moment ,  i t  does not  10 

per ta in to  paragraph 3.1.1.4 of  the terms of  reference,  but  i t  

has a bear ing and an impact  on paragraphs 3,  3 .1,  and 3.1.1,  

as wel l  as 3.1.1.1 .  

CHAIRPERSON :    Thank you.   

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   We 

now know that  th is  appl icat ion was prepared by –  i t  would  

appear i t  was prepared by Advocate GS Maema.   Am I  

correct?  

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    Now,  what  was the ro le of  20 

Advocate GS Maema?  

ADV BATOHI :    Accord ing to the in format ion,  he was the team 

leader of  the –  he  was the leader of  the prosecut ion team.  

CHAIRPERSON :    Was the leader of  the prosecut ion team not  

Mr Maema? 
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ADV BATOHI :    Sor ry,  d id you –  what  name did you –  I  

apologise,  Chai rperson.   What  name did you…  

ADV MOHLAMONYANE SC :    Advocate GS Maema.  

ADV BATOHI :    Yes.  

CHAIRPERSON :    Advocate Maema.  

ADV BATOHI :    In  terms of  the team that  is  –  so you have a  

DPP,  and then you have the prosecutors that  are actual ly  the  

ones that  are going to prosecute the  mat ter  in  cour t ,  and that  

deal  wi th  the management  of  the case i tse l f  in  terms of  the  

evidence and managing the case.   So you have –  i t  appears 10 

f rom I  th ink the paragraph 60 that  you referred me to ear l ie r  

on,  Evidence Leader ,  Chai rperson,  that  he was the team 

leader.  

CHAIRPERSON :    Advocate Maema.  

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    Yes.  

ADV BATOHI :    Yes,  that  is  correct .  

CHAIRPERSON :    Not  Advocate Chauke.  

ADV BATOHI :    Not  the leader of  the –  he was the DPP in  

charge of  the team, and Advocate Maema was the 20 

prosecut ion team leader.   

CHAIRPERSON :    Yes,  leader.   

ADV BATOHI :    Thank you,  Chai rperson.  

CHAIRPERSON :    Thank you,  counsel .  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   Go 
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to  page 00777,  t r ip le  seven,  in  the same bundle,  in  wh ich you 

wi l l  f ind an emai l  t ra i l ing there.   

ADV BATOHI :    Sor ry,  which bundle?  

ADV MOHLAMONYANE SC :    The same bundle,  LO2.  

ADV BATOHI :    777.  

ADV MOHLAMONYANE SC :    Yes,  00777.  

MS RAMAGAGA :   Last  page of  LO2 seems to be page 64 .  

CHAIRPERSON :    Which document  are you refer r ing to ,  i f  you 

could assist?  777 wi l l  be your Annexure A of  Mosing.   Maema 

emai l ,  2012/08/15,  Mosing af f idavi t :  A12,  c lose.   Is  that  the 10 

document?  

ADV MOHLAMONYANE SC :    Yes,  that  is  the document ,  

Madam Chair .   My jun ior  has assis ted me.   She says i t  must  

be conta ined in  LO3.    

CHAIRPERSON :    LO3.  

ADV MOHLAMONYANE SC :    Indeed,  Madam Chair .   That  is  

correct .   I t  is  LO3.   Advocate Batohi ,  have you located the 

document?  

ADV BATOHI :    Yes,  I  have.  

ADV MOHLAMONYANE SC :    I t  is  an exchange of  emai ls  20 

between Advocate Maema and Advocate Mosing,  not  so?  

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    Can you read in to the  record  

the emai l  on top o f  the page and go down the page?  

CHAIRPERSON :    The emai l  f rom Advocate Maema ,  Sel lo  
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Maema,  to  Advocate Mosing.  

ADV MOHLAMONYANE SC :    Indeed,  Madam Chair .   Emai l  

t ra i l ing seems to confuse us.   They s tar t  a t  the back.   I  should  

have star ted at  the back,  Madam Chai r .  

CHAIRPERSON :    I f  you are confused ,  I  am more confused.  

ADV MOHLAMONYANE SC :    Emai l  t ra i l ing.   I t  s tar ts ,  

Advocate Batohi ,  on page 779.  

ADV BATOHI :    Yes.  

ADV MOHLAMONYANE SC :    And then i t  means that  the f i rs t  

one,  the f i rs t  emai l  t ra i l ing was f rom Anthony Mosing at  the  10 

bot tom of  page 778.   Do you see that?  

ADV BATOHI :    Yes,  I  do.  

ADV MOHLAMONYANE SC :    Dated 14 August  2012 at  

4.21pm and i t  was d i rected to Mahlubi  Nt lakaza and Sel lo  

Maema.  

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    Are you able to  expla in  what  i s  

conta ined there?  What  was the message?  

ADV BATOHI :    So th is  emai l ,  what  I  gather  f rom what  is  here,  

is  that  i t  is ,  as you said,  f rom Anthony Mosing to Advocate  20 

Nt lakaza and Maema.   And i f  one notes the team ear l ier  on,  

Advocate Maema is  the prosecut ion team leader and 

Advocate Nt lakaza is  one of  the members.   The subject  is :  

“F ina l  Cato Manor  ind ictment  as modi f ied  

by Advocate KR Mat henjwa ”  
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And Advocate Mosing says:  

“Col leagues,  herewi th more cor rect ions to  

the summary of  facts and the  

memorandum.  Regards. ”  

So one can in fer  f rom that  that  he had made correct ions to  

the documents that  he had received ear l ier  on under cover,  

as  he said,  o f  I  th ink i t  i s  le t ter  dated,  the memo dated 10 

August  that  we were refer r ing to ear l ier  on.  

ADV MOHLAMONYANE SC :    Go to the one fo l lowing that  

one on the same day,  the 15th of  August .  10 

ADV BATOHI :    The next  day.  

ADV MOHLAMONYANE SC :    The next  day at  8 .34am.  

ADV BATOHI :    So Advocate Nt lakaza responds to,  wel l ,  he  

does not ,  i t  is  a  le t ter  f rom,  i t  is  an emai l  f rom Advocate  

Nt lakaza to Advocate Mathenjwa,  Mlotshwa,  Moleko,  

Futshane,  Maphutha,  and copied to Advocate Maema.   

“These are minor  changes to  the enterpr ise  

only.   I  th ink we can get  our  cer t i f i cates.   I  

am not  sure whether  Advocate Maema has 

pr in ted the hard copies.   I  wi l l  be  at  the  20 

Const i tu t ional  Court  today. ”  

ADV MOHLAMONYANE SC :    So the subject  there was a f ina l  

Cato Manor  ind ictment .  

ADV BATOHI :    Yes,  i t  is  f rom th is  emai l  i t  is  c lear  that  they 

were prepar ing for  the,  to  get  th is  racketeer ing cer t i f icate 
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f rom the act ing Nat ional  Di rector .  

ADV MOHLAMONYANE SC :    Go to the next  one that  fo l lows.   

I t  is  up the page,  in  the middle of  the page.   At  12.02.  

ADV BATOHI :    I t  is  an emai l  f rom Advocate Maema to  

Advocate Mosing,  Mathenjwa and copied to other  co l leagues 

in  the team.  

ADV MOHLAMONYANE SC :    Can you read i t  in to the record?  

ADV BATOHI :    I t  s tates :  

“Dear co l leagues,  Anthony…”  

And that  would mean Anthony Mosing because h is f i rs t  name 10 

is  Anthony.   I t  would be Advocate Mosing;  

“…Anthony,  I  had a look at  the proposed 

changes.   I t  is  more to complete the  

par t ic ipants of  the  enterpr ise to inc lude the  

Port  Shepstone organised cr ime accused.   

I  have worked i t  in to the ind ictment  at  the  

whereases,  at  the summary of  substant ia l  

facts,  and in to the prosecut ion memo.    

You asked whether  we are not  repeat ing  

the same paragraph at  the summary of  the  20 

case in  the prosecut ion memorandum.   I  

th ink i t  completes  the  in t roduct ion wel l  and 

is  not  necessar i l y  repet i t ion,  a l though i t  

has been ment ioned at  the in t roductory  

par t . ”    
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He then goes on to say in  paragraph 2:  

“We have a lso added Lockham and Van 

Tonder as managers of  the enterpr ise.   I  

wi l l  make contact  wi th  you today o r  

tomorrow to br ing  the hard copies. ”  

And th is  i s  important .    

“ I  have a lso done the prosecut ion memo on 

the KZN let terhead,  a l though our  DPP …”  

Which I  assume is  Advocate Chauke;  

“…wi l l  s ign as arranged wi th the  act ing  10 

DPP KZN.   Thank you for  your  va luable  

cont r ibut ion.   We awai t  your  fac i l i ta t ion fo r  

the approval  o f  the racketeer ing  

cer t i f icates.   Remember,  we requ i re them 

next  week.   We apologise for  put t ing you 

under pressure. ”  

So i t  was c lear  f rom that  that  there was a lo t  o f  pressure  in  

terms of  get t ing these cer t i f i cates author ised.  

CHAIRPERSON :    Wi th that  assumpt ion in  mind,  i t  s t r ikes me ,  

counsel ,  that  Advocate Chauke does not  appear in  the l is t  o f  20 

the people who have been CC'd in  that  emai l .  

ADV BATOHI :    That  is  cor rect ,  Chai rperson.   This i s  the 

team, the prosecut ion team at  the technica l  level .  

CHAIRPERSON :    Am I  correct  to  assume that  at  th is  stage,  

Advocate Chauke p layed no ro le whatsoever?  
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ADV BATOHI :    He has p layed no ro le in  get t ing these 

documents together  for  the purpose of  submission to the 

Nat ional  Di rector .   That  i s  a lso an in ference that  I  made,  

Chai rperson.   

CHAIRPERSON :    The assumpt ion.  

ADV BATOHI :    I  beg your pardon,  not  an in ference,  the 

assumpt ion.   Thank you.  

CHAIRPERSON :    Thank you,  counsel .  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .   

Advocate Batohi ,  you remember you were reading in  L O1 that  10 

Advocate Mlotshwa,  Mlotshwa’s tenure ended.   Do you 

remember that?  

ADV BATOHI :    Yes.  

ADV MOHLAMONYANE SC :    I t  ended on the 9th of  Ju ly,  i f  

my memory serves me wel l .   Yes,  9  Ju ly 2012,  not  so .  

ADV BATOHI :    Yes,  that  appears to  be the case.  

ADV MOHLAMONYANE SC :    Thereaf ter ,  Advocate Noko was 

appointed as the act ing DPP KZN,  not  so.  

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    From memory,  can you 20 

remember when she took of f i ce?  

ADV BATOHI :    I  know she was,  I  th ink i t  was mid -Ju ly.   From 

memory,  I  th ink i t  was the 16th o f  Ju ly,  but  I  s tand to be  

corrected.  

ADV MOHLAMONYANE SC :    I  beg yours?  
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ADV BATOHI :    I  sa id I  th ink i t  is  the 16th of  Ju ly,  but  I  s tand 

to be cor rected.   I t  is  in  one of  the documents.  

ADV MOHLAMONYANE SC :    Yes,  le t  me refer  you to a  

document  conta ined in  ZC11.   ZC for  Zondo Commission.  

ADV BATOHI :    Yes,  I  just  need to f ind the bundle,  p lease,  

counsel .   ZC11.  

ADV MOHLAMONYANE SC :    I  am to ld i t  is  in  one of  your  

bundles,  Advocate Batohi ,  ZC11.   ZC11,  page ZC -02708.   I  

wi l l  repeat  i t  for  the benef i t  o f  everyone.   I  wi l l  repeat  the 

page.   Have you located i t?  10 

ADV BATOHI :    I  have,  yes,  thank you.  

ADV MOHLAMONYANE SC :    I t  is  a  le t ter  . . . [ in tervenes]  

CHAIRPERSON :    P lease g ive me a  second,  counsel .   Page?  

ADV MOHLAMONYANE SC :    Page,  ZC-02708.   I t  is  a  

document  prepared by the Of f ice of  the Nat ional  Di rector  of  

Publ ic  Prosecut ions addressed to JT Hadebe,  MP 

. . . [ in tervenes]  

CHAIRPERSON :    P lease g ive us  a second to locate th is  

document ,  ZC-02708.  

ADV MOHLAMONYANE SC :    Indeed,  Madam Chai r .   Are you 20 

there?  Advocate Batohi?  

ADV BATOHI :    I  am.  

CHAIRPERSON :    Perhaps you must  read the in t roductory  

par t  o f  that  le t te r ,  because the marking here is  obscured by 

something e lse.   The number ing in  our  record is  obscured by 
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some k ind of  dele t ions.  

ADV MOHLAMONYANE SC :    You have got  the page?  

CHAIRPERSON :    Yes,  thank you,  counsel .  

ADV MOHLAMONYANE SC :    I f  you may read i t ,  i f  you may 

wr i te  i t  by hand,  maybe.  

CHAIRPERSON :    I t  is  a  document  f rom Advocate J iba to MP,  

to  the Min ister ,  I  suppose ,  Hadebe,  is  that  the document?  

ADV MOHLAMONYANE SC :    That  is  the document ,  Madam 

Chai r .  

CHAIRPERSON :    Thank you.  10 

ADV MOHLAMONYANE SC :    May I  proceed?  

CHAIRPERSON :    Yes,  s i r .  

ADV MOHLAMONYANE SC :    P lease,  Advocate Batohi ,  read 

the document  in to  the record.  

ADV BATOHI :    The ent i re  document .   Okay,  I  wi l l  go ahead.  

ADV MOHLAMONYANE SC :    Yes,  the ent i re  document .   I t  is  

important .  

ADV BATOHI :    Sure.   I t  is  a  memorandum that  is  f rom 

Advocate J iba as act ing NDPP to Min ister  Hadebe,  the 

Min ister  of  Just ice and Const i tu t ional  Development .   I t  is 20 

s igned by Advocate J iba on the th i rd page of  26 June 2012.  

That  is  ZC-2710.   The subject  l ine is :  

“Request  for  appointment  of  an  act ing  

Di rector  of  Publ ic  Pros ecut ions :  

Jur isd ict ional  a re . . . [ in tervenes] ”  
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CHAIRPERSON :    I  beg your pardon,  counsel .   I  am sorry,  

Advocate Batohi .   You said,  sworned to.   Did you say sworn  

to or  s igned?  

ADV BATOHI :    S igned.   I  beg your pardon.   S igned on the  

26th of  June 2012.  

CHAIRPERSON :    Yes.   I t  is  not  an af f idavi t .  

ADV BATOHI :    No,  i t  is  a  memorandum.  

CHAIRPERSON :    I t  is  just  a  memo.  

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    Yes.  10 

ADV BATOHI :    A  memorandum f rom Advocate J iba to  

Min ister  Hadebe.   The subject  l ine is :  

“A  request  for  appointment  of  an  act ing  

Di rector  of  Publ ic  Pros ecut ions :  

Jur isd ict ional  Area of  KwaZulu -Nata l  High 

Court  Div is ion,  sect ion 13(3)  of  the  

Nat ional  Prosecut ing Author i ty  Act ,  1998,  

32 of  1998.    

The purpose  

a.  Purpose of  the  memorandum is to  20 

request  the appo intment  of  Advocate  

Moipone Noko-Mashi lo  as the ac t ing  

Di rector  of  Publ ic  Pros ecut ions for  the  

KwaZulu -Nata l  High Court  Div is ion. ”    

Paragraph 2 :  
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2 .  “Sect ion 13.3  of  the Nat ional  

Prosecut ing Author i t y  Act  provides as  

fo l lows:  

“Appointment  of  Di rectors and 

act ing Di rectors:  

Subsect ion 3  

The Min ister  may f rom t ime to 

t ime,  but  subject  to  the laws 

govern ing the publ ic  serv ice 

and af ter  consul ta t ion wi th the  10 

Nat ional  Di rector ,  f rom the 

ranks of  Deputy  Di rectors or  

persons who qual i f y  to  be 

appointed as Deputy  Di rector  

as  contemplated in  Sect ion  

115(2) ,  appoint  an act ing 

Di rector  to  d ischarge the dut ies 

of  a  Di rector  whenever the 

Di rector  concerned is  for  any 

reason unable to  per fo rm the  20 

dut ies of  h is  o r  her  of f ice or  

whi le  the appointment  of  a  

person to the of f i ce  of  Di rector  

is  pending ” . ”    

And then below that  i t  says request  for  appointment .   I  th ink  
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that  i s  the subject  of  the memo.   B is  background.   Paragraph 

3:  

“3.  The Min ister  has due to Advocate  

Batohi ’s  appointment  to  the  

In ternat ional  Cr iminal  Court  in  

November 2009 and a subsequent  

res ignat ion f rom the NPA,  f rom the 

Nat ional  Prosecut ing Author i ty  in  Apr i l  

2012,  appointed var ious Deputy  

Di rectors to  d ischarge the dut ies  of  10 

Di rector  of  Pub l ic  Pros ecut ions in  

KwaZulu -Nata l ,  the most  recent  being  

Advocate CS Mlotshwa.  

4.  To ensure adherence to the prescr ip ts  

of  the Senior  Management  Serv ice  

Handbook and that  no expectat ion  is  

created by an extended act ing  

appointment ,  I  deem i t  necessary  to  

request  the appointment  of  another  

senior  Deputy Di rector  to  act  as DPP 20 

for  the per iod 16 July 2012 unt i l  fur ther  

not ice or  unt i l  the  vacant  post  is  f i l led.    

5 .  I t  is  thus hereby requested that  

Advocate Moipone Noko-Mashi lo  be  

appointed to ac t  as DPP for  the  
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requested per iod.  

Advocate Noko-Mashi lo  a level  14  Senior  

Deputy Di rector  at  the DPP o f f ice in  

P ietermar i t zburg .   She is  a competent ,  

commit ted,  and dynamic person and I  am 

of  the opin ion that  she wi l l  be able to  

execute her  dut ies of  act ing DPP.    

C.  Recommendat ion  

 I t  is  recommended that  Advocate  

Moipone Noko-Mashi lo  be appointed in  10 

terms of  sect ion 13 (2)  of  the  Act  as  

act ing  DPP for  the per iod 16 July 2012 

unt i l  fur ther  not ice or  unt i l  the vacant  

post  is  f i l led.    

A t tached,  f ind a draf t  appointment  for  your  

considerat ion,  Annexure A . ”  

And i t  is  s igned by Advocate N.   J iba ,  Act ing Nat ional  Di rector  

of  Publ ic  Prosecut ions dated 26 June 2012.   And below that  

the recommendat ion paragraph 6 is  approved,  d raf t  

appointment  s igned,  comments none and i t  is  s igned what  20 

appears to  be by  Min ister  Hadebe on the,  i t  appears to  be  

12th of  Ju ly 2012.   I  am not  sure i f  i t  is  02 July or  12 July,  i t  

is  unclear .   I t  might  be 02 because i f  you look at  the  next ,  I  

am looking at  the  next  document  which is  02 ,  ZC-02711.   I t  

is  the appointment  le t te r  that  is  s igned by Min ister  Hadebe 
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appoint ing Moipone Noko-Mashi lo  as Act ing Di rector  of  

Publ ic  Prosecut ions fo r  the jur isd ict ional  a rea of  Nata l  

Provincia l  High Div is ion,  High Court  Div is ion  or  the High 

Court  for  the per iod of  16 July unt i l  2012 unt i l  fu r ther  not ice  

or  unt i l  the vacant  posi t ion is  f i l led.   And th is  is  s igned c lear ly  

at  Pretor ia  on the 2nd day of  Ju ly 2012 by the Min ister  of  

Just ice.  

ADV MOHLAMONYANE SC :    Ja,  whi ls t  you are st i l l  there,  

le t  us go back to the Act .   The NPA Act ,  Nat ional  Prosecut ing  

Author i t y  Act .  10 

ADV BATOHI :    Okay.  

ADV MOHLAMONYANE SC :    Go to sect ion 13 and conf i rm 

whether  th is  appo intment  of  Advocate Moipone Noko-Mashi lo  

was done in  te rms of  sect ion 13.  

ADV BATOHI :    That  i s  cor rect ,  as the memo indicates.  

ADV MOHLAMONYANE SC :    Now,  the appointment  says fo r  

the ju r isd ict ional  area of  Nata l  Prov incia l  High Court  Div is ion.  

ADV BATOHI :    Yes,  that  i s  the appointment  le t te r  that  i s  

s igned by the Min ister .  

ADV MOHLAMONYANE SC :    Can you expla in that  20 

jur isd ict ional  a rea?  What  does that  imply?  

ADV BATOHI :    Wel l ,  i t  means tha t  Advocate Moipone Noko-

Mashi lo  i s  appoin ted as the Act ing DPP for  the KZN div is ion.  

ADV MOHLAMONYANE SC :    Go to  LO3,  page L0-00665.  

CHAIRPERSON :    Before you go to that  bundle,  counsel ,  what  
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is  the import  o f  that  le t ter  that  has been read in to the  record?  

The appointment  of  Advocate Noko?  Is  i t  merely to  p lace on 

record that  Advocate Mlotshwa was replaced?  

ADV MOHLAMONYANE SC :    Not  only that ,  but  i t  wi l l  a lso  

show subsequent ly  that  what  the  ro le of  Advocate Noko-

Mashi lo  was.   In  the Cato Manor  ep isode.  

CHAIRPERSON :    Thank you,  counsel .   You may proceed.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   Are  

you there,  Advocate Batohi?  

ADV BATOHI :    I  am.  10 

ADV MOHLAMONYANE SC :    You see that  there is  a le t ter .   

In  fact ,  i t  is  an  appl icat ion fo r  author isat ion in  terms of  

sect ion 2(4)  of  POCA.  

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    May you k indly read i t  in to the  

record?  

ADV BATOHI :    So th is  i s  an  appl icat ion.   I t  is  a  memorandum 

f rom on the le t terhead of  the Di rector  of  Publ ic  Pros ecut ions,  

KwaZulu Nata l .  

CHAIRPERSON :    Take us to that  page.  20 

ADV BATOHI :    00665,  Chai rperson.  

ADV MOHLAMONYANE SC :    Yes.   Bundle LO3,  page LO -

00665,  Madam Chair .  

CHAIRPERSON :    Thank you.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   May 
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you proceed,  Advocate Batohi ,  to  read that  le t te r  in to the  

record?  

ADV BATOHI :    I t  is  a  memorandum f rom,  as I  sa id,  i t  is  on  

the le t te rhead of  the DPP KwaZulu  Nata l .   I t  is  f rom Advocate 

M Noko-Mashi lo ,  the act ing DPP of  KZN.   I t  is  dated 16 

August  2012.   The subject  is :  

“Appl icat ion for  author isat ion in  terms o f  

sect ion 2(4)  of  the POCA Act  of  1998.   

State versus Booysen,  Johann Wessel  and 

others. ”  10 

Then goes on to say the fo l lowing :  

“Herewi th the fo l lowing :  

1.1  Appl icat ion for  au thor i ty  in  terms o f  

sect ion 2(4)  of  the Prevent ion o f  

Organised Cr ime Act  121 of  1998 fo r  

your  considerat ion and approval .    

1 .2  The proposed ind ictment .    

1 .3  The draf t  author isat ions fo r  sect ion  

2(1) (e)  and 2(1) ( f ) ,  respect ive ly. ”    

Paragraph 2 is  important .   I t  s tates :  20 

“2.  I  have perused the documents and 

recommend the appl icat ion.  

3 .  The accused have appeared in  the  

Regional  Court ,  Durban,  and the  

mat ter  has been postponed to  24  
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August  2012 fo r  the racketeer ing  

author isat ion.   E ighteen of  the accused 

persons are on bai l ,  and 12 o ther  

accused persons wi l l  be added to the  

charge sheet .    

The name of  Advocate Noko-Mashi lo  as the act ing DPP 

KwaZulu -Nata l  appears at  the bot tom,  but  the document  is  

s igned by Advocate Chauke.   Chai rperson,  perhaps you state  

that  th is  document  is  ident ica l  to  the unsigned memorandum 

that  was referred  to ear l ie r ,  which  is  on LO2 -00297.   And i t  10 

appears f rom the evidence I  have a l ready tende red that  af ter  

that  communicat ion between Maema and Mosing  ind icated 

that  there must  be a memo prepared by the,  wel l ,  I  do not  

have the language in  f ront  of  me now,  but  p repared by the 

DPP KZN,  but  the  emai l  goes on to  say,  but  i t  wi l l  be  s igned 

by our  DPP.   I  assume refer r ing to Advocate Chauke,  and th is  

document  is  indeed s igned by Advocate Chauke.   Thank you,  

Chai rperson.  

ADV MOHLAMONYANE SC :    Advocate Batohi ,  are you 

ident i fy ing the s ignature appended on th is  page,  00665,  as 20 

that  of  Advocate Chauke?  

ADV BATOHI :    Yes,  that  is  correct .   I  know his s ignature.   

He submit ted documents.   On that  basis,  I  say i t  is  h is  

s ignature.  

CHAIRPERSON :    Are you referr ing  to LO -00665? 
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ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    And above the name Advocate M Noko-

Mashi lo ,  there is  a s ignature there.  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    Are you saying i t  is  Advocate Chauke who 

s igned th is?  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

ADV MOHLAMONYANE SC :    I t  is common cause that  you 

took of f i ce in  2019.  

ADV BATOHI :    The current  of f ice,  yes.  10 

ADV MOHLAMONYANE SC :    Yes.    

ADV BATOHI :    That  i s  so.  

ADV MOHLAMONYANE SC :    As NDPP.  

ADV BATOHI :    That  i s  so.  

ADV MOHLAMONYANE SC :    For  how long have you  

. . . [ in tervenes]  

CHAIRPERSON :    I f  you may remind me,  why would Advocate 

Chauke s ign and not  Advocate Noko-Mashi lo?  

ADV BATOHI :    Chai rperson…  

CHAIRPERSON :    Because he does not  seem to s ign PP 20 

there.   

ADV BATOHI :    Chai rperson,  the evidence that  we tende red 

ear l ie r  and the evidence leader wi l l  he lp me perhaps go to  

those documents,  but  I  can paraphrase,  Chai rperson.   What  

t ranspi red f rom the documents we refer red to is  that  i f  one 
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looks at  in  bundle LO2 ,  00297,  there was or ig inal l y  a  

memorandum ident ica l  to  th is  one prepared,  but  in  the name 

of  Advocate Chauke for  s ignature.   The communicat ion then 

between Maema and Mosing,  i t  was Mosing,  in  fact ,  I  th ink,  

who ra ised in  one of  the documents that  Advocate Chauke 

cannot  s ign th is  memorandum because he does not  have 

jur isd ict ion.   I  am paraphrasing,  Chai rperson.    

 What  then happens is  that  there is  an emai l  which we 

have a l ready led evidence on and referred to the emai ls  that  

Advocate Maema,  I  th ink,  wr i tes to  Advocate Mosing  saying  10 

that  they wi l l ,  th is  cannot ,  they wi l l  prepare the document  in  

the le t te rhead of  KZN,  but  i t  wi l l  be s igned by our  DPP.   So,  

in  ef fect ,  what  is  happening is  the impression,  th is  is  my 

deduct ion,  Chai rperson,  is  created that  th is  mat ter  i s ,  in  fact ,  

be ing deal t  wi th  by KZN,  but  i s  s igned by Advocate  Chauke 

as the DPP in th is  mat ter .  

CHAIRPERSON :    And that  is  when you made an assumpt ion  

that  reference to DPP in that  document  refer red to Advocate  

Chauke.   You remember I  asked you that  quest ion ,  when you 

said you are drawing an in ference,  and I  sa id you are  making 20 

an assumpt ion.   Is  that  the document?  

ADV BATOHI :    I ,  my memory is  no t  that  great ,  Chai rperson.   

I  am just  t ry ing to make sure I  respond ,  I  am responding to  

the correct  document .   I  do remember your quest ion.   

CHAIRPERSON :    Yes.  
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ADV BATOHI :    But  I  just  want  to  make sure i t  is  l inked to 

th is  and I  answer proper ly .  

CHAIRPERSON :    So,  in  that  le t ter ,  i f  I  am cor rect ,  counsel ,  

i t  is  Advocate Maema who was wr i t ing and saying they wi l l  

re fer  those documents to  the i r ,  our  DPP . . . [ in tervenes] .  

ADV BATOHI :    Yes.  

CHAIRPERSON :    And then you,  I  beg your pardon,  m ay I  

f in ish?  And then you then said,  you drew an in ference,  and I  

sa id you are drawing an assumpt ion that  DPP there refers to  

Advocate Chauke.  10 

ADV BATOHI :    I  recal l ,  Chai rperson.  

CHAIRPERSON :    Now,  I  am asking you a quest ion on LO -

00665 where you have that  le t ter  f rom Advocate Noko-

Mashi lo ,  act ing Di rector  of  Publ ic  Pros ecut ion,  KZN,  to  

Advocate J iba.   Now,  the document ,  that  le t ter  by Advocate  

Mosing is  under h is  name or  her  name.   I  am not  sure  whether  

i t  is  a  lady or  a gent leman.   I t  is  a  lady,  I  suppose.  

ADV BATOHI :    I t  is  a  gent leman,  Chai rperson.  

CHAIRPERSON :    I t  is  a  gent leman.   There is  a s ignature  

there,  but  i t  does not  appear to  be PP.   I  would have imagined 20 

that  Advocate M Noko-Mashi lo  would s ign th is  document .  

ADV BATOHI :    I t  is  not  her  s ignature,  Chai rperson.   I t  is  

Advocate Chauke 's s ignature.  

CHAIRPERSON :    Yes.   I t  is  not  PP.   I t  is  not  done PP.  

ADV BATOHI :    I  cannot  te l l ,  Chai rperson.   That  is  h is  
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s ignature.  

CHAIRPERSON :    My col league is  saying Advocate  Chauke 

s igned PP.   Can you conf i rm that  by a mere looking at  that  

document?  

ADV BATOHI :    Chai rperson,  he  is  cer ta in ly  s ign ing fo r  

Advocate Noko-Mashi lo .   I  do not  know whether  tha t  is  par t  

o f  h is  s ignature.   There is  a,  whether  there is  a PP,  whether  

the ar row is  meant  to  be  PP or  i t  i s  par t  o f  h is  s ignature.   I t  

could potent ia l l y  be a PP,  but ,  wel l ,  not  but ,  Chai rperson,  but  

i t  is  h is  s ignature ,  and i t  is  Advocate Noko-Mashi lo ‘s  name 10 

below.  

MS RAMAGAGA :   Advocate Batohi ,  you have ind icated to the 

panel  that  you know the s ignature of  Advocate Chauke.   Now,  

accord ing to your knowledge,  does the s ignature of  Advocate  

Chauke ord inar i l y  enta i l  that  a rrow that  you say you do not  

know?  That  seems to be a lso confusing you,  le t  me put  i t  

that  way.   Does i t  ord inar i l y  enta i l  that  too? 

ADV BATOHI :    I  do not  know,  Chai rperson.   I  wi l l  have to  

look at  another  s ignature  of  h is  to  compare,  but  I  know that  

looks l ike h is  s ignature,  and I  do not  th ink i t  is  d isputed that  20 

i t  is  h is  s ignature,  Chai rperson.  

MS RAMAGAGA :   Ja,  just  focus on what  I  am asking .   I  am 

asking about  the ar row,  and your answer is  that  you do not  

know,  you are going to ascer ta in and look at  o ther  s ignatures,  

is  that  correct?  
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ADV BATOHI :    I  can do that ,  Chai rperson.  

MS RAMAGAGA :   A l l  r ight ,  thank you.  

CHAIRPERSON :    Let  me p iggyback f rom that ,  just  for  my 

own c lar i t y .   Why would Advocate Noko-Mosing wr i te  a le t ter ,  

put  h is  names there,  and h is posi t ion as a Di rector  of  Publ ic  

Prosecut ion,  KZN,  and he does not  s ign the le t ter ,  and he 

causes someone e lse who is  a DPP,  Gauteng South,  to  s ign?  

ADV BATOHI :    That  is  an important  quest ion,  Chai rperson,  

and perhaps i f  we can refer  back to  the emai l ,  i f  counsel  wi l l  

he lp me,  th is  might  help us understand th is ,  the emai l  o f  10 

Maema to Mosing .  

CHAIRPERSON :    May we refer  to  h im as Advocate Maema,  

p lease?  

ADV BATOHI :    Sure,  Chai rperson.   Advocate Maema to 

Advocate Mosing.  

ADV MOHLAMONYANE SC :    I f  I  may assist ,  we have 

Moipone,  Madam Chai r ,  is  a lady.  

CHAIRPERSON :    I  beg your pardon?  

ADV MOHLAMONYANE SC :    I  just  wanted to assist  in  that  

regard,  as far  as her…  20 

CHAIRPERSON :    I  cannot  hear you,  counsel .  

ADV MOHLAMONYANE SC :    I  wanted to assist  in  regard to  

Moipone,  Advocate Moipone Noko -Mashi lo .   She is  a  lady.  

CHAIRPERSON :    She is  a lady?  

ADV MOHLAMONYANE SC :    Yes.  
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CHAIRPERSON :    Thank you.   Thank you,  counsel .  

ADV BATOHI :    I f  we could go to that ,  the emai l ,  which wi l l  

he lp me expla in,  answer the Chai rperson ’ s  quest ion about  

why would  Advocate Chauke s ign,  i f  you could just  d i rect  us  

to  that .  

ADV MOHLAMONYANE SC :    Yes,  i t  is  in  778.   LO3.  

ADV BATOHI :    778.  

ADV MOHLAMONYANE SC :    LO-00778,  Advocate Batohi .  

ADV BATOHI :    Yes,  thank you.   Chai rperson,  again ,  i t  is  an 

emai l  f rom Maema to Mosing,  where they are prepar ing the 10 

documents fo r  submission to the Nat ional  Di rector  for  the 

author isat ion or  the approval  o f  the  racketeer ing cer t i f icates.   

I f  you look at  the middle paragraph :  

“ I  have a lso done the prosecu t ion memo on 

the KZN let te rhead,  a l though our  DPP wi l l  

s ign as arranged wi th the act ing DPP,  

KZN. ”  

That  wi l l  perhaps assist  in  expla in ing that ,  Chai rperson.  

CHAIRPERSON :    [ Ind ist inct  –  1 :40 :02]   

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.   20 

CHAIRPERSON :    [ Ind ist inct ]  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    Pardon?  When one looks at  the emai l  a t  

LO-00778,  the date is  15 August  2012,  and the le t te r  that  i s  

wr i t ten by Advocate M Noko-Mashi lo  is  a lso dated 15 August  
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2012.   I t  is  on tha t  basis that  you made the assumpt ion.  

ADV BATOHI :    That  is  correct ,  Chai rperson.   And i f  you look 

at  the emai l  that  you referred to,  i t  is  f rom Sel lo  Maema.  

CHAIRPERSON :    Yes.  

ADV BATOHI :    And i f  we go to LO-00703,  which is  a t tached 

to the memo at  LO-00665,  i t  is  s igned by Advocate Maema.  

CHAIRPERSON :    I t  is  s igned by who?  

ADV BATOHI :    Advocate Maema,  the same person who sent  

the emai l  that  we just  referred to,  Chai rperson.  

CHAIRPERSON :    LO00-778.  10 

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    Yes,  thank you.  

ADV BALOYI -MERE SC :    Advocate Batohi ,  i f  you can assist ,  

Advocate Maema,  f rom which ju r isd ict ion is  he?  

ADV BATOHI :    He is  f rom,  wel l ,  he  was.   He is  now ret i red,  

but  at  the t ime,  he was f rom the Northwest  jur isd ict ion and 

was par t  o f  th is  team.  

ADV BALOYI -MERE SC :    Northwest  Div is ion.  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

ADV BALOYI -MERE SC :    Now,  i f  he says,  I  have a lso done 20 

the prosecut ion memo on the KZN let terheads,  a l though our  

DPP wi l l  s ign as arranged wi th the act ing DPP,  KZN.   How do 

we p lace the DPP South Gauteng in  th is  sentence when 

Advocate Maema is  f rom Northwest?  

ADV BATOHI :    Chai rperson,  at  the t ime,  the evidence wi l l  
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show th is  team was put  together ,  and they were work ing f rom 

the VGM in the head of f ice in  Pretor ia .   So,  the team was 

predominant ly  f rom Johannesburg,  and I  am not  sure how 

many,  Advocate Maema might  have been the only one f rom 

Northwest ,  but  they were a l l ,  they  had come together  in  VGM 

Pretor ia ,  and they were work ing f rom the VGM of f ice,  head 

of f ice on these cases.   So,  he was not  physica l l y ,  a t  the t ime,  

work ing in  Northwest  p rovince.   So,  he was par t  o f  the team 

that ,  a t  the t ime was ,  act iv i t ies of  th is  team was being 

coord inated by  Advocate  Chauke.   So,  the DPP Northwest  d id  10 

not  have anyth ing  to do wi th th is  mat ter .  

ADV BALOYI -MERE SC :    The VGM of f i ces,  I  take i t  they are  

in  S i lver ton.  

ADV BATOHI :    That  is  cor rect ,  Chai rperson.   I t  is  a  head 

of f ice of  the NPA.  

ADV BALOYI -MERE SC :    And they would fa l l  under the  

jur isd ict ion of  Pre tor ia?  

ADV BATOHI :    That  is  correct ,  Chai rperson.   The of f ice is  in  

Pretor ia .  

ADV BALOYI -MERE SC :    So,  the  DPP there would be DPP 20 

Pretor ia?  

ADV BATOHI :    The VGM is in  the jur isd ict ion  of  DPP 

Pretor ia .   That  is  correct .  

ADV BALOYI -MERE SC :    Advocate Batohi ,  I  am t ry ing to 

make sense of  the use of  our  DPP and marry i t  to  Advocate  
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Chauke.   I f  you can assist  me wi th that  l ink.  

ADV BATOHI :    Sure.   Chai rperson,  the understanding is  that  

there was a team that  was put  together .   And i f  we look at  

paragraph 60 that  we refer red to ear l ier  on,  that  sets out  the  

team, is  that  60 o f?  

ADV MOHLAMONYANE SC :    No,  in  Advocate,  Advocate  

Chauke 's wi tness statement .  

ADV BATOHI :    I f  we could just  be d i rected to that  par t ,  I  can,  

I  wi l l  be helped to  answer the quest ion bet te r .   Because what  

pract ica l ly  happened is  that  prosecutors f rom Johannesburg  10 

and,  th is  is  my understanding,  and I  am sure there wi l l  be  

others that  wi l l  be  bet ter  p laced because,  as I  sa id,  I  was not  

here at  the t ime.   I  am gather ing f rom other  b i t s  of  ev idence,  

so,  i t  i s  not  my d i rect  ev idence.   But  my understanding is  that  

th is  team was put  together .   I f  we can be d i rected to that  

paragraph and the page number ,  i t  wi l l  he lp.   But  my 

understanding is  that  th is  team of  p rosecutors work ing  on th is  

case were work ing f rom the Pretor ia  of ,  the VGM of f ice ,  under 

the DPP Gauteng,  South Gauteng,  that  is  Advocate Chauke,  

and deal ing wi th  these cases tha t  actual ly  emanated,  th is  20 

par t icu lar  case emanated f rom KZN.   That  is  my 

understanding of  how th is  worked.    

ADV MOHLAMONYANE SC :    May I  re fer  you,  therefore,  for  

purposes of  understanding and for  purpose of  answer ing 

Madam Baloyi -Mere’s  quest ion ,  to  paragraph 60 of  LO1 on 
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page LO-00266?  Just  to  recap,  you have a l ready deal t  wi th  

i t ,  but  fo r  purposes of  answer ing the quest ion ,  i t  is  

appropr ia te that  you should go back to i t .  

CHAIRPERSON :    I t  is  in  LO1?  

ADV MOHLAMONYANE SC :    I t  is  in  LO1,  Madam Chair ,  and 

the page is  LO-00266.   And i f  I  may point  out ,  my col league 

in forms me that  i t  is  a lmost  lunch break.  

CHAIRPERSON :    Yes,  I  have noted that .   I  just  want  us to  

wrap th is  aspect  so that  we do not  forget  where we ended.   Is  

i t  LO-00266?  10 

ADV MOHLAMONYANE SC :    That  is  correct ,  Madam Chai r .  

CHAIRPERSON :    Paragraph 60.  

ADV MOHLAMONYANE SC :    Paragraph 60 thereof .   This i s  

a wi tness statement  of  Advocate Chauke that  served before 

the State Capture  Commission.  

CHAIRPERSON :    Yes.   That  he was asked by Advocate J iba  

to put  together  the team.  

ADV MOHLAMONYANE SC :    Indeed.   Madam Chair .  

ADV BATOHI :    He says,  accord ing to that  paragraph 60,  

Advocate Chauke states :  20 

“Jiba requested me to assist  wi th  put t ing  

together  a prosecut ion team which wi l l  

gu ide members of  the pol ice and members  

of  IPID to the Cato Manor Team on the  

invest igat ion and prosecut ion of  the  
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mat te rs.   I  agreed to be the coord inator  of  

the prosecut ion team.   The prosecut ion  

team was compr ised of  the fo l lowing 

advocates :  

Advocate S Maema,  DDPP ,  Team Leader ”  

Now,  he was at  the t ime,  my unders tanding is  I  am not  here,  

and Advocate Chauke wi l l  be able to  bet te r  test i fy  to  th is ,  a  

DDPP in Northwest ,  but  work ing now as par t  o f  th is  team.  

The team leader,  in  fact .   Advocate Mathenjwa,  DDPP,  my 

understanding is  that  he was based in  Johannesburg at  the  10 

t ime.   Advocate Nt lakaza,  I  am not  sure which d iv is ion  he was 

f rom.   Advocate Mlots hwa,  I  th ink was a lso f rom 

Johannesburg at  the t ime.   Advocate Futshane was f rom 

Johannesburg.   And Advocate Moleko,  I  do not  know f rom 

which d iv is ion.  

ADV MOHLAMONYANE SC :    Whi ls t  you are st i l l  there,  le t  

me in terpose.   When you refer  to  Advocate Mlotshwa,  make 

a proper d is t inct ion between th is  Mlotshwa and the Mlotshwa 

in  KZN.  

ADV BATOHI :    That  i s  cor rect .   They are  not  the same.   They 20 

are d i f fe rent  persons.   Di f fe rent  people.  

ADV MOHLAMONYANE SC :    This  one is  referred to as  

Advocate JJ Mlotshwa.  

ADV BATOHI :    Yes,  that  is  correct .   The other  one is  

S imphiwe Mlotshwa.  
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ADV MOHLAMONYANE SC :    And the document  on page 665,  

the memorandum that  you referred to ear l ie r ,  which was 

s igned by Advocate Chauke,  together  wi th the documents  

at tached there to have a . . . [ in tervenes]  

ADV BATOHI :    So 665 on which bundle?  

ADV MOHLAMONYANE SC :    LO3,  the memorandum of  15 

August .  

ADV BATOHI :    Yes.  

ADV MOHLAMONYANE SC :    S igned by Advocate Chauke.   

Have an impact  on  paragraphs 3,  3 .1 ,  3 .1.1,  3 .1.1 .1,  and 10 

3.1.1.2 of  the terms of  reference.   Can you conf i rm that?  

ADV BATOHI :    That  is  correct .   And I  should ment ion that  

the second paragraph which states :  

“ I  have perused the documents and 

recommend the appl icat ion. ”  

The appl icat ions to the Nat ional  Di rector  fo r  racketeer ing are  

submit ted by the  Di rector  of  Publ ic  Prosecut ions f rom the 

jur isd ict ion where  the case emanates,  which is  normal ly  the 

case.   And the DPP must  be sat is f ied that  there is  suf f ic ient  

ev idence to  support  the  appl icat ion  and then would  20 

recommend the appl icat ion,  Chai rperson.   And in  th is  case,  i t  

appears that  Advocate Chauke  is  recommending the 

appl icat ion.   Whether  i t  i s  on behal f  o f  Advocate Noko,  I  th ink 

she needs to expla in,  but  that  is  the posi t ion.  

CHAIRPERSON :    Perhaps to answer the quest ion by  my 
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s is ter ,  Advocate Baloyi  SC,  a  very per t inent  answer could be 

at  LO-00267,  paragraph 62,  6 2.4,  Advocate Mohlamonyane ,  

where i t  reads,  th is  is  Advocate Chauke speaking,  62.4,  and 

correct  me i f  I  am wrong :  

“Feedback and br ie f ing on the team to J iba ,  

inc luding the  submissions of  

documentat ion f rom the prosecut ion team 

to the NDPP. ”  

ADV BATOHI :    Yes,  that  is  cor rect ,  Chai rperson.   I t  would  

be consistent  wi th  th is .  10 

CHAIRPERSON :    Yes,  thank you.   So that  may,  i t  makes 

sense why then on th is  issue that  we have been wonder ing  

about  as to  why Advocate Chauke  s igned,  he te l ls  us in  h is  

af f idavi t ,  in  the volume 1,  LO-00267,  that  i t  was h is ro le to  

make sure that  those documents were then forwarded to the 

NDPP, Advocate J iba.  

ADV BATOHI :    That  i s  cor rect .   I t  is  in  l ine wi th that ,  but  the  

important  par t  be ing that  he recommends the appl icat ion,  

which a DPP would normal ly  do,  in  whose jur isd ic t ion the  

mat ter  res ides.  20 

CHAIRPERSON :    Yes.  

ADV BATOHI :    Thank you,  Chai rperson.  

CHAIRPERSON :    Thank you,  counsel .   I  th ink th is  is  an 

appropr ia te t ime to take a lunch adjournment .   I t  is  quarter  to  

2.   We wi l l  ad journ now and reconvene at  hal f  past  2 .  
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ADV MOHLAMONYANE SC :    Thanks,  Madam Chair .   We wi l l  

do that .  

CHAIRPERSON :    Yes,  thank you.   We wi l l  ad journ  fo r  lunch 

unt i l  ha l f  past  2.  

ENQUIRY ADJOURNS 

ENQUIRY RESUMES 

CHAIRPERSON :    Good af ternoon,  Counsel .   You may 

proceed where you ended.    

ADV MOHLAMONYANE SC :    Good af ternoon,  Chai rperson 

and your s is ters  and everybody e lse.   Advocate  Batohi ,  10 

Madam Chai r  has refer red you to,  when we adjourned,  just  

before we adjourned fo r  lunch recess,  to  L01 paragraph 62.4.   

Paragraph 62.4 ,  LO00267,  that  is  the page.   62.4,  do you 

remember?   

ADV BATOHI :    Yes,  267.    

ADV MOHLAMONYANE SC :    Yes,  267.   I  am going to ask 

you a very per t inent  quest ion regard ing th is  subparagraph.   

And my quest ion is ,  what  Advocate Chauke is  s tat ing  in  th is  

paragraph,  has i t  to  do wi th a prosecutor ia l  decis ion or  a  

prosecutor ia l  –  has i t  to  do wi th a prosecutor ia l  decis ion?   20 

ADV BATOHI :    Sor ry,  can you  –  I  am not  c lear  about  the  

quest ion.    

ADV MOHLAMONYANE SC :    What  Advocate Chauke states  

in  th is  paragraph,  has i t  to  do wi th h im tak ing a prosecutor ia l  

decis ion?   
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ADV BATOHI :    Yes.  

CHAIRPERSON :    Is  that  paragraph 62?   

ADV MOHLAMONYANE SC :    62.4.  

CHAIRPERSON :    Point  4 .    

ADV BATOHI :    In  paragraph 62,  Advocate Chauke sets out  

what  he says h is ro le was as team coord inator .   And in  62.4,  

he says i t  inc luded feedback and br ie f ing to the team, 

inc luding the submission of  documentat ion f rom the 

prosecut ion team to the NDPP.   Now,  that  on the face of  i t ,  

would not  appear to  be tak ing  –  i t  is  just  submission of  10 

documentat ion.   But  i f  you submit  documentat ion where you 

recommend prosecut ion or  recommend the author isa t ion of  

racketeer ing charges,  that  is  tak ing  a prosecutor ia l  decis ion.   

And when Advocate Chauke s igned the document  we are  

referr ing to ear l ier ,  I  do  not  have the reference now  

…[intervenes] .  

ADV MOHLAMONYANE SC :    LO03 on page 665.    

ADV BATOHI :    He was in  fact  tak ing a prosecutor ia l  decis ion  

to recommend charges on racketeer ing to  the Nat ional  

Di rector .    20 

ADV MOHLAMONYANE SC :    Which goes to the  root  of  

paragraph 3.1.1.    

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    Of  the terms of  reference.    

ADV BATOHI :    That  is  cor rect .   And there wi l l  be  var ious 
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o ther  p rosecutor ia l  decis ions that  we wi l l  ident i fy  in  the  

course of  my test imony.   Chai rperson,  i f  I  may,  we d id check 

the s ignature of  Advocate Chauke.   I t  does not  have an arrow 

in the ones we have checked.    

CHAIRPERSON :    My unders tanding,  apart  f rom the 

s ignature,  was that  62.4  of  LO00267 might  do the t r ick to  

answer why Advocate Chauke s igned instead of  Advocate  

Noko.  

ADV BATOHI :    Chai rperson,  I  am not  sure what  you mean by 

might  do the t r i ck .   My apologies.    10 

CHAIRPERSON :    Wel l ,  the point  was that  what  we asked you 

was why is  i t  that  the le t ter  is  s igned by Advocate Noko.  

ADV BATOHI :    Which le t ter ,  Chai rperson?   

CHAIRPERSON :    You remember the le t te rs 26 –  is  i t  265,  

Advocate Mohlamonyane?  266,  265.   Let  us check that  le t te r  

again.   Is  i t  265?   

ADV MOHLAMONYANE SC :    Let  me just  –  665,  Madam 

Chai r ,  i f  you are referr ing to that  one which bears the  names 

of  Advocate Noko-Mashi lo .    

CHAIRPERSON :    Yes.   We asked you severa l  quest ions 20 

about  why Advocate Noko-Mashi lo  d id not  s ign  tha t  le t ter  

hersel f  and you said that  the s ignature looks l ike the 

s ignature of  Advocate Chauke.    

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.    

CHAIRPERSON :    And I  ask fur ther ,  i f  that  is  the case,  why 
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d id  he not  s ign PP?  Because he is  s ign ing as the DPP KZN,  

when he is  not .  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.    

CHAIRPERSON :    And then we went  through the record and 

a le t te r ,  o r  rather  the af f idavi t  o f  Advocate Chauke in  

paragraph 62.    

ADV BATOHI :    Yes,  Chai rperson.  

CHAIRPERSON :    He expla ins  h is ro le there  as the  

coord inator  of  the  team.   

ADV BATOHI :    That  i s  cor rect .    10 

CHAIRPERSON :    And he expla ins  at  62.1 what  he d id,  62.2 

what  h is  ro le was,  62.3 exclusion that  he was not  tak ing any 

prosecutor ia l  decis ion whether  to  prosecute or  not ,  and 62.4 .   

He then expla ins  that  i t  was h is  responsib i l i t y  to  g ive a  

feedback and br ie f ing on the team to Advocate J iba,  inc luding  

the submissions of  documents f rom the prosecut ion team to  

the NDPP.  

ADV BATOHI :    Cor rect ,  Chai rperson.    

CHAIRPERSON :    Which seems,  and I  emphasise,  which 

seems to support  the proposi t ion that  he s igned that  le t ter  20 

fo l lowing what  Advocate Maema said.    

ADV BATOHI :    That  is  correct ,  Chai rperson,  because i t  

inc ludes submission of  documentat ion.  

CHAIRPERSON :    Yes.  

ADV BATOHI :    So that  is  correct ,  Chai rperson.   But  the same 
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document  before we move of f  i t ,  that  665,  does not  support  

what  he says in  62.3 as not  tak ing,  excluding prosecutor ia l  

decis ions because recommending a racketeer ing charge is  

tak ing a prosecutor ia l  decis ion.    

CHAIRPERSON :    Recommending a prosecutor ia l  charge in  

the le t ter  …[intervenes] .   

ADV BATOHI :    Racketeer ing,  in  th is  instance.   That  i s  

correct .    

CHAIRPERSON :    That  he purpor tedly s igned,  he said that  

he took that  decis ion.   He recommended.    10 

ADV BATOHI :    He does,  paragraph 2 :  

“ I  have perused the documents  and 

recommend the appl icat ion. ”  

CHAIRPERSON :    Let  me,  le t  us unpack that .   A  

recommendat ion is  a recommendat ion.   A decis ion,  tak ing a  

decis ion per  se is  a decis ion.   Am I  correct  that  the two 

concepts and the legal  meaning thereof  might  d i f fer?  In  other  

words,  you recommend for  someone to take a decis ion.  

ADV BATOHI :    I  understand,  Chai rperson.   In  the context  of  

prosecut ions,  a DPP,  when there  is  a case that  involves 20 

racketeer ing and the DPP then makes a recommendat ion to  

the Nat ional  Di rector ,  the DPP cannot  take a  decis ion to 

prosecute racketeer ing wi thout  –  i t  is  the Nat ional  Di rector 's  

author i ty .   But  when a DPP recommends a prosecut ion,  that  

DPP is  tak ing a prosecutor ia l  dec is ion to recommend the  
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prosecut ion.    

 In  that  sense,  you must  be sat is f ied that  the evidence 

supports  your  recommendat ion and prosecutor ia l  decis ions.   

There is  a range of  decis ions tha t  prosecutors take in  the  

course of  a  prosecut ion process that  are prosecutor ia l  

decis ions.   And in  th is  case ,  a l though i t  is  a  recommendat ion,  

i t  is  a  decis ion to recommend,  a prosecutor ia l  dec is ion to  

recommend to the  Nat ional  Di rector  and a lso saying that ,  by 

saying I  have perused the documents and recommend the  

appl icat ion,  you are sat is f ied that  there  is  su f f ic ient  ev idence 10 

to support  the appl icat ion.   So that  is  the d is t inct ion,  

Chai rperson.    

CHAIRPERSON :    In  my mind,  le t  me c lear  my mind.   My 

understanding is  that  fo l lowing the request  by Advocate J iba  

to h im,  Advocate Chauke,  to  coord inate the team, h is  

involvement  was to that  extent  as a  coord inator  of  the team.   

But  we do know,  when we look at  that  l i s t  that  you referred  

us to ear l ier ,  o f  a l l  those advocates f rom di f ferent  

jur isd ict ional  a reas,  inc lu ding Advocate Maema f rom the 

North West ,  who was the head of  the lead of  the prosecut ion  20 

team, how then do we suggest  tha t  Advocate Chauke could  

take a prosecutor ia l  decis ion when he is  merely a  

coord inator?   

ADV BATOHI :    Chai rperson,  Advocate Chauke says he is  

merely a coord ina tor ,  but  the evidence does not  bear that  out .   
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And i f  we refer ,  i t  is  –  Chai rperson said,  and I  hope I  am 

correct ,  Chai rperson,  you ment ioned that  J iba asked h im to  

coord inate.   But  i f  you look at  Advocate J iba 's af f idavi t  that  

she made,  and I  would ask the leader of  the evidence to guide 

me in  that  regard because I  do not  have i t  here.   I  th ink that  

wi l l  make i t  c lear  what  Advocate J iba 's v iew was tha t  he was 

not  merely a coord inator ,  that  he was,  in  fact ,  the de facto  

DPP.   The DPP in  charge are the words that  she uses in  that  

af f idavi t .    

 I f  I  can be guided so that  we can d i rect  the  Panel  to  10 

that  par t icu lar  aspect .   And my point  being,  Chai rperson,  

Advocate J iba in  that  af f idavi t  s tates  that  Advocate Chauke 

is  the DPP in charge of  th is  mat ter ,  and that  is  important  to  

understand h is ro le.  

CHAIRPERSON :    I  am not  sure what  i t  means.   That  may be 

open to d i f fe rent  in terpretat ions.   When you say he is  the 

advocate in  charge,  i t  could mean many th ings.    

ADV BATOHI :    Chai rperson,  the  evidence wi l l  gu ide what  

that  can mean,  and that  wi l l  emerge f rom the evidence that  

wi l l  be p laced before the  Panel .  20 

CHAIRPERSON :    Yes.   And the evidence of  Advocate Mosing  

[?] ,  to  the ef fect  that  Advocate Chauke was a coord inator ,  a  

mere coord inator ,  seems to support  h is  v iew that  he was not  

involved as a decis ion -maker,  prosecutor ia l  o r  otherwise.    

ADV BATOHI :    I  am not  sure where Advocate Mosing said  
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that ,  but  i f  that  is  what  he said,  he would def in i te ly  be  

support ing Advocate Chauke 's case in  that  regard.    

CHAIRPERSON :    Yes,  we wi l l  look at  that  page,  and i f  you 

look at  Advocate Mosing 's ev idence,  I  wi l l  p ick up that  page 

and refer  you to i t  la ter .   You may proceed so long .    

MS RAMAGAGA :    May I  just  come in here?  From your  

evidence,  and maybe a lso f rom the law,  the Di rector  of  Publ ic  

Prosecut ion does not  have the power to  inst i tu te act ion or  

cr iminal  act ion re lat ing to racketeer ing.   I  just  want  to  

understand exact ly  what  your  ev idence is .   Is  i t  your  ev idence 10 

that  when i t  comes to racketeer ing,  the Di rector  o f  Publ ic  

Prosecut ion can only go as far  as to  make a recommendat ion 

to the NDPP?  And the power to  then take the mat ter  fur ther  

l ies wi th the NDPP?  Is  that  a correct  understanding?  I f  not ,  

p lease cor rect  me.    

ADV BATOHI :    That  i s  a correct  understanding.    

MS RAMAGAGA :    Now,  when you say that  Advocate Chauke 

was exerc is ing the prosecutor ia l  power  when he wrote,  or  

rather ,  when he s igned th is  le t te r  that  was addressed to the 

NDPP, the one that  is  at  L03,  page 665,  maybe I  should draw 20 

your at tent ion to paragraph 2 of  that  le t ter  in  par t icu la r ,  which 

reads:  

“ I  have perused the documents  and 

recommend the appl icat ion. ”  

Now,  recommend in  the sense and in  the context  of  th is  le t ter ,  
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would you see i t  as  a recommendat ion meet ing the threshold  

that  you are ta lk ing about ,  the threshold of  the  Di rector  

making a recommendat ion to the  NDPP, or  what  is  your  

understanding?   

ADV BATOHI :    So the f i rs t  po int  would be,  I  d id  not  say i t  i s  

a  prosecutor ia l  power.   I  sa id because that  is  not  the power 

that  the NDPP has in  respect  of  racketeer ing charges.   I  sa id  

that  i t  was a prosecutor ia l  decis ion that  was taken by 

Advocate Chauke,  and that  is  important  because Advocate  

Chauke says he d id,  i f  we go back to i t ,  he d id not  take 10 

prosecutor ia l  decis ions.   And in  th is  case,  the point  is  that  

making a decis ion  that  there is  suf f ic ient  ev idence in  a mat ter  

to  recommend a prosecut ion to the Nat ional  Di rector  i s  a  

prosecutor ia l  decis ion.   And there are var ious other  k inds of  

prosecutor ia l  dec is ions that  we take dur ing a prosecut ion  

process.    

MS RAMAGAGA :    So just  to  have a c lear  d is t inct ion  for  my 

own bet te r  understanding,  the d ist inct ion between the 

prosecutor ia l  power and the decis ion to make a  

recommendat ion.   You would say the Di rectors of  Publ ic  20 

Prosecut ions do have the power to  decide whether  to  

prosecute or  not  to  prosecute in  respect  of  many other  c r imes 

to the exclusion o f  racketeer ing.   Is  that  cor rect?   

ADV BATOHI :    That  i s  absolute ly  correct .    

MS RAMAGAGA :    That  is  f ine ,  thank you.    
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CHAIRPERSON :    I f  I  may counsel ,  just  to  fo l low up on that  

proposi t ion that  I  made ear l ie r ,  that  the evidence that  you 

submit ted is  annexures to your af f idavi t ,  the opin ion of  

Advocate de Kock,  i f  you look at  the record,  your  Annexure 

SB3132,  the in ternal  memo to you f rom Advocate RJ de Kock 

and Team of  27 June 2019.   I t  appears i t  as SB3132,  your  

annexure.   I f  you look at  page SB3138,  paragraph 12,  i t  

speaks to the delegat ion of  powers  where  Advocate de Kock 

and Team suggest  that  there was a delegat ion and  

author isat ion issued to  the prosecut ion team  that  was  10 

const i tu ted by those people,  Advocate Maema,  Advocate  

Mathenjwa,  Advocate Nt lakaza,  Advocate Moleko,  Advocate  

Mlotshwa,  Advocate Putani ,  and Advocate Chauke does not  

appear there.  

 Then read paragraph 12 in  conjunct ion wi th  

paragraph 13,  where Advocate Mosing is  referred to by  

Advocate de Kock.   There i t  reads :  

“Mosing states that  h is  understanding of  

Advocate Chauke 's ro le was that  he was  

“merely to  manage the team as they 20 

were main ly  f rom his of f i ce,  but  would 

not  be vested wi th any decis ion -making 

powers regard ing prosecutor ia l  

decis ions. ” ”  

Now,  i f  you read th is  par t  wi th  the delegat ion paragraph,  
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because I  assume for  Advocate Chauke to assume that  ro le,  

the prosecutor ia l  ro le in  KZN,  powers should have been 

delegated to h im,  as  they d id wi th the team of  Advocate 

Maema.   Is  that  cor rect?   

ADV BATOHI :    Chai rperson,  that  is  cor rect .   And the way 

that  could have been done is  i f  he was appointed act ing DPP 

for  KZN.    

CHAIRPERSON :    [ Ind ist inct ]… I  beg your pardon.   I  was 

drawing your at tent ion to those amendments in  the pages 

referr ing to what  Advocate  de Kock says in  the opin ion,  10 

referr ing to Advocate Mosing and the delegat ion  of  the 

powers to the team, exclu ding Advocate Chauke.    

ADV BATOHI :    Thank you,  Chai rperson.   That  is  what  

Advocate Mosing  says h is unders tanding was of  Advocate 

Chauke 's ro le.  

CHAIRPERSON :    Yes.   That  sa id,  what  then do you make of  

th is  paragraph 12 and 13,  where there is  a delegat ion to a  

speci f ic  group,  excluding Advocate Chauke,  and the  

author isat ion to prosecute to th is  team, excluding Advocate  

Chauke,  and then Advocate Mosing,  accord ing to Advocate  20 

de Kock and h is  team, state  very c lear ly  that  Advocate 

Chauke merely managed the team,  but  was not  vested wi th 

any decis ion to make a prosecutor ia l  decis ion.   What  should  

we make of  that?   

ADV BATOHI :    Chai rperson,  paragraph 12 is  c lear ,  and I  do  
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not  have the evidence before me,  but  c lear ly  i f  we accept  

Advocate de Kock 's report ,  and we have no reason not  to ,  

and h is team, th is  team ment ioned were issued wi th  

delegat ions and the  necessary author i ty  to  prosecute a case,  

because a l l  o f  them were f rom outs ide KZN.   So,  my 

understanding is  that  there is  a provis ion in  th e Act  that  

a l lows a Nat ional  Di rector  to  i ssue delegat ions to prosecutors 

to  prosecute in  a jur isd ict ion outs ide where they are 

stat ioned.  

 My understanding is ,  and I  s tand to  be  corrected,  i s  10 

that  normal ly  –  we l l ,  I  understand th is ,  th is  is  not  what  –  wel l ,  

le t  me be c lear .   Normal ly ,  i f  a  prosecutor  f rom one 

jur isd ict ion is  p rosecute  –  and I  speak about  a prosecutor ,  

not  a DPP,  a prosecutor  f rom one jur isd ict ion prosecut ing a  

mat ter  in  another  jur isd ict ion is  no t  uncommon.   I  woul d not  

say i t  happens,  but  when that  happens,  the prosecutor  that  

goes to the receiv ing DPP,  le t  us ca l l  i t  that ,  that  DPP must  

issue the prosecutor  delegat ion to prosecute in  h is  o r  her  

jur isd ict ion.  

 My understanding is  that  the NDPP has a s imi lar  20 

power  to  i ssue de legat ions to prosecutors.   So,  in  th is  case,  

whether  i t  was the DPP,  but  there is  no evidence to suggest  

that ,  o r  the Nat ional  Di rector ,  bu t  that  is  understandable.   

They were issued wi th the delegat ion,  so they were proper ly  

delegated,  a l though the case is  something e lse,  but  they were 
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proper ly  delegated to prosecute  outs ide  of  the sta te,  the  

areas that  they were stat ioned.  

 Wi th regard to paragraph 13,  Advocate Mosing states  

h is understanding was that  th is  was Chauke 's ro le to  merely  

manage the team,  but  the evidence wi l l  suggest  that  that  was 

not  h is  ro le and that  he was,  in  fact ,  the de facto  DPP leading 

th is  team and,  in  fact ,  tak ing prosecutor ia l  decis ions.    

CHAIRPERSON :    I f  that  were to be the case,  i t  means you 

are present ing to us cont radictory evidence.    

ADV BATOHI :    In  what  sense?   10 

CHAIRPERSON :    In  the sense that  Mosing says one th ing  

and you say there  is  another  ev idence that  p resupposes that  

Advocate Chauke was vested wi th the prosecutor ia l  decis ion -

making.  

ADV BATOHI :    Chai rperson,  I  am not  present ing that  

ev idence.   The ev idence is  there in  the docket .   I  am leading 

the Panel  to  ev idence that  demonst rates th is  in  documents.  

CHAIRPERSON :    I  may be wrong.   Are you probably drawing 

an in ference,  mak ing an in ferent ia l  reasoning f rom the ent i re  

evidence,  or  there is  a speci f i c  ev idence to that  ef fect?   20 

ADV BATOHI :    Chai rperson,  I  would say there is  speci f i c  

ev idence as wel l  as an in ference f rom al l  o f  the evidence 

when presented.    

CHAIRPERSON :    In ferent ia l  reasoning.  

ADV BATOHI :    But  there is  speci f i c  ev idence,  and that  i s  the  



24 NOVEMBER 2025  –  DAY 6  

Page 119  o f  159  

ev idence that  I  re fer red to i s  Advocate J iba 's statement  where  

she says that  Advocate Chauke is  the DPP in charge of  th is  

mat ter .   And that  shows he was the DPP in charge of  th is  

mat ter .   We can t ry  to  f ind out  what  in  charge means,  but  I  

th ink the common understanding is  in  charge is  you are the  

one responsib le  for  th is  p rosecut ion.   That  is  my 

understanding,  Chai r .   But  that  is  d i rect  ev idence f rom 

Advocate J iba.    

CHAIRPERSON :    Yes.   Wi th regard  to paragraph 12,  I  would  

imagine that  i f  the  delegat ion was supposed to have inc luded 10 

Advocate Chauke,  i t  would have been easy for  Advocate J iba 

to inc lude h is name pure ly on the basis of  the pr inc ip le,  

inc lus io unius est  exclus io a l ter ius .   I  am t ry ing to f igure out  

the r ight  Engl ish in terpretat ion.   The inc lus ion of  one is  the 

exclusion of  the o ther .   The inc lus ion of  one is  the exclusion  

of  the other .   Right?   

ADV BATOHI :    Chai rperson,  I  am not  sure that  I  fo l low your  

quest ion.   I  want  to  answer i t  correc t ly .    

CHAIRPERSON :    When you make a l is t  o f  th ings and then 

you inc lude cer ta in th ings and then you exclude the others,  20 

that  pr inc ip le k icks in .   That  you decide to inc lude a group,  

and that  inc lus ion  means there is  an in tent ional  exclus ion of  

the others.   Am I  wrong?   

ADV BATOHI :    Chai rperson,  you are not  wrong on the  

pr inc ip le.   But ,  Chai rperson,  in  th is  regard,  Advocate Chauke 
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was appointed speci f i ca l ly  as DPP in Gauteng.   He could not  

exerc ise h is powers as DPP in any other  d iv is ion.  

CHAIRPERSON :    No,  I  understand that .  

ADV BATOHI :    Okay.   

CHAIRPERSON :    And I  understand your ev idence around 

that .   What  we are  doing now,  we are unpacking the  facts that  

you are present ing before us to make a determinat ion around 

those two b igger issues ,  whether  he is  f i t  and proper  to  hold  

of f ice.   Now,  when you unpack that ,  i t  takes us to th ings l ike  

paragraph 12 ,  whether  he was indeed vested wi th the power 10 

to prosecute or  not  to  prosecute.    

 What  I  am saying is  when the l i s t  is  made,  where  

power is  delegated,  you would imagine that  everybody to  

whom the power is  to  be delegated wi l l  be inc luded in  that  

l is t .   And anybody who does not  appear in  the l is t  means i t  

was an in tent ional  exclus ion o f  that  person  because 

delegat ion is  c r i t ica l  here.   You do not  just  go to somebody 's  

jur isd ict ion and exerc ise powers.   You ought  to  have been 

delegated to do that .    

ADV BATOHI :    Understood,  Chai rperson.    20 

CHAIRPERSON :    Yes.   Now,  paragraph 12 te l ls  us 

subsequent ly  delegat ions and author isat ions were issued to  

the prosecut ion team that  was const i tu ted as fo l lows.   I t  

names those people,  but  excludes Advocate Chauke.    

ADV BATOHI :    That  i s  cor rect .  
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CHAIRPERSON :    And that  is  where I  am.    

ADV BATOHI :    That  i s  cor rect .    

CHAIRPERSON :    Thank you,  Counsel .  

MS RAMAGAGA :    Just  once more.   Once more.   You know,  

I  am t ry ing to set t le  th is  issue of  jur isd ict ion.   Try ing to  

d is t inguish between the Di rector  o f  Publ ic  Prosecut ions,  on 

the one hand,  and the prosecutors ,  on the other  hand.   I  am 

st ruggl ing to do  that ,  and I  know you wi l l  assis t  me to 

understand that  bet ter .   I t  is  the understanding  –  maybe le t  

me star t  o f f  th is  way.   Let  us  ta lk  about  p rosecutors  just  for  10 

a short  whi le .   The prosecutors get  appointed by who?  Is  i t  

the Min ister?  Who appoints the prosecutors?   

ADV BATOHI :    The Min ister  appoints Deputy Di rectors of  

Publ ic  Prosecut ions.   That  is  the one level  be low a DPP.   The 

level  f rom DPP upwards are President ia l  appointments.   The 

Min ister  appoints Deputy DPPs and Chief  Prosecutors .   They 

are on the same level .   The one level  be low that ,  which are 

then your Senior  State Advocates,  i t  is  not  the Min ister .   And 

i t  would be –  I  do not  know whether  i t  is  the DG that  appoints,  

but  the Min ister ia l  appointment  is  only at  the Deputy DPP 20 

level .  

MS RAMAGAGA :    A l l  r ight .   Do you know whether  

prosecutors  are  appointed fo r  spec i f ic  ju r isd ict ions,  or  what  

is  the posi t ion?   

ADV BATOHI :    Yes,  they are appointed in  speci f ic  
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jur isd ict ions.    

MS RAMAGAGA :    So,  for  them to migrate to  another  

jur isd ict ion,  be  i t  I  th ink temporar i ly  in  the context  of  th is  

mat ter ,  whose author i ty  would be requi red to author ise  that  

temporary operat ion f rom a d i f ferent  jur isd ict ion f rom the one 

which the prosecutor  would have been appointed fo r?    

ADV BATOHI :    I f  that  scenar io happens,  then what  would  

normal ly  happen is  the two DPPs would speak and they would  

agree that  a prosecutor  f rom one d iv is ion wi l l  go to the other  

d iv is ion to assist  or  to  prosecute.   In  that  event ,  the receiv ing  10 

DPP wi l l  have to  issue a delegat ion there that  g ives that  

prosecutor  the power to  conduct  a prosecut ion in  h is  or  her  

jur isd ict ion.  

MS RAMAGAGA :    And f ina l l y ,  would the NDPP have the 

power to  delegate  the Di rector  of  Publ ic  Prosecut ions?   

ADV BATOHI :    Chai rperson,  I  seem to th ink there is  a 

provis ion in  the  Act  that  a l lows for  that .   Perhaps the 

Evidence Leader can check and correct  that ,  but  I  could be 

mistaken.   I  have not  done that  in  my term.   I  cannot  recal l  

having done that ,  but  I  th ink there is  a power.   We can correct  20 

that .  

MS RAMAGAGA :    Would you l i ke the Evidence Leader to  

g ive you the re levant  in format ion?   

ADV BATOHI :    I  would appreciate that ,  Chai rperson.    

MS RAMAGAGA :    So that  you can refer .   I  would not  want  
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h im to be g iv ing evidence.  

ADV BATOHI :    I  would appreciate that ,  Chai rperson.    

MS RAMAGAGA :    That  is  the NPA Act?   

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.    

MS RAMAGAGA :    You do not  have i t  wi th  you?   

ADV BATOHI :    I  do have i t ,  but  I  need to be refer red to the  

sect ion i f  there is  one that  in  fact  confers such a power to  the 

NDPP.  

MS RAMAGAGA :    Okay.  

ADV BATOHI :    Otherwise,  I  would need to go through i t  to 10 

check i f  i t  is  there .    

MS RAMAGAGA :    So what  I  am t ry ing to avoid,  you are  

saying i t  would ra ther  be done that  he then g ive in format ion  

on the re levant  enabl ing provis ion?   

ADV BATOHI :    I f  there was one,  i f  they d i rect  me to  i t ,  then 

I  can test i fy  to  tha t  ef fect ,  Chai rperson,  whatever  i t  might  be.    

MS RAMAGAGA :    Chai r ,  through you ,  may he just  present  

…[indist inct ]?  

CHAIRPERSON :    Yes.   Counsel ,  a re you in  a posi t ion now 

to assist  wi th  the re levant  provis ion of  the Act  so that  20 

Advocate Batohi  can ref lect  on tha t?  I f  not ,  your  co l leagues 

can f lag that  aspect  and then la ter ,  when they are  ready,  

inc luding Advocate Hul ley  there,  then we can then revis i t  th is  

aspect .   Is  i t  poss ib le to  do that?   

ADV MOHLAMONYANE SC :    I t  is  not  possib le  …[intervenes] .  
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CHAIRPERSON :    Unless i f  you are  ready now.  

ADV MOHLAMONYANE SC :    No,  I  am not  ready now to refer  

her  to  the speci f i c  sect ion in  the Act .    

CHAIRPERSON :    In  that  event ,  I  beg your pardon.    

ADV MOHLAMONYANE SC :    Thanks,  Madam Chai r .   The 

quest ions that  have been posed to you,  Advocate  Batohi ,  

br ings in to sharp  focus,  in  our  quest  to  unpack the issues 

here,  br ings in to sharp focus as to what  exact ly  i s  a  

prosecutor ,  and that  is  where I  want  us  to  star t .   A  prosecutor  

is  def ined in  the Act .   Let  us go to the Act  and get  a de f in i t ion  10 

of  a  prosecutor  before we get  to  your  concern.    

ADV BATOHI :    The def in i t ion sect ion?   

ADV MOHLAMONYANE SC :    Def in i t ion sect ion,  yes.  

MS RAMAGAGA :    Just  may I  just  come in here ?  Are  you on 

your way to enab l ing the wi tness to set t le  th is  i ssue that  I  

have about  the jur isd ict ional  poin t ,  the d ist inct ion between 

Directors of  Publ ic  Prosecut ions and the prosecut ion?   

ADV MOHLAMONYANE SC :    Indeed,  I  am on my route to  

there,  Madam Ramagaga.    

MS RAMAGAGA :    Okay,  thank you.   Then you can proceed.    20 

ADV MOHLAMONYANE SC :    Wi th  the  help  of  my col leagues 

about  the sect ion,  speci f i c  sect ion.   But  I  am on my route to  

there because i t  is  important ,  Advocate Batohi ,  that  we 

should  understand what  i s  a  prosecutor .   Is  a  DPP a  

prosecutor?  How does a …[ intervenes] .  
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ADV BATOHI :    Not  in  terms of  the def in i t ion in  the Act  

…[intervenes] .  

ADV MOHLAMONYANE SC :    Just  a minute,  just  a  minute.   

Hang on.   I  am sor ry to  in te rpose.   The unpacking of  these 

issues,  as I  ind ica ted,  br ings in to focus what  is  a prosecutor .   

How does a prosecutor  –  how do you compare prosecutor  wi th  

an NDPP?  What  is  the ro le of  a  prosecutor  v is-à-v is  a DPP?  

Let  us go to the def in i t ion sect ion  then and k indly read the 

def in i t ion sect ion of  what  a prosecutor  means.  

ADV BATOHI :    So,  a prosecutor  in  sect ion 5  …[intervenes] .  10 

ADV MOHLAMONYANE SC :    No,  i t  is  …[ intervenes] .  

ADV BATOHI :    No,  I  am sorry,  i t  is  in  the def in i t ion sect ion ?   

ADV MOHLAMONYANE SC :    Yes,  go to the f i rs t  

…[intervenes] .  

ADV BATOHI :    Chapter  1,  sect ion 1 :  

“Prosecutor  means a prosecutor  

referred to in  sect ion 16 (1 ) . ”    

ADV MOHLAMONYANE SC :    Let  us  go to 16(1)  and hear who 

a prosecutor  i s  and what  is  a prosecutor .  

ADV BATOHI :    Sect ion 16(1)  states:  20 

“A p rosecutor  sha l l  be appointed on the  

recommendat ion  of  the Nat ional  

Di rector  o r  a member of  the  Prosecut ing  

Author i t y  designated for  that  purpose by 

the Nat ional  Di rector ,  subject  to  the 
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laws govern ing  the publ ic  serv ice.   

Prosecutors may be appointed to  the 

Of f ice of  the  Nat ional  Di rector .   

Of f ices…”  

B ,  sorry,  2 :  

“Prosecutors may be appointed to :  

a .   Of f ice of  the Nat ional  Di rector .  

b .   Of f ices establ ished by sect ion 6 (1 ) . ”  

And that  i s  the DPP of f ices :  

“c .   Invest igat ing d i rectorates.    10 

d.   Lower Courts in  the Republ ic . ”  

Paragraph 3,  16 (3)  s tates:  

“A  Min ister  may,  f rom t ime to t ime,  in  

consul ta t ion wi th the Nat ional  Di rector ,  

and af te r  consul ta t ion wi th  the 

Di rectors,  prescr ibe the legal  

qual i f icat ions for  the appointment  of  a  

person as a  prosecutor  in  a Lower 

Court .    

4 .   Insofar  as laws govern ing the publ ic  20 

serv ice per ta in ing to Deputy Di rectors 

and prosecutors  may be inconsistent  

wi th  th is  Act ,  the  provis ions of  th is  Act  

shal l  apply. ”  

Having said that ,  I  want  to  cor rect  something tha t  I  sa id 
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ear l ie r  on when asked about  the appointment  of  prosecutors,  

and I  ment ioned the DG.   The DG does not  have a  ro le in  

appoint ing prosecutors.   The HR funct ions are wi th the  

Min ister ,  but  the  Min ister  can delegate those funct ions.   So I  

just  want  to  c lar i fy  that ,  and I  am not  sure where i t  i s  

delegated to,  but  we can check that  in  te rms of  who appoints  

below the level  o f  NDPP.  

ADV MOHLAMONYANE SC :    Go to sect ion 20 of  the NPA 

Act .   20(5) ,  read i t  because i t  deals  wi th the competencies of  

a  prosecutor .    10 

ADV BATOHI :    I t  reads:  

“Any prosecutor  shal l  be  competent  to  

exerc ise any of  the powers referred to  

in  subsect ion 1,  to  the extent  that  he or  

she has been author ised thereto in  

wr i t ing by the Nat ional  Di rector ,  or  by a  

person designated by the Nat ional  

Di rector . ”  

And i f  we go to subsect ion 1,  sorry.    

ADV MOHLAMONYANE SC :    You want  to  go to subsect ion  20 

1?   

ADV BATOHI :    No,  just  to  expla in subsect ion 5,  because i t  

re fers to  the powers in  subsect ion  1.   And those are the  

powers that  are l i s ted there,  to  ins t i tu te or  conduct  cr iminal  

proceedings on behal f  o f  the State,  to  carry out  the necessary  
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funct ions inc identa l  thereto  –  I  am not  quot ing verbat im  –  and 

to d iscont inue cr iminal  proceedings.  

ADV MOHLAMONYANE SC :    Thank you.   To answer  Madam 

Ramagaga 's concern and quest ion,  I  am informed by my 

col leagues that  there is  no provis ion in  the NPA Act  where a  

Nat ional  Di rector  of  Publ ic  Prosecut ions can delegate a DPP 

to another  jur isd ict ion.   I t  is  not  p rovided for .  

MS RAMAGAGA :    Is  that  the case?  Do you conf i rm what  the  

Evidence Leader  i s  p lac ing on record?   

ADV BATOHI :    Chai rperson,  i f  I  could have a look la ter ,  and 10 

then I  would be happy to conf i rm that  at  a  la te r  s tage.   I  wi l l  

d iscuss wi th my team, and I  would l ike to  check.   I  am under  

oath,  and I  want  to  make sure that  that  is  the  correct  

in format ion.   I  have no reason to doubt  them, but  I  want  to  

make sure.    

CHAIRPERSON :    Yes,  Madam, I  th ink i t  is  p roper to  take that  

posture.   Advocate Mohlamonyane,  you may be enter ing the  

zone of  a rgument ,  legal  a rgument ,  wi th  the proposi t ion tha t  

you have just  made.   Because the very evidence you are  

ta lk ing about  is  the evidence tha t  your  c l ient ,  or  rather  20 

Advocate  Batohi  has presented to us.   The de Kock  

documents are par t  o f  her  ev idence,  and i t  is  that  ev idence,  

in  paragraphs 12 and 13,  whether  i t  is  in  l ine wi th the law or  

not ,  the fact  o f  the  mat ter  i s  that  i t  is  the evidence that  

Advocate Batohi  presented to us.   We wi l l  deal  wi th  the 
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veraci ty  of  that  ev idence probably la te r ,  i f  a  need ar ises ,  

remember ing that  we are in  the fact - f ind ing process.   So I  

suggest  that  you  do not  get  in to  legal  argument .   Let  us  

concent rate on the facts.  

ADV BATOHI :    Chai rperson,  may I  c la r i fy  something?   

CHAIRPERSON :    I  beg your pardon  …[intervenes] .  

ADV BATOHI :    May I  c la r i fy  …[ intervenes] .  

CHAIRPERSON :    P lease wai t  a  minute.   Let  Counse l  confer  

wi th  Advocate Mohlamonyane.   We are having d i f ferent  

conferences in  th is  space.   I  th ink we wi l l  have t ime to  rev is i t  10 

these topics at  a  la te r  s tage  because I  am not  sure what  the 

r ight  answer is ,  but  we are guided by the af f idavi t  o f  Advocate 

Batohi ,  together  wi th her  annexures.   We are work ing on that  

ev idence as we are c lar i f y ing a few aspects by asking her  

quest ions.  

ADV BATOHI :    Chai rperson,  i f  I  may c la r i fy  something on 

that  aspect ,  because i t  is  my af f idavi t ,  and I  am l i s tening very  

carefu l l y  to  what  you are saying.   I  want  to  expla in that  my 

af f idavi t  f i rs t l y  was drawn up at  very short  not ice.   We were  

under t ight  t imel ines.   There may be th ings that  are  in  here,  20 

there may be th ings that  are not  in  here that  shou ld have 

been here.   But  of  course,  we t r ied to be as precise as  

possib le in  the very short  t ime space that  we had.    

 To expla in  that  the annexures to my af f idavi t  are not  

necessar i ly  my evidence.   I  want  to  expla in what  I  mean by 



24 NOVEMBER 2025  –  DAY 6  

Page 130  o f  159  

that .   I  expla in the process that  I ,  in  my af f idavi t ,  I  expla in  

the process leading up to the refer ra l .   And in  that  p rocess,  

i f  you bear wi th me for  a moment ,  Chai rperson,  I  am just  

t ry ing to f ind my af f idavi t .   This i s  –  I  have i t  r ight  in  f ront  of  

me.   Ja.    

 In  the process,  which is  on page 69 of  my af f idavi t ,  I  

have set  out  the steps I  took leading up to the refer ra l  and I  

ment ioned the var ious legal  opin ions that  I  received.   So that  

is  not  –  i t  is  a t tached to my af f idavi t  as opin ions that  I  

received.   And Advocate de Kock 's memorandum is one of  the  10 

opin ion,  is  a report  that  I  received f rom the team.   And 

because I  re fer  to  i t  in  my af f idavi t ,  I  have at tached a l l  these 

documents fo r  ease of  reference for  the  Panel .   There may 

be par ts of  i t  that  I  may not  agree wi th.   There may be par ts  

of  the annexes that  I  agree wi th ,  but  I  wanted to c la r i fy  that .   

Thank you,  Chai rperson.    

CHAIRPERSON :    Of  course,  i t  is  so that  these documents 

formed par t  o f  the  documents as a resul t  o f  which you formed 

a pr ima fac ie  v iew when you re ferred the mat ter  to  the  

President .  20 

ADV BATOHI :    Chai rperson,  le t  me expla in that  because i t  

is  important  fo r  the  Panel  to  understand.   I  received these 

opin ions.   When I  received Advocate Nalane 's opin ion,  which  

is  refer red to in  th is  p rocess and is  an at tachment ,  there were  

–  I  then sent  that  document ,  th is  is  a l l  set  out  in  my a f f idavi t ,  
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to  Advocate Chauke and asked h im to respond to that .   He 

then submit ted Advocate Mzinyath i 's  report ,  which is  a lso 

at tached to th is .    

 As a resul t  o f  those two legal  opin ions,  i t  was c lear  

that  there were gaps in  ev idence.   And I  emphasise those are  

opin ions.   There were gaps.   And so I  then asked D octor  

Broughton in  my of f ice to  get  a l l  the evidence and then to  

prepare an opin ion to me.   He in i t ia l ly  prepared one opin ion,  

which I  gave h im just  a  week to do i t ,  and i t  was too shor t  

not ice.   He came back to me and said he needed more t ime 10 

because he needed to look at  a  whole range of  documents.    

 He then provided me wi th a supplementary  opin ion.   

But  that  supplementary opin ion,  in  my v iew,  is  a lmost  l ike a  

forensic analys is of  the evidence.   Because together  wi th h is  

opin ion,  he provided me a bundle of  ev idence.   And my 

decis ion to recommend to the President  was based pr imar i l y  

on the evidence that  was provided to me,  at tached or  

forwarded as annexures to D octor  Broughton 's opin ion.    

 So I  want  to  be c lear  about  that  because the others  

were opin ions that  I  considered ,  but  when I  made the 20 

decis ion,  I  looked at  the documents,  many of  which  we are  

present ing now.   Some of  them may not  be presented,  but  I  

wi l l  speak to Counsel  about  the ent i re  bundle being handed 

in  as evidence because that  is  what  I  base my decis ion on ,  

looking at  actual  documents,  s tatements,  e t  cetera .   I  hope I  
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have c lar i f ied,  Chai rperson.    

CHAIRPERSON :    Yes,  and I  th ink you repeat  what  I  am 

saying,  but  in  d i f ferent  words.   In  other  words,  when you made 

a referra l  to  the  President ,  these very documents were par t  

o f  the in i t ia l  bund le.  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.    

CHAIRPERSON :    In  terms of  wh ich the President  had to  

consider  your  request .    

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    And these documents assisted you.   A l l  o f  10 

them assisted you in  formulat ing a  v iew whether  to  refer  or  

not  to  refer .   

ADV BATOHI :    They cer ta in ly  assisted me,  Chai rperson,  bu t  

I  do want  to  emphasise that  I  looked at  the under ly ing  

evidence.   And that  was the  main  –  I  came to a conclusion  

based on my own analys is of  the under ly ing evidence 

together  wi th the opin ions.    

CHAIRPERSON :    You may proceed,  Counsel .    

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .  

ADV BATOHI :    My apologies.    20 

CHAIRPERSON :    I  heard you ear l ie r  saying VGM and 

…[intervenes] .  

ADV BATOHI :    My apologies,  Chai rperson.    

CHAIRPERSON :    I  do not  know what  is  VGM.  

ADV BATOHI :    I t  s tands fo r  the Gr i f f i ths and V ictor ia  Mxenge 
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Bui ld ing ,  which is  the name of  the NPA head of f ice in  

Pretor ia .   VGM is  Gr i f f i ths and V ictor ia  Mxenge .   That  is  the 

short  form acronym for  the name of  the bui ld ing,  Chai rperson.  

CHAIRPERSON :    Thank you.    

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .   

Perhaps i t  is  an  opportune moment ,  Advocate Batohi ,  to ,  

whi ls t  unpacking issues,  expla in to  the ord inary person what  

racketeer ing is .   So that  i t  should be c lear  why prosecutors  

acted in  the manner in  which they d id.   What  is  racketeer ing?  

How …[ intervenes] .  10 

CHAIRPERSON :    [ Ind ist inct ]… top ic,  Counsel ,  p lease park i t  

there.   I  just  want  to  f ina l ise a n igg l ing issue concern ing the  

ro le or  the a l leged ro le of  Advocate Chauke in  KZN.   

Assuming fo r  now that  Advocate Chauke d id par t i c ipa te in  the 

prosecutor ia l  dec is ion -making,  in  terms of  which he would  

have then entered the ju r isd ict ional  area of  another  DPP,  

something that  the law prevents un less cer ta in prerequis i tes  

are adhered to.   Am I  r ight?   

ADV MOHLAMONYANE SC :    Indeed,  Madam Chair .    

CHAIRPERSON :    Would you p lease deal  wi th  that  aspect  as  20 

to what  is  i t  that  ought  to  have been done  i f  we assume that  

indeed Advocate  Chauke,  as Advocate Batohi  sa id,  d id  

par t ic ipate in  the prosecutor ia l  decis ion making ?  This is  just  

a  proposi t ion that  may not  be cor rec t .   but  on the assumpt ion  

that  what  he says is  correct ,  Then what  ought  to  have 
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happened as a requis i te  or  a prerequis i te  for  doing that ,  

leaving South Gauteng Div is ion,  going to KZN Div is ion to do  

that?  What  does the Act  requi re?   

ADV MOHLAMONYANE SC :    Madam Chai r ,  that  can be 

expla ined by Advocate Batohi .   Maybe the law provides fo r  

that .   I  was of  the v iew that  because we are deal ing wi th very 

ser ious of fences,  an of fence cal led racketeer ing,  I  should  

star t  there so tha t  racketeer ing can be expla ined as to what  

i t  is  and the ser iousness thereof  be fore we co uld get  in to the  

issue of  whether  another  DPP can get  in to the area of  one 10 

DPP,  can get  in to  the ju r isd ict ion o f  another  DPP.    

CHAIRPERSON :    In  other  words,  I  ran ahead of  you.  

ADV MOHLAMONYANE SC :    Indeed,  Madam Chair .    

CHAIRPERSON :    Thank you.    

ADV MOHLAMONYANE SC :    You pre -empted me.  

CHAIRPERSON :    You may proceed a long those l ines.  

ADV MOHLAMONYANE SC :    As i t  p leases Madam Chai r .   

Advocate Batohi ,  may you expla in what  a racketeer ing 

of fence is?  I t  is  a  very complex of fence.   What  does i t  enta i l?   

Bear ing in  mind what  was ear l ier  read in to the record as fa r  20 

as the law is  concerned on racketeer ing.  

ADV BATOHI :    S i r ,  I  suppose you do not  want  me to g ive you 

the legal  def in i t ion,  in  which case we have to go  to the  

Prevent ion of  Organised Cr ime Act  and deal  wi th  the legal  

def in i t ions.   You just  want  me to expla in in  layperson 's terms 
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what  racketeer ing  means.    

ADV MOHLAMONYANE SC :    S tar t  wi th  the legal  de f in i t ion  

and you can go to  the layman's te rms.  

ADV BATOHI :    We wi l l  need to go to the Prevent ion of  

Organised Cr ime Act .   I  do not  have that  in  f ront  of  me.   I f  I  

can be d i rected to the Prevent ion of  Organised Cr ime Act ,  i f  

we want  the actua l  provis ions of  the  law.  

ADV MOHLAMONYANE SC :    We wi l l  make a p lan that  you 

get  a copy.    

ADV BATOHI :    We can deal  wi th  that  la te r .    10 

ADV MOHLAMONYANE SC :    Ja.  

ADV BATOHI :    Thank you,  Chai r .  

ADV MOHLAMONYANE SC :    For  now,  expla in i t  in  layman 's  

terms.   What  is  i t?    

ADV BATOHI :    Thank you.   So,  racketeer ing is  basica l l y  a  

charge where the prosecut ion needs to prove that  there is  an  

enterpr ise.   That  means there is  a group of  people that  a re  

associated.   In  fact ,  or  i t  is  a  par t icu la r  ent i t y  tha t  can be 

ident i f ied.   And that  they are engaged in  a pat tern of  

racketeer ing act iv i ty .   And i t  i s  not  very easy to descr ibe i t  in  20 

layperson 's terms ,  but  i t  means tha t  th is  group has together  

engaged in  var ious types of  c r iminal  act iv i t ies ,  o ther  

predicate of fences ,  and that  they worked together  in  order  to  

achieve the object ives of  that  g roup ,  which is  normal ly  a 

cr iminal  ob ject ive .    
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 But  var ious people in  th is  group have var ious ro les .   

For  example,  you could be a manager ,  you could par t ic ipate  

in  the enterpr ise.   And so there are var ious par ts of  the Act  

that  c r iminal ise var ious act iv i t ies.   And so,  in  a nutshel l ,  i t  is  

a  group of  people work ing together  to  achieve a cr iminal  

outcome and engaging in  var ious types of  cr iminal  act iv i t ies.    

CHAIRPERSON :    I  th ink ,  Counsel ,  I  see Advocate H ul ley ’ s  

jun ior  counsel ,  you can come c loser ,  Madam , and assist  

Advocate Batohi  wi th  the documentat ion  that  she might  need.    

ADV BATOHI :    Thank you.   Thank you.   I  have the Prevent ion 10 

of  organised cr ime ,  but  is  i t  okay i f  I  went  wi thout  –  I  do not  

know i f  the  Pane l  has the Act  in  f ront  of  them.   Should I  

proceed,  Chai rperson?  I  am guided by you.    

CHAIRPERSON :    We do have an Act  somewhere  in  our  

bundles,  but  you may proceed and as subject  to  what  Counsel  

says.   I f  i t  is  necessary to  read verbat im what  the Act  says.    

ADV BATOHI :    This brought  me to  the f i rs t  page of  the Act ,  

and I  need to go through i t  so that  I  can get  to ,  I  th ink i t  is  

sect ion 2 that  dea ls wi th the of fences.    

CHAIRPERSON :    Counsel ,  i s  i t  what  you want  the wi tness to  20 

do?  To go through sect ion 2 of  the  POCA?   

ADV BATOHI :    I  am going  –  Chai rperson,  there is  –  sorry.  

ADV MOHLAMONYANE SC :    Maybe for  cur rent  purposes ,  we 

may revis i t  i t  a t  a  la ter  s tage i f  the need ar ises.   Just  read 

sect ion 2(4)  in to the record.    
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ADV BATOHI :    Sure.   Sect ion 2(4) .   Wel l ,  i t  is  Chapter  2.   

Sect ion 2 deals w i th the of fences.   2(1) ,  I  am t ry ing to get  to  

2(4) .   2(4)  deals wi th the author i t y  of  the Nat ional  Di rector .   

I t  says:  

“A  person shal l  on ly be charged wi th 

commit t ing an of fence contemplated in  

subsect ion 1 i f  a  p rosecut ion  is  

author ised in  wr i t ing by the Nat ional  

Di rector . ”  

That  is  sect ion 2(4) .  10 

ADV MOHLAMONYANE SC :    Leave i t  a t  that  for  now.   We 

can come back to i t .   But  in  your  bundle,  in  your  bundle ,  

Advocate Batohi ,  Advocate de Kock and h is team deal  wi th  

racketeer ing of fences.   They expla in i t  a t  great  length  as to 

what  they enta i l .    

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    Let  us park i t  fo r  now.   Let  us 

leave i t  a t  that  for  now and cont inue wi th your ev idence.   But  

he deals ,  they deal  wi th  i t  on page 215 of  SB3 under  

subparagraph E.   They deal  in  extenso wi th what  racketeer ing  20 

is  a l l  about .    

ADV BATOHI :    Yes,  that  is  correct .   From paragraph  212.  

ADV MOHLAMONYANE SC :    I  want  to  refer  you to …  

ADV BATOHI :    Sor ry,  before we move on.   Paragraph 212 

deals wi th the par t icu lar  cases.   I  am not  sure whether  i t  deals 
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broadly wi th what  racketeer ing is  about .  

ADV MOHLAMONYANE SC :    Ja,  le t  us park i t  for  now.   I t  is  

a l l  r ight .   I t  is  okay.   Whi ls t  you are deal ing wi th prosecutor ia l  

decis ions as to  what  exact ly  const i tu te  prosecutor ia l  

decis ions and the  ro le of  Advocate Chauke,  may I  d raw your  

at tent ion to LO3,  page LO00782,  and may I  ment ion ,  Madam 

Chai r  and your s is ters ,  that  the  document  I  re ferred the  

wi tness to is  a document  of  dates o f  meet ings .   Page 00782,  

LO3 bundle .   This is  a document  prepared by ,  I  should  bel ieve 

by  Advocate Chauke ,  in  which he was ind icat ing h is ro le in  10 

the meet ings he had wi th I PID,  SAPS and the Judic ia ry unt i l  

August  2012.   Are  you there,  Advocate Batohi?   

ADV BATOHI :    I  am get t ing there.  

CHAIRPERSON :    This is  …[ indist inct ]?   

ADV MOHLAMONYANE SC :    782,  Madam Chai r .   Now,  i t  

impacts on the TOR, paragraphs 3 ,  3 .1,  3 .1.1,  3 .1.1 .1  of  the  

TOR.  Now,  p lease read that  document  in to the record.  

ADV BATOHI :    So,  Chai rperson,  i f  …[intervenes] .  

CHAIRPERSON :    To peach …[ indis t inct ]?   To read the ent i re  

document ,  which is  qui te  a long f rom 782,  dates of  meet ings 20 

wi th the prosecut ion team of  Cato  Manor  and br ie f ing wi th  

Act ing NDPP as wel l  as meet ings wi th I PID,  SAPS and 

Judic iary unt i l  August  2012.    

ADV MOHLAMONYANE SC :    Let  me d i rect  her  at tent ion to  

speci f ic  dates wi thout  reading the whole document .    
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CHAIRPERSON :    Thank you.  

ADV MOHLAMONYANE SC :    S tar t  wi th  the 3 May.   Read the 

heading and go to  3 May 2012 at  13 :00.    

ADV BATOHI :    Yes,  i f  I  may,  Chai rperson,  th is  appears to  

be an annexure ,  and Counsel  wi l l  gu ide me.   At  781 is  an  

emai l  f rom Advocate Chauke to the team .   Wel l ,  to  var ious 

persons,  and i t  says :  

“Good day to a l l .   Herewi th  dates of  

meet ings and br ie f ings I  have recorded 

in  my act iv i t ies d iary.   I  hope i t  meets 10 

wi th a l l  that  i s  requi red f rom me to  

extend that  I  was involved in  the Cato  

Manor  mat ter . ”   

And then i t  appears that  that  is  at tached to that  emai l .  

ADV MOHLAMONYANE SC :    Yes,  you are correct .   You are  

correct .   Proceed then to –  the emai l  was d i rected to the Cato  

Manor  team.  Is  that  correct?   

ADV BATOHI :    Yes,  i t  appears so.  

ADV MOHLAMONYANE SC :    Yes.   Now star t  wi th  the 3 r d  o f  

May.    20 

ADV BATOHI :    Amongst  others,  the Act ing NDPP is a lso  

copied in  there.   I t  is  addressed to her  as  wel l  and others.   I  

should say i t  a lso  appears that  the  DPP of  KZN is  a lso cc 'd  

and,  i t  is  Moipone Noko.   I  see her  name there as we l l .   And 

the date of  th is  emai l  is  30 September 2015.    
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ADV MOHLAMONYANE SC :    3  May.  

ADV BATOHI :    Should I  read that?    

ADV MOHLAMONYANE SC :    S tar t  wi th  the heading.    

ADV BATOHI :    The heading is  dates of  meet ings wi th the  

prosecut ion team of  Cato Manor  and br ie f ings wi th Act ing 

NDPP as wel l  as meet ings wi th IPID,  SAPS and the Judic iary  

unt i l  August  2012.    

ADV MOHLAMONYANE SC :    Read the ent ry of  3  May.  

ADV BATOHI :    3  May 2012.   I t  is  the f i rs t  ent ry at  13 :00:  

“Meet ing wi th Advocate J iba ,  re ,  Cato  10 

Manor  mat ter  a rranged fo r  br ie f ing for  

18 May 2012 at  08:00. ”  

ADV MOHLAMONYANE SC :    Read the second one,  22 May.    

:22 May at  20 :20.   Meet ing wi th  

Br igadier  Mokoena (Hawks) ,  Mr Angus 

( IPID),  Maema,  Nt lakaza,  Moleko,  

Mlotshwa and Futshane.   Mathenjwa in  

cour t . ”  

ADV MOHLAMONYANE SC :    Go to  the 24 t h .   

ADV BATOHI :     20 

“At 8am, br ie f ing  wi th Act ing NDPP at  

Pretor ia  wi th the whole prosecut ion  

team/Cato Manor /Advocate Mathenjwa  

doing debr ief ing re ,  category of  dockets .  

1 .   Conspi racy to  k i l l  members of  Kwa 



24 NOVEMBER 2025  –  DAY 6  

Page 141  o f  159  

Maputo Taxi  Associat ion .  

2.   Conspi racy to k i l l  ATM Bombings 

Syndicate .  

3 .   Conspi racy to k i l l  cr iminal  gangs .   

Secur i ty  for  the prosecut ion team /SAPS 

Nat ional  Of f ice /delegat ions protect ion  

Part  8  of  Prosecut ion Manual  and 

sect ion 17 of  Inquest  Act  58 of  1959 a lso  

d iscussed. ”  

ADV MOHLAMONYANE SC :    Go to the next  one,  the  four th ,  10 

29 May 2012.    

ADV BATOHI :     

“At 15:00,  Cape Town br ie f ing wi th  

Min ister  of  Just ice and Act ing NDPP.   

Need to prepare the draf t  ind ictment  and 

f ina l i se the a l locat ion of  a  judge to  

preside over  the mat ter .   Need to speak 

to South Gauteng DJP or  JP  of  

Gauteng. ”  

ADV MOHLAMONYANE SC :    Go to  the 11 t h .    20 

ADV BATOHI :    A t  13 …[intervenes] .  

ADV MOHLAMONYANE SC :    June,  June.  

ADV BATOHI :     

“11 June at  13 :00,  meet ing wi th  Mr  

Beekman of  IPID and Mathenjwa. ”  
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ADV MOHLAMONYANE SC :    Go to  the 18 June.    

ADV BATOHI :     

“18 June at  2012 at  12 :00,  meet ing in  

Durban Magist rate ’s Court  wi th  Cato  

Manor prosecut ion team. ”  

ADV MOHLAMONYANE SC :    Go to the next  page ,  784,  

00784.   

ADV BATOHI :     

“18 June at  14 :00,  meet ing wi th Act ing 

NDPP and AJP.   That  is  act ing JP of  10 

KZN in P ietermar i tzburg  regard ing Cato  

Manor mat ter . ”  

ADV MOHLAMONYANE SC :    Go to the 20 t h  o f  June,  the  

second 20 t h  June.  

ADV BATOHI :     

“At  16:00,  Durban High Court  urgent  

appl icat ion fo r  re lease of  ar rested Cato  

Manor members .   Appl icat ion d ismissed 

and referred to Regional  Court . ”  

ADV MOHLAMONYANE SC :    Go to  the next  page.   Go to the  20 

ent ry of  the 6 t h .    

ADV BATOHI :     

“6 t h  o f  August  2012,  meet ing wi th Cato  

Manor team.   Edi t ing the ind ictment  and 

memo to Act ing NDPP. ”  
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ADV MOHLAMONYANE SC :    And we say,  Madam Chair ,  that  

th is  has an impact  on the TOR, speci f i ca l l y  paragraph 

3.1.1.1.    

ADV BATOHI :    Chai rperson,  th is ,  in  addi t ion to other  

ev idence,  wi l l  show that  Advocate  Chauke was not  just  a  

coord inator .   He was deeply immersed in  th is  par t i cu lar  

prosecut ion.    

ADV MOHLAMONYANE SC :    Go to  the 8 t h  August .  

ADV BATOHI :     

“8 t h  o f  August  2012,  18:00.   Cato Manor  10 

ind ictment  preparat ion and arranged to 

br ie f  Act ing NDPP. ”  

ADV MOHLAMONYANE SC :    Proceed the second 8 August .    

ADV BATOHI :     

“At 11:00,  VGM . ”  

That  is  the NPA head of f i ce :  

“B r ie f ing session wi th the Act ing NDPP 

re,  Cato Manor  and cer t i f icate  of  

cent ra l i sat ion. ”  

ADV MOHLAMONYANE SC :    Go to  the 9 t h .    20 

ADV BATOHI :    We wi l l  expla in  that  in  due course ,  the  

cer t i f icate of  cent ra l i sat ion.   The 9 t h :  

“Durban at  15 :00 ,  9 t h  o f  August  2012 .   

Durban KZN br ie f ing wi th Moipone 

Noko,  Act ing NDPP KZN at  18 :00. ”  
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ADV MOHLAMONYANE SC :    Go to  the 10 August .   There is  

no t ime speci f ied.    

ADV BATOHI :     

“Meet ing wi th KZN JP and Act ing NDPP 

and handed draf t  ind ictment  to  h im .   

Memo to be sent  by Act ing NDPP on 

Monday,  13 August  2012. ”  

ADV MOHLAMONYANE SC :    17 August ,  the second one.    

ADV BATOHI :     

“Meet ing wi th Act ing NDPP re -br ie f ing 10 

regard ing misconduct  hear ing  and 

prosecut ion pol icy in  Cato Manor  

mat ters. ”  

ADV MOHLAMONYANE SC :    Go to the next  page ,  786,  24  

August .  

ADV BATOHI :     

“Durban Regional  Court  appearance of  

General  Booysen  and others  re Cato  

Manor mat ter . ”  

ADV MOHLAMONYANE SC :    That  is  a l l ,  Madam Chair ,  as fa r  20 

as that  i s  concerned.    

MS RAMAGAGA :    Just  a minute .   And these,  to  which came 

to the –  are they re levant?   

ADV MOHLAMONYANE SC :    I  ind icate that  …[intervenes] .  

MS RAMAGAGA :    You read the f i rs t  batch,  and now,  or  is  i t  
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just  one cont inuous l i s t?   

ADV MOHLAMONYANE SC :    I t  is  one cont inuous l i s t ,   

Madam Ramagaga.  

MS RAMAGAGA :    Thank you.    

ADV BALOYI -MERE SC :    Advocate ,  i f  I  may ask ,  a l l  these 

ent r ies that  you were refer r ing us to f rom LO00782 to 

LO00786,  and you said they t ied w i th the terms of  reference 

at  3.1.1.1.    

ADV MOHLAMONYANE SC :    Indeed,  that  is  so.    

ADV BALOYI -MERE SC :    We have heard evidence,  wel l ,  a t  10 

least  cor roborated by Advocate Mos ing that  Advocate Chauke 

p layed a ro le of  a  l ia ison between the prosecutor ia l  team in 

the Cato Manor  and the  Act ing  NDPP.   Now,  these ent r ies ,  

these meet ings ,  these br ie f ings that  are ment ioned here ,  do  

they in  in  any way resul t  in to Advocate Chauke tak ing a ro le  

of  a  prosecutor  o r  tak ing prosecutor ia l  decis ions ,  o r  th is  i s  

just  a  l ia ison person g iv ing regular  b r ie f ings on behal f  –  

because in  other  instances he says he  is  wi th  the who le team 

or  he 's a lone or  whatever ,  but  can you c la r i fy  that ,  or  can the 

wi tness c lar i f y  that?   20 

ADV MOHLAMONYANE SC :    Maybe I  should not  be seen to  

be test i fy ing f rom the bar .   The best  way is  to  ask the wi tness 

to c la r i fy  that .   To the extent  to  which you can,  Advocate  

Batohi ,  can you c la r i fy  the ro le that  Advocate Chauke is  

ind icat ing in  th is  document?   
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ADV BATOHI :    Wel l ,  in  th is  document ,  as i t  purpor ts to  be,  

dates of  meet ings and br ie f ings and there is  no  ind icat ion  in  

th is  documentat ion that  there is  any prosecutor ia l  decis ions 

that  a re taken.   I t  is  just  a  l i s t  o f  meet ings and br ie f ings.   

There is  ind icat ion that  Advocate Chauke is  involved in  

act iv i t ies that  go beyond mere coord inat ion.   For  example,  i f  

you look at  the  6 t h  o f  August  meet ing,  meet ing  wi th the team,  

edi t ing the ind ic tment  and memo.   That  i s  not  just  a  

coord inat ion funct ion.   That  is  g et t ing involved in  the  memo ,  

i t  would be a prosecut ion memo,  which would  conta in 10 

evidence in  the mat ter .    

 The 8 t h  o f  August  at  8am, ind ictment  p reparat ion.   

L ikewise,  that  i s  not  s imply a coord inat ion funct ion.   And we 

wi l l  deal  wi th  the  cent ra l i sat ion  cer t i f icate.   There  is  ev idence 

that  wi l l  be led about  that  shor t l y .   The Evidence Leader  wi l l  

decide when to take me there.   But  cer ta in ly ,  what  I  sa id  

ear l ie r ,  none of  them referred to tak ing decis ions.   I  should  

change that .  

 This par t i cu lar  one,  that  is  the s igning of  a  cer t i f i cate  

of  cent ra l i sat ion.   Let  me expla in  f i rs t  perhaps,  Chai rperson,  20 

what  a cent ra l i sat ion cer t i f icate is .   I  had expla ined ear l ie r ,  

but  I  wi l l  re f resh our  memor ies.   This is  where there are  

var ious of fences commit ted in  d i f fe rent  par ts of  the count ry.   

And the Nat ional  D i rector ,  upon appl icat ion by the two –  wel l ,  

i t  depends.   Let  us assume i t  is  in  two provinces.   The DPPs 
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o f  the two provinces  would apply to  the Nat ional  Di rector  for  

a cent ra l i sat ion of  these mat ters  in to one area for  bet te r  

management  of  the case.    

 The tak ing of  a  decis ion on whether  to  cent ra l i se or  

not  i s  a prosecutor ia l  decis ion that  the DPP wi l l  take in  

consul ta t ion wi th the others in  te rms of  where the case should  

be heard,  which jur isd ict ion,  et  cetera.   Those a l l  re la te to  

tak ing prosecutor ia l  decis ions,  and a decis ion to apply for  a  

cent ra l i sat ion cer t i f icate f rom the Nat ional  Di rector  would 

normal ly  be made by the DPP who has jur isd ict ion over  the 10 

mat ter .   So I  leave i t  a t  that  for  now.   That  is  the way the  

cent ra l i sat ion process works.  

CHAIRPERSON :    Does the NDPP get  involved in  the 

cent ra l i sat ion process?   

ADV BATOHI :    The NDPP author ises the cent ra l isat ion  

…[intervenes] .  

CHAIRPERSON :    Author ises?  

ADV BATOHI :    That  i s  cor rect .    

ADV BALOYI -MERE SC :    But  maybe as a fo l low -up,  because 

these notes are very crypt ic .   For  example,  where you ta lk  20 

about  a cer t i f icate of  cent ra l i sat ion ,  we are not  sure whether  

i t  was –  what  was the purpose,  what  was happening wi th the  

cer t i f icate of  cent ra l i sat ion.   Was Advocate Chauke  –  had he 

approached the Act ing NDPP to apply for  a cer t i f icate of  

cent ra l i sat ion or  they were just  d iscussing the cent ra l isat ion?  
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Wel l ,  i t  is  so crypt ic  that  one cannot  make head or  ta i l  o f  

exact ly  what  was happening here.    

ADV NGCUKAITOBI :    Yes,  Chai rperson,  these are Advocate 

Chauke 's notes,  but  there wi l l  be ev idence that  he d id  indeed 

apply for  cent ra l i sat ion.  

ADV BALOYI -MERE SC :    Thank you.    

ADV MOHLAMONYANE SC :    Thank you,  Madam Baloyi -

Mere.   Maybe we should hasten at  th is  moment  to  go to 

Doctor  Broughton 's supplementa ry af f idavi t ,  which is  L01.   I  

beg your pardon.   I t  is  not  an af f idavi t .   I t  is  an opin ion.   I t  is  10 

a s l ip  of  the mind.   I  sa id  af f idavi t ,  Doctor  Broughton 's 

af f idavi t .    

ADV BATOHI :    I t  is  h is  opin ion,  yes.  

ADV MOHLAMONYANE SC :    Yes.   I t  is  in  L01.   Di rect  your  

at tent ion to page 188,  L00188.   Madam Chair ,  you have 

located the …[intervenes] .  

CHAIRPERSON :    What  is  the page?  

ADV MOHLAMONYANE SC :    The page is  L00188 in  Bundle  

1.   L01 to be speci f ic ,  L01.   I  d i rec t  your  at tent ion,  Advocate  

Batohi ,  to  paragraph 55.   May you read paragraph 55 in to the 20 

record?  You may not  read the who le of  i t ,  but  read the f i rs t  

sentence and we wi l l  take i t  f rom there.    

ADV BATOHI :    Okay,  thank you.   Counsel ,  you te l l  me when 

to stop.  

ADV MOHLAMONYANE SC :    Ja,  I  wi l l  te l l  you when to stop.   
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Read paragraph 55.    

ADV BATOHI :     

“ I t  is  fur ther  to  be noted that  Advocate 

Chauke made an ent ry in  annex ure  J…”  

And,  Chai rperson,  th is  would be Annexure J  to  h is  op in ion :   

“… that  on 6 August  2012 he had a 

meet ing wi th the Cato Manor team 

edi t ing the ind ic tment  and memo to 

Act ing NDPP in quotes. ”  

ADV MOHLAMONYANE SC :    Wai t  a  minute.   Just  a l low me 10 

to in te rpose there .   I f  you refer  back to LO3 Bundle ,  LO00786,  

where Advocate  Chauke held  meet ings wi th  var ious 

author i t ies,  is  tha t  what  –  on the ent ry of  6  August  i t  says 

edi t ing the ind ictment ,  is  that  what  Doctor  Broughton was 

referr ing to?  

ADV BATOHI :    Yes.   I t  appears to  be the same meet ing that  

is  being referred to in  th is  paragraph.  

ADV MOHLAMONYANE SC :    Yes,  proceed to read.  

ADV BATOHI :     

“Advocate Chauke thus records that  he  20 

is  involved in  the preparat ion of  the 

memorandum and the appl icat ion for  

racketeer ing author isat ions. ”  

Annexure E to h is  opin ion.   In  the  very next  ent ry dated 8 

August  2012 at  08:00,  Advocate Chauke stated as fo l lows:  
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“Cato Manor ind ic tment  preparat ion  and 

arranging to br ie f  Act ing NDPP.  Again,  

Advocate Chauke was record ing  h is 

involvement  wi th the preparat ion o f  the 

appl icat ion for  racketeer ing  

author isat ions (Annexure E) to  be  

submit ted to Advocate J iba.   Advocate 

Chauke then records that  on 8 August  

2012 at  11:00 at  VGM, he had a br ie f ing 

session  wi th the  Act ing NDPP, J iba,  10 

regard ing Cato Manor and cer t i f ica te of  

cent ra l i sat ion.   Advocate Noko was not  

involved wi th that ,  even though she was 

supposed to be the DPP responsib le for  

the Booysen prosecut ion.   However,  

Advocate Chauke then made the ent ry  

that  on 9 August  2012 at  18:00 in  

Durban,  he had a  br ie f ing wi th Moipone 

Noko,  Act ing DPP,  KZN.   This i s  the  f i rs t  

that  Advocate Noko features in  or  i s  20 

ment ioned in  the at tachment  of  

Annexure J.   Advocate Chauke does not  

s tate what  the nature of  th is  b r ie f ing 

wi th Advocate Noko was.   There is  no  

ment ion that  he provided the Booysen 
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Cato Manor case dockets to  her .   The 

very next  ent ry  records that  on 10 

August  2012 Advocate Chauke had 

“meet ing wi th KZN JP and Act ing DPP 

and handed draf t  ind ictment  to  h im.   

Memo to be sent  by Act ing DPP on 

Monday,  13 August  2012. ”   Advocate 

Chauke does not  s tate  what  

memorandum was to be sent  by 

Advocate Noko on 13 August  2012.   I t  is 10 

to be observed a lso that  Advocate  

Chauke records that  he handed the draf t  

ind ictment  to  h im,  which was referr ing to 

the Judge President  of  the  KZN 

Div is ion. ”  

Should I  cont inue?  

ADV MOHLAMONYANE SC :    Cont inue.  

ADV BATOHI :     

“The impression is  c reated that  

Advocate Chauke was in  charge of  the 20 

Booysen prosecut ion and Advocate 

Noko was s imply  on the per iphery to  

g ive a veneer of  leg i t imacy to  the 

process that  …[indist inct ]  d id  not  have.   

The quest ion ar ises why Advocate 
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Chauke was involved in  th is  p rocess of  

f i l ing the ind ictment  wi th the KZN High 

Court .   Sure ly,  the Booysen prosecut ion 

team, in  terms of  the i r  specia l  

de legat ions,  were requi red to  be  

report ing to Advocate Noko,  through 

whom the ind ictment  was supposed to  

be f i led. ”  

Should I  cont inue,  Counsel :  

“A l though we do not  know ex fac ie  the 10 

at tachment  what  the memorandum was 

to be submit ted  by Advocate Noko 

re lat ing to the case,  i t  speaks volumes,  

l ike  wi th h is  af f idavi t  to  the S tate 

Capture Commiss ion,  Advocate B,  that  

Advocate Chauke is  s i lent  in  the 

at tachment  as to  the events of  15  

August  2012 wi th  regard to the s igning  

of  the cover ing le t ter  wi th  the 

recommendat ion of  the appl icat ion for  20 

racketeer ing author isat ions (Annexure  

E). ”  

ADV MOHLAMONYANE SC :    You may hold i t  there.   This 

then takes us to the af f idavi t  o f  Advocate Noko.  

ADV BATOHI :    Advocate?  
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ADV MOHLAMONYANE SC :    Noko.  

ADV BATOHI :    Okay.  

ADV MOHLAMONYANE SC :    I t  is  conta ined in  Bundle L1 on 

page LO00241.  

ADV BATOHI :    Sor ry,  LO24?  Sorry,  can you repeat  that ,  

Counsel?  

ADV MOHLAMONYANE SC :    241.   May I  proceed,  Madam 

Chai r?  

CHAIRPERSON :    Yes.  

ADV MOHLAMONYANE SC :    Thank you.   I t  makes in terest ing 10 

reading.   May you read i t  in to the  record and then expla in  

under what  c i rcumstances –  th is  i s  an af f idavi t  by Advocate  

Noko.   May you read i t  in to the record ,  Advocate Batohi?  

ADV BATOHI :    I t  i s  an af f idavi t  by Advocate  Noko.   I t  appears 

a lso in  the S i lver ton CAS number,  which is  unclear .   

Paragraph 1:  

“ I  am the Di rector  of  Publ ic  Prosecut ion  

in  KwaZulu -Nata l ,  Div is ion of  the High 

Court  o f  South A f r ica.   My ID number  

is…”   20 

I  wi l l  not  ment ion i t  for  current  purposes,  Chai rperson :  

“…and resid ing at  Durban wi th my o f f ice 

at  301 Church St reet ,  P ietermar i tzburg,  

High Court  P ietermar i tzburg. ”  

I  wi l l  not  ment ion her  ce l l  phone numbers,  Chai rperson,  that  
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are inc luded here .   Paragraph 2:  

“ [2 ]   My mandate as the Di rector  of  

Publ ic  Prosecut ion in  KwaZulu -Nata l  in  

terms of  the NPA Act  32 of  1998 and the  

Const i tu t ion of  the Republ ic  of  South 

Af r ica 108 of  1996.    

[3 ]   S ince the Cato Manor case came 

into being,  I  have not  been d i rect ly  

overseeing i t  as the DPP.   I  have not  

been d i rect ly  overseeing i t  as the DPP 10 

unt i l  a round March or  Apr i l  2014,  when 

the Nat ional  Di rector  of  Publ ic  

Prosecut ions,  Mr Mxol is i  Nxasana,  

inst ructed me to star t  d i rect ly  

overseeing the case.   This inst ruct ion 

was g iven dur ing  a meet ing when the 

prosecut ion team was br ie f ing h im on 

the developments  of  the case.   Before  

th is  inst ruct ion,  the Di rector  of  Publ ic  

Prosecut ion South Gauteng Div is ion,  20 

Johannesburg,  Advocate Andrew 

Chauke,  was d i rect ly  overseeing the  

case,  and he a lso superv ised the  

prosecut ion team, and they a lso  

reported d i rect ly  to  h im as fa r  as  the 
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case is  concerned.  

[4 ]   The prosecut ion team was 

establ ished before my involvement ,  and 

the fo l lowing advocates are par t  o f  the 

team.  Advocate Maema,  Advocate  

Mathenjwa,  Advocate Nt lakaza,  

Advocate Moleko,  Advocate Mlotshwa,  

Advocate Futshane . ”  

I  am just  us ing the surnames. :  

“ [5 ]   Dur ing August  2012,  whi le  I  was the  10 

Act ing Di rector  o f  Publ ic  Prosecut ions 

KwaZulu -Nata l ,  I  was requested by 

Advocate Chauke,  DPP South Gauteng,  

to  s ign a cover ing le t ter  to  a prosecut ion 

memorandum intended for  the NPA head 

of f ice.   I  s igned th is  cover ing le t te r  as  

procedure being the Act ing DPP where  

the mat ter  i s  pending,  but  not  d i rect ly  

overseeing the  case,  DPP South 

Gauteng was.   The mat ter  is  s t i l l  20 

pending in  the  KwaZulu -Nata l  High 

Court  in  Durban,  and is  sub jud ice .   The 

mat ter  appeared in  th is  High Court  

again on 30 March 2015,  and fur ther  

postponed to la te r  dur ing th is  year .  
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[7 ]   That  i s  a l l  I  want  to  say . ”   

And then the oath  fo l lows.    

ADV MOHLAMONYANE SC :    The next  page,  she s igns i t .    

ADV BATOHI :    Yes,  I  beg your pardon.  

ADV MOHLAMONYANE SC :    What  date was i t?    

ADV BATOHI :    Wel l ,  i t  appears to  be her  s ignature,  I  am not  

sure,  I  cannot  recognise her  s ignature.    

ADV MOHLAMONYANE SC :    No,  no,  I  mean the date.   The 

date there appears …[ intervenes] .  

ADV BATOHI :    The date is  the 31 s t  o f  March 2015.  10 

ADV MOHLAMONYANE SC :    Ja,  she makes ment ion of  –  she 

makes ment ion in  her  af f idavi t ,  speci f ica l l y  in  paragraph 3 of  

the Nat ional  Di rector  of  Publ ic  Prosecut ions,  Mr  Mxol is i  

Nxasana.   To in terpose,  maybe we should f ind out  as  to  when 

Mr Nxasana took of f ice,  just  to  c lar i fy  th is .    

ADV BATOHI :    I  do not  have the precise date when he took 

of f ice.    

ADV MOHLAMONYANE SC :    We are having i t  here,  i t  is  

wr i t ten to us here .   I  am being g iven a  document  which  says 

Mr Mxol is i ,  Advocate Mxol is i  Nxasana was appoin ted wi th  20 

ef fect  f rom 1 October 2013 and he vacated of f i ce on 14 May 

2015.   I  am sure th is  wi l l  not  be in  d ispute.    

ADV BATOHI :    I  have no reason to  doubt  the cor rectness of  

that .    

ADV MOHLAMONYANE SC :    Now,  what  we have read here  
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is  g iven on oath by Advocate N oko,  per ta ins to  paragraphs 3,  

3 .1,  3 .1.1 of  the terms of  reference,  not  so?   

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    Madam Chair ,  we wi l l  now 

proceed to cent ra l izat ions.   I t  wi l l  become c learer  as to  what  

exact ly  a cent ra l isat ion is .   Go to page,  le t  me see.  

CHAIRPERSON :    Counsel ,  just  g ive me a second p lease.   

Advocate Mohlamonyane,  i t  is  16:05 on that  watch in  f ront  of  

me.   Are you going to be long on th is  aspect?  I f  i t  is  going  

to be long,  i t  wi l l  probably be bet te r  to  defer  i t  unt i l  tomorrow.   10 

But  i f  i t  is  a  mat ter  that  can be d isposed of  quick ly ,  then we 

can deal  wi th  i t .    

ADV MOHLAMONYANE SC :    I t  cannot  be easi ly  d isposed of  

as quick ly as we would have loved.   Maybe i t  is  appropr ia te  

to  leave i t  and ro l l  the mat ter  over  to  tomorrow morning.  

CHAIRPERSON :    We concede then that  th is  is  an appropr ia te  

t ime to adjourn.   You wi l l  take i t  f rom here wi th regard to  

Advocate Nxasana's assumpt ion of  o f f ice.   And we wi l l  begin 

at  9  o 'c lock tomorrow morning.   I f  counsel  can be here to 

meet  us for  f i ve minutes,  around 08:45,  we so propose.   In  20 

that  event ,  Advocate Batohi ,  we wi l l  take an adjournment  unt i l  

tomorrow morning  at  9  o 'c lock.   We adjourn.  

INQUIRY ADJOURNS UNTIL 25 NOVEMBER 2025  

-  -  -  -  -  -  -  -  -  -  -  -  -  -  
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