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PROCEEDINGS ON 20 NOVEMBER 2025  

CHAIRPERSON :    Good morning,  everyone .    Good morning ,  

Ms Batohi .    Good morning,  Mr Chauke.    We wi l l  begin,  Mr 

Mohlamonyane.    Advocate Batohi ,  remember,  you are st i l l  

under oath.  

ADV BATOHI :    Yes.  

SHAMILA BATOHI  (s t i l l  under oath)  

CHAIRPERSON :    You may begin,  s i r .  

EXAMINATION BY MR MOHLAMONYANE SC (cont inues) :    

Thank you,  Madam Chair .    Advocate Batohi ,  I  th ink  i t  is  10 

important  that  we should recap .    I  want  to  take you a l i t t le 

back to what  was being done yesterday and what  you said  

yesterday.    I  want  us to  recap .    Remember,  you deal t  wi th  

your ro le as NDPP and your rev iew powers .    Can you repeat  

so that  we can recap and move fo rward?  

ADV BATOHI :    Do you want  me to refer  to  a paragraph in  the  

af f idavi t?  

ADV MOHLAMONYANE SC :    You may,  you may not .    

Because paragraphs  . . . [ in te rvenes]  

ADV BATOHI :    Can you refer  me there,  so that  I  can,  I  am 20 

not  sure whether  you want  me to read out  what  is  in  the Act  

or  whether  you want  me to descr ibe something e lse.  

ADV MOHLAMONYANE SC :    I  re fer  you to paragraphs 57 

and 58.    We wi l l  go to the Act  at  the la ter  s tage .    Just  fo r  

the moment…  
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ADV BATOHI :    Is  i t  57 and 58?  

ADV MOHLAMONYANE SC :    Yes,  paragraphs 57 and 58 fo r  

the moment .    In  recapping so that  we must  t ie  everyth ing  

together  f rom yesterday .     About  your  rev iew powers ,  s tar t  

there.  

ADV BATOHI :    So maybe we should go to the Const i tu t ion 

and the NPA Act  that  deals wi th th is  aspect .    So i t  is  sect ion 

179(5)(d)  of  the Const i tu t ion and sect ion 22(2) (c)  of  the Act .  

ADV MOHLAMONYANE SC :    That  is  correct ,  yes.  

ADV BATOHI :    Empowers a Nat ional  Di rector  to  rev iew a  10 

decis ion of  a  DPP.    Perhaps I  can just  refer  to ,  we go to  

sect ion 22(2)(c)  so that  we are c lear  about  what  exact ly  i t  

says.    So sect ion 22 broadly deals  wi th the powers and 

funct ions of  the  Nat ional  Di rector .    And 22(2) (c) ,  wel l ,  

22(2)(c)  says that :  

“ In  accordance wi th sect ion 179 of  the  

Const i tu t ion,  the  Nat ional  Di rector  may 

review a decis ion to prosecute or  not  to  

prosecute. ”  

CHAIRPERSON :    I f  I  may,  i f  I  may Advocate Batohi ,  through 20 

you counsel ,  remember yesterday,  these paragraphs that  you 

have just  refer red to ,  as  we ended yesterday,  we were  

addressing the issue of  autonomy .    

MR MOHLAMONYANE SC :    Yes,  I  remember that .  

CHAIRPERSON :    Yes.    So perhaps th is  is  the theme that  



20 NOVEMBER 2025  –  DAY 4  

Page 3  o f  98  

you should address .    Otherwise,  you wi l l  go back to those 

provis ions that  we deal t  wi th  yesterday .    I  do not  want  to  

in ter fere wi th your manner of  p resentat ion,  but  I  thought  that  

maybe we should  just  capture the  evidence where  we le f t  

yesterday,  as per  my book and my notes and the paragraphs 

where we ended.    58 seeks to resolve the autonomy issue ,  

when you read i t  together  wi th the o ther  paragraphs above.  

So I  thought  maybe you should just  maybe address that  issue 

of  autonomy to wrap i t  up and then proceed.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .    Let  10 

me hasten to do that .    Paragraph 58,  Advocate  Batohi  has a  

r ider  there .    Let  us just  recap,  subject  to  the cont ro l l ing 

d i rect ions of  the NDPP, what  i t  means and what  is  autonomy .   

What  should we understand by the autonomy that  DPPs have?  

ADV BATOHI :    Okay,  so le t  us f i rs t ly  go to the powers of  the  

DPP.    I f  chapter  4,  sect ion 20,  23,  the power to  inst i tu te and 

conduct  cr iminal  proceedings,  subsect ion 3 of  that  says that :  

“Subject  to  the provis ions of  the Const i tu t ion  

and th is  Act ,  any Di rector  shal l ,  subject  to  

the cont ro l  and d i rect ions of  the  Nat iona l  20 

Di rector ,  exerc ise  the powers refer red to i n  

subsect ion 1…”  

Which are set  out  there ;  

“… i nst i tu te and conduct  cr imina l  

proceedings. . . ”  
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I  do not  want  to  read out  subsect ion 1 again,  i t  has been read 

in to the record .    And so i t  says that  those powers  may be 

exerc ised,  subject  to  the cont ro l  and d i rect ions of  the  

Nat ional  Di rector .    So yesterday we were t ry ing to 

understand what  exact ly  th is  means .     

 So,  and to emphasise that  these powers shal l  be  

exerc ised by a Di rector  in  the area of  jur isd ict ion fo r  which  

he or  she has been appointed .    Now i f  we go to paragraph of  

my af f idavi t ,  i t  is  paragraph 57,  wel l  58 says :  

“For present  purposes i t  i s  important  to  10 

understand what  the phrase “subject  to  the  

cont ro l  and d i rect ions of  a  Nat ional  Di rector ”  

mean in  re lat ion  to genera l  p rosecutor ia l  

powers and funct ions. ”    

F i rs t ly ,  we state :  

“ I t  does not  mean that  an  NDPP can inst ruc t  

a  DPP to prosecute or  not  to  prosecute in  

any g iven cr iminal  case .    In  th is  regard ,  

what  i t  does mean is  that  i f  an NDPP 

exerc ise h is or  her  rev iew powers of  the  20 

decis ion to prosecute or  not  to  prosecute ,  

which are contemplated in  sect ion 179(5)(d)  

of  the Const i tu t ion,  as wel l  as  sect ion  

22(2)(c)  of  the NPA Act ,  the NDPP is act ing  

in  terms of  these provis ions and comply ing  
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wi th  the  procedure and processes which are  

prescr ibed in  the  Co nst i tu t ion and in  the  

NPA Act  and in  those c i rcumstances,  

exerc is ing h is o r  her  rev iew powers,  he o r  

she may over turn  the decis ion of  a  DPP to  

prosecute or  not  to  prosecute and 

accord ingly,  issue an inst ruct ion or  d i rect ion  

that  the prosecut ion must  be proceeded wi th  

or  charges may be wi thdrawn,  whatever the  

case may be. ”    10 

So that  is  the f i rs t  th ing that  we ta lk  about .    And then I  

should,  I  should,  sect ion 58 is  important  because i t  says tha t  

i f  the converse were t rue,  i f  . . . [ in tervenes]  

CHAIRPERSON :    I  beg your pardon,  counsel ,  not  sect ion,  

paragraph.  

ADV BATOHI :    My apologies ,  thank you,  Chai r .    I  must  

remember  that  I  have been making th is  mistake too of ten .    

Paragraph 58 states :  

“ I f  the converse was t rue,  that  subject  to  the  

cont ro l  and d i rec t ions of  an NDPP means 20 

that  an NDPP can,  outs ide the  scope o f  

sect ion 179(5)  and sect ion 22 of  the NPA 

Act ,  which sets out  the powers of  a  Nat iona l  

Di rector ,  so i f  a  Nat ional  Di rec tor  can,  

outs ide of  the scope of  those provis ions,  
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inst ruct  a  DPP or  prosecutor  to  prosecute  or  

not  to  prosecute  in  a c r iminal  case,  th i s  

would render nugatory or  undercut  the  

NDPP's rev iew powers over  such decis ions 

which the leg is la ture d id not  in tend .     

I t  would  a lso be inconsistent  wi th  the  

const i tu t ional ly  enshr ined pr inc ip le tha t  

DPPs are responsib le for  p rosecut ions in  

the i r  respect ive areas of  ju r isd ict ion. ”  

We then go on to  note,  and th is  is  important ,  par t icu la r ly  in  10 

the context  of  what  one of  the panel  members asked 

yesterday about  a  DNDPP's powers .    

“ I t  is  to  be noted that  in  terms of  sect ion 23 

of  the Act ,  any DNDPP…”  

And we could go to that  sect ion ;  

“…may exerc ise  or  per form any of  the  

powers,  dut ies,  and funct ions of  the Nat iona l  

Di rector  which  he or  she has been 

author ised by the NDPP to exerc ise and 

per form. ”  20 

So in  the context  of  the way the NPA funct ions,  a DPP,  as i t  

says very c lear ly ,  may per form any of  a  Nat ional  Di rector 's  

funct ions,  but  re lat ing to those that  he or  she has been 

author ised to do .    And in  the context  of  the NPA,  DPPs,  

DNDPPs,  Deputy  Nat ional  Di rectors,  have author i ty  over  
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speci f ic  a reas of  responsib i l i t y ,  as I  ment ioned yesterday,  

l ike the DNDPP NPS.    Chai r ,  we had made copies of  the  

organogram which we thought  might  be usefu l  to  hand in ,  but  

perhaps the evidence leader can deal  wi th  that  at  some point .    

I  am not  sure,  Chai r ,  whether  i t  wi l l  be usefu l  to  have i t  now,  

or  whether  I  can cont inue and we can ar range fo r  that  too ,  

there are copies,  I  be l ieve,  of  the  organogram somewhere .    

But  i f  I  may cont inue at  th is  point ,  Chai r ,  I  am in your hands.  

ADV MOHLAMONYANE SC :    You may cont inue.  

CHAIRPERSON :    I  suppose for  the completeness of  th is  10 

record,  i t  might  be  helpfu l ,  but  the counsel  wi l l  decide  at  what  

stage he wishes to hand i t  up .    

ADV BATOHI :    Thank you,  Chai r .  

CHAIRPERSON :    But  i f  I  may,  before you proceed ,  madam,  

as I  understood your af f idavi t ,  you remember yesterday there  

was a b i t  o f  misunderstanding wi th the concept  ‘subject  to  the  

cont ro l  and d i rect ion of  the DNDPP ’  in  paragraph 53,  which  

seems to be ext racted f rom the Mok goro report .  

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    And as I  understand your af f idavi t  la te r ,  20 

the subsequent  paragraphs and the very paragraph that  you 

have just  read,  which is  paragraph 58,  th is  paragraph seeks 

to very  comprehensive ly,  to  me,  to  be addressing that  very  

issue that  you addressed yesterday.  

ADV BATOHI :    That  i s  what  I  am doing today,  Chai rperson,  
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because I  rea l ised there was some lack of  c lar i t y  in  that  

regard.  

CHAIRPERSON :    Yes.    So paragraph 58,  counsel ,  seems to  

c lear  that  i ssue that  we spoke about  yesterday .    And as you 

proceed,  I  suppose that  set t les our  mind wi th regards to the  

issue of  autonomy,  the cont ro l ,  and d i rect ion that  we spoke 

about  yesterday as per  the Mokgoro report .    That  we said,  

because we do not  have the ent i re  report  in  f ront  of  us and 

cannot  read that  paragraph in  i t s  proper context ,  we need 

c la r i ty .    And as we read la ter ,  i t  then emerges f rom 58 that  10 

the answer is  in  that  paragraph tha t  you have just  read.  

ADV BATOHI :    Thank you,  Chai r .    And i t  is  important  to  note  

that  the point  is  that  the DNDPPs actual ly  have the same 

powers and funct ions of  a  Nat ional  Di rector ,  but  in  respect  of  

the area that  they have been author ised to per form .    And the 

DNDPP NPS would then have those powers in  respect  of  the 

Nat ional  Prosecut ion Serv ice .    Thank you,  Chai r .  

ADV BALOYI -MERE SC :    Maybe just  before you proceed 

fur ther ,  can you just  advise as to whether  the NDPP has the  

power to  rev iew the decis ion of  another  NDPP,  l ike the  20 

predecessor in  par t icu la r?  

ADV BATOHI :    There is  noth ing speci f i c  in  the Act  that  ta lks 

to  that  i ssue .    But  I  would th ink that  g iven the. . .    Let  me look 

at  the powers of  the NDPP as i t  is  set  out ,  before I  respond 

more,  in  a bet ter  in formed way .    I f  we look at  the powers of  
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the Nat ional  Di rector ,  which is  in  sect ion 22 ,  the Nat ional  

Di rector  as a head of  a the prosecut ing author i t y  shal l  have 

the author i t y  over  exerc is ing of  a l l  the powers,  per fo rmance 

of  dut ies . . .    Sorry,  I  am just  reading th is  out .    Paragraph 

2(c)  of  sect ion 22 states that :  

“ In  accordance wi th sect ion 179 of  the  

Const i tu t ion,  the Nat ional  Di rector :  

c .  May review a decis ion to prosecute or  

not  to  prosecute. ”   

In  my v iew,  that  g ives the Nat ional  Di rector  the v iew to  –  10 

sorry,  the power to  rev iew any dec is ion to prosecute or  not  

to  prosecute.  

CHAIRPERSON :    I  beg your pardon?  

ADV BATOHI :    Chai rperson,  I  am saying that  paragraph 2 of  

sect ion 22 states that  in  accordance wi th sect ion 179 of  the 

Const i tu t ion,  the Nat ional  Di rector  may review a dec is ion to 

prosecute or  not  to  prosecute .    So i f  we stop there,  the  

Nat ional  Di rector  can review any decis ion to prosecute or  not  

to  prosecute,  taken at  any t ime by any person .    And that  

would inc lude a previous Nat ional  Di rector .  20 

CHAIRPERSON :    I  am not  sure whether  you understand the 

quest ion by my s is te r ,  or  am I  miss ing something,  my s is te r ?    

ADV BALOYI -MERE SC :    No,  you are not  miss ing anyth ing .    

CHAIRPERSON :    I  th ink,  p lease repeat  the quest ion .    

Advocate Batohi  does not  seem to understand your quest ion .    
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ADV BALOYI -MERE SC :    The quest ion is  conf ined to the  

powers of  the DPP of  a par t icu lar  a rea,  whether  he can 

exerc ise review powers of  another  DPP .    Am I  cor rect?    

ADV BATOHI :    [No answer]  

ADV BALOYI -MERE SC :    Am I  correct?   Another  NDPP,  and 

I  sa id speci f i ca l l y  l ike a predecessor.  

ADV BATOHI :    That  was my understanding,  Chai rperson.  

ADV BALOYI -MERE SC :    Yes.  

CHAIRPERSON :    Oh NDPP.  

ADV BATOHI :    Yes,  that  was my understanding,  whether  an 10 

NDPP can review a decis ion of  a  previous NDPP .   And that  

is  why I  sa id,  g iven that  2(c)  of  the NPA Act  s tates  that  the  

Nat ional  Di rector  may review a dec is ion to prosecute or  not  

to  prosecute,  my understanding of  that  wi l l  be that  i t  g ives a  

Nat ional  Di rector  the power to  rev iew any such decis ion,  

whether  i t  is  made by a prosecutor ,  a  Deputy Di rector  of  

Publ ic  Prosecut ions,  a DPP,  or  even a previous Nat ional  

Di rector .  

CHAIRPERSON :    In  shor t ,  your  answer is  she or  he may.  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  20 

ADV BALOYI -MERE SC :    And tha t  is  your  understanding in  

the face of  a  c lear  p rovis ion in  the  NPA Act ,  that  the NDPP 

has the power to  rev iew the decis ions of  the DPPs.  

ADV BATOHI :    That  is  my understanding ,  not  just  the DPPs,  

that  is  my understanding,  g iven that  the NDPP has the power  
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in  terms of  2 (c)  to  rev iew any decis ion to prosecute or  not  to  

prosecute .    And I  emphasise any decis ion .    In  fact ,  any is  

not  in  the Act ,  but  the Act  says may review a decis ion to  

prosecute or  not  to  prosecute .    And my in terpretat ion of  that  

is  that  i t  is  any decis ion to prosecute or  not  to  prosecute.  

ADV BALOYI -MERE SC :    Chai r ,  I  th ink I  have made my point ,  

i t  is  about  in  the face or  even,  but  that  i s  f ine,  we may 

proceed.  

ADV BATOHI :    Chai rperson,  I  am sorry ,  i f  there is  a  lack of  

c la r i ty ,  I  would l i ke to  be g iven the opportuni ty  to  c la r i fy  10 

because i t  seems l ike there is  s t i l l  a  lack of  understanding ,  

to  the extent  that  I  can.  

ADV BALOYI -MERE SC :    Through you,  Chai r .    I  understand 

your in te rpretat ion .    And I  th ink you cor rect ly  say,  accord ing  

to my understanding,  the succeeding provis ions g ive me the  

power.    That  i s  where  you bel ieve the NDPP gets the  power  

to  rev iew the dec is ions of  o ther  NDPPs .    And in  th is  case,  

l ike I  sa id,  the predecessor.  

ADV BATOHI :    Chai rperson,  i f  I  may c la r i fy ,  in  my v iew,  i t  

s tates in  the Act  that  the Nat iona l  Di rector  may review a  20 

decis ion to prosecute or  not  to  prosecute .    And g iven that  i t  

does not  exclude a Nat ional  Di rector ,  that  i t  g ives a Nat ional  

Di rector  that  power.  

CHAIRPERSON :    Let  us look a t  the pract ica l  scenar io  

because I  am get t ing confused .    Looking at  the fo rmer,  the  
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number of  former NDPPs and those who acted .    Let  us look 

at  the s i tuat ion of  NDP or  act ing NDPP Nxasana.    Let  us just  

assume that  he had made cer ta in decis ions .    Wi l l  the  

subsequent  NDPP have the power  to  rev iew the decis ion of  

the fo rmer,  in  th is  case of  Mr Nxasana? 

ADV BATOHI :    In  my v iew,  Chai rperson,  that  person would,  

the new NDPP would have that  power to  rev iew the decis ion 

of  a  previous NDPP.   I t  does not  mat te r  who i t  is ,  but  that  

power,  the current  NDPP would have that  power.  

CHAIRPERSON :    In  terms of  the Act  and the  pol icy  10 

d i rect ions,  could you just  take me to the provis ion that  re lates 

to that?  

ADV BATOHI :    Chai rperson,  in  terms of  the Act ,  I  have 

ment ioned sect ion 22(2) (c) ,  which says that :  

“ In accordance wi th sect ion 179 of  the  

Const i tu t ion,  the  Nat ional  Di rector  may 

review a decis ion to prosecute or  not  to  

prosecute. ”    

So in  terms of  tha t  sect ion,  I  say that  a Nat ional  Di rector  can 

review any decis ion  to prosecute or  not  to  prosecute,  whether  20 

i t  is  taken by a  previous Nat ional  Di rector  o r  any other  

member of  the NPA.    I  should have a copy of  the  Const i tu t ion .    

I  used your copy yesterday,  Chai rperson .    You shou ld make 

i t…  

CHAIRPERSON :    Yes,  my chal lenge is ,  i f  th is  is  the case,  i t  
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essent ia l l y  means that  you are reviewing your own decis ion 

because you are in  the same of f ice .    I t  is  the of f ice,  not  the 

name of  the incumbent .    In  th is  event ,  Mr Nxasana  was in  

th is  very of f ice .    Your of f ice .    How then do you review your  

own decis ion?   Because i t  rea l l y  means that  you have taken 

a decis ion f ive years ago as the Nat ional  Di rector  o f  Publ ic  

Prosecut ion .    Two years la ter ,  you come back and review 

your own decis ion ,  the decis ion of  that  of f ice .    How possib le  

is  that?  

ADV BATOHI :    Chai rperson,  I  am th ink ing about  th is .    And…  10 

th is  paragraph…  

CHAIRPERSON :    Let  me g ive you an example .    I  am not  

sure whether  th is  example is  apposi te .    A  judge in  the High 

Court  makes a decis ion .    That  judge cannot  come back la ter  

and reconsider  her  or  her  own decis ion because he or  she is  

functus of f ic io .    The same pr inc ip le should apply in  r e lat ion 

to your of f ice .    Not  so?  

ADV BATOHI :    Chai rperson,  I  need to th ink about  that ,  

whether  –  because the posi t ion of  a  DPP,  once you take a 

decis ion as a DPP,  you can a lways,  the same DPP,  you can,  20 

i f  you get  in format ion,  you can actual ly  rev iew that  decis ion  

in  a sense of  re - look at  the evidence .    Decide whether  that  

decis ion was the  cor rect  one .    And you can change your 

decis ion as a DPP.    You may decide not  to  prosecute .    And 

then there may be other  factors that  are taken in to account .    
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And then you reth ink  that  and you say,  I  wi l l  actual ly  

prosecute th is  mat ter .  

 So I  th ink there is  a d i f ference in  terms of  whether  

the functus of f i c io  pr inc ip le,  how i t  appl ies wi th regard to  

prosecutors and a  DPP.    And I  th ink we need to look at  th is  

carefu l l y ,  because in  my v iew,  DPPs are requi red in  terms of  

our  pol icy to  reconsider  ev idence,  to  reconsider  mat ters a l l  

the t ime.    So i t  happens that  we would actual ly  p rosecute 

and then fo r  var ious reasons decide not  to  prosecute .    The 

converse may happen .     10 

 So I  th ink we need to th ink very carefu l l y  about  how,  

whether  the functus of f ic io  pr inc ip le appl ies to  a DPP .    

Because in  my v iew,  i t  cannot ,  because a DPP constant ly  

rev iews h is or  her  own decis ions,  whether  to  prosecute or  not  

and changes them, depending on what  the in format ion and 

evidence is  before them.   So I  th ink we need to carefu l l y  

th ink through th is .    For  current  purposes,  in  my v iew,  i t  does 

not  apply to  a DPP who has made a decis ion .    And then i f  

we take i t ,  and I  th ink we do need to look a t  th is  and carefu l l y  

unpack the legal  impl icat ions.  20 

 But  in  my v iew,  as I  s i t  here now,  wi thout  real l y  

in ter rogat ing th is  proper ly  and doing some k ind of  legal  

research in to i t ,  that  the fact  that  DPPs constant ly  are  

requi red to reth ink and revise and review thei r  own decis ions 

on the basis of  o ther  in fo rmat ion,  that  that  pr inc ip le does not  
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apply to  prosecutors.  

CHAIRPERSON :    The pr inc ip le of  f ina l i ty  and legal i ty .    I f  

you have,  say,  fo r  instance,  10 NDPP, one coming a f ter  the  

other ,  wi th in maybe,  say,  f ive years,  the f i rs t  one decides ,  

two years la ter ,  the second one comes and upsets the  

decis ion of  the fo rmer ,  the th i rd one comes and upsets the 

decis ion of  the second .    Wi l l  that  not  impact ,  obviously,  the 

pr inc ip le of  f ina l i ty  and legal i ty ,  and a lso the in terests of  

just ice,  and the very r ight  of  the  v ic t ims and the accused 

people?   So,  we may not  have c lear -cut  answers to those 10 

quest ions.     

 I  would l ike you to ref lect  very carefu l l y  on th is  

aspect ,  because the  Act ,  that  provis ion that  you referred us  

to,  seems not  to  be a model  o f  c la r i ty .    We are not  

in terpret ing the leg is la t ion here .    But  g iven the answers you 

gave,  i t  makes i t  very d i f f icu l t  to  understand .    And i f  that  

provis ion means what  you say,  then I  wi l l  have d i f f icu l t ies  

wi th that .    So,  that  is  why I  am say ing,  perhaps,  counsel ,  we 

can defer  these quest ions,  so that  counsel ,  Advocate Batohi ,  

can ref lect  proper ly  on the provis ion ,  and how she 20 

understands the provis ion,  then we can revis i t  that  la ter .  

ADV MOHLAMONYANE SC :    Indeed,  Madam Chair .  

CHAIRPERSON :    Because I  th ink a l l  o f  us need c lar i f icat ion.  

ADV MOHLAMONYANE SC :    Yes,  I  th ink she should  ref lect  

on that .  
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CHAIRPERSON :    From her,  and subject  to  the advice by  

counsel  on the ext reme r ight .    So that  we can make progress,  

and then revis i t  that  at  a  la te r  s tage,  when she has proper ly  

appl ied her  mind to these quest ions .    And perhaps my s is te r  

can ask fu r ther  quest ions,  i f  you may .    Then she can a lso  

ref lect  on that .    

ADV BALOYI -MERE SC :    Thank you,  Chai r .    Thank you,  

Advocate Batohi .    Fur ther  to  the  quest ion that  has been 

ra ised is ,  the Act  seems to g ive the  NDPP the r ight  to  rev iew 

the decis ion of  the DPPs,  and whether  to  prosecute  or  not .    10 

Now,  our  issue is  whether  an NDPP can come in af ter ,  and 

review a decis ion that  was taken by the previous NDPP .    

Does the Act  g ive ,  because once you get  in to that  posi t ion,  

you assume al l  the powers?   You are a successor en t i t led .     

 The decis ions tha t  were taken by the previous NDPP 

are your decis ions now.    So,  and that  i s  where  the issue of  

rev iewing your own decis ion comes in .    Does the Act  ent i t le  

you to rev iew another  NDPP's or  the previous NDPP's  

posi t ion?   Would that  not  resul t  in  some absurd i ty ,  where  

because the previous NDPP prosecuted someone tha t  I  l ike,  20 

when I  come in,  I  reverse that ?   Would that  not  cause a  

s i tuat ion l ike that?   Thank you,  Chai r .  

ADV BATOHI :    Chai r…  

CHAIRPERSON :    You can just  l i s t  those quest ions in  fa i rness 

to you,  so that  you can ref lect ,  and then we wi l l  rev is i t  that .    



20 NOVEMBER 2025  –  DAY 4  

Page 17  o f  98  

Ms Ramagaga would l i ke to  a lso ask a quest ion ?    

MS RAMAGAGA :    Ja,  as you ref lect ,  I  th ink i t  wi l l  he lp a lo t  

to  look at  the const i tu t ional  p rov is ion that  empowers the  

NDPP to rev iew.    The reviewing powers,  remember that  the 

NPA is  actual ly  d rawn on the basis or  on the inst ruct ion of  

the Const i tu t ion .    So,  to  go to the  enabl ing provis ion in  the  

Const i tu t ion,  I  th ink,  helps a lo t ,  because the NPA can never  

ever  t rump the Const i tu t ion .    And i f  you are to look at  that  

sect ion 179 of  the  Const i tu t ion,  and in  par t i cu la r ,  subsect ion  

. . . [ in tervenes]  10 

ADV BATOHI :    I f  the evidence leader can p lease g ive me a  

copy of  the Const i tu t ion,  I  do  not  have a copy of  i t  in  f ront  of  

me.     

MS RAMAGAGA :    Right .  

CHAIRPERSON :    I  th ink you can donate that  copy to counsel .  

ADV BATOHI :    We have a lo t  o f  these in  my of f ice,  

Chai rperson.    I  should have brought  one of  them.  

CHAIRPERSON :    Yes.  

MS RAMAGAGA :    And in  par t i cu lar ,  subsect ion 5.    Are you 

there?  20 

ADV BATOHI :    I  am.  

MS RAMAGAGA :    Okay.    I t  reads:  

“The Nat ional  Di rector  of  Publ i c  

Prosecut ions…”  

Let  me see,  ABC,  the reviewing powers are found in  
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subsect ion 5(d) ,  nè?   I t  says:  

“The Nat ional  Di rector  of  Publ i c  

Prosecut ions may review a dec is ion to  

prosecute or  not  to  prosecute af te r  

consul t ing re levant  Di rector  of  Publ i c  

Prosecut ion  and a f ter  tak ing representat ions 

wi th in a per iod speci f ied by the  Nat ional  

Di rector  of  Publ ic  Prosecut ions f rom the 

fo l lowing…”  

Those just ,  they do not  mat ter  much .    What  mat ters much to 10 

the quest ion that  I  have posed,  the quest ion that  you are  

going to th ink about ,  and maybe even seek counsel  to ,  is  

where the  Const i tu t ion says,  af te r  consul t ing the re levant  

Di rector  of  Publ ic  Prosecut ions .    And that  is  a l l .    And th is  in  

i tse l f ,  I  th ink wi l l  get  at tent ion dur ing the engagement  wi th  

counsel .    Thank you.  

ADV BATOHI :    Chai rperson,  i f  I  may make one po int  now .    

And that  i s ,  there is  two provis ions in  the Const i tu t ion  and in  

the NPA Act  that  deals wi th a Nat ional  Di rector ,  le t  us say 

loosely get t ing involved in  a prosecut ion  process .    We are 20 

not  looking at  sect ion C of  the Const i tu t ion,  that  i s  179(5) (c) ,  

which says :  

“The Nat ional  Di rector  of  Publ i c  

Prosecut ions may in tervene in  a prosecut ion  

process when pol icy d i rect ives are not  
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compl ied wi th. ”  

That ,  we must  not  forget  that  that  is  a lso an important  power 

of  the Nat ional  Di rector ,  to  in te rvene when pol icy  d i rect ives 

are not  compl ied wi th .    So i f  there is  any prosecut ion process 

where the Nat ional  Di rector ,  any Nat ional  Di rector  is  of  the  

v iew that  pol i cy  d i rect ives had not  been observed in  a  

process,  in  my v iew,  and we can st i l l  go and get  the necessary  

legal  opin ions,  th is  would a lso permi t  a  Nat ional  Di rector  to  

in tervene in  a prosecut ion  process under those 

c i rcumstances .     10 

 In  addi t ion to paragraph D,  which g ives a very  

speci f ic  rev iew power to  the Nat ional  Di rector  and we must  

d is t inguish between the power of  a  Nat ional  Di rector  to  

in tervene in  terms of  paragraph 5(c)  of  179 of  the  Const i tu t ion  

and paragraph D,  which is  to  rev iew .    So I  th ink  these are  

two important  aspects .    And in  my v iew,  even the  

in tervent ion,  i f  a  p revious Nat ional  Di rector  or  any member of  

the prosecut ing author i t y ,  i t  appears has not  compl ied wi th  

pol i cy d i rect ives,  a Nat ional  Di rector ,  provided tha t  condi t ion  

is  met ,  a  Nat iona l  Di rector  may in tervene in  a prosecut ion  20 

process.  

CHAIRPERSON :    A  post -ex facto,  meaning you can in tervene 

af ter  the event .  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    Even i f  i t  is  10 years la ter?  
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ADV BATOHI :    I f  po l i cy,  i f  the in terests of  just ice demand 

that  because pol icy d i rect ives were  not  compl ied wi th,  that  i t  

should be done,  as I  s i t  here today,  I  would th ink that  then 

the Nat ional  Di rector  should be able to  look in to what  

happened,  to  assess whether  there was something that  

untoward happened because pol icy d i rect ives were not  

compl ied wi th.  

CHAIRPERSON :    So I  would l i ke you to proper ly  ref lect  on  

th is ,  because i f  you look at  the chi l l ing ef fect  o f  that  k ind of  

a  conduct ,  i f  a f te r  severa l  years,  a  new incumbent  upsets  10 

what  happened many years ago,  that  wi l l  be nonsens ica l  and 

wi l l  a f fect  the in terests of  so many people .    I t  wi l l  a f fect  the  

in terests of  the v ic t ims,  of  the accused people,  and genera l l y ,  

the administ rat ion of  just ice in  te rms of  f ina l is ing mat ters,  

t imeously,  because when mat ters run for  many years,  that  

has a ch i l l ing ef fect  on so many people .    So I  am just  saying  

to you,  ref lect  upon i t  proper ly .    We may be wrong,  but  I  

would l i ke you to take a step back and ref lect  on these issues 

that  we are grapp l ing wi th.  

ADV BATOHI :    Chai rperson,  I  wi l l  cer ta in ly  do tha t ,  but  to 20 

comment  on your comment  about  a ch i l l ing ef fect ,  my v iew is  

that  i t  could have the converse chi l l ing ef fect  i f  something ,  

there was a grave miscar r iage of  jus t ice,  and i f  10 years la ter ,  

a  Nat ional  Di rector  i s  not  able to  cor rect  i t ,  in  my v iew,  that  

can a lso have a ch i l l ing ef fect  for  v ic t ims,  for  the in terests of  
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just ice .    So I  th ink we need to,  as you say,  carefu l ly  apply  

our  minds to i t ,  but  I  th ink i t  could cut  both ways .    Thank you,  

Chai rperson.  

CHAIRPERSON :    Thank you.    Advocate Mohlamonyane .  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .    

Advocate Batohi ,  le t  me then d i rect  you to paragraph 61 on 

page 28 of  your  af f idavi t .    You wi l l  recal l  that  yesterday,  you 

ind icated that  the  prosecut ion pol icy d i rect ives,  the Code of  

Conduct  are in  p lace,  which have been f ramed by the NDPP 

in consul tat ion wi th the re levant  author i t y ,  Execut ive  10 

author i ty .    Can you expla in the extent  to  which the 

prosecut ion pol icy and the Code of  Conduct  b ind 

prosecutors?   You may star t  wi th  the prosecut ion po l icy.  

ADV BATOHI :    The prosecut ion po l icy,  the pol icy d i rect ives,  

and the Code of  Conduct ,  which have a l l  been issued in  terms 

of  sect ion 22 and 22(6)  of  the NPA Act ,  must  be observed in  

the prosecut ion  process .    So th is  means that  every 

prosecutor  in  the count ry is  obl iged and must  observe these 

important  inst ruments .    So for  example,  as I  cont inue,  

subject ing the prosecutor ia l  powers of  a  DPP and prosecutors  20 

to the prosecut ion  pol icy ,  would amongst  others be that  such 

a DPP and prosecutors are requi red  to take in to considerat ion  

a l l  the factors that  are del ineated in ,  the factors del ineated 

in  the prosecut ion pol icy that  must  be taken in to account  

when decid ing whether  to  inst i tu te a p rosecut ion or  not .  



20 NOVEMBER 2025  –  DAY 4  

Page 22  o f  98  

 And I  do know that  somewhere  in  my af f idavi t ,  I  set  

out  what  these factors are .    I  am not  sure i f  the evidence 

leader can lead,  guide me in  te rms of  what  paragraph that  is ,  

but  i t  sets out  these factors that  a prosecutor  should take in to  

account  when making a decis ion to  prosecute or  not .    I t  a lso  

means adher ing  to prosecutor ia l  pra ct ices,  norms and 

standards,  professional  and eth ica l  conduct  as del ineated in  

the pol icy d i rect ives and the Code o f  Conduct .    And as I  sa id,  

they must  be compl ied wi th by a l l  members of  the NPA .    

There is  a paragraph,  i t  would be good to l ink i t  now to where  10 

these are set  out  in  terms of  the factors to  be taken in to  

account ,  but  perhaps we wi l l  come to i t  la ter .    I  just  do not  

have i t  on hand at  the moment .  

ADV MOHLAMONYANE SC :    We wi l l  deal  wi th  i t  la te r  on,  but  

for  the moment ,  le t  us go to paragraph 66 .     

ADV BATOHI :    Perhaps,  sorry,  I  th ink paragraph 78 might  

deal  wi th  the pol icy :  

“P rosecut ion pol icy prescr ibes the  var ious 

factors which must  be considered by a  

member of  the NPA,  inc luding a DPP when 20 

decid ing to prosecute or  not  to  prosecute .    

In  essence,  a DPP,  as wi th a l l  prosecutor ia l  

members of  the NPA,  must  have regard to  

the contents of  the case docket ,  that  is  the  

pr ima fac ie  ev idence and statements  
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conta ined in  a docket ,  as wel l  as any vers ion  

prof fered by the accused in  what  i s  ca l led a  

warning statement  or  a confession or  other  

statement  made by the accused .     

The DPP or  p rosecutor  must  evaluate such 

evidence,  tak ing  in to account  re levant  

factors,  a l l  re levant  factors inc luding how 

st rong the case is  for  the state,  whether  the  

evidence is  admissib le,  whether  the state  

wi tnesses are  credib le,  whether  the  10 

evidence is  re l iab le,  whether  r  the evidence 

is  avai lab le,  and how st rong the case is  fo r  

the accused or  the defence. ”  

ADV MOHLAMONYANE SC :    Yes,  that  i s  deal t  wi th  when you 

are deal ing wi th the responsib i l i t i es,  powers of  a  sect ion 6  

DPP.    

ADV BATOHI :    That  i s  cor rect .  

MR MOHLAMONYANE SC :    We wi l l  rev is i t  i t .  

ADV BATOHI :    Ja,  okay,  we can revis i t ,  but  i t  l inks  to  th is  

point .  20 

ADV MOHLAMONYANE SC :    I t  re la tes to that .  

ADV BATOHI :    Sure.  

MR MOHLAMONYANE SC :    Now,  le t  us get  to  paragraph 67,  

where you are deal ing wi th sect ion  23 subparagraph B .    In  

fact ,  you have a l ready read in to  the  record sect ion 23 (a)  and 
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(b ) ,  not  so?  

ADV BATOHI :    [No answer]  

MR MOHLAMONYANE SC :    You have a l ready read i t  in to the  

record.    

ADV BATOHI :    I  be l ieve so.  

MR MOHLAMONYANE SC :    Yes.    Now,  expla in how,  as a  

Nat ional  Di rector ,  you wi l l  exclude ,  expressly in  wr i t ing or  

otherwise,  cer ta in of fences where a Di rector  of  Publ ic  

Prosecut ions ,  a  DPP,  would not  exerc ise in  terms of  

paragraph B .    I t  says:  10 

“…any of fences which have not  been 

expressly excluded f rom his  or  he r  

jur isd ict ion. ”  

We know that  the DPP has a power and duty to  inst i tu te  

cr iminal  p roceedings wi th in h is  area of  ju r isd ict ion ,  unless 

they have been expressly excluded f rom his  or  her  

jur isd ict ion.  

ADV BATOHI :    So,  as I  ment ioned in  paragraph 67,  th i s  

would happen where,  for  example,  the IDAC is invest igat ing .    

That  is  Invest igat ing Di rectorate against  Cor rupt ion,  and they 20 

have ju r isd ict ion over  cases across South Af r ica .    So,  that  

would be a case where the  DPP would  not  exerc ise 

jur isd ict ion in  h is  or  her  a rea of  jur isd ict ion,  but  the  

Invest igat ing Di rector  would exerc ise ju r isd ict ion,  but  the 

NPA Act  does requi re,  and I  do not  have the sect ion in  f ront  
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o f  me now,  that  the Invest igat ing Di rector ,  when do ing th is ,  

is  requi red to  consul t  wi th  the DPP of  the ju r isd ict ion where  

the case wi l l  be heard .    There are . . . [ in tervenes]  

ADV MOHLAMONYANE SC :    Yes,  sorry to  in te rrupt  you,  

Advocate Batohi ,  but  can you expla in what  IDAC is ?   What  

is  IDAC,  for  the benef i t  o f  those who may not  understand what  

IDAC is?  

ADV BATOHI :    Sure,  I  just  ment ioned i t  is  the Invest igat ing  

Di rectorate against  Cor rupt ion .    I t  is  an ent i ty  that  is  wi th in  

the Nat ional  Prosecut ing Author i t y ,  which was establ ished by 10 

an amendment  to  the NPA Act  tha t  was ef fected last  year ,  

promulgated last  year ,  I  th ink i t  was in  August  of  2024,  when 

the Invest igat ing Di rectorate against  Cor rupt ion was formed .    

I t  is  par t  o f  the  Nat ional  Prosecut ing Author i ty ,  and the 

Invest igat ing Di rector  is  the head of  the IDAC, as i t  is  ca l led,  

Invest igat ing Di rectorate against  Cor rupt ion.  

 So the ID,  that  is  the Invest igat ing D i rector ,  is  on the  

same level  as a DPP,  is  in  fact ,  the rank level  is  the same as 

a DPP,  and so when the IDAC, the ID exerc ises ju r isd ict ion 

in  terms of  prosecut ing cases in  var ious par ts of  the count ry,  20 

those cases then wi l l  not  be,  i t  wi l l  be a case that  the  DPP in 

that  ju r isd ict ion wi l l  in  fact  not  be exerc is ing jur isd ict ion over .    

So…  

CHAIRPERSON :    Ja and am I  cor rect  that  the mat ter  we 

assist  wi th  does not  fa l l  wi th in that  category?  
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ADV BATOHI :    That  is  correct ,  Chai rperson,  i t  does not .    

Even the other  example that  I  have,  which is  Specia l  Di rector  

of  Publ ic  Prosecut ions,  i f  they do have prosecut ion powers,  

l ike was the case in  the past ,  i t  could mean that  the DPP wi l l  

not  exerc ise jur isd ict ion of  a  case where the SDPP has 

decided,  but  none,  but  th is  case does not ,  that  scenar io does 

not  apply in  th is  case.  

CHAIRPERSON :    And i f  you may,  I  beg your pardon,  s i r ,  i f  

you may,  counsel ,  not  everybody understand the acronyms 

that  you refer  to .    As you test i fy ,  t ry  to  obviate the use of  10 

acronyms,  or  i f  you do,  g ive us the fu l l  name and constant ly  

refer  to  that ,  i f  you choose then la ter  to  refer  to  an acronym.  

ADV BATOHI :    Certa in ly ,  Chai rperson .    The SDPP in th is  

case is  a Specia l  Di rector  of  Publ ic  Prosecut ions .    Ja,  I  wi l l  

leave i t  a t  that .    But  as I  sa id,  those scenar ios do not  apply 

in  the cur rent  case or  mat ter  that  the enqui ry is  look ing in to.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .    The 

issue of  IDAC invest igators and IDAC i t se l f  to  be brought  in to  

the cur rent  s i tuat ion we are deal ing wi th has been done for  

purposes of  d is t inguish ing and fo r  purposes of  c lar i ty  as to  20 

the d i f ference,  i f  any,  between an ID and a DPP .    Am I  

correct?  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

ADV MOHLAMONYANE SC :    Now,  le t  us proceed to the next  

important  top ic which appears on page 30 of  your  af f idavi t ,  
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where you are deal ing wi th Di rectors of  Publ ic  Prosecut ions .    

You have a l ready ind icated what  they are,  who they are,  and 

where they f i t  in  in  the st ructure,  where DPPs f i t  in  in  the 

st ructure of  the NPA.    Now,  in  paragraph 68,  you are saying  

that  DPPs are appointed by the President .    Is  that  correct?  

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    In  terms of  sect ion 13 of  the 

NPA Act .  

ADV BATOHI :    That  i s  cor rect .    

MR MOHLAMONYANE SC :    I f  they are appointed by the  10 

President ,  does that  mean they are answerable  to  the  

President?  

ADV BATOHI :    No,  i t  does not  mean that .  

ADV MOHLAMONYANE SC :    What  does i t  mean?  

ADV BATOHI :    I t  means that  the President  appoints them.    

They are  not  answerable to  the President  because in  te rms 

of  the Const i tu t ion and the NPA Act ,  the NPA's independence 

insofar  as i t  i s  funct ional  independence,  operat ional  

independence is  guaranteed .    So that  does not ,  tha t  means 

that  a member of  the Execut ive  cannot  in ter fere in  the work  20 

of  the NPA insofar  as i ts  p rosecutor ia l  funct ions are 

concerned.    But  of  course,  the NPA requi res the support  and 

of  the Execut ive  in  terms of  the budget .    And there is  a  

report ing l ine in  the Act  to  the Min ister .    But  apart  f rom that  

very l imi ted scope,  the President  o r  a  Min ister  cannot  
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in ter fere in  the work of  the ,  prosecutor ia l  work of  the NPA.  

ADV MOHLAMONYANE SC :    Thank you.    Let  us go to the 

next  paragraph .    Paragraph 69.  

CHAIRPERSON :    That  paragraph answers the quest ion that  

we have just  asked her .    And she has answered i t .    I f  you 

look at  the last  l ine .    Maybe you can go to 70.  

ADV MOHLAMONYANE SC :    I  just  wanted to…  

ADV BATOHI :    Perhaps i f  I  may,  the important  par t  o f  69 is  

just  to  emphasise  again that  DPPs have or ig inal  ju r isd ict ion  

and responsib i l i ty  for  c r iminal  p rosecut ions fa l l ing wi th in the i r  10 

area of  jur isd ict ion in  which they have been appointed.  

ADV MOHLAMONYANE SC :    Yes,  thank you,  Advocate  

Batohi .    I  wanted you to deal  wi th  that  t ie  in to what  i s  s tated  

in  paragraph 70 as fa r  as the powers of  the DPPs are 

concerned.  

ADV BATOHI :    So as I ,  sorry.  

ADV MOHLAMONYANE SC :    Ja,  maybe before you proceed .    

I t  br ings us to the issue of  a DPP,  a sect ion 6 DPP of  one 

jur isd ict ion exerc is ing powers or  funct ions in  another  

jur isd ict ion .    I f  you can expla in that  in  fu l l ,  the c i rcumstances 20 

under which a sect ion 6 DPP of  one jur isd ict ion can exerc ise  

h is or  her  funct ions in  another  ju r isd ict ion.  

ADV BATOHI :    So as i t  is  c lear  f rom the Act ,  the Const i tu t ion 

and the Act ,  a  sect ion 6 DPP has jur isd ict ion for  a l l  mat te rs  

fa l l ing wi th in h is  o r  her  area of  jur isd ict ion in  which they have 
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been appointed .    In  fact ,  the Mokgoro Enqui ry found that  

there is  not  a c i rcumstance and tha t  is  in  fact ,  i f  one looks at  

the Act ,  the Const i tu t ion,  i t  does not  permi t  that  a sect ion  6  

DPP oversee prosecut ions tak ing p lace in  the  area of  

jur isd ict ion of  another .    I  pause here to add that  there is  one 

instance where  the,  I  ment ioned i t  yesterday,  the 

cent ra l i sat ion of  cases where you have d i f fe rent  o f fences 

commit ted in  d i f fe rent  par ts of  the count ry.  

 Then i t  would be the s i tuat ion where once the two 

DPPs apply to  the Nat ional  Di rector  to  cent ra l i se these 10 

mat ters in  one of  those ju r isd ict ions .    In  that  instance,  of  

course,  the DPP in respect  of  the jur isd ict ion where the  

mat ter  is  now going to be heard,  there wi l l  be a case f rom 

another  ju r isd ict ion being heard in  that  jur isd ict ion .    But  that  

is  by agreement  and u l t imate ly,  the author i ty  and approval  o f  

the Nat ional  Di rector  to  cent ra l i se  these mat ters in to one 

area fo r  the sake of  convenience because there are of fences 

in  d i f fe rent  par ts of  the count ry.  

 Sect ion  70,  then we do expla in fur ther  tha t  

. . . [ in tervenes]  20 

CHAIRPERSON :    Paragraph 70.  

ADV BATOHI :    My apologies,  Chai rperson .    Paragraph 70,  

I  s tate that :  

“The re levant  par t  there is  there is  no  

provis ion in  the NPA Act  that  dea ls wi th a  
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scenar io where a DPP f rom one jur isd ict ion  

can exerc ise powers in  the area of  another  

DPP.    So i t  is  no t  in  the Act ,  i t  is  not  in  the  

pol icy,  i t  is  not  in  the d i rect ives .    A  DPP 

cannot  take decis ions in  respect  of  another  

DPP 's area of  jur isd ict ion .    In  other  words,  

DPP of  one jur isd ict ion cannot  exerc ise  

jur isd ict ion over  prosecut ions of  another .  

I t  means that  a DPP of  one area cannot  

cont ro l ,  d i rect ,  run wi th,  superv ise,  and 10 

coord inate a prosecut ion fa l l ing wi th in the  

jur isd ict ion .    I t  should…”  

There is  a  s l ight  edi tor ia l  typo there,  but  fa l l ing w i th in the  

area of  another  DPP's jur isd ict ion .    I  th ink we wi l l  get  there,  

but  I  th ink sect ion 30 of  the NPA Act  deals speci f ica l ly  wi th  

the powers of  the DPP.    I  am not  sure i f  that  is  covered,  

whether  we speci f ica l l y  went  to  sect ion 30,  but  I  th ink  that  is  

an important  sect ion that  we should  h ighl ight .    I f  I  have got  

that  cor rect .  

MR MOHLAMONYANE SC :    Advocate Batohi ,  that  you deal t  20 

wi th yesterday when we are deal ing  wi th cent ra l isat ion.  

ADV BATOHI :    That  i s  cor rect .  

MR MOHLAMONYANE SC :    But  I  want  you to go to … ja  

. . . [ in tervenes]   

ADV BALOYI -MERE SC :    Sor ry,  sorry,  Advocate  
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Mohlamonyane,  in  as much as there is  no provis ion in  the 

NPA Act  that  deals wi th  a scenar io that  you have exp la ined,  

is  there a provis ion in  the Act  that  p rohib i t s  that  act ion?  

ADV BATOHI :    Sor ry,  wi th  respect ,  which act ion is  that?  

ADV BALOYI -MERE SC :    What  you descr ibe at  paragraph 70 

where you say a sect ion 6 DPP cannot  exerc ise h is  powers 

in  another  sect ion  6 DPP's ju r isd ict ion.  

ADV BATOHI :    Yes.  

ADV BALOYI -MERE SC :    You say there is  no provis ion in  

the NPA Act  that  deals wi th that  scenar io .    My quest ion is ,  10 

is  there a provis ion that  prohib i ts  that  act ion?  

ADV BATOHI :    Chai rperson,  for  c la r i f icat ion,  and wel l ,  le t  

me answer .    F i rs t ly ,  the powers of  a  DPP are set  out  in  

sect ion 24 of  the Act ,  and that  makes i t  expl ic i t  that :  

“A  DPP,  subject  to  the provis ions o f  sect ion  

179 and other  re levant  sect ions of  the  

Const i tu t ion,  the NPA Act ,  or  any o ther  law,  

a Di rector  referred to in  sect ion 13 has,  in  

respect  of  the area…”  

And I  emphasise ;  20 

“… i n  respect  of  the area for  which he or  she 

has been appointed,  the power to  inst i tu te  

and conduct  cr iminal  p roceedings,  carry ou t  

funct ions…”  

And then;  
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“… to  superv ise,  d i rect ,  coord inate the work  

and act iv i t ies wi th in a l l  o f  the powers that  

are set  out  in  sub -paragraph A to D of  

sect ion 24 (1)  must  be in  respect  of  the area 

for  which a Di rector  has been appointed. ”  

And that  is  impor tant ,  i t  means you cannot ,  these,  you are  

requi red to exerc ise i t  in  your  area of  jur isd ict ion .     

 So that  is  expl ic i t ,  and that  is  why,  in  addi t ion,  the,  

wel l ,  I  should not  say in  addi t ion,  but  the paragraph 70,  the  

par t  in  paragraph 70 that  says there is  no provis ion in  the  10 

NPA Act ,  speci f i ca l l y  refers to  the sentence before that ,  

which is  an NPA,  an NDPP cannot  ask a DPP f rom one area 

to evaluate the work of  another  DPP in another  area,  because 

the DPPs are appointed and exerc ise powers in  the i r  

par t icu lar  area of  jur isd ict ion,  and in  respect  of  that  

evaluat ion,  there  is  no provis ion  in  the NPA Act  pol i cy,  

prosecut ion pol icy or  d i rect ives deal ing  wi th that  scenar io .    

But  to  answer speci f i ca l ly  your  quest ion,  sect ion 24 (1)  wi l l  

address that .  

ADV MOHLAMONYANE SC :    Thank you,  Advocate Batohi .  20 

ADV BALOYI -MERE SC :    Yes,  I  do not  see anyth ing that  

deals wi th exclus iv i ty  in  sect ion 24,  would that  have been the  

draf ters del iberate exclusion of  exc lus iv i t y  to  create room for  

manoeuvre or  to  create an escape c lause ?   Because i t  on ly 

says you can on ly exerc ise your  powers in  your  area of  
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jur isd ict ion,  but  i t  does not  take i t  any fu r ther .    Or are you 

then extending i t  by in terpretat ion or  by a ru le of  pra ct ice? 

ADV BATOHI :    In  my,  wel l ,  I  am not ,  the Act  spec i f ica l l y  

s tates that  a Di rector  shal l…  do a l l  o f  the,  wel l ,  exerc ise a l l  

o f  the powers set  out  in  A to D in  respect  of  the area for  which  

he or  she has been appointed,  and that  is  c lear .  

ADV BALOYI -MERE SC :    Were you reading in  which sect ion?  

ADV BATOHI :    24(1)  of  the NPA Act .  

ADV BALOYI -MERE SC :    Chai r ,  un less i f  I  am,  maybe my 

reading here is  wrong,  I  do not  see shal l ,  but  i t  is  f ine.  10 

ADV BATOHI :    Oh,  I  apologise,  yes.  

ADV BALOYI -MERE SC :    I  wi l l  leave wi th i t .  

ADV BATOHI :    Ja,  no,  there is  no ,  I  was just  paraphrasing  

at  the t ime,  I  was not  reading at  the t ime .    Maybe I  wi l l ,  i f  

the Chai rperson wants me to read out  the precise wording of  

the Act .  

CHAIRPERSON :    Not  necessar i l y .  

ADV BATOHI :    Thank you,  Chai r ,  thank you,  Chai r .  

CHAIRPERSON :    My understanding of  my s is ter 's  quest ion  

is  whether  the leg is la tor  in tended to expressly exclude that  20 

possib i l i ty .    Am I  r ight?  

ADV BALOYI -MERE SC :    Test i fy .  

CHAIRPERSON :    You see,  the point  is ,  le t  us assume,  I  am 

just  th ink ing a loud,  le t  us assume that  a l l  the prosecutors in  

KZN are conf l ic ted and cannot  handle a par t i cu lar  case,  and 
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a  need ar ises fo r  the mat ter  to  be f ina l i sed in  KZN,  wi l l  any 

prosecutor  f rom Gauteng be excluded f rom being sent  to  

KZN? 

ADV BATOHI :    No,  Chai rperson.  

CHAIRPERSON :    To per form a prosecutor ia l  funct ion there?  

ADV BATOHI :    No,  Chai rperson,  but  there is  a very speci f ic  

d i f ference between the jur isd ict ion  that  a DPP exerc ises in  

terms of  sect ion 24,  and a prosecutor  who may be requi red  

to per fo rm a funct ion in  another  ju r isd ict ion .    In  that ,  that  is ,  

that  c i rcumstance is  actual ly  catered fo r ,  and by pra ct ice ,  i f  10 

prosecutors in  KZN are,  in  fact ,  the scenar io that  you sketch,  

we could then,  by agreement  of  the DPPs,  move,  take 

prosecutors f rom anywhere in  the  count ry to  go to  KZN to  

prosecute the mat ter  there,  but  they would then act  under the  

jur isd ict ion of  the KZN DPP,  and that  is  an important  

d is t inct ion .    And they would then a lso get  the re levant  

delegat ion,  e i ther  f rom the DPP in KZN to prosecute  in  KZN,  

or  potent ia l ly  a lso  f rom the Nat ional  Di rector .  

CHAIRPERSON :    In  other  words,  the Act  does not  

speci f ica l l y  exclude that  k ind of  a  possib i l i ty  in  the event  i t  20 

ar ises.  

ADV BATOHI :    I t  does not  exclude what  I  am test i fy ing about  

now,  but  i t  excludes a DPP exerc is ing ju r isd ict ion over  a case 

in  another  ju r isd ic t ion.  

CHAIRPERSON :    No,  that  is  c lear .  
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ADV BATOHI :    Yes,  okay.  

CHAIRPERSON :    We are now deal ing wi th a d i f ferent  

scenar io.  

ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    I f  c i rcumstances ar ise where people in  

KZN,  prosecutors in  KZN are conf l ic ted in  a par t icu lar  mat te r ,  

in  a s i tuat ion that  necessi ta tes someone f rom a d i f ferent  

province to go in  and execute that  prosecutor ia l  funct ion in  

another ,  I  th ink th is  is  what  my s i s ter  was t ry ing to ask you ,  

about  the exclusiv i ty  par t  o f  the leg is la t ion,  whether  there is  10 

any provis ion in  the leg is la t ion that  excludes that  possib i l i t y .  

ADV BATOHI :    Chai rperson,  my understanding of  what  your  

s is ter  was asking was about  a DPP .    And my understanding 

that  the second scenar io,  you have now indicated that  that  is  

set t led .    The second scenar io that  you have now put  before  

me is  a scenar io where KZN prosecutors are conf l i c ted and 

you get  prosecutors f rom elsewhere  going to that  province to  

prosecute .    The second scenar io i s  permissib le,  bu t  there  

are cer ta in th ings that  must  be done .     

 One is ,  the DPPs must  agree and consent  to  th is .    20 

Secondly,  the prosecutors that  actual ly  go to KZN,  because 

they are coming f rom another  d iv is ion,  they must  get  a 

delegat ion f rom the DPP of  KZN that  a l lows them to prosecute  

in  KZN.    And there is  a lso the possib i l i ty  of  the Nat iona l  

Di rector  g iv ing delegat ion to prosecutors to  prosecute in  
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areas outs ide of  the i r  own,  of  the d iv is ion that  they are 

stat ioned in .  

CHAIRPERSON :    Yes,  I  know that  you are using the,  you are  

using the words prosecutor  and DPP,  but  in  the s imple  

language,  they are a l l  p rosecutors.  

ADV BATOHI :    Chai rperson,  my v iew is  that  i t  is ,  there is  an  

important  d is t inc t ion between a  DPP's powers  and a  

prosecutor ,  what  a prosecutor  can do .    The DPP's  powers  

are rest r ic ted to a par t i cu lar  area of  jur isd ict ion in  terms of  

the Act .    The same does not  apply to  prosecutors.  10 

CHAIRPERSON :    I  do understand,  madam.   Let  us t ry  to  

move forward .    My quest ion re lates,  we know that  we are  

ta lk ing about  Mr Chauke here .    Let  us not  ta lk  about  th is  

broader p ic ture .    I t  does not  assist  us .    The quest ion  ar ises,  

can Mr Chauke leave South Gauteng area of  h is  ju r isd ict ion  

and go to KZN,  i f  c i rcumstances ar ises ,  to  go and funct ion as 

a prosecutor  there or  as a DPP there?  

ADV BATOHI :    That  is  not  permi t ted,  Chai rperson .    As a 

DPP,  he cannot  exerc ise DPP,  he cannot  exerc ise jur isd ict ion  

over  a case that  emanates f rom another  d iv is ion.  20 

ADV BALOYI -MERE SC :    Now,  in  the instance where  the  

DPP in a speci f i c  area is  conf l i c ted,  unless i f  we want  to  say 

DPPs may never be conf l ic ted,  but  i f  a  DPP is  conf l i c ted,  how 

do we then deal  w i th  that  scenar io?  

ADV BATOHI :    That  scenar io,  Chai rperson,  and I  am just  
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th ink ing through what  you said about  a prosecutor  moving to  

another  d iv is ion .    Let  us assume,  indeed,  the  DPP o f  

Gauteng needs to  go to KZN to prosecute a mat ter .    There  

is  two th ings that  should happen .    One is  the DPP,  i f  i t  is  

possib le,  and I  am not  even sure that  i t  is  legal ly  possib le,  

he should get  a delegated author i ty  f rom the DPP in that  

d iv is ion,  but  i f  the  DPP,  h im or  hersel f  is  conf l i c ted,  which is  

the scenar io that  the panel  member is  put t ing fo rward now,  

then in  that  instance,  the Nat ional  Di rector  should g ive that  

DPP,  i f  i t  is  permi t ted,  because I  have not  thought  t h is ,  I  do  10 

not  know that  i t  is  happened that  a DPP's gone to another  

d iv is ion to prosecute a case .    I t  may have happened .    Then 

the Nat ional  Di rector  should issue a delegat ion to  that  DPP 

to prosecute in  the ju r isd ict ion,  in  another  ju r isd ict ion .    So 

those delegated powers to prosecute in  another  jur isd ict ion  

are cr i t ica l  for  any person coming,  any prosecutor ,  coming 

f rom outs ide of  that  jur isd ict ion to prosecute a case in  that ,  

in  the jur isd ict ion where the case is  being held.  

CHAIRPERSON :    Advocate Mohlamonyane ,  I  know that  we 

are deal ing wi th the leg is la t ive f ramework and deal ing wi th  20 

the powers of  the  DPPs,  et  cetera,  but  when we come to the  

crux of  the case,  these issues might  ar ise .    Therefore,  I  

propose that  we move forward.  

ADV MOHLAMONYANE SC :    Indeed,  Madam Chair .    Now,  

in  t ry ing to e luc idate what  you were expla in ing to the panel ,  
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there is  what  is  ca l led a receiv ing DPP,  and a request ing  

DPP.    Can you expla in that  scenar io?  

ADV BATOHI :    Take me to the,  to  the …  

ADV MOHLAMONYANE SC :    I t  i s  not  in  the…   A  DPP of  

another  d is t r i c t ,  o f  ra ther ,  o f  another  jur isd ict ion,  a re there 

instances when such DPP can make a request?  

ADV BATOHI :    Yes,  that  is  correct .    A  DPP of  one d iv is ion  

can request  assistance f rom another  DPP in another ,  in  

another  d iv is ion for  prosecutors to  come and prosecute in  

the i r  d iv is ion .    This i s  a scenar io that  I  d id  deal  wi th  ear l ie r  10 

on.    In  the  event  that  that  happens,  the DPP of  the receiv ing 

jur isd ict ion must  issue delegat ion to those prosecutors to  

prosecute in  the receiv ing DPP's area of  jur isd ict ion .     

ADV MOHLAMONYANE SC :    Ja,  we wi l l  la ter  deal  

speci f ica l l y  wi th  Advocate Chauke 's issue .    But  i t  would  

appear to  me i t  is  an opportune moment .    I  am reminded that  

i t  may be an opportune moment  to  adjourn for  tea recess.  

CHAIRPERSON :    Tota l l y  fo rgot ten that  there is  something 

l ike tea that  we must  have and st retch our  legs .    We ought  

to  have adjourned at  quarter  past  11 ,  but  we star ted la te .    We 20 

wi l l  take a tea break now unt i l  12 o 'c lock .    This means that  

we wi l l  have lunch a l i t t le  b i t  la ter ,  la te r  than hal f  past  one as 

we d id yesterday .    Let  us adjourn  for  tea unt i l  12 o 'c lock .    

We adjourn.  

ENQUIRY ADJOURNS 
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ENQUIRY RESUMES  

CHAIRPERSON :    Thank you,  counsel .   You may beg in .   You 

may cont inue.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .   

Advocate Batohi ,  when we adjourned fo r  tea recess,  you were 

deal ing wi th a  DPP f rom another  province who may do 

prosecutor ia l  dut ies  in  another  province .   Can we deal  wi th  

that  and recap and le t  us cont inue.  

ADV BATOHI :    Thank you,  counsel .   Chai rperson,  i t  is  real l y  

important  for  us,  for  th is  aspect  to  be c la r i f ied in  terms of  the 10 

extent  of  the ju r isd ict ion of  a  DPP .   So we have had t ime to 

ref lect  on i t  and I  would f i rs t  l ike to  take the panel  to  sect ion  

13(1)(a)  of  the NPA Act .   So sect ion 13(1)  states the  

fo l lowing,  th is  par t icu lar  par t  o f  the Act  dea ls wi th  

appointment  of  Di rectors and act ing Di rectors.   subsect ion 1  

of  sect ion 13 states :  

“The President ,  a f ter  consul ta t ion wi th the  

Min ister  and the  Nat ional  Di rector ,  may,  

subject  to  sect ion  6(2) ,  appoint  a  Di rector  o f  

Publ ic  Prosecut ions in  respect  of  an  20 

of f ice…”  

My emphasis ;  

“… i n  respect  of  an of f ice of  the prosecut ing  

author i ty  establ ished by sect ion 6(1) . ”  

 So we then go to sect ion 6(1)  of  the NPA Act .   Sect ion 6(1)  
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o f  the NPA Act  refers to  of f i ces o f  pro secut ing author i ty  at  

seats of  H igh Courts.   Sect ion  6(1)  s tates:  

“The cabinet  member responsib le  for  the  

administ rat ion of  just ice :  

a .  Must  establ ish  an of f ice for  the  

prosecut ing author i ty  at  the seat  of  each 

d iv is ion of  the High Court  p rovided for  

in  sect ion 6,  in  te rms of  sect ion 6(1) . ”  

And that  i s  re levant  fo r  p resent  purposes .   And then i f  you 

look at  sect ion  6(2) :  10 

“An of f ice establ ished by th is  sect ion shal l  

consist  o f  the head of  the of f ice,  who shal l  

e i ther  be a Di rector  or  Deputy  Di rector ,  and 

who shal l  cont ro l  the of f i ce. ”    

I t  shal l  consist  o f  Deputy  Di rectors,  o f  prosecutors,  e t  cetera .   

So i f  we then,  i t  is  c lear  f rom these two sect ions that  a DPP 

is  appointed to an  of f ice establ ished in  terms of  sect ion 6(1) .   

And then i f  we go to sect ion 23(a) ,  i t  s tates that :  

“Subject  to  the provis ions of  the Const i tu t ion  

and th is  Act ,  any Di rector  shal l…”  20 

And I  want  to  emphasise the use of  the word shal l  in  th is  

sect ion;  

“…subject  to  the  cont ro l  and d i rect ions of  

the Nat ional  Di rector ,  exerc ise the powers  

referred to in  subsect ion 1…”  
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And I  am not  going to read those powers out  now ;  

“… i n  respect  of :  

a .  The area of  jur isd ict ion fo r  which he or  

she has been appointed. ”  

And I  want  to  ind icate that  when Di rectors of  Publ ic  

Prosecut ions are appointed,  they are appointed to exerc ise  

jur isd ict ion .   They are appointed to an of f ice,  and they are,  

in  terms of  sect ion 23,  which I  have just  read,  they exerc ise  

jur isd ict ion over ,  le t  me get  the language again,  the area of  

jur isd ict ion fo r  wh ich he or  she has been appointed .    10 

 The President  appoints Di rectors of  Publ ic  

Prosecut ions to a par t icu la r  of f ice,  and I  have obta ined a 

le t ter  of  appointment  that  i s  sent  to  a  DPP,  as  wel l  as a 

president ia l  minute that  i s  s igned by the President .   We do 

have copies,  Chai rperson,  would  the panel  l ike copies of  

these now?  I  am not  sure how we would deal  wi th  th is .   I  do  

have them in f ron t  of  me.  

CHAIRPERSON :    Through your counsel ,  the evidence leader,  

a t  the t ime he considers appropr ia te.  

ADV BATOHI :    Thank you.   May I  proceed,  counsel?  20 

MR MOHLAMONYANE SC :    Ja,  you may proceed.  

ADV BATOHI :    Thank you.  

MR MOHLAMONYANE SC :    May I  get  copies?  I  do not  have 

a copy wi th me.  

ADV BATOHI :    The copies behind you,  we wi l l  just  hand that  
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to  you now.  

MR MOHLAMONYANE SC :    Wi th  your permission,  Madam 

Chai r .    

ADV BATOHI :    We do have copies avai lab le.  

MR MOHLAMONYANE SC :    Oh,  we do have copies,  my 

apologies.   I  deem i t  appropr ia te that  i t  be handed up .   Wi th  

your permission,  Madam Chair .  

CHAIRPERSON :    Yes,  s i r ,  just  make sure that  whatever  you 

are handing in ,  just  label  i t  as an annexure or  just  something .   

I f  I  may recap,  these documents,  what  a re they?  10 

ADV BATOHI :    The f i rs t  one,  Chai rperson,  i s ,  wel l  the f i rs t  

one is  the President 's  minute,  which re lates  to the  

appointment  of  the DPP Advocate Zungu,  as she then was,  

as the Di rector  of  Publ ic  Pros ecut ion in  KwaZulu -Nata l .   I t  is  

an example of  a  president ia l  minute that  is  s igned when the  

President  appoints a Di rector  of  Publ ic  Pros ecut ions.   The 

second document  is  a document  s igned by the Min ister  of  

just ice at  the t ime,  Min ister  Lamola,  to  Advocate Zungu,  

in forming her  of  her  appointment  as the Di rector  o f  Publ ic  

Prosecut ions,  KwaZulu -Nata l .   The f i rs t  one is  the President 's  20 

minute .   I t  is  headed President 's  minute .   I f  I  may read in to  

the record,  Chai rperson.  

MR MOHLAMONYANE SC :    Before you do that ,  advocate 

Batohi .   Pardon me,  Madam Chair .  

CHAIRPERSON :    I  th ink when you look at  a  sequence of  
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events,  you probably look at  the dates .   The f i rs t  one is  the 

president ia l ,  I  beg your pardon,  i s  the Min ister ia l  

appointment ,  25  October 2019.   And the president ia l  minutes 

is  11th of  October ,  November .   Okay,  I  beg your pardon.   11th  

of  October 2019.  

ADV BATOHI :    The Min ister  is  the f i rs t  one.  

ADV BALOYI -MERE SC :    The minute comes f i rs t .  

CHAIRPERSON :    So the minute comes f i rs t .  

MR MOHLAMONYANE SC :    Can I  ask,  Madam Chai r ,  that  

they be marked as EXHIBITS 1  and 2 ,  respect ive ly .   The f i rs t  10 

one being the President 's  minute.  

CHAIRPERSON :    The documents are marked accord ingly.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   You 

may proceed.  

ADV BATOHI :    Thank you,  Chai rperson .   I  wi l l  read in to the  

record the  EXHIBIT 1,  i t  is  President 's  minute number  432 :  

“ I  hereby under sect ion 13(1) (a) ,  read wi th  

sect ion 6(2)  and 9(1)  of  the Nat iona l  

Prosecut ing Author i t y  Act  1998  (Acts 32 of  

1998),  and af te r  consul ta t ion wi th the  20 

Min ister  of  Just ice and Correct ional  

Serv ices and the Nat ional  Di rector  of  Publ ic  

Prosecut ions,  appoint  Advocate  E la ine  

Zungu as Di rector  of  Publ ic  Prosecut ions o f  

the KwaZulu-Nata l  Div is ion of  the High 
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Court ,  P ietermar i tzburg ,  wi th  ef fec t  f rom 1  

November,  2019 .    

Given under my hand at  Johannesburg on 

11th day of  October,  2019. ”    

I t  is  s igned by the President  and below the President 's  

s ignature,  the Min ister  of  Cabinet .   The second exhib i t ,  

Chai rperson,  is  the le t ter  f rom the Min ister  Lamola,  dated 25 

October 2019.   Should I  read out  the contents,  Chai rperson,  

or  i s  i t  not  necessary ?  But  the Min ister  is  communica t ing the  

decis ion of  the President  to  appoin t  Advocate Zungu as the 10 

Di rector  of  Publ ic  Prosecut ions,  KwaZulu -Nata l  Div is ion o f  

the High Court ,  P ietermar i t zburg .  

MR MOHLAMONYANE SC :    For  completeness purposes,  just  

read the whole content .  

ADV BATOHI :    I  wi l l .   I t  is  addressed,  th is  m inute is  

addressed to Advocate E Zungu.  

“Dear Advocate Zungu,   

Appointment  as  Di rector  of  Publ i c  

Prosecut ions ”  

The subject  l ine :  20 

“Appointment  as Di rector  of  Publ ic  

Prosecut ions,  KwaZulu -Nata l  Div is ion of  the  

High Court ,  P ietermar i tzburg .  

I t  g ives me p leasure to communica te to  you 

the decis ion of  the President  to  appoint  you 
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as the Di rector  of  Publ ic  Prosecut ions,  

ef fect ive f rom 1 November 2019 .    

P lease f ind a t tached the approved 

President ia l  Minute 432 in  terms o f  sect ion  

13(1)(a) ,  read wi th sect ion  6(2)  and 9(1)  o f  

the Nat ional  Prosecut ing Author i ty  Act  1998  

(Act  32 of  1998) dated 11 October,  2019.  

I  take the opportuni ty  to  wish you wel l  on  

your appointment . ”    

I t  is  k ind  regards s igned by Min ister  RO Lamola,  Min ister  of  10 

Just ice and Correct ional  Serv ices,  on 25 October  2019 .   

Chai rperson . . . [ in tervenes]  

CHAIRPERSON :    I  suppose these exhib i t s  are handed up 

merely to  endorse the statement  at  paragraph 68,  the f i rs t  

sentence,  regard ing the appointment  of  the DPPs .   Is  there  

any other  reason why we have these examples?  

ADV BATOHI :    Yes,  the fact  tha t ,  Chai rperson,  they are  

appointed in  a par t icu la r  d iv is ion o f  the High Court .   In  th is  

instance,  EXHIBIT 1,  as Di rector  of  Publ ic  Prosecut ions,  

KwaZulu -Nata l  Div is ion of  the High Court ,  P ietermar i tzburg .   20 

And EXHIBIT 2,  the subject  l ine of  the Min ister  s tates :  

“Appointment  as Di rector  of  Publ ic  

Prosecut ions,  KwaZulu -Nata l  Div is ion of  the  

High Court ,  P ietermar i tzburg. ”  

And the point  being,  Chai rperson,  that  the DPPs are  
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appointed by the  President  to  exerc ise jur isd ict ion to an  

of f ice and shal l  exerc ise ju r isd ict ion in  the d iv is ion to which  

they have been appointed .   Thank you,  Chai rperson.  

CHAIRPERSON :    Proceed,  p lease proceed,  counsel .  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .   Now,  

I  want  you to recap on th is  aspect  here,  where,  le t  us take 

th is  example .   There  were prosecutors f rom Gauteng who 

were tasked to do  duty in  KZN.  

CHAIRPERSON :    Counsel ,  may I  p lease a l low me to 

in terpose?  That  i s  one of  the crux of  the issues that  we have 10 

to deal  wi th .  

MR MOHLAMONYANE SC :    Yes,  Madam Chai r .  

CHAIRPERSON :    Just  leave that  for  la ter ,  p lease .   Because 

i t  is  going to at t ract  a  lo t  o f  quest ions f rom us .   I  do not  want  

to  in ter rupt  wi th  your way of  present ing .   But  you were deal ing  

wi th the ro le in  terms of  the af f idavi t .   And as we progress,  i t  

seems as i f  you  are jumping in to another  top ic .   Now,  I  

request ,  wi th  respect  to  you,  that  we leave i t  for  la ter .  

MR MOHLAMONYANE SC :    Maybe I  misunderstood your l ine  

of  deal ing wi th i t .   I  thought  you wanted us to jump into i t  20 

immediate ly .   I  misunderstood.  

CHAIRPERSON :    Yes,  I  th ink you can te l l  us i f  you are doing 

that .   Because i f  you want  to  jump everyth ing e lse and zoom 

into the crux,  that  i s  go ing to be under the rubr ic…  

MR MOHLAMONYANE SC :    Under,  where i t  s ta r ts  f rom,  58.  
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CHAIRPERSON :    I  beg your pardon,  just  bear wi th me .   You 

see,  we were  deal ing wi th  D,  Di rectors  of  Publ ic  

Prosecut ions,  the i r  ro les,  e t  cetera .   We are not  yet  in to the 

meat  of  the issues before  us .   And I  suggest  that  do  not  

exhaust  i t  now,  unless i f  you rea l ly  want  to  jump into the 

issues.  

MR MOHLAMONYANE SC :    Not  exact ly .   I  was under the  

impression that  Madam Chair  would want  us to  just  get  in to 

the issue,  the meat  of  the issue .   But  maybe I  misunderstood .   

My apologies.  10 

CHAIRPERSON :    Have you,  I  know that  we were at  

paragraph 68,  68,  69 .   You may want  to  deal  wi th  i t .   I  th ink 

i f  you want  to  jump a l l  those paragraphs regard ing the  

Di rectors of  Publ ic  Prosecut ions,  you may te l l  us so.  

MR MOHLAMONYANE SC :    Madam Chai r ,  I  was not  

in tending to jump them.   A l low me to proceed  f rom where  we 

ended. .  

CHAIRPERSON :    You may do so .   And obviously,  counsel ,  

you need not  go in to case law and too much in to Mok goro 's  

report .  20 

MR MOHLAMONYANE SC :    I  do not  have to.  

CHAIRPERSON :    Mokgoro 's report  does not  b ind us.  

MR MOHLAMONYANE SC :    Indeed,  I  agree .   I t  does not .  

CHAIRPERSON :    Do not  go in to ju r isprudence .   Let  us deal  

wi th  those aspects that  we might  just  want  c la r i ty  f rom,  
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because Advocate Batohi  is  bet te r  p laced to in fo rm us as 

regards the facts .   And as you gather  the facts,  t ry  to  focus 

on those areas that  wi l l  assist  us.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chai r .   

Advocate Batohi ,  we have deal t  wi th  –  you have read in to the  

record sect ion 24(1)  of  The Act ,  o f  the NPA Act .   We do not  

necessar i ly  have to repeat  that .   Now,  go to paragraph 76 and 

expla in the powers of  a  DPP insofar  as any appeal  is  

concerned,  which is ,  o f  course,  conta ined in  The Act .  

ADV BATOHI :    Paragraph 24?  10 

MR MOHLAMONYANE SC :    Not  paragraph 24 .   We deal t  wi th  

sect ion 24,  i f  I  may.  

ADV BATOHI :    That  i s  cor rect .  

MR MOHLAMONYANE SC :    I t  has been read in to the  record,  

and I  am saying i t  is  not  necessary to  go back to that .  

ADV BATOHI :    Yes,  just  fo r  the purpose of  the  record,  

paragraph 73 deals wi th i t ,  and paragraph 74 –  wel l ,  r ight  

f rom paragraph 74 . . . [ in tervenes]  

MR MOHLAMONYANE SC :    Yes,  i t  has been deal t  wi th .   Let  

us not  go back to i t .   I  was d i rect ing your at ten t ion to 20 

paragraph 76,  and you can read that  and expla in i t  in  

conjunct ion wi th what  is  conta ined in  sect ion 22 –  no,  no,  I  

beg your pardon –  24,  subsect ion 8.  

ADV BATOHI :    So paragraph 20 –  sorry,  sect ion 24.  

MR MOHLAMONYANE SC :    Subsect ion 8.  
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ADV BATOHI :    Subsect ion 8 reads :  

“The  powers conferred upon a  Di rector  

under sect ion 21 shal l  inc lude the author i t y  

to  prosecute in  any Court  any appea l  ar is ing  

f rom cr iminal  p roceedings. ”  

And i f  you read that  wi th  sect ion 21,  again,  i t  must  be wi th  

regard to a case that  is  in  respect  of  the area of  jur isd ict ion 

for  which he or  she has been appo inted .   So i t  is  one of  the 

funct ions of  a  DPP.   Sect ion 24 se ts out  a number of  them .   

And in  paragraph 76,  we expla in  that  a power to  prosecute  10 

an appeal  i s  a lso a power g iven to a DPP i f  read wi th  sect ion 

20… 20  in  respect  of  cases emanat ing f rom his or  her  area of  

jur isd ict ion.  

MR MOHLAMONYANE SC :    Now,  we have deal t  –  you have 

deal t  wi th  the prosecut ion pol icy .   What  are the dut ies of  a  

prosecutor  o r  a DPP in te rms of  a prosecut ion pol icy .   Now,  

we wi l l  not  spend much t ime deal ing wi th paragraphs 79,  80,  

81,  82,  and 83,  inc luding 84,  inc luding 84,  85 as wel l ,  86 .   We 

wi l l  not  deal  wi th  that .   Go to page 37 and look at  the NPA's 

ro le in  p rosecut ing cr ime,  just  in  a nutshel l ,  because you have 20 

a l ready referred to,  in  extenso,  re ferred to the ro le  of  the  

NPA.   But  just  do i t  in  a nutshel l ,  br ie f ly ,  so that  we can move 

forward.  

ADV BATOHI :    So as we ment ioned,  prosecutors  have a  

const i tu t ional  mandate to prosecute cr ime .   And as per  
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paragraph 89,  the  importance of  the  state 's  duty to  prosecute  

is  impl ic i t  in  sect ion 179(2)  of  the Const i tu t ion,  which is  set  

out  in  that  paragraph .   And so  paragraph 90,  i t  f lows f rom th is  

sect ion  of  the Const i tu t ion,  that  prosecut ion of  c r ime is  a  

mat ter  of  fundamenta l  importance to the state .   At  paragraph 

91,  the Const i tu t ional  Court  has recent ly  af f i rmed,  and we 

refer  to  the case of  Corrupt ion Watch,  that  the NPA is  at  the 

cent re of  any funct ion ing –  wel l - funct ion ing democracy .   At  

page 92,  we again  . . . [ in tervenes]  

MR MOHLAMONYANE SC :    Paragraph 92,  I  beg your  pardon .    10 

ADV BATOHI :    Paragraph 92,  we again emphasise that  

prosecutors serve as gatekeepers of  the system  and we 

present  cases in  Court .   These are  a l l  the ro le –  th is  is  the 

ro le of  the prosecutors .   We represent  the in terests o f  society 

throughout  these proceedings .   And a quotat ion there,  and 

th is  is  important  because i t  is  a  quotat ion,  but  th is  is  actual ly  

very important  for  prosecutors .   I t  is  what  we do .   The ro le of  

a  prosecutor ,  wh ich I  ment ioned in  my opening remarks,  

comes wi th great  responsib i l i t y ,  as prosecutors are vested 

wi th the power to  charge the  accused,  to  t ry  accused .   We 20 

must  seek just ice,  do just ice,  p rotect  the innocent ,  and 

charge the gui l ty .    

 And the –  a t  page 95,  at  paragraph 95 . . . [ in te rvenes]  

MR MOHLAMONYANE SC :    Ja,  just  in  paragraph 95,  you are  

deal ing wi th the  in tegr i ty  of  the  system,  which is  la rgely 
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dependent  on the in tegr i t y  of  the prosecutor .   Can you expla in  

what  an in tegr i ty  . . . [ in tervenes]  

ADV BATOHI :    That  i s  cor rect .  

MR MOHLAMONYANE SC :    What  in tegr i ty  of  a  prosecutor  

enta i ls?  

ADV BATOHI :    I f  as prosecutors  we do not  act  wi th  the 

requis i te  standards of  in tegr i t y ,  i t  br ings the ent i re  system 

into d isrepute .   The in tegr i ty  of  a  system is  not  something  

that  can be assessed as i f  the  system si ts  on  i ts  own 

somewhere .   The in tegr i ty  of  a  system is  dependent  on the 10 

in tegr i t y  of  the people who work wi th in a system .   And so,  

therefore,  the in tegr i ty  of  a  system is  hugely dependent  on 

the in tegr i ty  of  every s ingle person who works wi th in that  

system.   And I  go on to expla in in  paragraph 95 that  the ef fect  

o f  p rosecutor ia l  decis ions on people,  on ind iv iduals,  which i s  

a lso what  I  ment ioned in  my opening remarks,  we af fect  –  the  

decis ion af fects accused persons,  the i r  fami l ies,  v ic t ims,  

wi tnesses,  law enforcement  agencies,  and the publ ic .   I  do  

not  th ink I  ment ioned th is  p ar t  in  my opening remarks .    

“The prosecutor  possesses the  greates t  20 

power to  take away the f reedom of  the  

person and the d iscret ionary  power  

exerc ised by the  prosecutor  in  in i t ia t ion,  

accusat ion,  and d iscont inuance of  a  

prosecut ion g ives h im …”  
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 I  should say,  add or  her ;  

“…more cont ro l  over  an ind iv idual 's  l iber ty  

and reputat ion  than any other  publ ic  

of f ic ia l . ”    

So th is  i s  real l y  what  the impact  of  prosecutors '  decis ions are 

on people .   I  th ink I  wi l l  sk ip over  the quotat ions.  

MR MOHLAMONYANE SC :    Ja,  leave the quotat ions and le t  

us get  to  99,  unless there was something e lse that  you wanted 

to expla in .    

ADV BATOHI :    No,  I  just  th ink that …  10 

MR MOHLAMONYANE SC :    Let  us go to 99,  and I  would l i ke  

you to look at  the  f i rs t  sentence there where you are  saying :  

“A l l  members of  the prosecut ing author i t y ,  

moreover,  have a  legal  and eth ica l  duty to  

promote t ruth and to ref ra in f rom conduct  

that  impedes t ruth. ”   

What  does that  enta i l?  

ADV BATOHI :    A prosecutor 's  ro le is  to  ensure just ice in  our  

society .   And I  want  to  emphasise  that  in  terms of  a duty to  

promote the t ruth ,  i t  is  not  a prosecutor 's  funct ion to seek a  20 

convict ion at  a l l  costs .   I t  is  a  prosecutor 's  funct ion  to help 

the Court  to  come to a just  decis ion and to seek the t ruth .   

And so the duty o f  t ru th,  as I  say in  paragraph 99,  i t  actual ly  

comes f rom a –  i t  der ives f rom a prosecutor 's  const i tu t ional  

obl igat ion not  to  use fa lse evidence or  to  suppress mater ia l  
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ev idence,  mater ia l  ev idence  favourable to  the accused .    

 This duty of  t ru th ar ises f rom var ious eth ica l  

s t ructures and ins t ruments that  we have referred to ear l ier  in  

my test imony that  requi re  prosecutors to  ensure and to have 

conf idence in  the t ruth of  ev idence before br ing ing or  

mainta in ing charges .   And then I  expla in –  go on to  expla in 

fur ther  that  more than any other  par ty in  the cr iminal  just ice 

system,  prosecutors –  wel l ,  I  suppose the  pol ice ,  

invest igat ing of f icer  would be –  I  should inc lude that  –  

exclude,  actual ly .   I t  should be the invest igators and 10 

prosecutors have super ior  knowledge of  the facts that  a re  

used to convict  an accused or  used dur ing a t r ia l ,  and 

therefore,  they have the unique abi l i ty  to  present  these facts 

to  a Court .   I  go on in  paragraph 100 to say :  

“A  prosecutor  may impede the t ruth - f ind ing  

process in  severa l  ways,  for  example,  by  

mis leading and misrepresent ing facts,  

subvert ing the t ruth,  or  by making fa lse  

statements or  p resent ing fa lse evidence. ”  

CHAIRPERSON :    Might  I  in terpose,  counsel ,  wi th  regard to  20 

paragraph 95,  that  sentence before footnote 47,  the 

prosecutor  possesses the greatest  power  to  take away the 

f reedom of  a person .   I  th ink tha t  should immedia te ly be 

qual i f ied by what  you state at  99 .   The prosecutor  a lso  

preserves or  p rotects the innocent .   Am I  r ight?  
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ADV BATOHI :    That  i s  absolute ly  correct ,  Chai rperson.  

CHAIRPERSON :    Just  as your ro le here,  Advocate  

Mohlamonyane,  your  task is  to  present  a l l  the facts  

favourable to  NPA . . . [ in tervenes]  

MR MOHLAMONYANE SC :    NPA or  not .  

CHAIRPERSON :    …or the  o ther  way around.  

MR MOHLAMONYANE SC :    Indeed,  I  agree .   You deal t  wi th  

what  i s  conta ined in  100 .   You t ie  i t  wi th  101 because i t  i s  

indeed the  duty  of  a  prosecutor  to  assist  the Court  to  

ascer ta in the t ruth,  not  so.  10 

ADV BATOHI :    Yes,  I  agree.  

MR MOHLAMONYANE SC :    And in  102,  paragraph 102,  you 

are saying:  

“Where prosecut ion is  used fo r  u l ter io r  

purposes,  th is  breaches the pr inc ip le o f  

legal i ty . ”    

Can you expand a l i t t le  b i t  about  what  that  enta i ls ,  the  

pr inc ip le of  legal i t y?  

ADV BATOHI :    Yes,  cer ta in ly .   I  th ink,  f i rs t l y ,  before I  go  

there,  i s  that  on the comment  made by the Chai rperson about  20 

a prosecutor  possessing the greatest  power to  take away the  

f reedom of  a person,  as I  had ment ioned,  Chai rperson,  that  

that  is  the case,  but  the funct ion of  a  prosecutor  is  to  ensure  

a fa i r  t r ia l  and to  ensure that  just ice is  actual ly  seen to be  

done.   So i t  is  no t  a cont radict ion as such .   I t  is  expla in ing 
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that  in  as much as we have th is  power to  take away the  

f reedom of  a person,  i t  has got  to  be exerc ised w i th in the  

conf ines of  our  ro le of  ensur ing that  t ru th and just ice prevai ls  

at  the end of  the day.  

CHAIRPERSON :    I  understand that  as a lawyer,  but  

somebody out  there who is  watching th is  p roceedings wi l l  not  

understand what  jur ies and lawyers understand .   When you 

put  that  s tatement  in  a publ ic  space,  as you do,  they w i l l  th ink 

that  that  i s  just  your  task,  to  make sure or  to  take away that  

f reedom, the enshr ined f reedom in  the Const i tu t ion .   So as 10 

you qual i f y  that  in  paragraph 99,  I  just  wanted to make sure  

that  that  paragraph 95 should be read and understood in  l ine 

wi th what  you say,  cor rect ly  so,  in  paragraph 99.  

ADV BATOHI :    Understood,  Chai rperson.  

CHAIRPERSON :    Remember,  we are not  ta lk ing to ourselves 

here.   We are ta lk ing to the nat ion  and people who may not  

necessar i ly  understand the legalese and the complexi t ies of  

the space in  which you operate.  

ADV BATOHI :    Understood,  Chai rperson ,  thank you.   So 

get t ing back to,  sor ry,  counsel ,  what  was the…  20 

MR MOHLAMONYANE SC :    The pr inc ip le of  legal i t y .  

ADV BATOHI :    Yes,  the paragraph.  

MR MOHLAMONYANE SC :    Paragraph 102 on page 42.  

ADV BATOHI :    Yes,  so i f  –   

“P rosecutors have a power that  is  g iven to  
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them in terms of  the Const i tu t ion  and in  

terms of  the NPA Act ,  and in  the event  tha t  

th is  power is  used,  is  not  used for  the  

purposes that  i t  was in tended,  then i t  would  

indeed breach the  pr inc ip le of  legal i ty . ”  

So i t  emphasises the fact  that  these powers that  we have 

must  be used fo r  the purpose that  i t  has been,  for  the  

in tended purpose as set  out  in  the Const i tu t ion and the NPA 

Act .  

MR MOHLAMONYANE SC :    Le t  us now move over to  10 

paragraph 103,  where you deal  wi th  an accused r ights in  

terms of  sect ion  35(3) ,  the r ight  to  a  fa i r  t r ia l ,  where you say :  

“The fundamenta l  purpose of  the r ight  to  a  

fa i r  t r ia l ,  as a l ready decided in  one 

judgement  in  the Const i tu t ional  Court ,  is  to  

ensure adequate ly that  innocent  people are  

not  wrongly convicted because of  the  

adverse ef fects which a wrong convict ion  

has on the l iber ty  and d igni ty  and possib ly  

other  in terests of  the accused. ”  20 

Now,  in  pract ice ,  such possib i l i t ies exist ,  i f  any ,  expla in them.   

Possib i l i t ies that  innocent  people may be sentenced to ja i l .  

ADV BATOHI :    So,  le t  me say that  i f  a  prosecutor  acts wi th  

u l ter ior  purposes,  i t  is  possib le tha t  innocent  people  may be 

sent  to  ja i l .   There have been one or  two cases where people 
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that  have been convicted have la ter  on,  years la ter ,  perhaps 

because of  new evidence that  emerges,  i t  has been found 

that  perhaps they were wrongly convicted .   But  those are  

ext remely ra re instances,  I  know of  less than a handfu l  o f  

those cases.   But  every s ingle case where an innocent  person 

is  convicted is  a case too many .   I t  should never happen .   And 

so,  as prosecutors,  we need to ensure that  when we do br ing 

cases,  i t  must  be  done,  as I  s tate in  paragraph 103,  a lways 

in  an even-handed,  open manner ,  hon est  manner,  a lways 

recognis ing the r ight  of  an accused to a fa i r  t r ia l .  10 

 As prosecutors,  we should hold that  r ight  to  a fa i r  

t r ia l  as sacrosanct ,  whatever  i t  means .   But  in  par t icu lar ,  the  

r ights of  the accused must  be protected,  but  equal ly .   And I  

hasten to add,  because i t  is  o f ten in  the context  of  a  fa i r  t r ia l ,  

one fo rgets or  perhaps re legates the r ights of  v ic t ims to a fa i r  

t r ia l  to  fur ther  down the ladder .   And so one needs to  

recognise the r ights of  a l l  those,  the accused,  the v ic t im,  to  

ensure that  there  is  a fa i r  t r ia l .   And as prosecutors ,  we are  

requi red to,  i f  we ha ve evidence favourable to  an accused,  

we are requi red to present  i t  to  a Court ,  so that  we do not  20 

have any adverse ef fects or  the potent ia l  o f  a  person wrongly  

convicted.   So these are very,  very important  p r inc ip les  of  a  

fa i r  t r ia l .  

MR MOHLAMONYANE SC :    Thank you,  Advocate Batohi .   We 

can now move over to  paragraph F or  sect ion F of  your  
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a f f idavi t ,  where you deal  wi th  the independence of  the NPA 

on page 43,  the impart ia l i ty  of  i ts  of f ic ia ls  and the  

impl icat ions of  these imperat ives for  the administ ra t ion of  

just ice .   Now,  in  the major i ty  of  these paragraphs deal ing wi th  

th is  top ic of  the independence of  the NPA,  the prosecutor ia l  

independence and the independence of  p rosecutors  

permeates a lmost  a l l  the paragraphs conta ined in  th is  

sect ion.   

ADV BATOHI :    That  i s  cor rect .  

MR MOHLAMONYANE SC :    Now,  le t  us  take 104 and read i t  10 

wi th 105.   Exp la in what  you refer  to  as  funct ional  

independence.  

ADV BATOHI :    In  terms of  the Const i tu t ion and the NPA Act ,  

the funct ional  independence which I  wi l l  expla in and the  

impart ia l i t y  of  members of  the NPA in te rms of  car ry ing out  

the i r  dut ies are provided for .   And the funct ional  

independence refers or  re lates to the NPA's abi l i ty  to  conduct  

i ts  work wi thout  any fo rm of  in te r ference,  h indrance,  

obst ruct ion,  o r  coerc ion .   And so  i f  there is  any k ind of  

h indrance,  obst ruct ion,  et  cetera ,  that  wi l l  be impeding on the  20 

NPA's funct ional  independence and i ts  abi l i ty  to  per form i ts  

funct ions independent ly .   And the Code of  Conduct ,  wel l ,  105 

deals wi th the UN guidel ines on the ro le of  p rosecutors,  but  

these are incorporated in to the Code of  Conduct  of  the NPA,  

which is  deal t  wi th  in  paragraph 10 6,  which again ta lks to  the 
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independent  exerc ise of  the funct ions and powers in  

accordance wi th  the prosecut ion  pol icy,  the prosecut ion 

pol icy d i rect ives,  and be f ree f rom pol i t i ca l ,  pub l ic ,  and 

jud ic ia l  in te r fe rence .    

 Paragraph C of  the Code of  Conduct  fur ther  deals  

wi th the issue of  prosecutors per fo rming thei r  dut ies  wi thout  

fear ,  favour,  o r  pre judice and carry ing out  the i r  funct ions 

impart ia l l y .   And i t  sets out  var ious requi rements  which  

f leshes out  what  th is  impart ia l i t y  enta i ls .   And fo r  present  

purposes,  I  wi l l  deal  wi th  some aspects of  that .   I t  provides 10 

that ,  wel l ,  i tem C of  the Code of  Conduct ,  C,  subparagraph 

C,  p rovides that :  

“P rosecutors in  act ing impart ia l l y  should  

take in to considerat ion the publ ic  in terest  as  

d is t inct  f rom media or  par t isan in terests and 

concerns,  however voci fe rously these may 

be presented. ”  

I tem C,  sub F,  s t ipu lates that :  

“P rosecutors  must  act  wi th  object iv i ty  and 

pay due at tent ion  to the const i tu t ional  r igh t  20 

to equal i ty . ”  

I tem C,  sub G,  provides that :  

“P rosecutors must  take in to account  a l l  

re levant  c i rcumstances of  a  case at  hand 

and ensure that  reasonable enqui r ies …”  



20 NOVEMBER 2025  –  DAY 4  

Page 60  o f  98  

Reasonable enqui r ies ;  

“…are made about  ev idence ,  i r respect ive of  

whether  these enqui r ies are  to  the  

advantage or  d isadvantage of  the  a l leged 

of fender . ”  

And sub H st ipu la tes that :  

“P rosecutors must  be sensi t ive to  the needs 

of  v ic t ims and do just ice between the v ic t im,  

the accused,  and the communi ty accord ing  

to the law and the  d ictates of  fa i rness. ”  10 

And sub I  provides that  prosecutors ,  as we ment ioned ear l ie r ,  

the Code of  Conduct  s tates :  

“…must  assist  the Court  to  arr i ve at  a  jus t  

verd ict  and in  the event  of  convict ion an 

appropr ia te sentence based on the evidence 

presented. ”  

MR MOHLAMONYANE SC :    May I  take you a l i t t le  backwards 

to paragraph 104 where you ment ioned that?  

CHAIRPERSON :    Might  I  Judge,  just  for  c lar i ty  fo r  anybody 

who is  l i s tening ,  that  we are a l l  lawyers .   Prosecutors,  they 20 

act ,  advocates,  some are at to rneys,  they are lawyers,  but  in  

terms of  the law,  they are publ ic  servants .   Am I  cor rect?  

MR MOHLAMONYANE SC :    You are,  Madam Chair .   You are  

correct .  

CHAIRPERSON :    They are d isc ip l ined in  terms of  the MMS 
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or  they are guided by the pr inc ip les of  publ ic  serv ice.  

MR MOHLAMONYANE SC :    I t  is  correct ,  Madam Chair ,  

because even the President  has ind icated in  the terms of  

reference that  we should take,  we should have regard to the  

provis ions of  the SMEE.  

CHAIRPERSON :    I t  may be important ,  therefore,  for  anybody 

who does not  understand th is  d ichotomy ,  to  c lear ly  

emphasise th is  independence,  because when you are a publ ic  

servant ,  i t  means you fa l l  wi th in  the head of  a par t icu lar  

department ,  which in  th is  case is  the Min ist ry  fo r  Just ice and 10 

Const i tu t ional  Development .   But  that  does not  necessar i l y  

mean that  in  the  execut ion of  your  dut ies as the  publ ic  

servant ,  you can be g iven inst ruct ions by the Execut ive .    

 I t  is  a  mat ter  that  should be made c lear er  out  there  

in  the publ ic  space.   For  those people  who understand that  

prosecutors are publ ic  servants,  they can be to ld by anybody 

in  the execut ive  posi t ion what  to  do or  what  not  to  do .   The 

answer may not  be fo r  now,  counsel .   I  do not  want  to  take 

you by surpr ise,  but  I  thought  that  some of  these aspects ,  for  

the people who do  not  understand,  may need to be c la r i f ied  20 

by . . . [ in te rvenes]  

MR MOHLAMONYANE SC :    DPP,  yes.  

ADV BATOHI :    …the Advocate Batohi ,  as she test i f ies.  

MR MOHLAMONYANE SC :    I  am inc l ined to hasten to ask 

her  at  th is  par t i cu la r  moment ,  whi le  she is  expla in ing the  
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independence of  a prosecutor  and the independence of  the  

prosecutor ia l ,  the prosecutor ia l  independence and the  

independence of  the NPA,  she can then expla in that  

independence of  a prosecutor  v is -à-v is  the prosecutor 's  

responsib i l i t y  towards the Min ister  of  Just ice .   But  that  is  

conta ined,  I  am advised by my jun ior  here,  but  i t  i s  actual ly  

conta ined in  sect ion 112,  paragraph 112,  I  beg your pardon .   

Advocate Batohi ,  in  the Act ,  the report ing dut ies,  your  

report ing dut ies  as an NDPP to the  Min ister  i s  conta in ed here,  

apart  f rom your accountabi l i ty  to  Par l iament .  10 

 Sect ion 33 deals wi th the Min ister 's  f ina l  

responsib i l i t y  over  p rosecut ing author i ty .   We would  request  

you to star t  deal ing wi th th is ,  s ta r t  wi th  the Min ister 's  f ina l ,  

sect ion 33,  where i t  deals w i th the Min ister 's  f ina l  

responsib i l i t y  over  p rosecut ing author i t y  and the prosecutor 's  

responsib i l i t y  towards the Min ister ,  and whether  the Min is ter  

can g ive  d i rect ion ,  prosecutor ia l  d i rect ions to the NPA or  i ts  

prosecutors .   Has that  perhaps been proper ly  ar t i cu lated?   

Did I  ar t icu late i t  proper ly  fo r  you to be able to?  

ADV BATOHI :    Yes,  thank you .   I  fo l low.  20 

MR MOHLAMONYANE SC :    Thank you.  

CHAIRPERSON :    Which paragraph in  the af f idavi t  are you 

d i rect ing her  to?  

MR MOHLAMONYANE SC :    To paragraph 112,  yes.  

CHAIRPERSON :    Thank you,  counsel .  
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MR MOHLAMONYANE SC :    You may proceed ,  Advocate  

Batohi .  

ADV BATOHI :    Thank you very much .   Thank you,  

Chai rperson.   Chai rperson,  i f  I  may,  before we go to my 

af f idavi t ,  we go to  sect ion 33 of  the  NPA Act ,  which sets out  

the Min ister 's  f ina l  responsib i l i t y  over  the prosecut ing 

author i ty .   Chai rperson,  the NPA Act ,  sect ion 33,  s ta tes,  and 

should I  read out  sect ion 33,  g iven that  i t  deals wi th the  

Min ister 's  f ina l  responsib i l i t y ,  and then I  can answer  in  that  

context .   I f  I  may,  Chai rperson,  counsel .  10 

MR MOHLAMONYANE SC :    P lease read sect ion  33,  the  

whole of  i t ,  in to the record .   I  th ink that  wi l l  enable  you to .   

Sect ion 33,  1 and 2.  

ADV BATOHI :    Yes,  so sect ion 33 (1)  states:  

“The  Min iste r  sha l l ,  for  purposes o f  sect ion  

179 of  the Const i tu t ion,  th is  Act ,  or  any 

other  law concern ing the prosecut ing  

author i ty ,  exerc ise f ina l  responsib i l i ty  over  

the prosecut ing author i t y  in  accordance wi th  

the provis ions of  th is  Act . ”    20 

Subsect ion 2 :  

“To  enable the Min ister  to  exerc ise h is o r  he r  

f ina l  responsib i l i ty  over  the prosecut ing  

author i ty ,  as contemplated in  sect ion 179 of  

the Const i tu t ion,  the Nat ional  Di rector  shal l ,  
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a t  the request  of  the Min ister :  

a .  Furn ish the Min ister  wi th  in fo rmat ion or  

a report  wi th  regard to any case,  mat ter ,  

or  subject  deal t  wi th  by the Nat ional  

Di rector  o r  Di rec tor  in  the exerc ise of  

the i r  powers,  the  carry ing out  of  the i r  

dut ies  and the per fo rmance of  the i r  

funct ions.    

b .  Provide the Min ister  wi th  reasons fo r  

any decis ion taken by a Di rector  in  the  10 

exerc ise of  h is  or  her  powers ,  the  

carry ing out  of  h is  o r  her  dut ies,  o r  the  

per fo rmance of  h is  o r  her  funct ions .    

c .  Furn ish the Min ister  wi th  in format ion 

wi th regard to the prosecut ion pol icy  

referred to in  sect ion 2 (1) (a) .  

d .  Furn ish the Min ister  wi th  in format ion 

wi th regard to pol icy d i rect ives referred  

to in  sect ion 21(1)(b) .    

e .  Submit  reports contemplated in  sect ion  20 

34 to the Min ister ;  and  

f .  Arrange meet ings between the Min ister  

and members of  the prosecut ing  

author i ty . ”  

So the mat ter  of  the Min ister 's  f ina l  responsib i l i t y  over  the  
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NPA has been the  subject  of  much d iscussion,  and i t  was a lso  

deal t  wi th  in  the Zondo Commission .   And in  terms of ,  in  l ine  

wi th what  sect ion  33 states,  and to answer your quest ion,  

Chai rperson,  yes,  i t  is  important  that  i t  is  understood what  

the Min ister 's  f ina l  responsib i l i ty  means in  the context  of  the  

independent  mandate of  the NPA as set  out  in  the  

Const i tu t ion and in  the Act .   I t  is  cer ta in ly  not  ak in  to ,  the 

Nat ional  Prosecut ing Author i t y  is  a  const i tu t ional  en t i ty  that  

res ides wi th in the Department  o f  Just ice,  but  i t  is  a  

const i tu t ional  ent i ty  unl i ke the res t  of  the Department  over  10 

which the Min ister  may d i rect ,  manage,  o r  cont ro l .  

 I  do not  want  to  use incor rect  words,  but  as you had 

ind icated,  Chai rperson,  the Min ister  can in form or  te l l  people 

wi th in the Department  what  needs to be done .   But  wi th  

regard to the NPA,  because of  i ts  independent  const i tu t ional  

mandate,  the Min ister 's  f ina l  responsib i l i t y  is  set  out ,  is  

l imi ted to what  i s  set  out  in  paragraph 33 .   And in  as much as 

the Min ister  can ask for ,  for  example,  a report  wi th  regard to  

any case,  can ask fo r  in format ion  about  the reasons for  a  

decis ion that  has been taken,  the  M in ister  cannot  te l l  o r  20 

d ictate to  the prosecut ing author i t y  what  p rosecutor ia l  

decis ions need to  be taken.  

 And that  i s  the d i f ference between the Min ister 's  

overs ight  or  the ro le of  the Min ister  insofar  as h is or  her  f ina l  

responsib i l i t y  is  concerned v is-à-v is  the ro le of  a  Min ister  v is -
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à-v is  in  respect  o f  the Department .   So the Act ,  and I  deal  

wi th  i t ,  i f  counsel  can guide me,  you referred me to a  

par t icu lar  paragraph.  

MR MOHLAMONYANE SC :    Paragraph 112,  Advocate Batohi .  

ADV BATOHI :    112.  

MR MOHLAMONYANE SC :    On page 46.   And whi ls t  you are  

doing that ,  a l lude a lso to the fact  that  prosecutors,  inc luding  

DPPs,  a re publ ic  servants and are subject  to  the SM MS. 

ADV BATOHI :    I  do need to c la r i fy  that ,  actual ly .   I  am glad 

you ra ised that  and reminded me,  sor ry,  reminded me of  i t .   10 

MR MOHLAMONYANE SC :    Yes.  

ADV BATOHI :    Yes,  prosecutors,  we are a l l  publ ic  servants .   

We serve the publ ic .   But  I  want  to  emphasise that  the  

members of  the prosecut ing author i ty  are appointed in  terms 

of  the Nat ional  Prosecut ing Author i ty  Act ,  and they are not  

appointed in  te rms of  the Publ ic  Serv ice Act .   So there is  a  

d is t inct ion to be drawn in  terms of  the appl icabi l i ty  of  cer ta in  

inst ruments in  respect  of  publ ic  servants appointed in  te rms 

of  the PSA,  the  Publ ic  Serv ice  Act ,  and the Nat ional  

Prosecut ing Author i t y  Act .   So there  is  a  d is t inct ion.   I  do  not  20 

have a l l  o f  i t ,  but  i t  is  important  to  understand that  the Publ ic  

Serv ice Act ,  the NPA staf f  appointed in  terms of  the NPA Act .  

MR MOHLAMONYANE SC :    And Advocate Batohi ,  pardon me 

to in tercept  you .   As the NDPP and ADPP,  sect ion 6 DPP,  are  

you subjected to the same disc ip l inary processes in  the same 
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way as an ord inary publ ic  servant  would be subjected to,  in  

the event  i t  occurs?  

ADV BATOHI :    The president ia l  appointments in  the NPA are  

not  subject .   They are subject  to  th is  process ,  that  is  a 

President 's  process to deal  wi th ,  to  address issues re lat ing  

to president ia l  appointments .   Wi th regard to the non -

president ia l  appo intments,  the d isc ip l inary processes are  

guided by the pub l ic  serv ice d isc ip l inary processes.  

MR MOHLAMONYANE SC :    Wi th in the st ructure of  the NDP,  

the ord inary,  o r  non -president ia l  appointments?  10 

ADV BATOHI :    Yes,  in  the NPA.  

MR MOHLAMONYANE SC :    Thank you.   Proceed.  

ADV BATOHI :    So the,  you refer red me to paragraph 112 .   

The fundamenta l ,  the two pr inc ip les borne out  by the  

leg is la t ive f ramework .   Chai rperson,  I  should in form the 

enqui ry that  112 a lso refers to  the  Mokgoro Enqui ry .   So I  

th ink we may be,  I  am in your hands,  Chai rperson .   I t  does 

deal  wi th  two fundamenta l  p r inc ip les .   But  we could move on 

to other  paragraphs.  

MR MOHLAMONYANE SC :    You do not  necessar i l y  have to 20 

deal  wi th  what  Mokgoro has deal t  w i th ,  Mokgoro  Enqui ry has 

deal t  wi th .   

ADV BATOHI :    Sure.  

CHAIRPERSON :    In  any event ,  I  th ink i t  is  just  a  regurg i ta t ion  

of  those pr inc ip les on autonomy.  
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ADV BATOHI :    That  is  cor rect .   I t  is ,  Chai rperson .   Perhaps 

I  can h ighl ight ,  Chai rperson,  that  the importance of  

independence of  a prosecutor  be ing jea lously guarded by 

prosecutors.   As I  ment ioned ear l ier ,  we should wi thstand,  

you know,  the possib i l i t y  that  var ious sectors,  whether  i t  is  

f rom the Execut ive ,  whether  i t  is  f rom the business sector ,  

whether  i t  is  c iv i l  society,  whether  i t  is  the media,  there can 

be a l l  amounts of  pressure f rom external  actors on a 

prosecut ing author i ty .    

 And as the NPA,  we need to make sure that  we are  10 

not ,  our  independence demands that  we are not  in f luenced 

by any of  those factors,  that  the only th ing that  guides and 

determines our  decis ions are the ev idence in  the docket ,  the  

prosecut ion pol icy and d i rect ives,  and that  we act  in  terms of  

the Code of  Conduct .   So th is  i s  real ly  h ighl ighted.   And as I  

ment ioned ear l ie r ,  an obst ruct ion to the work of  the NPA is  in  

fact  proscr ibed by the NPA Act .   I  th ink i t  i s  sect ion 41 that  

makes i t  an of fence to in te r fe re in  the work of  the NPA .    

 And that ,  the fact  that  i t  is  an of fence to in te r fe re in  

the work of  the NPA,  demonst rates  the importance of  the  20 

const i tu t ional  guarantee of  independence to ensure that  the  

NPA is  funct ional ly  independent ,  is  able to  do i ts  work  wi thout  

undue in f luence f rom any sector .  Chai rperson.  

MR MOHLAMONYANE SC :    Before  you proceed any fur ther ,  

whi ls t  you are on the,  on of fences and penal t ies,  does i t  
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happen in  pract ice  that ,  in  your  pract ices as a prosecutor  o r  

as a Nat ional  Di rector  of  Publ ic  Prosecut ions,  that  you come 

across h indrances that  can impede your work ?  

ADV BATOHI :    [No answer]  

MR MOHLAMONYANE SC :    Hindrances or  in ter fe rences?  

ADV BATOHI :    Yes,  I  understand,  I  understand the quest ion .   

Let  me say that  p rosecut ing in  South Af r ica at  th is  t ime is  a 

very compl icated and chal lenging job .   We have to do our  job,  

we have to ensure  that  our  const i tu t ional  obl igat ions are,  that  

we comply,  but  the fact  that  people  want  to  t ry  to  in f luence 10 

the work of  the NPA,  i t  happens.   And i t  can come f rom 

var ious sources,  but  we have to,  for  example,  even in  the 

media,  there is  reports,  there is ,  you know,  somet imes you  

have had,  and I  must  hasten to add that  th is  must  not  be  

seen,  the media is  an important  s takeholder  and,  you know,  

the invest igat ive journal is ts  have done incredib le work .  

 But  somet imes the pressure or  what  emerges in  the  

media,  I  had thought  could amount  to  an obst ruct ion of  

just ice,  where for  example statements,  you know,  come into  

the hands of  journal is ts  and these are publ ished and deta i led  20 

analys is of  cases,  et  cetera,  to  the point  where  I  have thought  

that  th is  could amount  to  an obst ruct ion in  the work of  the 

NPA.   But  i t  is ,  as I  sa id,  the  media is  an important  

s takeholder  and i t  has an important  job to do,  and they  have 

done incredib le work in  invest igat ive journal ism .  
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 But  I  th ink we a l l  need to be responsib le,  you know,  

in  te rms of  how we conduct  our  funct ions in  terms of  

s t rengthening the  ru le of  law and not  weakening i t .  

CHAIRPERSON :    Might  I  in te rpose,  counsel?  Somet imes 

less said,  much bet ter .  

ADV BATOHI :    I  agree,  Chai rperson.  

CHAIRPERSON :    Counsel ,  t h is  i s  a del icate space,  where  

we may say th ings which we do  not  want  or  a re not  in tended 

to be said .   What  counsel ,  Advocate Batohi  i s  saying about  

the a l leged in ter fe rences or  in f luences by cer ta in inst i tu t ions,  10 

so I  suggest  that  you do  not  t read,  not  go there .   Let  us  not  

go  there.   I t  does not  bear much re levant  o r  any,  at  least  for  

the purpose of  th is  case .   Unless,  o f  course,  I  am wrong.   But  

what  I  am saying,  somet imes less said,  much bet ter .   Let  us  

focus on what  is  re levant ,  because we may emerge out  of  

here having t r ipped on the toes of  o ther  people  

unintent ional ly .  

MR MOHLAMONYANE SC :    I  take i t .  

ADV BATOHI :    Chai rperson,  i f  I  may,  I  thank you fo r  that .   I  

do  want  to  say,  though,  that  there wi l l  be a l legat ions of  20 

in ter ference in  these mat ters and improper in f luence,  and so 

i t  is  important  for  the context  of  th is  case .   Evidence wi l l  be,  

at  a  la ter  s tage,  led in  that  regard.  

CHAIRPERSON :    By the media?  

ADV BATOHI :    No,  Chai rperson,  by the evidence leader.  
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CHAIRPERSON :    No,  no,  no .   You were ment ion ing instances 

of  in f luences and in ter ferences,  and you use d the media as  

an example .   

ADV BATOHI :    As an example,  Chai rperson.   That  i s  correct .   

I  am not  refer r ing  to  . . . [ in tervenes]  

CHAIRPERSON :    That  is  why I  am saying to you,  less sa id,  

much bet ter .   I f  i t  is  not  re levant  fo r  th is  case,  le t  us  not  get  

there.  

ADV BATOHI :    Certa in ly .   As far  as the media is  concerned,  

i t  is  not  re levant  for  these purposes .   Thank you,  10 

Chai rperson.  

MR MOHLAMONYANE SC :    Let  us now proceed,  Advocate  

Batohi ,  to  the  next  issue .   Go to page 48,  paragraph 116 .   Are  

you there?  

ADV BATOHI :    I  am.  

MR MOHLAMONYANE SC :    You deal  wi th  the  status and ro le  

of  p rosecutors as  conta ined in  the cr iminal  just ice handbook 

ser ies.   You do not  have to go in to any deta i l  about  that .   But  

I  need to refer  you to what  is  quoted there regard ing  

funct ional  prosecutor ia l  independence .   And i t  says :  20 

“P rosecutor ia l  independence re fers to  

ind iv iduals as we l l  as inst i tu t ions ,  and one 

such inst i tu t ion is  the NPA. ”  

Is  that  correct?  

ADV BATOHI :    That  i s  cor rect .  
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MR MOHLAMONYANE SC :    I  th ink up to th is  stage,  you have 

deal t  more than enough wi th the  –  you gave an extensive  

explanat ion about  prosecutor ia l  independence .   Let  us  move 

forward.   Because a l l  these paragraphs,  most  of  them conta in  

–  we are deal ing wi th prosecutor ia l  independence up to  

paragraph 126.  

ADV BATOHI :    Yes,  and i t  is  set  ou t  in  the Code of  Conduct . . .  

MR MOHLAMONYANE SC :    I t  is  set  out  fu l ly  in  the Code of  

Conduct .  

ADV BATOHI :    That  i s  cor rect .  10 

MR MOHLAMONYANE SC :    This then br ings us to page 54,  

where  the Mokgoro Enqui ry i s  dea l t  wi th .   I  would suggest  

that  we leave that .   Paragraphs 128,  129.  

CHAIRPERSON :    I  might  just  say for  people,  everyone to  

understand that  basica l ly  these paragraphs tend to deal ,  

subject  to  correct ion of  course,  seem to deal  wi th  the very  

autonomy that  we  have been ta lk ing about .  

MR MOHLAMONYANE SC :    That  is  so .  

CHAIRPERSON :    That  is  the substance of  those paragraphs.  

MR MOHLAMONYANE SC :    Yes.   20 

CHAIRPERSON :    Am I  r ight ,  counsel?  

ADV BATOHI :    That  is  correct ,  Chai rperson .   And i f  I  may 

emphasise  paragraph 124,  where  the Const i tu t ional  Court  

has emphasised the importance of  the NPA in the  

administ rat ion of  just ice,  and then again  refer r ing  to the 
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const i tu t ional  guarantee of  independence of  the prosecut ing  

author i ty ,  requi r ing that  we,  of  course,  exerc ise our  funct ions 

wi thout  fear ,  favour,  or  p re judice,  but  the Court  goes on to 

say that :  

“The reason fo r  th is  i s  not  d i f f icu l t  to  

expla in .   Wi th a mal leable,  cor rupt ,  o r  

dysfunct ional  p rosecut ing author i t y ,  many 

cr iminals,  especia l ly  those hold ing posi t ions 

of  in f luence,  wi l l  ra re ly,  i f  ever ,  answer fo r  

the i r  cr iminal  deeds. ”  10 

Thank you,  Chai rperson.  

MR MOHLAMONYANE SC :    Let  us  then move over  to  page 

58,  where you deal  wi th  reasons for  refer r ing a compla int  

regard ing Advocate Chauke to the President  wi th in the  

purv iew of  sect ion 12 (6) ,  read wi th  sect ion 14(3)  of  the NPA 

Act .   Maybe,  as a star t ,  remind everyone e lse as to when you 

were appointed Nat ional  Di rector  of  Publ ic  Prosecut ions.  

ADV BATOHI :    I  was appointed on –  I  took of f ice ,  my 

appointment  was announced in  December ,  I  took of f ice f rom 

the 1st  of  February 2019.  20 

MR MOHLAMONYANE SC :    And you deal  wi th  that  in  

paragraph 135 of  your  af f idavi t .  

ADV BATOHI :    That  i s  cor rect .   I  should,  perhaps for  purpose 

of  the record,  I  may have ment ioned i t ,  ment ion that  I  a lso  

served as a DPP in KwaZulu -Nata l  f rom 2002 to 2009 .   That  
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was for  about  seven years before I  went  to  The Hague,  to  the 

Internat ional  Cr iminal  Court ,  and then returned in  2019 to  

take up the cur rent  posi t ion.  

CHAIRPERSON :    I  beg your pardon,  2002 to 2009?  

ADV BATOHI :    That  i s  cor rect ,  the  DPP of  KwaZulu -Nata l .   

CHAIRPERSON :    DPP KZN.  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    As a prosecutor  or  as a Di rector?  

ADV BATOHI :    As the DPP,  as a Di rector  of  Publ ic  

Prosecut ions .   10 

CHAIRPERSON :    As a DPP.  

ADV BATOHI :    Ja,  the same posi t ion that  Advocate Chauke 

current ly  holds.  

MR MOHLAMONYANE SC :    Did you a lso prosecute in  the  

lower Courts pr io r  to  that?  

ADV BATOHI :    Yes,  I  s tar ted prosecut ing in  1986 and 

prosecuted in  the  lower Courts,  deal ing wi th the most  –  the  

least  ser ious of fences,  and then proceeded to the High Court  

in  1992 in  Durban,  where I  prosecuted in  the High Court  f rom 

deal ing wi th murder cases,  rapes,  robber ies,  the ser ious 20 

cases that  are deal t  wi th  in  High Courts,  and then was 

appointed a Deputy DPP in,  I  th ink i t  was 1997 .  

 And then pr ior  to  that ,  Chai rperson,  for  the purpose 

of  record perhaps,  I  was appointed a Lead er of  Evidence in  

the –  wel l ,  not  Leader of  Evidence.   I  was appointed as one 
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o f  two prosecutors in  the uni t  that  was set  up by President  

Mandela to  invest igate at roc i t ies  commit ted dur ing the 

apartheid era in  1995 to 1997 ,  I  was involved in  that .  

 Became a Deputy  DPP in 1998,  I  became the Head 

of  Scorp ions,  the Di rectorate of  Specia l  Operat ions in ,  I  th ink  

i t  was around 1999 ,  I  must  check these dates ,  and then 

became the Di rector  of  Publ ic  Prosecut ions in  KwaZulu -Nata l  

in  2000 unt i l  2009 when I  le f t  to  The Hague and then returned 

in  2019.   Thank you,  Chai rperson.  

CHAIRPERSON :    Counsel ,  a l l  o f  us ,  our  p rof i les are in  a 10 

publ ic  space .   I  know that  her  prof i le  may be in  a publ ic  

space.   Is  i t  not  possib le to  get  her  CV and present  i t  to  us?  

MR MOHLAMONYANE SC :    That  may be possib le.  

CHAIRPERSON :    Wi th a l l  the mi lestones that  she has 

achieved,  may we have copies of  her  prof i le?  

MR MOHLAMONYANE SC :    I  wi l l  ar range for  that ,  Madam 

Chai r .  

CHAIRPERSON :    Wi l l  i t  be possib le,  madam? 

ADV BATOHI :    Yes,  cer ta in ly ,  Cha i rperson .   

CHAIRPERSON :    Thank you.   [ Ind ist inct  –  1:10:08]… ,  as my 20 

s is ter  was just  br ing ing to my at tent ion,  the f i rs t  few 

in t roduct ion words,  you were a prosecutor  s ince December  

1985.  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson .  

CHAIRPERSON :    In  KZN.  
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ADV BATOHI :    That  i s  cor rect .  

CHAIRPERSON :    I  beg your pardon .   I  am being to ld that  I  

am doing the wrong th ing here .   The in t roductory word to 

paragraph 133,  you were a prosecutor  s ince December 1985 

as a prosecutor .    

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  

CHAIRPERSON :    In  KZN.  

ADV BATOHI :    That  i s  so.  

CHAIRPERSON :    Thank you.   I  beg your pardon,  gent lemen.  

MR MOHLAMONYANE SC :    Madam Chai r ,  may I  a t  th is  stage 10 

ask as to what  t ime are we expected to adjourn fo r  lunch 

recess?  I t  is  a lmost  hal f  past  one.  

CHAIRPERSON :    Because we had breakfast  la te,  we could  

adjourn at  two o 'c lock.  

MR MOHLAMONYANE SC :    That  is  in  order .  

CHAIRPERSON :    Unless,  of  course,  i f  someone would l ike 

to  go to the c l in ic ,  you can le t  me know .   For  the c l in ic ,  we 

can take a f ive -minute break.    

MR MOHLAMONYANE SC :    To st re tch our  legs as wel l .  

CHAIRPERSON :    Yes.  20 

MR MOHLAMONYANE SC :    May we take a f i ve -minute 

break?  

CHAIRPERSON :    Yes,  s i r .   Yes,  thank you ,  Advocate  

Mohlamonyane,  we  wi l l  take a very short  break to go and take 

medic ine.   Thank you.  
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ENQUIRY ADJOURS 

ENQUIRY RESUMES 

CHAIRPERSON :    Good af te rnoon,  Advocate Batohi .   I  am 

sorry we got  delayed a b i t .   There were some technica l  

chal lenges that  we were resolv ing wi th the IT people .   Hence,  

we star ted a l i t t le  b i t  la te and …[ indist inct ] .   We begin,  

Counsel .    

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   

Advocate Batohi ,  when we adjourned,  you were deal ing wi th  

paragraph 133,  and you a lso g ive a  short  resume of  yoursel f .   10 

And at  the la ter  s tage,  i t  wi l l  be made avai lab le in  whatever  

form to the Panel  and to everybody e lse.   Now,  le t  us  begin  

by going to paragraph 135,  which wi l l  lead us to your reasons 

for  referr ing the mat ter  to  the Of f ice of  the President .    

CHAIRPERSON :    Proceed.  

ADV MOHLAMONYANE SC :    Proceed there.    

CHAIRPERSON :    The paragraph?   

ADV MOHLAMONYANE SC :    We are on paragraph 135.   

Page 58,  Advocate Batohi .  

ADV BATOHI :    I  am there.    20 

ADV MOHLAMONYANE SC :    When you arr ived,  when you 

took up of f ice,  le t  me rephrase,  you d iscovered that  there  

were cer ta in mat ters,  ser ious mat ters,  that  were af fec t ing not  

only the in tegr i ty  of  the NPA,  but  a lso  i ts  funct ion ing ,  how i t  

funct ioned.   Can you e laborate on that?   
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ADV BATOHI :    Yes,  thank you,  Counsel .   Upon tak ing of f ice,  

wel l ,  even before I  took of f ice,  there had been,  fo r  a number 

of  years pr ior  to  that ,  a l legat ions,  and much in  the publ ic  

space,  about  a l legat ions of  capture  of  the NPA in the  context  

of  State Capture.   When I  took of f ice,  I  d iscovered that  there  

was a lo t  –  th is  credib i l i t y  of  the NPA had been ser iously  

dented because o f  these a l legat ions.  

 There were ser ious a l legat ions against  members of  

the leadership of  the NPA,  inc luding my predecessor,  

Advocate Abrahams,  Advocate J iba,  Advocate Mrwebi ,  who 10 

served as Nat iona l  Di rector ,  Act ing Nat ional  Di rector ,  Deputy  

Nat ional  Di rector ,  and Specia l  Di rector  of  Publ ic  

Prosecut ions.   That  would apply to  Advocate Mrwebi  in  the  

NPA.    

 And as a resul t  o f  these a l legat ions,  the President  

had inst i tu ted an enqui ry in to the  f i tness to hold of f ice of  

Advocates J iba and Mrwebi ,  which  was headed by Just ice 

Mokgoro.   In  fact ,  when I  took of f ice in  February of  2019,  the  

Mokgoro Enqui ry had sat ,  but  had not  rendered i ts  report .   I ts  

report  was rendered on the 1 s t  o f  Apr i l  in  2019.   The 20 

a l legat ions against  Advocate J iba  re lated to,  and I  should,  

f i rs t  before I  say anyth ing fur ther ,  Chai rperson,  I  should say 

that  I  found th is  when I  came to the NPA.   I  was not  in  the  

NPA at  the t ime.   I  do not  have personal  knowledge of  th is .   I  

th ink I  do  ment ion  i t  la ter  in  my af f idavi t ,  but  I  have –  what  I  
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wi l l  test i fy  about  a re issues that  I  have g leaned f rom evidence 

and f rom other  mater ia l  that  I  have had access to.    

CHAIRPERSON :    L ike you said in  your  opening address,  

when you were asked by Counse l  that  some of  the facts 

per ta in ing to th is  mat ter ,  you do not  necessar i l y  have 

personal  knowledge thereof .  

ADV BATOHI :    That  i s  correct ,  Chai rperson.   So there were  

many a l legat ions,  and they inc luded the mat ter  of  Major  

General  Johan Booysen,  who was the former head of  the 

Di rectorate for  Pr ior i t y  Cr imes Invest igat ion,  known as the  10 

DPCI,  o r  co l loquia l ly  referred to as the Hawks in  KwaZulu -

Nata l ,  and that  those a l legat ions were a lso other  subject  of  

th is  current  enqui ry.    

 So the a l legat ions against  Advocate Chauke in  

respect  of  the Booysen mat ter  re la te in  large measure to the  

same issues that  were in  the Mokgoro,  that  the Mokgoro  

Enqui ry was looking in to.   The a l legat ions against  Advocate  

Mrwebi  in  the Mokgoro Enqui ry re l ated to h is  dec is ion to  

wi thdraw charges against  L ieutenant  General  Richard  Mdlu l i ,  

who was the Head or  the fo rmer Head of  Cr ime Inte l l igence.  20 

 This present  enqui ry a lso re lates  to a  decis ion to  

wi thdraw charges against  Mdlu l i ,  I  would refer  to  as Mdlu l i .   

However,  the decis ion taken by Advocate Chauke to wi thdraw 

the cr iminal  charges against  Mdlu l i  re la te to  d i f ferent  

charges.   The ones taken by  Advocate Mrwebi  re lated to f raud 



20 NOVEMBER 2025  –  DAY 4  

Page 80  o f  98  

and other  re lated  charges.   This one re lates to murder and 

other  charges tha t  I  wi l l  deal  wi th  la te r .    

 The Mokgoro Enqui ry concluded that  in  v iew of  the  

tota l i ty  of  ev idence,  I  paraphrase,  J iba and Mrwebi  were  

found not  f i t  and proper to  hold respect ive of f ices.   

Separate ly at  the t ime when I  took of f ice,  the Judic ia l  

Commission of  Enqui ry in to A l legat ions  of  State Capture,  

Cor rupt ion and Fraud in  the Publ ic  Sector ,  inc luding Organs 

of  State,  known as the State Capture Commission or  the 

Zondo Commission,  which was establ ished on the 9 t h  o f  10 

February 2019,  sor ry,  2018,  and chai red by the then Deputy  

Chief  Just ice Raymond Zondo had been enqui r ing in to  

a l legat ions.  

 Par t  o f  the enqui ry of  the Zondo Commission,  par t  o f  

the invest igat ions at  the t ime,  I  am aware,  a lso re lated to  

a l legat ions against  var ious NPA of f ic ia ls  and thei r  

involvement  in  the prosecut ion o f  Booysen and a lso wi th  

regard to the wi thdrawal  of  the ch arges against  Mdlu l i .   We 

are on page,  paragraph 140.   Should I  cont inue?   

ADV MOHLAMONYANE SC :    Cont inue,  Advocate Batohi .    20 

ADV BATOHI :    From paragraph 140,  Chai rperson,  the  

essence of  the case against ,  wel l ,  the  essence of  the 

Booysen mat ter  is  set  out .   As I  say,  i t  is  what  I  have g leaned 

f rom evidence and other  mater ia l .   In  ear ly  2020,  Advocate 

J iba,  in  her  capaci ty  as Act ing Nat ional  D i rector  
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…[intervenes] .  

ADV MOHLAMONYANE SC :    I  beg your pardon?  You must  

have misread i t .   I t  is  2012.  

ADV BATOHI :    I  beg your pardon.   Thank you,  Counsel .   In  

ear ly  2012,  in  her  capaci ty  as Act ing Nat ional  Di rector ,  J iba  

decided to set  up  a team of  p rosecutors f rom Gauteng and 

North West  to  conduct  the prosecut ion of  pol i ce of f ic ia ls  in  

KwaZulu -Nata l .   These pol ice of f i c ia ls  were in  the main f rom 

the Ser ious and V io lent  Cr imes Uni t  in  KZN.   And I  wi l l  re fer  

to  them as somet imes,  perhaps,  the SVC Uni t .   Advocate  10 

Chauke was the DPP of  South Gauteng at  the t ime 

…[intervenes] .  

CHAIRPERSON :    Could I  in terrupt  you,  Advocate Batohi?   

Advocate Mohlamonyane,  I  wi l l  s t i l l  go back to that  point  o f  

deal ing wi th these bundles behind us.   You just  refer red to  

the Mokgoro Commission of  Enqui ry.   I  know that  we have 

bundles that  we received,  o r  the Enqui ry received f rom the 

NPA.   And of  the  bundles,  the Mokgoro bundles  const i tu te  

these two bundles .   And as she agreed yesterday,  we should  

be in  a posi t ion to  mark these bundles.   Remember,  when you 20 

f in ish,  you must  send the ent i re  record to the President  and 

i t  must  be proper ly  bundled,  co l la ted,  and paginated.   May 

we,  and p lease remind me.   I  should not  be reminding you 

again and again.   May we refer  to  th is  bundle as ident i f ied in  

the index?  I  th ink  i t  is  ca l led MC.  MC,  we should be Mokgoro  
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Commission.  

ADV MOHLAMONYANE SC :    That  is  correct ,  Chai r .    

CHAIRPERSON :    And we wi l l  ca l l  i t  MC1 and MC2.   MC1 is  

f rom page 1 to page 00556.   I  beg your pardon,  i t  is  MC1 f rom 

page 1 to 275.   And then MC2 wi l l  be f rom 276 to 556.   I f  you 

l ike,  you can refer  to  i t  as exhib i t ,  as you d id wi th the former 

exhib i t ,  EXHIBIT MC2.   And  the f i rs t  one,  EXHIBIT MC1.   Yes,  

thank you,  Counsel .   I  should remind you of  that .   When you 

touch on the evidence in  respect  of  which bundles have been 

f i led of  record,  p lease remember your jun ior  counsel  and 10 

senior  counsel  wi l l  a lso remember that  to  remind you,  o r  to  

remind us so that  we can do the r ight  th ing.   You may 

proceed,  s i r .    

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   

Advocate Batohi ,  we are on paragraph 141.    

ADV BATOHI :    Yes,  that  is  correct ,  142.   Sorry,  142.  

ADV MOHLAMONYANE SC :    You got  to  142,  yes.    

ADV BATOHI :    That  i s  cor rect .    

ADV MOHLAMONYANE SC :    Yes.  

ADV BATOHI :    I f  I  may proceed?   20 

ADV MOHLAMONYANE SC :    Yes,  you may proceed.    

ADV BATOHI :    So Advocate Chauke was the DPP of  South 

Gauteng at  the t ime.   And for  a l l  in tents and purposes,  he 

was appointed as the leader of  the prosecut ion team and 

unlawfu l l y  acted as the de facto  DPP in th is  regard as h is  
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conduct  wi l l  demonst rate.   The a l legat ions against  Advocate  

Chauke in  essence re late to  the manner in  which he and other  

prosecutors deal t  wi th  the prosecut ion of  Booysen and other  

members of  the  Ser ious and V io lent  Cr imes Uni t .   And 

…[intervenes] .  

CHAIRPERSON :    I  am sor ry,  again,  I  just  want  us  to  do 

th ings r ight .   Because the heading on page 59 in  bold le t ters  

i s  the Booysen’s mat ter .   That  wi l l  then requi re us to mark  

the bundles refer r ing to th is  aspect  of  the case.   And we have 

about  11 bundles in  respect  of  …[in tervenes] .  10 

ADV MOHLAMONYANE SC :    The Booysen mat ter .    

CHAIRPERSON :    The Booysen’s mat ter .   I  wi l l  ask my c lerk 

to  come over to  help me.   We have 11 bundles in  respect  of  

the Booysen’s mat ter .   I  beg your pardon,  I  see you are  

conferr ing.   My apologies,  I  see you are conferr ing  wi th the  

…[intervenes] .  

ADV MOHLAMONYANE SC :    My apologies.    

CHAIRPERSON :    No,  no,  that  is  okay.   You can take 

inst ruct ions or  confer  wi th  your co l league.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   20 

Thank you,  Madam Chai r ,  for  the opportuni ty .    

CHAIRPERSON :    Thank you.   Are you able to  resolve 

something wi th your jun ior?   

ADV MOHLAMONYANE SC :    Yes,  we are able to  resolve  

something because very soon I  was going to refer  Advocate  
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Batohi  to  a bund le which is  not  the Mokgoro Commission 

Bundle.    

CHAIRPERSON :    You are not  deal ing wi th the Booysen’s  

Bundle?   

ADV MOHLAMONYANE SC :    Yes,  but  ear l ier  on we referred 

to the Mokgoro Commission Bundle and there is  a lso a  

Booysen Bundle which you say is  about  11,  you are having  

about  11 volumes.   But  then in  the course of  her  ev idence,  I  

was going in  a  moment  to  refer  her  to  Legal  Opin ions Bundle,  

to  a page in  the Legal  Opin ions Bundle and I  was f ind ing out  10 

f rom her as to  whether  is  i t  not  an opportune moment  before 

I  re fer  Advocate  Batohi  to  that  bundle to  then have i t  

appropr ia te ly  marked.  

CHAIRPERSON :    We wi l l  mark i t  when you come to i t .  

ADV MOHLAMONYANE SC :    I  am comfor table wi th that .    

CHAIRPERSON :    You see,  now we are at  Booysen’s  mat ter  

at  page 59,  s ta r t ing at  page 60,  that  heading.   So le t  us do i t  

sequent ia l l y  l i ke that  so that  we do not  confuse.   When you 

reach the Legal  Opin ions Bundle i t  i s  wr i t ten LO numbers,  we 

wi l l  name i t .   Just  remember th at .   So we are now at  the  20 

Booysen’s mat ter ,  11 bundles.   We wi l l  name them B1 to the 

last  number,  B1 to B11.   And I  am sure the team for  Advocate 

Chauke wi l l  remember the naming of  those bundles because 

apparent ly  there is  s t i l l  go ing to be more bundles coming.   

Otherwise we wi l l  a l l  be confused here wi th the documents  
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that  we have been refer red to.   Wi l l  that  make i t  easier  for  a l l  

o f  us to  fo l low?  In  accordance wi th  the index.    

ADV HULLEY SC :    Thank you,  Judge.   I t  should be f ine.   I  

should note though that  on the e lect ronic vers ion we only  

have e ight  and not  11 volumes f rom the Booysen’s mat ter .    

CHAIRPERSON :    Yes,  that  may be the case,  but  you can just  

confer  wi th  the c le rk about  the completeness of  your  vo lumes.    

ADV HULLEY SC :    Thank you,  Judge.    

CHAIRPERSON :    Okay.   I t  might  just  have happened wi th 

the b inding,  I  do not  know,  but  do check wi th our  c le rks.    10 

ADV HULLEY SC :    We wi l l  do so.   Thank you,  Judge.    

CHAIRPERSON :    Yes,  thank you.   We have marked the 

bundles accord ingly.    

ADV MOHLAMONYANE SC :    And what  about  the pages?   

CHAIRPERSON :    The pages are in  the bundle themselves.   

They are marked B number 001,  00  something.   I t  is  just  the 

label l ing as we spoke yesterday,  that  we are g iv ing the  

bundles names to ident i fy  them.  The contents are proper ly  

indexed in  the document .   That  is  page 1 ,  page b lah,  b lah,  

b lah up to the end of  the volume.  20 

ADV MOHLAMONYANE SC :    Ja,  we wi l l  la ter  f ind out  as to  

which one is  B1 and which one is  B2.    

CHAIRPERSON :    Yes.   Wel l ,  those are your documents.   So 

we got  them f rom the NPA.   So we just  d id what  we d id to  

make our  work easier .   You may proceed.  
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ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   Let  

us go back,  Advocate Batohi .   Quick ly t ie  142  and 143.   You 

were expla in ing that  Booysen was a member of  the Ser ious 

and V io lent  Cr imes Uni t .   May you proceed?   

ADV BATOHI :    Yes,  so the a l legat ions against  Advocate  

Chauke re late in  essence to the manner in  which he and other  

prosecutors deal t  wi th  th is  Booysen prosecut ion.   Wel l ,  the  

prosecut ion,  I  am refer r ing to  i t  as the Booysen prosecut ion,  

but  i t  i s  p rosecut ion of  Booysen  and other  members of  the  

Ser ious and V io lent  Cr imes Uni t  and thei r  conduct  in  th is  10 

process leading up to the two separate appl icat ions that  were 

brought  in  the H igh Court  re lat ing to these racketeer ing 

cer t i f icates,  and I  wi l l  deal  wi th  these appl icat ions in  a  

moment .  

 I  wi l l  deal  now wi th the essence of  Advocate  

Chauke 's conduct .   On 17 August  2012,  Advocate J iba issued 

two racketeer ing cer t i f icates for  p rosecut ion of  Booysen and 

members of  the Ser ious and V io lent  Cr imes Uni t .   Before I  

proceed any fur ther ,  Chai rperson ,  maybe I  should  expla in 

that  racketeer ing  charges are brought  in  terms of  the  20 

Prevent ion of  Organised Cr ime Act  and in  terms of  the Act ,  i t  

is  the Nat ional  Di rector  that  must  author ise prosecut ions in  

respect  of  racketeer ing charges.  

 So,  J iba would have issued these cer t i f icates in  her  

capaci ty  as the Act ing Nat ional  Di rector  at  the t ime and these 
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cer t i f icates re lated to cont ravent ions of  sect ion 2(1)(e)  and 

2(1) ( f )  o f  the Prevent ion of  Organised Cr ime Act  121 of  1998 

which is  refer red to as POCA, P -O-C-A.   Chai rperson,  af ter  

these cer t i f icates  were issued to  proceed by the  act ing  

Nat ional  Di rector  to  proceed on these racketeer ing charges,  

Booysen inst i tu ted an appl icat ion to rev iew these charges 

and have them set  as ide,  to  rev iew and set  as ide the  

racketeer ing cer t i f icates  that  were issued by the  Act ing  

Nat ional  Di rector .    

 My understanding is  that  th is  was in  ear ly  2013,  but  10 

we can easi ly  ver i fy  that .   Booysen a l leged in  h is  rev iew 

appl icat ion that  af ter  the receipt  o f  the  ind ictment ,  he  

requested J iba to make avai lab le a l l  the documents on which  

the State in tended to re ly .   In  compl iance as a resul t  o f  th is ,  

23 dockets were  made avai lab le  to  h im,  and I  should  

…[intervenes] .  

CHAIRPERSON :    Sorry to  in terpose.   Is  i t  de l iberate that  

Advocate J iba is  referred to as J iba whi le ,  fo r  example,  

Advocate Chauke is  referred as Advocate Chauke or  is  i t  a  

typo,  or?   20 

ADV BATOHI :    Chai rperson,  we refer  to  Advocate  Chauke 

everywhere as Advocate and everyone e lse is  refer red to by 

just  the surname.  

CHAIRPERSON :    By just  the surname?   

ADV BATOHI :    We can –  yes,  that  is  correct .    
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CHAIRPERSON :    So i t  is  a common…   

ADV BATOHI :    Everyone e lse is  just  the surname,  but  

Advocate Chauke,  who is  the subject  of  th is  enqui ry,  who is  

referred to as Advocate Chauke throughout .  

CHAIRPERSON :    Thank you.  

ADV BATOHI :    But  we are happy to,  o f  course,  refer  to  h im 

as Advocate J iba.    

CHAIRPERSON :    No,  no,  I  just  wanted to understand the  

why behind.    

ADV BATOHI :    Thank you.  10 

CHAIRPERSON :    Why d id –  thank you.   

ADV BATOHI :    Thank you.   So i f  I  may cont inue,  

Chai rperson.    

CHAIRPERSON :    A l l  r ight .  

ADV BATOHI :    Af ter  Booysen requested the documents on 

which the State in tended to re ly  in  the prosecut ion  of  the  

racketeer ing charges against  h im,  he received 23 dockets.   

Accord ing to Booysen,  he said tha t  he is  ment ioned in  only 

two of  these 23 dockets.   In  one of  th e two dockets,  he is  

ment ioned in  the  statements of  two wi tnesses.   Both these 20 

wi tnesses stated that  he  arr ived on the scene of  a  shoot ing 

in  a hel icopter  af ter  the event .   Perhaps I  should a lso c la r i fy  

for  the Commit tee .    

 Chai rperson,  in  a l l  o f  these cases,  the  deceased 

persons were suspects in  var ious invest igat ions,  and the 
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deta i ls  of  th is  ev idence wi l l  be provided by other  wi tnesses,  

but  just  to  g ive the Commit tee a context  of  these charges.   So 

Booysen ment ioned that  in  the one docket ,  the two wi tnesses 

stated he arr ived on the scene af ter  the shoot ing.   And in  the  

second docket ,  the wi tness states that  a lso he not iced 

Booysen on the scene af ter  the inc ident  had taken p lace,  the 

shoot ing had taken p lace.  

CHAIRPERSON :    Sorry,  sor ry,  Madam.  I  suppose we have 

not  been able to  peruse th rough the 11 bundles suf f ic ient ly .   

We carefu l ly  went  through them.  I  do not  remember seeing 10 

some of  the statements.   And perhaps i f  you are aware,  or  i f  

Counsel  i s  aware that  the two statements that  you are 

referr ing to,  that  Mr Booysen refers two of  the 23 are in  the 

bundles.    

ADV BATOHI :    Chai rperson,  I  …[ in tervenes] .  

CHAIRPERSON :    Counsel?  

ADV BATOHI :    Cannot  conf i rm,  bu t  perhaps Counse l  can.    

ADV MOHLAMONYANE SC :    Madam Chai r ,  may I  take th is  

opportuni ty  to  refer  you to documents that  we refer red to 

ear l ie r  yesterday,  SB1,  which const i tu ted …[ indist inct ] .   Ja,  20 

they are par t  o f  her  af f idavi t ,  actua l ly .   They are annexures 

to her  af f idavi t .  

CHAIRPERSON :    They are annexures to her  af f idavi t?  

ADV MOHLAMONYANE SC :    Indeed,  yes.   And 

…[intervenes] .  
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CHAIRPERSON :    [ Ind ist inct ] .  

ADV MOHLAMONYANE SC :    Yes.    

CHAIRPERSON :    [ Ind ist inct ]… I  th ink there  are  

…[ indist inct ] .  

ADV MOHLAMONYANE SC :    Yes.   On page 088 of  your  

bundle,  there is  a  statement  marked SB1B088.    

CHAIRPERSON :    That  i s  what  …[ indist inct ] .  

ADV MOHLAMONYANE SC :    Yes,  that  s tatement  makes 

reference to what  she is  test i f y ing about .    

CHAIRPERSON :    So i t  would be helpfu l  …[ ind ist inct ]  10 

because we are now …[ indist inct ] .  

ADV MOHLAMONYANE SC :    Yes.  

CHAIRPERSON :    I  beg your pardon.   I t  wi l l  be  helpfu l  as she 

test i f ies and she is  speaking to th is  document ,  that  you go to 

those documents,  Counsel ,  and then otherwise they are going 

to be hanging.   We would not  remember why they are here.   

I t  wi l l  make our  tasks more d i f f icu l t .   So as she is  test i fy ing,  

referr ing to each of  those annexures,  do take us there.   Even 

i f  you do not  deal  speci f ica l ly  wi th  the contents,  but  at  least  

we should be able to  note the re levance of  the avai lab i l i t y  in  20 

th is  record.  

ADV MOHLAMONYANE SC :    Yes.   May I  confer  a b i t?   Thank 

you,  Madam Chai r .   Before we proceed any fur ther ,  may I  

ind icate to  the Panel  that  the statement  conta ined in  

Annexure SB1B marked as NJ2,  which is  on page 088 
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a t tached to her  af f idavi t ,  i t  is  a  s imi lar ,  in  fact ,  the same 

statement  that  i s  conta ined in  SB1D.   And i t  is  marked,  i t  i s  

Ayer ’s  [? ]  s tatement ,  one Colonel  Ayer,  General  Ayer .   These 

statements were made on the same day,  the 3 r d  o f  August  

2012.   And the s ignature of  the f i rs t  one appears on page 

090,  SB1B090.   Now,  the other  one,  i t  is  NJ4,  which appears  

on page 097,  SB1D097.  

CHAIRPERSON :    I  thought  you are  going to …[ indist inct ] .  

ADV MOHLAMONYANE SC :    No,  no,  I  d id  not  want  to .   What  

I  want  to  expla in for  the moment  …[ intervenes] .  10 

CHAIRPERSON :    [ Ind ist inct ] .  

ADV MOHLAMONYANE SC :    Yes,  to  the two,  that  they are  

the statement  of  one person.    

CHAIRPERSON :    Pardon,  yes.   NJ4?  

ADV MOHLAMONYANE SC :    NJ4,  yes.  

CHAIRPERSON :    [ Ind ist inct ] .   

ADV MOHLAMONYANE SC :    097 up to NJ,  SB1D102.   The 

one was s igned on the 31 s t  o f  August  2012.   That  is  the one 

that  ends on page 102.   And the f i rs t  one,  wi th  a d i f ferent  

font ,  they are deposed to by the same Colonel  Ayer.   20 

SB1B088 has been s igned on the 3 r d  o f  August  2012.   That  is  

what  I  wanted to br ing to your at tent ion,  that  they refer  to  one 

and the same person.    

CHAIRPERSON :    This is  helpfu l ,  Counsel .  

ADV MOHLAMONYANE SC :    Indeed.   Thank you,  Madam 
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Chai r .    

CHAIRPERSON :    You may proceed.   You may proceed.  

ADV MOHLAMONYANE SC :    As  and when you proceed,  

Advocate Batohi ,  and you are refer r ing to  statements,  put  

yoursel f  together ,  put  your  mind to the fact  tha t  these 

statements are avai lab le,  and refer  to  them, which are 

marked NJ2,  NJ2,  NJ3,  NJ4,  and 5,  which are SB1 in  your 

bundle .    

CHAIRPERSON :    We have marked them, as you d id 

yesterday,  accord ingly as NJ2,  which is  SB1B088.   The next  10 

one is  NJ4,  SB1D097.  

ADV MOHLAMONYANE SC :    Yes.   Are you in  a pos i t ion to  

proceed on that  basis,  that  reference should be made to the  

statements?   

ADV BATOHI :    Yes,  I  am.   I f  you just  a l low me to gather  my 

thoughts,  because the statements  that  we are referr ing to 

now,  Chai rperson,  I  have not  ident i f ied which one in  my 

statements re lates to,  fo r  example,  I  say both wi tnesses state  

that  he ar r ived a t  the scene of  a  shoot ing af ter  the event .   

Now,  I  need that  to  cor respond to one of  those statements,  20 

and I  cannot  g ive  you that  answer at  the moment .   So,  I  am 

not  sure i f  we need to take an adjournment ,  or  whether  I  can 

proceed,  Chai rperson,  and i f  that  is  going to hamper moving 

forward.    

CHAIRPERSON :    Yes,  my recol lec t ion upon the reading of  
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the bolded statement ,  I  th ink one of  those statements  refers  

to  that ,  but  subjec t  to  cor rect ion by your counsel .   I f  not ,  you 

can ref lect .   And before you step f rom that  s tand,  you can 

then refer  to  tha t  so that  we can correct  th is  par t  o f  the  

record.   For  now,  we wi l l  speak of  the two statements.    

ADV BATOHI :    Thank you,  Chai rperson.   I  wi l l  proceed on 

that  basis.    

ADV MOHLAMONYANE SC :    You may proceed.    

CHAIRPERSON :    Your jun ior  can check so long to help  

Advocate Batohi  whether  the two statements  or  e i ther  of  them 10 

does do capture th is  aspect  in  re lat ion to one of  the wi tnesses 

having a l leged that  Mr Booysen arr ived at  the scene in  a 

hel icopter .   In  other  words,  he was present  at  the scene.   

They wi l l  he lp you in  that  regard.    

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   

Madam Chair .   I  am informed,  but  may I  request  a short  

ad journment  to  c lar i f y  these issues?  Because I  get  confused 

as to exact ly  …[ in tervenes] .  

CHAIRPERSON :    I  can hard ly hear you,  Counsel .   Are you 

request ing another  adjournment?   20 

ADV MOHLAMONYANE SC :    I  am request ing a short  

ad journment  just  to  c lar i f y  these issues of  these documents  

here because I  am get t ing d i f ferent  messages.    

CHAIRPERSON :    Yes,  counsel ,  we wi l l  take a  short  

ad journment .   We wi l l  wai t ,  and then you wi l l  ca l l  us when you 
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are ready.  

ENQUIRY ADJOURNS 

ENQUIRY RESUMES 

CHAIRPERSON :    Good af te rnoon,  everyone.   Once again,  

we apologise.   Let  me speak Setswana a l i t t le  b i t  

…[vernacular ] .   You know what  i t  does.   I t  moves very s lowly.   

You see,  when the t ra in takes of f  f rom the stat ion,  i t  s tar ts  

very s lowly and i t  p icks up momentum in th e middle of  the 

journey.   And tha t  is  where we are  that  we encounter ing a l l  

these chal lenges because we are a t  the beginning of  th ings,  10 

and we real ise that  we are grappl ing wi th get t ing our  records 

in  order .   We adjourned to d iscuss these issues so that  we 

can address them r ight  at  the outset .   I t  is  for  that  reason that  

we had to s i t  wi th  Counsel  and a l l  concerned to d iscuss the 

best  way of  proceeding f rom tomorrow wi th a proper ly  

co l la ted and paginated record.  

 We have agreed that  to  make th ings easier  the teams 

wi l l  have copies o f  what  we have,  but  I  must  p lace i t  on record  

that  the NPA provided to us wi th documents onl ine ,  a l ink  

conta in ing the documents that  we have behind us.   Advocate  20 

Mohlamonyane should be having the same documents in  the  

l ink,  and so should the team of  Advocate Chauke be having  

the same documents.    

 They have not  p r in ted those documents that  i s  why 

they do not  have the records that  we have.   They should have 



20 NOVEMBER 2025  –  DAY 4  

Page 95  o f  98  

made those copies.   Therefore,  we decided that  we wi l l  

ad journ and wi l l  fac i l i ta te the making of  the copies because 

the Min ist ry  has provided us wi th too ls,  pr in ters,  paper and 

everyth ing in  the  bui ld ing and therefore,  th is  af te rnoon our  

PA's,  our  c lerks,  in  co l laborat ion wi th them, wi l l  se ize the 

moment  and make copies fo r  themselves that  are in  l ine wi th 

the bundles that  we have,  and those documents  wi l l  be 

marked accord ing ly.    

 Advocate Batohi ,  i t  was fo r  that  reason that  we kept  

you wai t ing again  because i t  makes i t  d i f f icu l t  for  you to go  10 

back and fo r th being refer red to documents that  are not  

proper ly  marked before you.   So for  that ,  we apologise.   I t  is  

not  the faul t  on our  par t .   Every one of  us is  having what  we 

have.   We have been on i t  and made sure that  we use the 

moment  and copy the  documents that  the NPA provided to us,  

and so should the  Evidence Leader and the Chauke team.  

 We wi l l  ad journ so that  you can do what  we agreed 

upon in  the chambers and make sure that  we have the  

document  escalated and paginated,  indexed and named,  as 

we have done wi th our  copies.   We wi l l  ad journ unt i l  tomorrow 20 

morning.   We wi l l  ad journ unt i l  tomorrow morning at  9  o 'c lock.   

We star t  a t  09:00 tomorrow morn ing because we p lan to 

adjourn at  luncht ime unt i l  next  week Monday.   So le t  us star t  

ear ly  tomorrow,  9 o 'c lock,  and I  hope by tomorrow you wi l l  be  

having  the documents  that  we have been ta lk ing  about .   
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Thank you very much.   We adjourn.  

INQUIRY ADJOURNS UNTIL 21 NOVEMBER 2025  

-  -  -  -  -  -  -  -  -  -  -  -  -  -  
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