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PROCEEDINGS ON 19 NOVEMBER 2025  

CHAIRPERSON :    Good morning,  everybody,  good morning,  

Advocate Chauke,  good morning,  madam.  I  am looking  

around,  I  had hoped to see Advocate Batohi  here to greet  her  

proper ly ,  but  I  am sure she wi l l  come later  in  the day.   We 

apologise for  the d is rupt ion.   I  th ink y ou a l l  know tha t  we are  

load-shedded in  Tshwane th is  morning,  and we needed to  

at tend to a few st ructura l  chal lenges and housekeeping 

issues wi th the bui lder  and the coord inator .   Thank you for  

making i t  to  the  venue,  despi te  th is  chal lenge wi th the 

e lect r i c i t y .   We are going to star t ,  Advocate Mohlamonyane,  

are you ready?  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   We 

are ready to proceed wi th the evidence of  Advocate  Shami la  

Batohi ,  but  before we could do that ,  a l low me to,  wi th  your  

permission,  to  do  some internal  housekeeping.   Thank you,  

Madam Chair .   I  deem i t  appropr ia te to  do what  I  co l loquia l ly  

ca l l  housekeeping for  purposes o f  the smooth running of  

these proceedings,  par t i cu lar ly  wi th  reference to bundles.    

 Had i t  been in  a h igh Court ,  we wou ld have prepared 

a pract ice note that  would in form a judge or  whoever is  

reading as to what  is  i t  that  i s  expected of  the par t ies .   I  wish  

to draw your at tent ion f i rs t ly  to  a supplementary  af f idavi t  

which was f i led,  the  supplementary af f idavi t  o f  Advocate  

Batohi .   In  the bundle,  you wi l l  f ind  i t…  
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CHAIRPERSON :    Counsel ,  we have i t  in  our  bundles.  

ADV MOHLAMONYANE SC :    Yes,  I  just  wanted to draw your  

at tent ion to that  and the purpose for  which i t  was f i led.   The 

purpose was to in t roduce an annexure which is  refer red to as 

Annexure 12,  an annexure referred  to as NJ5,  was supposed 

to have accompanied Advocate Batohi 's  main af f idavi t ,  but  

was inadvertent ly  omi t ted,  and instead a document  referred  

to in  paragraph 9  as NJ1 was the one that  was at tached to  

her  af f idavi t  and i t  emerged la ter  that  NJ1 was not  re levant  

for  our  purposes and i t  has been replac ed by Annexure NJ5.    

 May I  a lso draw your at tent ion,  Madam Chair  

. . . [ in tervenes]  

CHAIRPERSON :    NJ1 is  headed Monetary and Non -Monetary 

Awards.  

ADV MOHLAMONYANE SC :    That  is  the one,  Madam Chair .  

CHAIRPERSON :    That  ent i re  document?  

ADV MOHLAMONYANE SC :    That  ent i re  document  is  

i r re levant  fo r  our  purposes and instead i t  has been replaced 

by NJ5,  but  I  need to draw your at tent ion to the fact  that  NJ2 

to  NJ5 are co l lect ive ly referred to as SB… can on confer  wi th  

my…  

CHAIRPERSON :    Yes.  

ADV MOHLAMONYANE SC :    I  am reminded that  i t  is  SB1,  

SB1 is  an annexure which col lect ive ly refers to  NJ2 to NJ5.  

CHAIRPERSON :    Now you have SB1A083.   Does i t  s tar t  
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there?  

ADV MOHLAMONYANE SC :    Indeed.  

CHAIRPERSON :    SB1A083.  

ADV MOHLAMONYANE SC :    I t  should star t  a t  8-2.  

CHAIRPERSON :    SB1A082 is  your  NJ1?  

ADV MOHLAMONYANE SC :    Which  we say was inadvertent ly  

put  in  the bundle.  

CHAIRPERSON :    Yes.   So i t  can s tar t  a t  SB1A082 because 

that  very same 082 is  your  NJ1,  i t  is  marked NJ1.   In  other  

words,  i f  we remove SB1A082 which is  an Annexure NJ1,  we 

star t  a t  SB1A083.  

ADV MOHLAMONYANE SC :    I t  wi l l  s ta r t  a t  1B,  Madam Chair .   

I f  you may look at  the amended index,  SB1B is  NJ2 statement  

by Colonel  RS Ayer which wi l l  be on page 088.   SB1C would  

refer  to  NJ3.   SB1D would refer  to  NJ4.  

CHAIRPERSON :    I  am get t ing confused.   Should we not  take 

a short  ad journment  fo r  our  c lerks  to  help us to mark th is  

document  accord ing to your f i le  and to confer  wi th  Advocate  

Chauke’s team?  

ADV MOHLAMONYANE SC :    Maybe we should do that ,  

madam.  

CHAIRPERSON :    Because,  what  you are referr ing  us to,  that  

document  that  i s  marked monetary and non -monetary  awards 

is  your  NJ1.  

ADV MOHLAMONYANE SC :    And SB1A in the amended 



19 NOVEMBER 2025  –  DAY 3  

Page 5  o f  108  

index,  i t  should re f lect . . .  

CHAIRPERSON :    No,  le t  us not  go  to the index.   Let  us ta lk  

about  that  page because that  is  where the confus ion is .   I  

th ink we should adjourn so that  you look at  these documents.   

We wi l l  request  our  c lerk to  come and help us.   I  am get t ing 

more confused the more you t ry  to  expla in.  

ADV MOHLAMONYANE SC :    Thank you.  

CHAIRPERSON :    Therefore,  we wi l l  take a short  ad journment  

and once you have these documents proper ly  paginated or  

indexed,  then we wi l l  come back.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .  

CHAIRPERSON :    How long wi l l  i t  take to sor t  th is  problem 

out?  

ADV MOHLAMONYANE SC :    I t  should be not  more than 10 

minutes.  

CHAIRPERSON :    Not  more than 10 minutes.  

ADV MOHLAMONYANE SC :    Not  more than 10 minutes.  

CHAIRPERSON :    I t  is  f ive past  and we can reconvene at  

quarter  past .  

ADV MOHLAMONYANE SC :    Indeed.  

CHAIRPERSON :    We adjourn.   Thank you.  

ENQUIRY ADJOURNS  

ENQUIRY RESUMES  

CHAIRPERSON :    Yes,  thank you  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair ,  
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thanks for  the indulgence.  

CHAIRPERSON :    Advocate Mohlamonyane,  we are real l y  

taken aback by the fact  that  despi te  the fact  that  you have 

such a b ig team, the  record remains confusing.   I  would real ly  

expect  that  From the MPA side we should be g iven a  proper  

record,  at  least  the paginat ion  should be proper ly  done.   

Look,  we have expended about  30 minutes t ry ing to correct  

what  ought  to  have been corrected even before?  Advocate  

Hul ley you have a jun ior  who should be assist ing Advocat e  

Mohlamonyane and you wi th thoughts basic th ings,  such as 

paginat ion and indexing.   At  least  as fa r  as I  remember f rom 

my days of  pract ice,  that  is  what  a jun ior  does.  

ADV HULLEY SC :    Thank you,  Madam Chai r .   Madam Chai r ,  

th is  par t icu la r  mistake arose out  o f  having to work very la te  

at  n ight ,  I  th ink i t  was c lose to  midnight ,  where there was a 

mistake in  adding a par t i cu lar  document .   What  ought  to ,  wi th  

respect ,  what  should have be en a fa i r l y  s imple mat ter  of  just  

expla in ing i t ,  because i t  is  a  fa i r ly  s imple mat ter  to  expla in  

wi th respect .   But  the mistake happened.    

 What  we could not  do is  to  s imply remove documents  

wi thout  actual ly  expla in ing to the t r ibunal  how that  mistake 

happened and what  i t  is  that  we want  to  achieve.   But  

unfor tunate ly mistakes do happen,  but  we do apologise fo r  i t .   

Madam Commissioner,  i f  I  c ould t ry  and expla in,  because NJ1 

. . . [ in tervenes]  
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CHAIRPERSON :    Let  us not  expla in  i t .   The fact  o f  the  mat ter  

is  that  the bundle  is  incor rect ly  pag inated.   And you do have 

a jun ior ,  who shou ld have done th is  job to assist  the ev idence 

leader,  par t icu la r ly  because th is  i s  the bundle  that  comes 

f rom the NPA.   You may,  madam.  

ADV BALOYI -MERE SC :    Thank you,  Chai r .   To the evidence 

leader and the NPA team, one would have expected that  the 

jun ior  would s i t  next  to  the evidence leader and assist  h im.   

For  h im to page through the f i le  endlessly,  shows a  lack of  

cooperat ion and I ,  f rom a professiona l  perspect ive,  Advocate  

Lekgetho,  I  expect  more f rom you.   Advocate Mohlamonyane 

should not  be paging through the f i le  wi thout  assistance.   

Thank you.  

CHAIRPERSON :    Thank you,  counsel .   I  th ink we now 

understand one another .   Let  us begin.   Let  us begin .  

ADV MOHLAMONYANE SC :    I f  I  may take i t  fu r ther  and 

expla in,  because i t  is  not  only the document  NJ1 v is -à-v is  

NJ5 where there was a mistake.   There  was a lso an omission  

about  the last  page of  SB3,  which  is  a memorandum f rom 

Advocate de Kock,  which begins  f rom 132 th rough to  228,  as  

i t  appears on the amended index.   The mistake that  was done 

was the last  page,  which was s igned by Advocate de Kock,  

was erroneously le f t  out ,  and i t  was la ter  d iscovered that  th is  

was done.  

 But  i t  is  expla ined in  the supplementary af f idavi t .   I t  
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is  now at tached as SB12.   SB12,  which appears on page 283 

of  the paginated bundles,  Madam Chai r .   I  hope I  am not  

confusing.  

CHAIRPERSON :    283 of  the bolded le t te rs?  

ADV MOHLAMONYANE SC :    Indeed.   On the ext reme top 

r ight -hand s ide,  where i t  says NPA summary 1531,  wel l ,  that  

is  the i r  mark ings there.  

CHAIRPERSON :    That  i s  KBR63?  

ADV MOHLAMONYANE SC :    Yes.   Whatever i t  is  ca l led.   But  

I  would prefer  i t  be cal led SB12 -283 to avoid fur ther  

confusion.   Now,  maybe something  that  needs to be c la r i f ied  

at  th is  stage before we proceed any fu r ther ,  Madam Chair .   

The bundles that  have been e lect ronica l ly  f i l ed by the NPA 

are massive,  and they have been marked.   They have been 

g iven tokens.   I f  on a bundle the  panel  sees LO fo l lowed by 

a number,  LO shal l  mean Legal  Opin ions.   I t  is  a  bundle ca l led  

legal  opin ions.    

 I f  you see one that  is  PD wi th a number,  00,  three 

zeros and a number,  i t  wi l l  be referr ing to pol i c ies and 

d i rect ives.   In  o ther  words,  i t  conta ins the prosecut ion  

pol ic ies and d i rect ives wi th a Code of  Conduct  there.   CL 

shal l  re fer  to  the one that  cont a ins case law.   ZC sha l l  be the  

Zondo Commission bundle.   RM wi l l  be the Mdlu l i  bundle.   I  

asked what  R means,  they said Richard Mdlu l i .  

CHAIRPERSON :    You are too fast .  
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ADV MOHLAMONYANE SC :    I  am sorry.   I  am sor ry .   I  beg 

your pardon.   I  beg your pardon.   Let  me repeat  mysel f .   LO,  

legal  opin ions bundle.   PD,  pol ic ies and d i rect ives,  wh ich a lso  

conta ins the Code of  Conduct .   CL,  case law.   ZC,  Zondo 

Commission.   

CHAIRPERSON :    Yes?  

ADV MOHLAMONYANE SC :    RM, Mdlu l i  bund le,  wi th  

reference to Richard Mdlu l i ,  L ieutenant  Mdlu l i .   B ,  Booysen 

bundle.   That  is  a l l ,  Madam Chai r .    

CHAIRPERSON :    CL,  case law?  

ADV MOHLAMONYANE SC :    CL,  case law.  

CHAIRPERSON :    M? 

ADV MOHLAMONYANE SC :    RM.  

CHAIRPERSON :    RM.  

ADV MOHLAMONYANE SC :    Mdlu l i  bundle.   R,  Richard 

Mdlu l i .  

CHAIRPERSON :    And NJ,  as I  see you are refer r ing NJ.  

ADV MOHLAMONYANE SC :    Ja,  le t  me expla in NJ.   NJ1,  2,  

3,  to  5,  were annexures to Advocate Nomgcobo J iba’s 

annexures in  her  answer ing  af f idav i t .   I t  must  have been the  

review appl icat ion that  was brought  in  the P ietermar i t zburg  

High Court  where Gorven J del ivered the judgmen t .   

Nomgcobo,  N fo r  Nomgcobo,  J for  J iba.  

CHAIRPERSON :    Thank you.  

ADV MOHLAMONYANE SC :    That  then completes the 
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explanat ion.   Thank you.   Then we may proceed wi th  the  

evidence.  

CHAIRPERSON :    You may proceed,  counsel .  

ADV MOHLAMONYANE SC :    Can I  then ask that  someone 

cal l  Advocate Batohi ,  p lease?  

CHAIRPERSON :    Good morning,  Advocate Batohi .  

ADV BATOHI :    Good morning,  Judge.   Good morning to the 

panel .   Good morning to Advocate Chauke and h is team.  

Thank you,  Judge.  

CHAIRPERSON :    We must  apologise to you that  you were  

here  the whole day yesterday,  but  we were unable to  star t  

wi th  your test imony fo r  reasons that  are now obvious to you.   

And th is  morning a lso,  because of  some chal lenges,  we are  

star t ing la te.   We apologise.   Do y ou wish to take oath or  to  

af f i rm? 

ADV BATOHI :    I  am happy to take the oath,  Judge,  

Chai rperson.  

CHAIRPERSON :    You are happy to take the oath.   Do you 

swear that  the evidence that  you are about  to  g ive wi l l  be the  

t ruth and noth ing e lse but  the t ruth?   I f  so,  ra ise up your r ight  

hand and say,  so help me God.  

ADV BATOHI :    I  do,  so help me God.  

EVIDENCE FOR THE NPA  

ADVOCATE SHAMILA BATOHI  (du ly sworn states)  

CHAIRPERSON :    You may proceed ,  counsel .  
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EXAMINATION BY ADV MOHLAMONYANE SC :    Thank you,  

Madam Chair .   Good morning,  Advocate Batohi .  

ADV BATOHI :    Good morning,  counsel .  

ADV MOHLAMONYANE SC :    You deposed to a statement  

which we usual ly  ca l l  an af f idavi t ,  and the  af f idavi t  is  in  f ron t  

of  you.   Is  that  correct?  

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    The last  page of  the af f idavi t  

has been s igned,  and i t  was at tested to on the 14th  day of  

November 2025.   Do you see that?  On page 81,  the last  page 

of  the af f idavi t .  

ADV BATOHI :    Yes,  that  is  correct .  

ADV MOHLAMONYANE SC :    You conf i rm that  the s ignature  

appear ing thereon is  your  s ignature?  

ADV BATOHI :    I t  is .  

ADV MOHLAMONYANE SC :    Under deponent?  

ADV BATOHI :    Yes,  that  is  correct .  

ADV MOHLAMONYANE SC :    You take responsib i l i ty  of  th is  

af f idavi t?  

ADV BATOHI :    I  do.  

ADV MOHLAMONYANE SC :    You adopt  i t  as yours?  

ADV BATOHI :    Yes,  I  do.  

ADV MOHLAMONYANE SC :    In  your  opening remarks,  is  

there anyth ing that  you would l i ke to  put  before th is  t r ibunal  

as an opening remark?  



19 NOVEMBER 2025  –  DAY 3  

Page 12  o f  108  

ADV BATOHI :    Thank you,  counsel .   By way o f  some 

int roductory remarks,  Chai r ,  i f  I  may.   Thank you,  Chai r .   

F i rs t ly ,  I  would l ike to  say to th is  panel  that  i t  is  not  easy to  

refer  a senior  co l league to an enqui ry of  th is  sor t ,  and g iv ing 

evidence before  th is  enqui ry  is  not  something  I  re l i sh.   

Advocate Chauke is  a co l league tha t  I  have known for  a long 

t ime,  wi th whom I  have a lways had a professional  and cord ia l  

re lat ionship.   I  have d iscussed the subject  of  these 

a l legat ions wi th h im,  not  in  any deta i l ,  b ut  just  expla in ing to 

h im that  as a Nat ional  Di rector ,  there is  a duty that  I  have in  

cer ta in c i rcumstances,  and I  do bel ieve that  a fu l l  and 

t ransparent  hear ing l ike th is  wi l l  be in  the in terest  of  

Advocate Chauke ,  as wel l  as in  the in terest  of  the Nat iona l  

Prosecut ing Author i t y ,  to  ensure that  a fa i r  and f ina l  decis ion  

in  th is  mat ter  is  reached.    

 Chai r ,  very,  very  br ie f l y ,  the Const i tu t ion and the  

Nat ional  Prosecut ing Author i ty  Act ,  i t  requi res a l l  o f  us as  

prosecutors,  inc luding the Nat ional  Di rector ,  to  serve the  

people of  South A f r ica only,  impart ia l ly ,  in  good fa i th ,  wi thout  

fear ,  wi thout  favour,  wi thout  p re jud ice.   These are not  just  

words,  they mean a lo t ,  and our  prosecutor ia l  independence 

is  not  a theore t ica l  ideal ,  i t  is  real l y  a const i tu t ional  

imperat ive.   Very  br ie f ly  again,  because I  wi l l  be test i fy ing  

more about  th is ,  sect ion 9 of  the NPA Act  requi res  that  a 

Nat ional  Di rector ,  a  Deputy  Nat iona l  Di rector ,  a  DPP,  be a f i t  
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and proper person wi th due regard,  and th is  i s  the Act ,  to  the 

exper ience,  consc ient iousness,  in tegr i t y ,  to  be ent rus ted wi th  

the responsib i l i t ies of  the of f ice concerned.    

 I t  requi res persons to be object ive ly honest ,  upr ight ,  

a lways seeking the t ruth.   In  other  words,  they,  in  fact  we,  

must  be persons of  the utmost  in tegr i ty  who wi l l  ac t  as the  

Const i tu t ion requi res,  wi thout  fear ,  favour or  p re judice.   That  

is  the very fab r ic  of  what  we are as prosecutors.   Prosecutors 

in  any count ry,  Honourable Chai r ,  are powerfu l  o f f ic ia ls  in  a  

cr iminal  just ice system.   They car ry immense d iscret ionary  

power,  whether  in  determin ing  to prosecute,  who to  

prosecute,  for  which cr imes,  and in  the c i rcumstances,  across 

the wor ld,  there is  a lways a r i sk that  outs ide actors wi l l  t ry  to  

improper ly  in f luence us.   We must  never succumb to  th is  as 

prosecutors.  

 The NPA cannot ,  we cannot  fu l f i l  our  const i tu t ional  

mandate i f  our  decis ions are  vu lnerable to  pressure,  

d i rect ion,  in f luence f rom external  actors,  be  i t  f rom 

pol i t i c ians,  f rom the r ich,  f rom the powerfu l ,  f rom the pr ivate  

sector ,  the media  or  c iv i l  socie ty.   As prosecutors,  we must  

v igorously  wi thstand such in f luence at  a l l  t imes.   The 

decis ions we take as prosecutors touch the l ives,  the l iber ty ,  

the d igni ty  of  o rd inary people.   Every decis ion we make to 

prosecute or  not  can a l ter  the course of  a  person ' s l i fe ,  be i t  

a  person fa lse ly accused or  a v ic t im depr ived of  just ice.   This  
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is  the reason why prosecutor ia l  powers and funct ions must  

be exerc ised d i l igent ly ,  fear lessly ,  impart ia l l y ,  independent  

by every s ingle prosecutor  in  th is  count ry and hopefu l l y  

across the wor ld.    

 We need ef fo r ts  to  uphold the ru le of  law.   And any 

percept ion that  there  may be,  and I  repeat ,  any percept ion 

that  p rosecut ions are pol i t ica l ly  mot ivated,  se lect ive ly  

pursued or  not ,  or  improper ly  abandoned,  they erode the  

leg i t imacy of  and the t rust  and  conf idence in  the ent i re  

system.   So g iven the important  work of  p rosecutors,  i t  is  why 

there are var ious inst ruments,  which I  wi l l  deal  wi th  in  deta i l ,  

that  regulate and guide the funct ions and behaviour  of  

prosecutors.   Star t  wi th  the Const i tu t ion,  the NPA Act ,  the  

NPA Prosecut ion  Pol icy,  Di rect ives,  Code of  Conduct ,  the  

Uni ted Nat ions Guidel ines on the Role of  Prosecutors,  the  

Internat ional  Associat ion of  Prosecutors,  Standards of  

Professional  Responsib i l i t y ,  and thei r  Statement  of  Essent ia l  

Dut ies and the Rights of  Prosecutors.  

 These inst ruments,  together  wi th jud ic ia l  

pronouncements  and the common law,  emphas ise that  

prosecutor ia l  conduct  must  adhere to the requis i te  standards 

of  in tegr i t y ,  o f  honesty,  and we must  be f ie rce ly independent ,  

especia l l y  f rom pol i t ica l  o r  publ ic  in f luence,  proceed ing only,  

and I  repeat  only ,  where the evidence meets the requi red 

threshold,  and mainta in ing publ ic  conf idence through 
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consistent ,  ra t ional  decis ion -making.   This i s  the context  

wi th in which the present  case s i t s .   I  do want  to  deal  wi th  one 

issue that  Advocate Ngcukai tobi  ment ioned yesterday.   He 

said that  the case is  legal ly  defect ive and dangerously,  I  

repeat  dangerousl y,  seeks to punish a prosecutor  fo r  

exerc is ing lawfu l  prosecutor ia l  decis ion.  

 Chai rperson,  members of  the panel ,  th is  cannot  be  

fur ther  f rom the t ruth in  th is  mat ter .   This  is  about  

prosecut ions that  the test imony wi l l  reveal ,  were pol i t ica l l y ,  

i t  appears pol i t ica l l y  mot ivated wi th,  I  want  to  say,  no  

evidence.   I  th ink  carefu l l y  ab out  i t  because I  do th ink  there  

was no evidence to support  one of  the charges,  or  perhaps at  

the lowest  level ,  i f  anyth ing,  but  there was no evidence,  in  

my v iew,  to  support  one of  the charges.   And in  the other  

case,  i t  appears  to  protect  someone f rom bei ng prosecuted 

when there was st rong evidence in  the mat ter .   And so th is  i s  

the context  wi th in which th is  mat ter  is  being deal t  wi th ,  

Chai rperson.   Thank you.  

ADV MOHLAMONYANE SC :    Let  me refer  you to the af f idavi t .   

Go to paragraph 3 thereof .   You state there that :  

“The facts conta ined in  th is  af f idavi t  are:  

1 .  Based on documents wi th in  my 

possession or  under my cont ro l . ”  

Which suppose,  which presuppose that  some of  the facts that  

you stated in  th is  af f idavi t  were not  wi th in your personal  
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knowledge.   I f  you may expla in the  context .  

ADV BATOHI :    That  i s  correct ,  Chai rperson,  members of  the  

panel .   A l l  o f  these events that  took p lace were before I  took 

of f ice.   I  was out  of  the count ry for  a lmost  ten years.   And so 

I  have no personal  knowledge of  any of  the mat ters that  a re 

referred to or  the subje ct  of  th is  par t icu lar  enqui ry.  

ADV MOHLAMONYANE SC :    Are there any facts to  which  

you have persona l  knowledge?  

ADV BATOHI :    I  wi l l  have to th ink carefu l l y  about  that .   Most  

of  the facts happened before I  was here.   I  am not  sure i f  

there is  anyth ing  that  I  have personal  knowledge o f  in  th is  

case.  

ADV MOHLAMONYANE SC :    But  le t  us put  i t  th is  way.   There  

were encounters.   You have had encounters wi th Advocate  

Chauke,  not  so?  

ADV BATOHI :    Oh,  yes,  we have been work ing together  for  

the past  s ix  years .  

ADV MOHLAMONYANE SC :    So as fa r  as  your encounters  

wi th h im are concerned,  would you say you have personal  

knowledge of  what  was happening v is -à-v is  h is  work?  

ADV BATOHI :    From the t ime I  took of f ice,  yes.  

ADV MOHLAMONYANE SC :    Yes,  okay.   Now,  you ment ioned 

that  you were in  The Hague for  about  ten years.  

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    What  had you been doing there,  
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i f  you may?  

ADV BATOHI :    Yes,  sure.   This year  is  my four th  year in  

prosecut ion,  as a  prosecutor .   Most  of  the t ime has been 

served in  South A f r ica.   I  was appointed as the Senior  Legal  

Advisor  to  the Ch ief  Prosecutor  of  the Internat ional  Cr iminal  

Court  in  The Hague in  2009 and se rved there unt i l  I  re turned 

to South Af r ica to  take up the post  o f  Nat ional  Di rector  on the  

1st  of  February,  2019.  

ADV MOHLAMONYANE SC :    By re ferr ing to The Hague,  are 

you referr ing to the Internat ional  Cr iminal  Court  o f  Just ice?  

ADV BATOHI :    No,  not  the Internat ional  Cr iminal  Court .  

ADV MOHLAMONYANE SC :    The Internat ional  Cr iminal  

Court .   

ADV BATOHI :    Yes,  not  the ICJ.  

ADV MOHLAMONYANE SC :    Okay.   Let  us go back to your  

af f idavi t .   You say in  paragraph 5.1 on page 2 thereof ,  in  

paragraph 5 to be  speci f ic ,  actual ly ,  that  you have st ructured 

your af f idavi t  in  a cer ta in pat tern,  which appears in  

paragraphs 5.1,  5 .2,  up to 5.3.   

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    For  the moment ,  you may wish  

to begin wi th a mandate,  which is  where your af f idavi t  begins.   

The mandate,  the powers and funct ions of  the Nat ional  

Prosecut ing Author i t y  and i ts  funct ionar ies,  wi thout  being 

seen to  be repet i t ive.   You have a l ready br ie f l y  touched on 
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that  subject ,  but  we deem i t  important  that  i t  has to be  

emphasised as to exact ly  what  is  the mandate  of  the  

Prosecut ing Author i t y  and what  are the powers,  funct ions o f  

prosecutors,  spec i f ica l l y  DPPs,  in  the posi t ion of  Advocate  

Chauke.  

ADV BATOHI :    Yes,  thank you ,  counsel .   I  wi l l  s ta r t  wi th  the  

mandate.   As I  ment ioned prev iously,  Chai rperson and 

members of  the  panel ,  p rosecutors p lay an ex t remely  

important  ro le in  the cr iminal  jus t ice system.   In  fact ,  as  

prosecutors,  we are gatekeepers of  the cr imina l  just ice  

system because wi thout  the in tervent ion of  p rosecutors,  the  

mat ters cannot  proceed to t r ia l .   F i rs t l y ,  sect ion 179 of  the 

Const i tu t ion,  read wi th the NPA Act ,  actual ly  deals,  

establ ishes,  f i rs t ly ,  a  s ingle prosecut ing author i ty  i n  South  

Af r ica.    

 I f  we deal  br ie f ly  wi th  sect ion 179(5)  and sect ion 22  

of  the NPA Act ,  which is  in  paragraph 12 of  my af f idavi t ,  the  

NPA,  i t  determines and del ineates,  wel l  these Acts,  the  

Const i tu t ion and the NPA Act ,  sets out  the powers of  a  

Nat ional  Di rector ,  and in  th e main these are,  f i rs t ly ,  the NDPP 

must  determine prosecut ion pol icy,  i ssue pol icy d i rect ives,  as 

contemplated in  sect ion 21 of  the NPA Act ,  which are to be  

observed in  the  prosecut ion process.   The NDPP may 

in tervene in  any prosecut ion process when pol ic y d i rect ives 

are not  compl ied wi th,  and a Nat ional  Di rector  may review a  
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decis ion to prosecute or  not  prosecute in  cer ta in  

c i rcumstances.    

 Those are broadly  the powers  of  the Nat iona l  

Di rector ,  and there are var ious sect ions in  the Act  tha t  fur ther  

deta i l  the funct ion ing of  the Nat iona l  Prosecut ing Author i ty .  

ADV MOHLAMONYANE SC :    May I  in terpose there,  ma 'am,  

whi ls t  you are st i l l  there?  I  deem i t  important  that  the powers,  

dut ies and funct ions of  Nat ional  Di rector  should be read in to  

the record as they appear in  the NPA Act .  

ADV BATOHI :    Can you refer  me to the sect ion,  p lease?  

ADV MOHLAMONYANE SC :    Sect ion 22.   Sect ion 22 deals 

wi th the powers,  dut ies  and funct ions of  Nat ional  Di rector .   I  

may read i t  in to the record.  

ADV BATOHI :    I  am t ry ing to  f ind my Act  [ ind ist inct ]  

. . . [ in tervenes]  

ADV MOHLAMONYANE SC :    I  wi l l  read i t  in to the record.   

Relax,  Advocate.   I  wi l l  read i t  in to the record whi ls t  you are  

f ind ing your copy.   Wi th your permission,  Madam Chair .  

CHAIRPERSON :    Advocate Mohlamonyane,  i f  I  may 

in terpose,  should  you not  look a t  sect ion 20(1) (c)  f i rs t ,  

ra ther?  

ADV MOHLAMONYANE SC :    21(c) .  

CHAIRPERSON :    20(1)(c) ,  which deals wi th the powers to 

cont inue cr iminal  proceedings.   20(1) (c) .  

ADV MOHLAMONYANE SC :    I t  should be 22(c) ,  Madam 
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Chai r .   

CHAIRPERSON :    22(c) .  

ADV MOHLAMONYANE SC :    I  be l ieve… 20…  

CHAIRPERSON :    Do you have the Act  there?  

ADV MOHLAMONYANE SC :    I  have the Act  here.   22(1)  

powers,  dut ies and funct ions of  Nat ional  Di rector .   22(2) (c) ,  

i t  is  where a Di rector  may review a  decis ion to prosecute or  

not .  

CHAIRPERSON :    Does sect ion 20(1) (c)  not  speci f ica l ly  deal  

wi th  the power to  d iscont inue cr iminal  proceedings?  

ADV MOHLAMONYANE SC :    Sect ion 21,  Madam Chair ,  does 

not  have a subsect ion C.   What  has a subsect ion C is  22.2.  

CHAIRPERSON :    I t  is  20(1) (c) .  

ADV MOHLAMONYANE SC :    21(c) .  

CHAIRPERSON :    2 -0-(1)- (c ) .  

ADV MOHLAMONYANE SC :    20 in  brackets 1.   I  was hear ing  

i t  as 21.  

CHAIRPERSON :    Wel l ,  i t  appears in  the af f idavi t  in  8.3.  

ADV MOHLAMONYANE SC :    8 .3.  

CHAIRPERSON :    That  is  where I  thought  you should star t .   

Just  to  lay the foundat ion to the  leg is la t ive f ramework.   I  

thought  so.  

ADV MOHLAMONYANE SC :    Let  me hasten to do that .   I  

agree.   Sect ion 20 conta ins the power,  deals wi th the power  

to  inst i tu te and conduct  c r iminal  proceedings.   And I  wi l l  read 
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i t  in to the record.   I t  reads,  subsect ion 1 reads as fo l lows,  

and I  quote:  

“The power,  as  contemplated in  sect ion  

179(2) ,  and a l l  o ther  re levant  sect ions of  the 

const i tu t ion,  to :  

a .  Inst i tu te and conduct  c r iminal  

proceedings on behal f  o f  the state;  

b .  Car ry out  any necessary funct ions 

inc identa l  to  inst i tu t ing and conduct ing 

such cr iminal  proceedings;  and  

c .  Discont inue cr iminal  p roceed ings 

vested in  the prosecut ing author i ty  and 

shal l ,  for  a l l  purposes,  be exerc ised on 

behal f  o f  the Republ ic . ”  

May I  then proceed to read in to the record,  Madam Chair ,  

sect ion 22?  

CHAIRPERSON :    Yes.   You see,  I  ra ise i t  because Advocate  

Batohi  deals wi th that  sect ion at  8 .3.  

ADV MOHLAMONYANE SC :    I  see that .   

CHAIRPERSON :    And i t  seems very re levant  as a founding 

provis ion for  our  purpose.    

ADV MOHLAMONYANE SC :    Indeed,  because…  

CHAIRPERSON :    Let  me just ,  my s is te r  i s  ascer ta in ing  

whether  Advocate  Batohi  has the Act  in  f ront  . . . [ in tervenes]  

ADV BATOHI :    I  now do,  thank you,  Chai r .  
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CHAIRPERSON :    You do have i t?  

ADV BATOHI :    Yes.   I t  is  not  in  the bundle.   I  have my own 

copy,  but  i t  is  f ine  for  now.   Thank you.  

CHAIRPERSON :    Advocate Mohlamonyane,  you have your  

sty le  of  leading.   My s is ter  i s  suggest ing that  perhaps you 

should be the one reading in to the record.   What  do you p lan 

to read in to the record?  Because she is  the one who i s  

speaking to her  af f idavi t .   That  seems to be cor rect .  

ADV MOHLAMONYANE SC :    That  I  should read in to  the…  

CHAIRPERSON :    She must  read in to the record her  

provis ions.  

ADV MOHLAMONYANE SC :    Indeed.  

CHAIRPERSON :    The provis ions that  she refers to .   

ADV MOHLAMONYANE SC :    Indeed.  

CHAIRPERSON :    Because she re l ies on them.  So you can 

lead her  and then refer  her  to  those provis ions.   Then she 

can read the contents of  those provis ions she re l ies  on in to  

the record.  

ADV MOHLAMONYANE SC :    In  fact ,  I  was going to  do that  

as  advised by my jun ior  here.   She has just  advised me to  

rather  not  get  in to the f ray.   Perhaps I  was get t ing  in to the  

f ray.  

CHAIRPERSON :    Yes,  madam, you are cor rect .  

ADV MOHLAMONYANE SC :    Unintent ional ly ,  

un intent ional ly .  
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CHAIRPERSON :    Yes,  thank you.   No problem,  commissions 

of  enqui r ies are not  l ike Court  p roceedings.  

ADV MOHLAMONYANE SC :    Indeed.  

CHAIRPERSON :    We are a l l  learn ing.  

ADV MOHLAMONYANE SC :    Indeed.  

CHAIRPERSON :    See how we should do our  best  in  

execut ing our  tasks.   And for  that ,  we are indebted to you,  

madam Junior  Counsel ,  and to my s is te r  fo r  remind ing me.   

Do that  so that  she is  speaking to her  af f idavi t .  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   You 

have now located your copy of  the NPA Act .   And I  wi l l  request  

you to proceed and read in to the record sect ion 22,  which  

conta ins the powers,  dut ies,  and funct ions of  the Nat ional  

Di rector .   P lease do so.  

ADV BATOHI :    Thank you,  cer ta in ly .   Perhaps sect ion 22 

deals wi th the Nat ional  Di rector .   But  i f  I  may,  through you,  

Chai r ,  perhaps we should,  g iven the d i rect ion and the  

guidance f rom the Chai r ,  perhaps deal  wi th  sect ion  20 and 

br ie f ly  21 before we go to 22.   The counsel  has read sect ion 

20 in to the record.   Does the Chai r  requi re that  I  do th at  

again,  Chai r?  

CHAIRPERSON :    No,  i t  is  a l ready on the record.  

ADV BATOHI :    Okay,  sure,  thank you,  Chai r .  

CHAIRPERSON :    You can read sect ion [ ind ist inct  –  0 :34:54]  

ADV BATOHI :    Thank you,  Chai r .   Chai r ,  so sect ion 21 was 
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read in to the record.   I  wi l l  then deal  wi th  sect ion 23,  which  

we wi l l  deal  wi th  in  more deta i l  la te r .    

“Subject  to  the provis ions of  the Const i tu t ion 

and th is  Act ,  any Di rector  ( referr ing to a  

Di rector  of  Pub l ic  Prosecut ions) ,  shal l ,  

subject  to  the cont ro l  and d i rect ions of  the  

Nat ional  Di rector ,  exerc ise the  powers  

referred to in  subsect ion 1 in  respect  of :  

a .  The area of  ju r isd ict ion fo r  which he or  

she is  appointed;…”  

This is  important ,  and any of fences;  and  

b.  “Any of fences which  have not  expressly 

been excluded.  

Let  me read i t  as i t  is  in  the Act .    

“Any of fences which have not  been 

expressly excluded f rom his  or  her  

jur isd ict ion,  e i ther  genera l l y  o r  in  a  speci f i c  

case,  by the Nat ional  Di rector . ”    

subsect ion 5 of  21 is  a lso re levant  in  th is  regard.  

“Any prosecutor  shal l  be competent  to  

exerc ise any of  the powers referred to in  

subsect ion 1 to  the extent  that  he or  she has 

been author ised thereto in  wr i t ing  by the  

Nat ional  Di rector  or  a person designated by  

the Nat ional  Di rec tor .    
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The wr i t ten author isat ion refer red  to shal l  

set  out  the area o f  jur isd ict ion,  the of fences 

and the Courts. ”  

Sect ion 21 deals wi th the  prosecut ion pol icy and the  issuing 

of  pol i cy d i rect ives:  

“The Nat ional  Di rector  shal l ,  in  accordance 

with sect ion 179(5) (a)  and (b)  and any other  

re levant  sect ion o f  the Const i tu t ion:  

a .  Wi th the concur rence of  the Min ister  and 

af ter  consul t ing wi th Di rec tors,  

determine prosecut ion pol icy;  and  

b .  Issue pol icy d i rect ives which must  be 

observed in  the  prosecut ion process 

and shal l  exerc ise such powers  and 

per form such funct ions in  respect  of  the  

prosecut ion pol icy as determined in  th is  

Act  or  any other  law.”    

The next  re levant  sect ion I  suppose to h ighl ight ,  I  am not  sure  

that  there is  anyth ing more in  sect ion 21 that  I  need to 

h ighl ight ,  i t  deals wi th the  issuance of  d i rect ives by the  

Nat ional  Di rector  and then sect ion 22 deals wi th the powers,  

dut ies and func t ions of  a  Nat ional  D i rector .   Sect ion 22(1) :  

“The Nat ional  Di rector ,  as the head of  the  

prosecut ing author i t y ,  shal l  have author i ty  

over  exerc is ing of  a l l  o f  the  powers  and the  
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per fo rmance of  a l l  o f  the dut ies and 

funct ions confer red or  imposed on or  

assigned to any member of  the prosecut ing  

author i ty  by the Const i tu t ion,  th is  Act  or  any 

other  law. ”    

And then I  d id  deal  wi th  the next  par t  o f  i t .   I  d id  read that  

in to the record.   So I  wi l l  not  reread subsect ion 2 o f  sect ion  

22 in to the record .   I  th ink those would be the re levant  par ts  

of  sect ion 22 for  the current  purposes.   Counsel ,  I  am not  

sure i f  there is  any other  sect ion you would l ike  me,  or  

subsect ion  of  22 you would l i ke me to read in to  the record fo r  

these purposes.  

ADV MOHLAMONYANE SC :    Yes,  Advocate Batohi .   I f  you 

look at  sect ion 22(2) (c) ,  i t  is  a lso  important  to  be read in to  

the record.  

ADV BATOHI :    Perhaps fo r  the sake of  c la r i ty ,  read sect ion  

22(2)  in  complete ly again.   Wel l ,  no t  just  th is  par t  o f  i t .    

“ In  accordance wi th sect ion 179 of  the  

Const i tu t ion,  the Nat ional  Di rector :  

a .  Must  determine prosecut ion pol icy  and 

issue pol icy d i rec t ives as contemplated 

in  sect ion 21;  

b .  May in tervene in  a prosecut ion process 

when pol icy d i rec t ives are not  compl ied 

wi th;  and  
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c .  May review a  decis ion to  prosecute or  

not  prosecute af ter  consul t ing wi th the 

re levant  Di rector  and af ter  tak ing 

representat ions wi th in the per iod 

speci f ied by the Nat ional  Di rector  of  the 

accused person,  the compla inant ,  and 

any other  person or  par ty whom  the 

Nat ional  Di rector  considers to  be 

re levant . ”  

ADV MOHLAMONYANE SC :    Now,  under what  

c i rcumstances,  Advocate Batohi ,  would you as the  Nat ional  

Di rector  of  Pub l ic  Prosecut ions review a decis ion to  

prosecute or  not  to  prosecute?  In  pract ice,  how would you 

go about  i t?  

ADV BATOHI :    I f ,  there is ,  I  th ink i t  is  sect ion 20,  I  am just  

t ry ing to f ind the  sect ion that  dea ls wi th the review,  and I  

would rather  read that  in to the record.   I t  speci f ica l l y  sets out  

the instances when a Nat ional  Di rector  may review a  

decis ion.   I f  I  could be d i rected to that .   Is  i t  24?  

CHAIRPERSON :    Sect ion 22(2)(c) .  

ADV BATOHI :    22.   Which I  have read in to the  record,  

Chai rperson.  

ADV MOHLAMONYANE SC :    Yes,  you have a l ready read i t  

in to the record,  Advocate Batohi .   You have a l ready read i t  

in to the record.  
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ADV BATOHI :    Yes,  that  i s  correct .   I f  counsel  can p lease 

repeat  the quest ion.  

ADV MOHLAMONYANE SC :    My enqui ry i s ,  in  p ract ice,  as a  

Nat ional  Di rector  of  Publ ic  Prosecut ions in  the Repub l ic ,  how 

would you go about  rev iewing a decis ion to  prosecute or  not  

to  prosecute?  

ADV BATOHI :    A  Nat ional  Di rector  can decide to rev iew a  

mat ter  i f  a  representat ion is  made by any par ty to  the Nat ional  

Di rector  to  rev iew a mat ter ,  and the NDPP can review a  

mat ter  i f  there is  cont ravent ion of  prosecut ion pol icy.   And 

those are genera l ly ,  that  is  gene ra l ly  the way the powers of  

a  Nat ional  Di rector  in  respect  of  rev iew are t r iggered.  

ADV MOHLAMONYANE SC :    I  would l i ke to  take you to 

paragraph 13 of  your  af f idavi t ,  wh ich deals wi th sect ion 22,  

where you deal  wi th  sect ion 22 o f  the NPA Act .   You are  

referr ing in  th is  paragraph to add i t ional  powers,  which are  

conta ined in  subsect ions 3 and 4 of  sect ion 22.   Wo uld we 

take the l iber ty ,  therefore,  for  purposes of  completeness,  to  

read in to the record sect ion 22 subsect ion 3 of  the NPA Act ,  

and then thereaf ter  deal  wi th  those addi t ional  powers as you 

deal  wi th  them in pract ice,  as they per ta i n to  your  du t ies?  

ADV BATOHI :    So sect ion . . . [ in tervenes]  

CHAIRPERSON :    Counsel ,  may I  p lease in terpose?  I t  would  

be helpfu l  i f  you refer  to  a paragraph in  the af f idavi t  i tse l f ,  so  

that  we can a l l  zoom into that  paragraph,  and i t  wi l l  a lso  
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assist  the wi tness.   I  know for  th is  purpose you are referr ing  

to paragraph 13.  

ADV MOHLAMONYANE SC :    Indeed,  Madam Chair .  

CHAIRPERSON :    I t  would be helpfu l  i f  you can do that  s tep  

by step,  so that  we can a l l  fo l low where you are  on the  

af f idavi t .  

ADV MOHLAMONYANE SC :    I  take that ,  I  was st i l l  on  

paragraph 13.  

CHAIRPERSON :    Did you refer  her  to  paragraph 13?  

ADV MOHLAMONYANE SC :    13,  1 -3.  

CHAIRPERSON :    1-3.  

ADV MOHLAMONYANE SC :    Yes,  and where she deals wi th 

. . . [ in tervenes]  

CHAIRPERSON :    Addi t ional  powers.  

ADV MOHLAMONYANE SC :    …addi t ional  powers,  and I  

asked her  to  read,  for  purposes of  completeness and c la r i ty  

of  mind,  subsect ion 3 of  sect ion 22.  

CHAIRPERSON :    I t  is  my mistake.   I  thought  that  you s imply 

referred to the words wi thout  saying that  i t  is  in  paragraph 

13.  

ADV MOHLAMONYANE SC :    Paragraph 13,  yes,  I  d id .   

ADV BATOHI :    I f  I  may.  

ADV MOHLAMONYANE SC :    May you proceed,  there fore,  to  

read in to  the record,  Advocate Batohi ,  subsect ion 3 of  sect ion  

22.   You do not  necessar i ly  have to star t  wi th  the main  
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sect ion,  but  subsect ion 3,  and thereaf ter  you wi l l  a lso read 

subsect ion 4 of  the same sect ion.   P lease do so.  

ADV BATOHI :    Subsect ion 3 of  sect ion 22 reads as fo l lows:  

“Where the Nat ional  Di rector  or  a  Deputy  

Nat ional  Di rector  author ised thereto in  

wr i t ing by the Nat ional  Di rector  deems i t  in  

the in terest  of  the administ rat ion of  just ice  

that  an of fence commit ted as a whole or  

par t ia l l y  wi th in the area of  ju r isd ict ion of  one 

Di rector  be invest igated and t r ied w i th in the 

area of  ju r isd ict ion of  another  Di rector ,  he  

or  she may,  sub ject  to  the provis ions of  

sect ion 111 of  the Cr iminal  Procedure Act  51  

of  1977,  in  wr i t ing,  d i rect  that  the 

invest igat ion and cr iminal  p roceeding s in  

respect  of  such of fence be conducted and 

commenced wi th in the area of  jur isd ict ion of  

such other  Di rector . ”  

And d id you say 4  as wel l ,  counsel?  

ADV MOHLAMONYANE SC :    I  sa id 4 as wel l ,  and you wi l l  

then rever t  back to 3 af ter  you shal l  have read 4 in to the  

record.  

ADV BATOHI :    Subparagraph 4,  subsect ion 4 of  sect ion 22 

reads as fo l lows:  

“ In  addi t ion to  any other  powers,  dut ies and 
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funct ions confer red or  imposed on or  

assigned to the Nat ional  Di rector  by sect ion 

179 or  any other  provis ion  of  the 

Const i tu t ion,  th is  Act  o r  any other  law,  the  

Nat ional  Di rector  is  the head of  the 

prosecut ing author i ty :  

a .  Wi th a v iew to exerc is ing  h is or  her  

powers in  terms o f  subsect ion 2 may:  

i .  Conduct  any invest igat ion he or  she 

may deem necessary in  respect  of  a  

prosecut ion or  p rosecut ion process 

or  d i rect ives,  d i rect ions or  

guidel ines g iven or  i ssued by a 

Di rector  in  terms of  th is  Act  or  a  

case or  mat ter  re lat ing to such a 

prosecut ion or  p rosecut ion process 

or  d i rect ives,  d i rect ions or  

guidel ines;    

i i .  D i rect  the submission of  and 

receive reports or  in te r im reports 

f rom a Di rector  in  respect  of  a  case,  

a mat ter ,  a  prosecut ion or  

prosecut ion process or  d i rect ions or  

guidel ines g iven or  i ssued by a 

Di rector  in  te rms of  th is  Act ;  
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i i i .  Advise the Min ister  on a l l  mat ters 

re lat ing to the administ rat ion of  

cr iminal  just ice.    

b .  Shal l  mainta in c lose l ia ison wi th  the 

Deputy Nat ional  Di rectors  and 

Di rectors,  the prosecutors,  the legal  

profession and legal  inst i tu t ions in  order  

to  foster  common pol ic ies and pract ices 

and to promote cooperat ion in  re lat ion 

to the handl ing of  compla int s in  respect  

of  the prosecut ing  author i ty .  

c .  May consider  such recommendat ions,  

suggest ions and requests concern ing  

the prosecut ing author i t y  as he or  she 

may receive f rom any source.    

d .  Shal l  assist  the Di rectors and 

prosecutors in  achieving the ef fect ive 

and fa i r  administ rat ion of  c r iminal  

just ice.    

e .  Shal l  assist  the Deputy  Nat ional  

Di rectors,  Di rectors and prosecutors in  

represent ing thei r  professional  

in terests.  

f .  Shal l  br ing the Uni ted Nat ions 

guidel ines on the ro le of  prosecutors to  
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the at tent ion of  the Di rectors  and 

prosecutors and promote thei r  respect  

for  and compl iance wi th the above 

ment ioned pr inc ip les wi th in  the 

f ramework of  nat ional  leg is la t ion.    

g .  Shal l  p repare a comprehensive report  in 

respect  of  the  operat ions of  the 

prosecut ing author i ty  which shal l  

inc lude report ing on:  

i .   The act iv i t ies of  the Nat ional  D i rector ,  

Deputy Nat ional  Di rectors,  

Di rectors and the prosecut ing 

author i ty  as a whole.  

i i .  . . . [ in tervenes] ”  

ADV MOHLAMONYANE SC :    A l low me to in terpose.   You 

may exclude 2,  3,  5  and Roman 6.   No,  no,  inc lude Roman 6.   

I  beg your pardon.   Exclude 3.  

ADV BATOHI :    So,  th is  report  shal l  inc lude report ing on the  

personnel  posi t ion of  the prosecut ing author i t y .   4  would be,  

excluding 3,  4  would be any recommendat ions or  suggest ions 

in  respect  of  the  prosecut ing author i ty .   5  is  in fo rmat ion 

re lat ing to t ra in ing programm es of  prosecutor  and 6 any other  

in format ion which  the Nat ional  Di rector  deems necessary.    

“h.  May have administ rat ive work  

connected wi th the exerc ise of  h is  o r  her  
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powers,  the per formance of  h is  o r  her  

funct ions or  the carry ing out  of  h is  o r  

her  dut ies carr ied out  by persons 

referred to in  sect ion 37 of  th is  Act . ”  

And I  may make recommendat ions to the Min ister  wi th  regard  

to the prosecut ing author i t y  o r  administ rat ion of  jus t ice as a  

whole.  

ADV MOHLAMONYANE SC :    Omit  5 .   Go to 6.  

ADV BATOHI :    Subsect ion 6(a) :  

“a.  The Nat ional  Di rector  in  consul ta t ion 

wi th the  Min ister  and af ter  consul ta t ion 

wi th the Deputy Nat ional  Di rectors and 

Di rectors shal l  f rame a Code of  Conduct  

which shal l  be  compl ied wi th  by 

members of  the prosecut ing author i ty .   

b .  The Code of  Conduct  may f rom t ime to  

t ime be amended and must  be publ ished 

in  the Gazet te fo r  genera l  in fo rmat ion. ”    

7 ,  should I  proceed wi th 7,  sub 7?  

ADV MOHLAMONYANE SC :    For  the moment ,  you may leave 

7.   Go to 8.  

ADV BATOHI :    8 .    

“The Nat ional  Di rector  o r  a  person 

designated by h im or  her  in  wr i t ing may:  

a.  I f  no other  member of  the prosecut ing  
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author i ty  i s  avai lab le,  author ise in  

wr i t ing any sui tab le person to act  as a 

prosecutor  for  the purpose of  

postponing any cr iminal  case or  cases.   

b .  Author ise any competent  person in  the  

employ of  the publ ic  serv ice or  local  

author i ty  to  conduct  prosecut ions 

subject  to…”  

I  do not  th ink th is  appl ies in  th is  mat ter ,  but  for  the sake of  

completeness I  cont inue:  

“…subject  to  the cont ro l  and d i rect ions 

of  the Nat ional  Di rector  o r  a person 

designated by h im or  her  in  respect  of  

such statutory  of fences,  inc luding  

munic ipal  laws,  as the Nat ional  Di rector  

in  consul ta t ion w i th the Min ister  may 

determine. ”  

ADV MOHLAMONYANE SC :    9 .  

ADV BATOHI :    Subparagraph 9:  

9 .  The Nat ional  Di rector  o r  any Deputy 

Nat ional  Di rector  designated by  the 

Nat ional  Di rector  shal l  have the power 

to  inst i tu te and conduct  a prosecut ion in  

any Court  in  the republ ic  in  person. ”  

ADV MOHLAMONYANE SC :    For  the moment  that  wi l l  be a l l .   
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Let  us go back to sect ion 22 in  brackets 2,  sub paragraph C.   

And I  ear l ier  ind icated to you that  I  would l ike you to expla in  

under what  c i rcumstances as a Nat ional  Di rector  o f  Publ ic  

Prosecut ions would you review a decis ion to prosecute or  not  

to  prosecute in  broad genera l  te rms.   We may revis i t  th is  top ic  

la ter  on in  your  test imony,  but  fo r  the moment  would you 

expla in in  broad out l ine how you go about  rev iewing.  

ADV BATOHI :    So once a mat ter  is  refer red to the Nat ional  

Di rector  for  a rev iew,  there is  a sect ion in  the NPA,  a  uni t ,  a  

business uni t  in  the NPA cal led the Nat ional  Prosecut ion  

Serv ice which is  headed up by a Deputy Nat ional  Di rector  of  

Publ ic  Prosecut ions.   This is  not  in  my af f idavi t ,  anywhere in  

my af f idavi t .   This  par t i cu lar  uni t  is  responsib le fo r  a l l  genera l  

prosecut ions across the count ry.  

 So the Di rectors o f  Publ ic  Prosecut ions would repor t  

to  the Nat ional  Di rector ,  but  th rough the Deputy  Nat ional  

Di rector  who is  the head of  the Nat ional  Prosecut ion Serv ice.   

And the DNDPP, as I  wi l l  re fer  to  the  Deputy Nat ional  Di rector  

of  the NPS,  has delegated power to  deal  wi th  representat ions 

in  terms of  the Act .   But  a l l  representat ions and reviews are 

processed th rough th is  of f ice.  

 And they would obta in statements f rom interested 

persons,  af fected persons,  the DPP concerned,  and they 

would then submi t  the f i le  to  the Nat ional  Di rector  and then 

the NDPP wi l l  then consider  the mat ter .   That  i s  basica l ly  how 



19 NOVEMBER 2025  –  DAY 3  

Page 37  o f  108  

the process of  rev iews are deal t  wi th  in  the of f ice.   I f  

necessary,  in  some instances,  I  would as the Nat iona l  

Di rector ,  I  have appointed panels  to  assist  in  the  review 

process whereby the case wi l l  be presented to a panel  and 

that  would happen on occasion .   I f  the mat ter  i s  par t icu lar ly  

complex.  

CHAIRPERSON :    I f  I  may counsel ,  and that  would be for  the 

purpose of  decid ing whether  to  prosecute or  not  to  prosecute.  

ADV BATOHI :    General ly ,  i t  i s  a  representat ion that  we 

receive main ly f rom accused persons,  main ly.   So once we 

get  i t ,  the accused would be request ing the Nat ional  Di rector  

to  rev iew and to wi thdraw charges.   So the process would be 

to rev iew i t  and to establ ish wheth er  there is  suf f ic ient  

ev idence to susta in a prosecut ion or  not .  

 So i f  the Nat ional  Di rector  f inds that  perhaps there  

is  mer i t  in  the representat ion,  then i t  is  possib le  that  a  

decis ion could be made to wi thdraw the charges.   On the  

other  hand,  i f  the Nat ional  Di rector  f inds that  there is  

suf f i c ient  ev idence to susta in  a  prosecut ion,  then the 

decis ion would be that  the prosecut ion must  cont inue.  

ADV MOHLAMONYANE SC :    I  see the provis ion 22(2) (c)  

speaks of  to  prosecute or  not  to  prosecute.   And you speak 

of  a  request  to  wi thdraw the charges.   I f  you can assist  me to  

understand these concepts wi th in the  f ramework of  

prosecut ion i tse l f .   I  am not  sure whether  wi thdrawal  c ould be 
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synonymous to non-prosecut ion.  

ADV BATOHI :    Thank you,  Chai rperson.   I  wi l l  deal  w i th  that .   

They are d i f fe rent .   Non -prosecut ion is  what  we use a term 

cal led decl ine to prosecute.   And that  would be in  instances 

where a docket  is  handed to a prosecutor  fo r  a decis ion.   And 

i f  the prosecutor  f inds t hat  there is  insuf f ic ient  ev idence to  

meet  the standard,  which is  reasonable prospects of  a  

successfu l  p rosecut ion,  then the prosecutor  wi l l  decl ine to 

prosecute.   And in  that  instance,  the  mat ter  i s  not  even 

enro l led in  Court .   So that  is  de cl ine to prosecute.    

 But  i f  a  mat ter  i s  enro l led in  Court ,  and then the  

prosecutor  decides not  to  proceed wi th the mat ter  before 

p lea,  and I  emphasise before p lea is  taken,  then the charges 

can be wi thdrawn.   I f  for  whatever  reason,  there  may be 

representat ions,  that  i s  a wi t hdrawal  of  a  charge.   But  i t  has 

a l ready been enro l led.   I f  the t r ia l  has star ted and the  

accused person has p leaded a l ready,  then that  requi res a  

stopping of  the prosecut ion.   And that  is  very ra re that  that  

happens.    

 And my understanding is  i t  requi res the author i t y  o f  

a  DPP to actual ly  s top a prosecut ion.   So a prosecutor  in  the 

Courts cannot  s top a prosecut ion.   They can cer ta in ly  

wi thdraw mat ters,  but  they cannot  stop a prosecut ion.   They 

requi re the author isat ion of  the DPP.   So those are the th ree 

phases when a prosecut ion might  not  cont inue for  var ious 
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reasons.  

CHAIRPERSON :    A lso,  just  to  c lear  my mind,  in  the case of  

a wi thdrawal  before p leading,  when the mat ter  is  wi thdrawn,  

in  that  instance,  does i t  mean that  i t  can be re instated?  

ADV BATOHI :    That  i s  cor rect ,  Chai r .   I t  can be re instated.   

In  those c i rcumstances.  

CHAIRPERSON :    A t  the pract ica l  level ,  wi thdrawals wi l l  

happen,  I  suppose,  where there could be insuf f ic iency of  

ev idence at  that  s tage,  before the p leading stage,  am I  r ight?  

ADV BATOHI :    That  i s  possib le,  Chai rperson.  

CHAIRPERSON :    I t  could a lso happen in  instances where a  

prosecutor  seeks to obta in cer ta in in format ion.   Say,  for  

instance,  l ike in  th is  case,  and i f  I  am wrong,  do te l l  me,  

where the prosecutor  decides,  I  would l i ke to  refer  the mat ter  

f i rs t  for  inquest ,  so that  I  can have a  hol is t i c  p ic ture regard ing 

th is  aspect ,  maybe,  of  murder?  

ADV BATOHI :    Yes,  absolute ly ,  Chai rperson.   I  want  to  

hasten to add that  la ter  on I  wi l l  expla in why that  decis ion  

was perhaps not  the best  in  the c i rcumstances,  but  that  wi l l  

be deal t  wi th  in  a  lo t  o f  deta i l .   But  to  answer your quest ion,  

yes,  that  is  possib le.  

CHAIRPERSON :    I t  is  one of  those,  maybe,  numerous 

instances where  there could be a wi thdrawal  before the  

p leading stage.  

ADV BATOHI :    That  i s  cor rect ,  Chai rperson.  
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CHAIRPERSON :    Which then means,  fo r  instance,  in  the  

case where the evidence was cons idered to be insuf f ic ient ,  

and la ter  becomes suf f ic ient ,  a  prosecutor  could then 

re instate the mat ter .  

ADV BATOHI :    Yes,  i f  the evidence is  indeed considered to  

be insuf f ic ient ,  can wi thdraw,  and then at  a la te r  s tage 

re instate.   Correc t .  

CHAIRPERSON :    Thank you very  much ,  counsel lo r .   I  am 

sorry to  in te rpose.  

ADV MOHLAMONYANE SC :    You are  at  l iber ty ,  Madam 

Chai r .  

CHAIRPERSON :    Cr iminal  p rosecut ion is  complex.  

ADV MOHLAMONYANE SC :    I t  is  very complex.   You are at  

l iber ty  to  in te rpose at  any moment  that  you would l ike to  

c la r i fy  your  mind.   I  am amenable to  that  s i tuat ion.   Thank 

you,  Madam Chai r .   

CHAIRPERSON :    Ja,  I  th ink at  the t ime when you were asked 

quest ions,  you were at  a  point  when you were deal ing wi th  

the issues of  rev iew.   Review by the Nat ional  Prosecutor .   

And th rough delegat ions,  th is  responsib i l i t y ,  as you have 

stated,  i s  g ranted to the Deputy Nat ional  Di rectors under that  

par t icu lar  business uni t .   And you have a lso stated that  over  

and above these business uni ts ,  you a lso have the  panels  

that  are establ ished fo r  the purpose of  deal ing wi th rev iews,  

especia l l y  in  cases that  are regar ded as complex.   Now,  what  
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is  the posi t ion?  I  would l i ke to  draw a para l le l  between the  

business uni t  that  is  headed by the  deput ies as against  the 

panel  that  is  brought  in  whenever –  I  do not  know whether  i t  

is  whenever a case is  seen as being complex.  

ADV BATOHI :    Yes,  cer ta in ly  I  can expla in that .  

CHAIRPERSON :    Yes,  p lease do expla in that .  

ADV BATOHI :    Let  me expla in that  the panels,  i f  a  mat ter  is  

–  I  am v iewing a  mat ter .   And as I  sa id,  i t  i s  par t icu lar l y  

complex or  somet imes very h igh prof i le .   So the reputat ional  

r isk to  the NPA is  h igh,  and we need to make sure we get  the  

decis ions r ight .   As a Nat i onal  Di rector ,  I  would request  that  

a panel  be set  up.   The panel  i s  actual ly  an in ternal  panel  

that  is  made up of  very exper ienced prosecutors f rom 

wherever in  the count ry,  that  would s i t  as a panel  and then 

consider  the mat ter  and make a re commendat ion to me in  

some c i rcumstances.   So that  is  essent ia l l y  how –  whi le  they 

would a lmost  a lways make a recommendat ion,  i t  would be 

very ra re that  they would not ,  because that  is  the whole  

purpose of  a panel .   But  i t  is  an in ternal  mechanism that  I  

have put  in  p lace to assist  in  deal ing  wi th some of  the  more  

complex or  h igh -prof i le  mat ters.  

CHAIRPERSON :    Right .   A  fo l low-up to that .   This decis ion  

whether  to  br ing in  the panels as against  the business uni t ,  

does i t  l ie  so le ly  wi th yoursel f?   Is  i t  wi th in your d iscret ion as  

the head of  the inst i tu t ion,  or  what  is  the posi t ion?  



19 NOVEMBER 2025  –  DAY 3  

Page 42  o f  108  

ADV BATOHI :    I f  I  am reviewing –  as a Nat ional  Di rector ,  I  

am reviewing i t ,  then of  course I  wi l l  request  a panel  to  deal  

wi th  i t .  

CHAIRPERSON :    When th is  panel  is  const i tu ted,  is  i t  

const i tu ted a lso w i th the par t ic ipat ion of  the Deputy Di rectors 

of  Publ ic  Prosecut ions?  Or i s  i t  –  when you const i tu te i t ,  you 

do not  even cons ider  tak ing members that  one can see,  for  

lack of  a  bet ter  word,  automat ic a l l y  qual i fy  by v i r tue of  being  

in  th is  business uni t .   Would you a lso rope them in,  in to th i s  

panel  that  you const i tu te,  or  you have a choice whether  to  do  

i t  or  not?  And i f  you have a choice,  what  are you inc l ined to 

do?  Do you normal ly  a lso rope them in,  or  is  i t  –  does i t  

become something that  i s  deal t  wi th  exclus ive ly by  th is  panel  

that  you have const i tu ted,  on your understanding that  the  

mat ter  is  e i ther  h igh -prof i le  o r  i t  is  complex?  

ADV BATOHI :    We do not  have a hard -and-fast  ru le about  

that .   Of  course,  I  wi l l  consul t  wi th  my Deputy,  and we wi l l  

ta lk  about  i t .   Somet imes the  Deputy  wi l l  s i t  in ,  and somet imes 

not .   So i t  depends.   There is  no hard -and-fast  ru le about  i t .  

CHAIRPERSON :    In  your  v iew,  do you th ink  that  –  I  am t ry ing  

to understand as to what  in fo rms th is  decis ion of  involv ing  

the panel .   In  your  v iew,  would you do th is  because you 

suspect  that  there may be some def ic i t  o f  competency in  the  

business uni t  that  would then br in g about  a need to const i tu te  

the panel?  And i f  your  answer is  no,  then maybe just  b r ing 
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us in  to  understand as to what  comes –  what  th ink ing br ings 

about  the establ ishment  of  the pane l .  

ADV BATOHI :    Sure.   To answer your quest ion,  i t  is  def in i te ly  

not  because of  a  def ic i t  o f  competency at  a l l .   I t  is  merely  

because,  as I  sa id,  when a mat ter  is  par t i cu lar ly  complex or  

h igh-prof i le ,  i t  i s  bet te r  to  have more exper ience and heads 

consider ing a mat ter  tha n one.   So that  i s  the reason fo r  

having a panel  of  exper ienced prosecutors.   I t  might  be a very  

h ighly complex corrupt ion,  money - launder ing mat ter ,  and 

then I  look fo r  p rosecutors in  the  NPA,  together  wi th my 

Deputy,  o f  course.    

 General ly ,  they set  up the panels wi th prosecutors  

that  have par t icu lar ly  vast  exper ience in  these types of  cases 

and then get  them on the panel  so that  they can cons ider  the 

evidence and advise the Nat ional  Di rector .   So that  is  the  

th ink ing beyond i t .   Because i t  is  a lso,  wi th  very h igh -prof i le  

and complex mat ters,  you want  to  min imise the r i sk of  get t ing  

th ings wrong.   So i t  is  t ry ing to get  more heads together  to  

consider  a mat ter .   And of  course,  u l t imate ly,  i t  is  the Nat ional  

Di rector 's  decis ion.   So  the Nat ional  Di rector  has got  to  

consider  i t  and take a decis ion on the basis of  the ev idence.   

So that  is  basica l l y  the reason fo r  having th is  panel .    

 And I  suppose I  should say that  i t  i s  a  k ind of  pract ice  

that  I  –  one of  the good pract ices that  I  p icked up f rom my 

t ime at  the Internat ional  Cr iminal  Court ,  where whenever a  
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case was involved and was going to be enro l led or  var ious,  

there would be a Review Commit tee set  up where the  

exper ienced prosecutors in  the of f i ce would s i t  together ,  team 

would present ,  just  to  consider  the  mat ter  and to assist  wi th  

gaps and th ings l ike that .   So i t  was a s imi lar  –  i t  was that  

k ind of  th ink ing that  I  thought  that  would be a good idea to  

br ing fo rward.  

 And so we have t r ied to sor t  o f  ins t i tu t ional ise that  

k ind of  p ract ice.   So we a lso –  and we have done i t  –  I  have 

spoken to you about  i t  in  the context  of  a  rev iew,  but  some 

DPPs a lso do i t  in  the i r  d iv is ions where they have very  

compl icated mat ters.   Th ey would hold a k ind of  rev iew team 

where the team would present  to  the exper ienced prosecutors 

and where these prosecutors would guide them and say to 

them, you know,  th is  is  –  you have gaps here.   Let  us  look at  

th is  angle.   And so that  as a team, as a c o l lect ive,  you real ly  

make sure that  you have a so l id  case when the mat ter  does 

go to Court ,  but  that  i s  at  a  d i f ferent  level .    

 So we t ry  to  inst i tu t ional ise that  pract ice where we 

real ly  harness the  good exper ience and make sure we get  the  

decis ions r ight .  

CHAIRPERSON :    And just  th is  last  one.   Over the per iod that  

you have served in  the seat  that  you are cur rent ly  occupying,  

has i t  ever  happened that  the personnel  in  the business uni t  

would,  once g iven a case to consider  for  rev iew,  they would  
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then approach you to say that  we th ink we need ass istance.   

We cannot  do i t  on our  own and f ina l ise.   And we recommend 

that  you beef  us  up as the business uni t .   Has i t  ever  

happened over the per iod?  

ADV BATOHI :    Yes,  we have cer ta in ly  st rengthened teams 

in  the NPA.  

CHAIRPERSON :    But  d id you hear the quest ion?  The 

quest ion is ,  have you ever  had a t ime where you would be 

approached by the business uni t  to  say,  we th ink we need to 

be supplemented or  augmented so we do not  fee l  tha t  on our  

own only we can carry th is  task because we h ave ident i f ied  

that  th is  task is  qui te  complex or  i t  would be in  the best  

in terest  of  just ice  that  you beef  us up because the case that  

you have refer red  us to or  that  we are deal ing wi th i s  a h igh 

prof i le  case.   Has that  happened?  Basica l l y  on the request  

coming f rom the uni t .   Thank you.  

ADV BATOHI :    Thank you.   That  i s  understood.   Yes,  i t  has 

happened.   That  has been the case and we wi l l  consider ,  

because one of  the funct ions of  a  Nat ional  Di rector  is  to  

support  the DPPs in  the d iv is ions.   And there have been 

instances when that  happens,  we look at  h ow we can support  

the teams We have a lso resor ted to the appointment  of  

outs ide counsel  in  terms of  sect ion 38 of  the NPA Act  to  assist  

in  a number of  complex cases where they have come forward  

and said for  var ious reasons the  DPPs request  th at  they 
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requi re  assistance and then we have made lo ts of  sect ion  38 

appointments as we cal l  them.  So that  has happened and we 

do of  course want  to  t ry  to  suppor t  the teams as much as 

possib le.   So we do t ry  to  g ive them the support  that  they 

need.  

CHAIRPERSON :    Thank you.  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   

CHAIRPERSON :    Proceed,  s i r .  

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   

Advocate Batohi ,  a  few moments  ago Madam Chair  was 

asking you about  a wi thdrawal  which you deal t  wi th  because 

she wanted to c lar i f y  her  mind.   She wanted to understand 

under what  c i rcumstances a prosecutor  can wi thdraw and you 

expla ined i t .   But  there is  a lso what  i s  ca l led provis ional  

wi thdrawal .   Can you expla in that?  As against  perhaps a  

permanent  wi thdrawal ,  i f  I  may use that  pun,  i t  may not  be  

used in  prosecutor ia l  c i rc les.  

ADV BATOHI :    Yes,  sure.   Look,  the pract ica l  impact  of  a  

wi thdrawal  or  a provis ional  wi thdrawal  is  zero.   There is  no  

pract ica l  impact  because any wi thdrawal  can be re instated at  

a  la ter  s tage.   And so in  instances where a prosecutor  

understands that  there is  a l ike l ih ood that  I  am going to get  

more evidence and you are c lear  a t  that  point  that  there is  

some invest igat ions outstanding and then you know that  there  

is  a good chance you are going to re instate i t ,  you would 
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actual ly  say i t  is  a  provis ional  wi thdrawal .    

 But  in  instances even where a prosecutor  wi thdraws 

a case,  the point  I  am t ry ing to make is  that  once a mat ter  i s  

wi thdrawn,  i t  can a lways be re instated for  any reason.   

Somet imes you may wi thdraw a case because the wi tnesses 

are not  at  Court  and the mat t er  has proceeded fo r  a whi le  and 

the prosecutor  decides I  am not  going to get  another  

adjournment ,  real i ses,  so you wi thdraw a charge and then you 

t ry  to  get  the wi tnesses and whatever happens and then you 

re instate i t  a t  a  la ter  s tage.  

 So that  is  the point  I  want  to  make is  that  there is  no  

pract ica l  impl ica t ions that  a re d i f ferent ,  but  you wi l l  

provis ional ly  wi thdraw in c i rcumstances where you feel ,  and 

I  am repeat ing mysel f ,  that  there is  a st rong possib i l i ty  that  

you wi l l  re instate i f  cer ta in invest igat ions or  other  

requi rements are met ,  for  want  of  a  bet te r  word.  

ADV MOHLAMONYANE SC :    Let  us  proceed and deal  wi th  

paragraphs 15 for  now and 16,  perhaps a por t ion of  17.   In  

paragraph 15 of  your  af f idavi t ,  you deal  wi th  sect ion 22(6) ,  

which you have a l ready read in to the record where you are 

enjo ined to  draf t  a  Code of  Conduct ,  to  f rame  a Code of  

Conduct  and pol icy.   There  is  a Code of  Conduct  in  ex istence,  

not  so?  

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    I t  is  current ly  appl icab le to  a l l  
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the prosecutors and b inding on them.  

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    As wel l  as a Code of  Conduct .  

ADV BATOHI :    Yes,  that  is  correct .   As you wi l l  not ice in  

terms of ,  in  paragraph 15,  in  terms of  sect ion 22(6)  of  the 

Act ,  the NPA Act ,  the NDPP is requi red to f rame a Code of  

Conduct  and th is  was done.   I t  was draf ted and gazet ted in  

2010.   In  fact ,  I  was fo r tunate to  be par t  o f  a  team before  

that ,  before I  le f t ,  wel l ,  in  the ear ly  development  of  the Code 

of  Conduct ,  I  was,  of  course,  out  of  the count ry by 2010.   And 

accord ing  to the preamble  of  the  Code of  Conduct ,  due regard  

was had to the Uni ted Nat ion s guidel ines on the  ro le of  

prosecutors and the standards of  p rofessional  responsib i l i ty  

and statement  of  the essent ia l  dut ies and r ights of  

prosecutors,  which I  ment ioned ear l ier  on as wel l .   And,  ja ,  

so there is  a Code of  Conduct  in  ex istence and i t  is  b inding  

on a l l  prosecutors ,  inc luding the Nat ional  Di rector .  

ADV MOHLAMONYANE SC :    You a lso ment ioned in  these 

paragraphs,  the UN guidel ines,  Uni ted Nat ions guidel ines on 

the ro le of  prosecutors,  which the law,  the NPA Act ,  ob l igates  

you to br ing to the at tent ion of  a l l  prosecutors.  

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    Was that  done?  

ADV BATOHI :    I t  has been done in  the context  of  the Code 

of  Conduct .   I t  has been incorporated in to that .  
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ADV MOHLAMONYANE SC :    Maybe I  should rephrase.   Let  

me take you to F22,  sect ion 22(4) ( f ) .   Are you there?  

ADV BATOHI :    Yes,  I  see that .  

ADV MOHLAMONYANE SC :    I t  says,  shal l  br ing.   The 

Nat ional  Di rector ,  as the head of  the prosecut ing author i t y ,  

shal l  br ing the Uni ted Nat ions guidel ines on the  ro le of  

prosecutors to  the  at tent ion of  the D i rectors and prosecutors.  

ADV BATOHI :    I  see that .   And that  has been incorporated 

in to the Code of  Conduct ,  which has been brought  to  the 

at tent ion of  a l l  prosecutors and they are bound to comply wi th  

i t .   So in  that  way,  th is  has been compl ied wi th as i t  is  

incorporated in to the Code of  Condu ct .  

ADV MOHLAMONYANE SC :    The Code of  Conduct ,  as you 

set  out  in  paragraph 15,  is  in  the bundle pol ic ies and 

d i rect ives.  

ADV BATOHI :    That  i s  cor rect .  

ADV MOHLAMONYANE SC :    I t  a lso conta ins  the  

prosecutor ia l  po l i c ies,  not  so.   I t  is  a  Code of  Conduct .  

ADV BATOHI :    Sor ry,  I  do not  understand that .  

ADV MOHLAMONYANE SC :    I  am saying in  the  bundle  

pol ic ies and d i rect ives,  i t  conta ins the Code of  Conduct  as  

wel l  as the prosecutor ia l  po l i c ies ,  not  so?  Prosecut ion  

pol ic ies.  

ADV BATOHI :    I  understand i t  does.  

ADV MOHLAMONYANE SC :    Let  us then proceed to  



19 NOVEMBER 2025  –  DAY 3  

Page 50  o f  108  

paragraph 27.  

ADV BATOHI :    Counsel ,  i f  I  may ask,  before we proceed 

there,  i f  I  could just  emphasise something f rom paragraph 15 

on the Code of  Conduct  before we move of f  that .   

ADV MOHLAMONYANE SC :    Wel l  and good.  

ADV BATOHI :    I t  is  on page 8,  about  f ive l ines down.    

“The Code of  Conduct  emphas ises the  

professional  conduct ,  independence,  

impart ia l i t y ,  and object iv i t y  requi red of  

prosecutors in  exerc is ing thei r  powers and 

carry ing out  the i r  dut ies and funct ions.  

I t  emphasises the  ro le of  prosecutors in  the  

administ rat ion of  just ice and a lso the ro le of  

prosecutors in  ensur ing the fa i rness and 

ef fect iveness of  the prosecut ion process. ”    

And then i t  goes on to deal  wi th  other  aspects of  cooperat ion  

wi th var ious par tners.   So I  just  wanted to h ighl ight  that  

aspect .   Yes,  thank you,  you were saying,  counsel?  

ADV MOHLAMONYANE SC :    Ja.   I t  a lso ment ions 

independence,  wh ich we wi l l  deal  w i th  la te r .  

ADV BATOHI :    Yes,  that  is  correct .  

ADV MOHLAMONYANE SC :    Independence of  a prosecutor .  

ADV BATOHI :    Absolute ly ,  and tha t  is  cr i t i ca l .  

CHAIRPERSON :    Counsel ,  i f  I  may,  the pol ic ies  and 

d i rect ions that  you refer  to  that  a re  ment ioned in  paragraphs 
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15,  16,  and 17 are conta ined in  a bundle,  the index to fo lder  

marked pol ic ies and d i rect ives.   Should we not  mark these 

bundles?  

ADV MOHLAMONYANE SC :    I  beg your pardon,  Madam 

Chai r?  

CHAIRPERSON :    Should we not  mark the bundles?  We have 

bundles that  you refer  to  us in  your  index.   Now,  at  one stage,  

somebody is  going to have to look for  those documents,  and 

those documents,  the bundles that  you see behind us  are not  

marked.   I  am ask ing you tha t  whether  i t  is  not  appropr ia te at  

th is  stage,  as you refer  to  them, to  mark them appropr ia te ly .  

ADV MOHLAMONYANE SC :    In  other  words,  i f  I  understand 

Madam Chai r  c lear ly ,  to  be marked and a lso proper ly  

paginated.  

CHAIRPERSON :    I  do not  know about  the paginat ion .   I  have 

my bundles,  but  th is  bundle does not  have a name.   I t  has a  

name,  pol ic ies,  and d i rect ives.   Now,  i f  anybody reads the 

record is  going to look for  th is  bundle,  should we not  mark 

th is  bundle,  perhaps refer  to  i t  as bundle A?  

ADV MOHLAMONYANE SC :    Give i t  a  name,  a tag.   I  agree.  

CHAIRPERSON :    I t  does not  mat te r  what  you cal l  i t ,  but  what  

do you cal l  i t?   You may suggest  to  us.   What  do you refer  to  

th is  bundle of  pol i c ies and d i rect ions?  

ADV MOHLAMONYANE SC :    May I  confer  wi th  my jun ior?  

She draws my at tent ion to the fact  that  i t  is  marked.   I t  is  
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g iven a name.  

CHAIRPERSON :    Just  te l l  me what  the name is .  

ADV MOHLAMONYANE SC :    PD.  

CHAIRPERSON :    I  beg your pardon?  

ADV MOHLAMONYANE SC :    PD.   Whatever PD stands for .  

CHAIRPERSON :    PD.  

ADV MOHLAMONYANE SC :    Yes,  PD.  

ADV BATOHI :    Pol ic ies and d i rect ives.   

ADV MOHLAMONYANE SC :    Pol ic ies and d i rect ives.  

CHAIRPERSON :    So we must  mark  i t  PD.   

ADV MOHLAMONYANE SC :    Yes.  

CHAIRPERSON :    PD.  

ADV BATOHI :    Chai r ,  a t  the end of ,  to  help,  i f  I  may,  page 

8,  and I  know junior  counsel  might  know bet te r  than I  do,  but  

at  the end of  paragraph 15 i t  says marked,  forms par t  o f  the  

record under bundles,  pol i c ies and d i rect ives,  PD00011 to  

PD16.   And these are these pa r t icu lar  ones.   I  am not  sure i f  

that  helps,  Chai rperson.  

CHAIRPERSON :    I t  does help.   But  the actual  document ,  you 

see what  I  have,  and these bundles and bundles behind us 

are not  marked.   I  am saying,  should not  we then mark them 

accord ing to the a f f idavi t?   You understand what  I  am saying ,  

counsel?  The af f idavi t  re fers to  th is  name.  

ADV MOHLAMONYANE SC :    SPD.  

CHAIRPERSON :    Yes.   SPD0001 to PD0016.   I  am now 
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suggest ing to you whether  we should  not  mark them 

accord ingly.   And I  th ink as the ev idence leader you should  

then d i rect  us or  suggest  to  us  that  le t  us mark them 

accord ingly because we are going to mark other  bund les.   So 

th is  one of  pol i c ies and d i rect i ves o f  the PD0011 to PD0016,  

which one,  how do we mark th is  one?  Should we mark i t  

PD001,  pol i cy d i rect ions?  

ADV MOHLAMONYANE SC :    I  must  g ive i t  a  thought .   I  must  

g ive i t  a  thought  before I  say i t  must  be marked.  

CHAIRPERSON :    P lease confer  wi th  your jun ior .   You can 

swi tch of f  your  mics so long.    

ADV HULLEY SC :    Madam Chair?  

ADV BALOYI -MERE SC :    Counsel ,  I  see that  you were  

convers ing wi th your jun ior .   And,  you know,  whenever we 

see problems,  we do not  just  ask.   At  t imes we a lso t ry  to  

assist  to  the reso lut ion of  the prob lem.   Now,  I  not ice f rom 

th is  batch,  the batch of  the PDs,  the ones tha t  are  marked 

PDs,  there are two batches.   Am I  correct?   There  are two 

batches?  Now,  you wi l l  have the f i rs t  batch as 1 up to 68.   

And that  would become PD1.   And then when you go to the  

next  batch,  in  the ser ies of  the PDs,  i t  becomes a  PD2.   So i t  

is  very easy to ident i f y  that  f rom a d istance.    

 But  i f  we are going to have these very  many numbers,  

1 to  68 and so fo r th,  i t  is  confusing.   But  to  mark i t  there,  up  

there,  wi th  a mark ing pen to say,  th is  is  PD1,  and the next  
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one then wi l l  be PD2.   And I  know that  you are going to deal  

wi th  even many others where you have the LO,  LCs,  and what  

have you.   But  i t  is  just  some advice.   You are bet ter  su i ted 

to do i t  in  a manner that  you must  be mindfu l  o f  the panel ,  

because at  the  end,  we have to draw the report .   So whatever  

manner that  you choose,  I  see the  Chai r  s t i l l  wants  to  say 

something.  

CHAIRPERSON :    We are a lso exper iencing problems,  we are 

a lso exper iencing  problems here.   But  fo r  our  purpose,  to  my 

quest ion,  back to my quest ion,  we can mark your PD as PD1 

to name th is  bundle.   You are naming th is  bundle as PD1.   

You can even say PD1 and dash PD to 0,  PD0068 up to that  

page.   Then we know that  that  page is  complete.   I  see your  

jun ior  counsel  i s  nodding.   So may we mark i t  that  way?  

ADV MOHLAMONYANE SC:    In  fact ,  Madam Chair ,  there was 

a suggest ion that  i t  be PDA.   But  we wi l l  go wi th PD1,  2,  3 ,  

and 4,  et  cetera,  et  cetera.  

ADV MOHLAMONYANE SC :    Do you suggest  that  we use 

numerals or  le t ters of  a lphabet?  

ADV MOHLAMONYANE SC:    Numerals.  

CHAIRPERSON :    Numerals.   I  beg your pardon.   Let  me 

f in ish f i rs t  wi th  counsel ,  madam.  

ADV MOHLAMONYANE SC :    Numerals,  1 ,  2 ,  3 ,  4 ,  and so on 

and so on.  

CHAIRPERSON :    Yes.   I  th ink for  our  purpose,  le t  us mark  
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th is  document  PD1.   This is  the pol ic ies and d i rect ions.    

ADV MOHLAMONYANE SC :    Thank you,  Madam Chair .   

CHAIRPERSON :    Thank you,  madam.  Thank you,  Advocate  

Batohi .  

ADV BATOHI :    Chai r ,  sorry,  you seem to have taken a 

decis ion on PD1.   And I  do not  want  to  confuse th ings more.   

My only concern is  that  these are page numbers.   And you 

obviously got  a PD1 somewhere,  a  PD2,  a PD3,  wh ich  are  

page numbers.   So I  would be inc l ined to pro pose,  

Chai rperson,  that  we do in  fact  use the a lphabet .   And the  

f i rs t  one is  A,  the  f i rs t  bundle.   So i t  is  PD1 to 6 of  bundle,  

the PDA bundle.   And the other  one wi l l  be the PDB bundle.   

I t  is  only a proposal .   There are co l leagues that  hav e been 

work ing wi th these bundles,  I  have not  been,  and I  would  

expect  that  they would be able to  guide bet ter .   But  my 

concern is  that  i f  we use numbers,  we might  confuse i t  wi th  

the page numbers,  which have a PD before i t .   That  is  my 

only concern.   Thank you,  Chai rperson.  

CHAIRPERSON :    Actual ly  no t ,  counsel ,  because the  

numbers are 0001,  0002,  et  cetera .   So you wi l l  say  1,  then 

0001.   So I  th ink  the number ing,  as we suggested,  should  

then fo l low.   So you wi l l  have your pol i c ies and d i rect ions 

marked bundle,  marked PD1.   And we know what  PD1 is .   We 

took a long t ime to c lar i f y  th is  th ing,  but  at  least  we know 

now.   Advocate Mohlamonyane,  le t  th is  happen a lso wi th the  
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o ther  bundles,  because i t  is  going to confuse us when we are  

in  the middle of  th is  hear ing,  when people go back and fo r th,  

re ferr ing to documents,  because there are qui te  a lo t  and lo ts  

of  records.  

ADV MOHLAMONYANE SC :    I  take  i t ,  Madam Chai r .  

CHAIRPERSON :    Before you proceed,  Advocate  

Mohlamonyane,  I  see Advocate Batohi ,  d id  you want  to  say 

something,  madam?  

ADV BATOHI :    No,  no.   Thank you,  Chai rperson,  not  at  a l l .  

CHAIRPERSON :    Thank you.   I  see i t  is  hal f  past  one.   

Counsel ,  i t  i s  hal f  past  one.   We propose to take a break fo r  

30 minutes.   That  should be our  lunch break.   We wi l l  then 

proceed at  2 o 'c lock.  

ADV MOHLAMONYANE SC :    Thank you,  Chai r .   We wi l l  do  

that .  

CHAIRPERSON :    I  hope i t  is  not  d isrupt ing the st ructure of  

your  ev idence.  

ADV MOHLAMONYANE SC :    Not  a t  a l l .  

CHAIRPERSON :    But  we need to break.  

ADV MOHLAMONYANE SC :    Not  at  a l l .   I  need a break as  

wel l .   Not  at  a l l .  

ADV BATOHI :    Chai rperson,  can I  ask that  whoever i s  in  

charge of  the a i r  con t r ies to  st r ike a balance between 

keeping th is  p lace cool  and not  having i t  b lowing real ly  on  

the wi tness very hard.   I  am f reezing at  th is  spot .   Thank you,  
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Chai rperson.  

CHAIRPERSON :    Thank you very much ,  counsel .   We wi l l  t ry  

to  at tend to that .   They should get  i t  r ight .   I  am sor ry for  that ,  

I  am sorry for  tha t .   I  th ink the coord inator  is  here.   She is  

going to at tend to that  immediate ly when we leave th is  

chamber.    

ENQUIRY ADJOURNS  

ENQUIRY RESUMES 

CHAIRPERSON :   Thank you,  Counsel ,  you may cont inue.   

ADV MOHLAMONYANE SC :   Thank you,  Madam Chai r .   

Advocate Batohi ,  I  now di rect  your  at tent ion to paragraph 23 

in  which you deal  wi th  the Prosecut ion Pol icy and you t ie  that  

wi th  paragraph 24 and 25 and in  broad te rms p lease 

e laborate.    

ADV BATOHI :   Thank you,  Counsel .   So the Prosecut ion  

Pol icy in  the NPA broadly deals wi th  the prosecut ion process,  

inc luding the essent ia l  ro le  of  the Prosecutor  and reviewing 

of  cases.   The purpose of  th is  pol i cy i s  to  guide the  

Prosecutors in  terms of  how they should exerc ise thei r  

powers,  carry out  the i r  dut ies and per form thei r  funct ions.    

 Fur ther  in  the paragraph,  the po l icy d i rect ives,  I  

suppose may I  should just  out l ine the pol icy i tse l f ,  the idea is  

to  make the prosecut ion process fa i r ,  to  make i t  t ransparent ,  

consistent ,  predictable and i t  is  important  that  you know,  

prosecut ion processes are deal t  wi th  in  th is  way.    
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 I t  is  a lso,  you know,  we want  to  promote greater  

consistency in  the prosecutor ia l  p ract ices nat ional ly .   The 

pol icy d i rect ives are in tended to  set  uni form norms and 

standards in  prosecutor ia l  pract ices and they deal  wi th  the  

professional  dut ies  of  Prosecu tors and operat ional  mat te rs 

af fect ing Prosecutors and the other  inc identa l  funct ions and 

not  only deal ing wi th pure ly admin ist rat ive mat ters.    

 The next  paragraph deals,  we know,  wi th,  inc luding  

wi th factors  to  be considered when tak ing a decis ion to 

prosecute and th is  is  real l y  important .   So a dec is ion to  

prosecute or  not  must  be made in  accordance wi th the NPA 

pol icy and the pol icy d i rect ives.   The Prosecut ion  Pol icy  

prescr ibes var ious factors that  must  be considered by a 

Prosecutor ,  but  apply ing equal ly  a lso to senior  members of  

the NPA,  that  is  the  NDPP, DNDPP’s and DPP’s,  and these 

must  be appl ied  when we are decid ing whether  to  prosecute  

or  not  to  prosecute.    

 And in  essence,  a Prosecutor  must  have regard to  

the contents of  the docket ,  that  is ,  you know,  whether  there 

is  pr ima fac ie  ev idence and statements conta ined in  the  

docket .   We must  a lso have considerat ion  for  any vers ion  

prof fered by the  accused in  what  is  te rmed a warning 

statement  that  is  taken by the Pol ice or  any confessions or  

any other  statements made by the accused.    

 We must  as Prosecutors evaluate the evidence,  take 
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in to account  a l l  re levant  factors,  inc luding how st rong the 

case fo r  the State is ,  whether  ev idence is  admissib le,  the  

credib i l i t y  of  s tate wi tnesses,  the re l iab i l i t y  of  ev idence and 

avai lab i l i t y  of  ev idence and of  course making the assessment  

at  the end o f  the day on how st rong the case is  as a  whole.    

 On paragraph 25 we said the,  we refer red to the  

standard.   In  terms of  the Prosecut ing Pol icy,  in  decid ing  

whether  or  not  to  inst i tu te c r iminal  proceedings aga inst  an  

accused person,  a Prosecutor  must  assess whether  there is  

suf f i c ient  and admissib le evide nce to provide a reasonable  

prospect  of  a  successfu l  p rosecut ion and that  is  an important  

s tandard.   The Prosecut ion Pol icy  provides that  there must  

indeed be a reasonable prospect  of  a  convict ion,  o therwise  

the prosecut ion should not  be commenced.   

 The pol icy moreover st ipu lates  that  once a  

Prosecutor  i s  sat is f ied that  there is  suf f i c ient  ev idence to  

provide a reasonable prospect  of  a  convict ion,  a prosecut ion  

should normal ly  fo l low and that  is  important ,  un less publ ic  

in terest  demands otherwise.   And of  course in  determin ing 

the publ ic  in teres t ,  there are var ious factors  that  gu ide th is  

determinat ion,  inc luding the nature and ser iousness of  the  

of fence,  the in terest  of  the v ic t im,  the broader communi ty and 

the c i rcumstances of  the of fender as wel l .   So that  is  as fa r  

as the pol icy and pol icy d i rect ives broadly are concerned.   

ADV MOHLAMONYANE SC :   Thank you.   May I  take you back 
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to  paragraph 24 where you ment ioned that  a Prosecutor  must  

evaluate evidence ,  gathered evidence.   Now in h is  or  her  

evaluat ion of  ev idence would a Prosecutor  use a d iscret ion  

af ter  such evaluat ion?  

ADV BATOHI :   Absolute ly .   That  is  one of  the most  important  

aspects of  p rosecutor ia l  funct ions is  the  exerc ise of  

prosecutor ia l  decis ion -making and of  course a Prosecutor ’s  

discret ion in  that  process.   

ADV MOHLAMONYANE SC :   How is  such d iscret ion  in  the 

normal  course of  events used by Prosecutors?  

ADV BATOHI :   Wel l ,  i t  is  exact ly  when you are tak ing a  

decis ion to prosecute,  i t  requi res you to exerc ise  

prosecutor ia l  decis ion -making and in  th is  process you have 

got  to  take in to account  as I  ment ioned th e var ious factors 

and i t  is  how you assess,  how you g ive weight  to  the  var ious 

factors and then at  the end of  the  day decide and that  i s  

where the Prosecutor ’s  decis ion -making comes in  and there  

is  an e lement  of  p rosecutor ia l  d iscret ion at  that  point  as we l l  

in  terms of  weighing the evidence when you assess credib i l i ty  

of  a  wi tness,  you may consul t  wi th  wi tnesses,  etcetera.   A l l  

o f  that ,  there are var ious factors that  come into at  the end of  

the day apply ing your d iscret ion and making a prosecutor ia l  

decis ion on the basis of  the st rength of  the case before you.    

ADV MOHLAMONYANE SC :   In  the exerc ise of  such a  

d iscret ion,  the Prosecutor  uses h is or  her  mind,  reasoning 



19 NOVEMBER 2025  –  DAY 3  

Page 61  o f  108  

which is  usual ly  referred to as rat ional  or  i r ra t ional ,  not  so?   

Does i t  come into  p lay?  

ADV BATOHI :   Absolute ly .  

ADV MOHLAMONYANE SC:   Does rat ional i ty  o r  i r ra t ional i ty  

come into p lay in  the exerc ise of  such a d iscret ion?  

ADV BATOHI :   Absolute ly .   In  order  to ,  when one looking at  

whether  a decis ion is  rat ional  o r  no t ,  and there is  caselaw on 

that ,  I  do not  have i t  in  f ront  of  me at  the moment ,  but  of  

course i f  you have a case where there is  a very st rong case 

against  an accused and the Prosecutor  in  apply ing h is  or  her  

d iscret ion in  the assessment  of  the evidence comes to the  

conclusion that  there should not  be a prosecut ion,  that  wi l l  

be an i r ra t ional  decis ion.   

 And conversely,  in  the case of  hav ing a case where  

there is  very l i t t le  ev idence or  no evidence or  ev idence that  

does not  meet  the  standard,  the one could then say that  that  

is  a lso i r ra t ional .   But  I  must  hasten to add that  when 

assessing a case as a Prosecutor  there would be instances 

where reasonable  minds could d i f fe r  and a Prosecutor  might  

take a v iew on the evidence,  another  Prosecutor  might  have 

a d i f fe rent  v iew.    

 In  that  case i t  would not  amount  to  i r ra t ional i t y  as  

such.   Somet imes in  cases Judges take d i f ferent  v iews f rom 

Prosecutors.   You have Benches that  d isagree.   So i t  does 

not  mean that  i t  is  i r ra t ional  dec is ion-making.   I t  means 
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reasonable minds can d i f fer .   But  when i t  becomes i r rat ional  

is  when i t  goes complete ly against  the avai lab le evidence and 

a reasonable Prosecutor  would not  have acted in  that  

manner.   That  i s  when the issue of  i r ra t ional i ty  comes in .  

ADV MOHLAMONYANE SC :   Thank you.   Let  us proceed to  

paragraph 27 on page 15 where you make ment ion of  the  

const i tu t ional  mandate of  the NPA to prosecute,  which car r ies  

wi th i t  an obl igat ion.  

ADV BATOHI :   Sorry,  what  paragraph,  Counsel?  

ADV MOHLAMONYANE SC :   27 on page 15 of  the a f f idavi t .   

Can you in  a nutshel l  e laborate on th is  obl igat ion,  because i t  

te l ls ,  i t  ta lks about  obl igat ion,  a const i tu t ional  obl igat ion,  but  

at  the same t ime a Prosecutor  has a d iscret ion.   Can you in  

a nutshel l  descr ibe th is  obl igat ion.   

ADV BATOHI :   Yes,  as I  ind icate in  paragraph 27 there is  a  

const i tu t ional  mandate,  the NPA and Prosecutors  have a  

const i tu t ional  mandate to prosecute cases and wi th i t  carr ies  

an obl igat ion which,  and there  has been legal  p recedent  on  

th is  as wel l ,  is  that  when the  sta ndard is  met  we as 

Prosecutors are obl iged to prosecute these mat ters  and so  

unless there is  good reason not  to  do so ,  and as I  ind icate on 

paragraph 28 there must  be compel l ing reasons to wi thdraw 

a cr iminal  charge,  g iven our  obl igat ion as Pr osecutors to  

prosecute.   

 There must  be compel l ing  reasons to wi thdraw 
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charges when there is  fo rmidable evidence or  when the  

standard is  met  wi th regard to pursuing a case.   So in  that  

sense we have a const i tu t ional  obl igat ion to prosecute  unless 

there are except ional  c i rcumstances to do otherwise.    

 My apologies,  Chai r ,  i t  seems l ike they have  

swi tched the a i rcon of f  complete ly,  so now I  th ink they should  

t ry  to  st r i ke a balance,  Chai r ,  through you to having i t  a  b i t  

lower,  but  now i t  is  real ly  hot  in  here.   Thank you.   My 

apologies.   

CHAIRPERSON :   I t  is  a  b i t  o f  a  problem …[ intervenes] .  

ADV BATOHI :   I  th ink they have le f t  the remote wi th me,  so  I  

have the power.   Let  me work th is  out .  

CHAIRPERSON :   Yes.  

ADV BATOHI :   Thank you,  Chai r .    

CHAIRPERSON :   Got  i t  r ight?  Hopefu l ly .   Yes,  thank you.   

Might  I  take you –  are you done wi th paragraph 27?  

ADV MOHLAMONYANE SC:   I  am done wi th paragraph 27,  

Madam Chair .  

CHAIRPERSON :   Yes,  might  I  just  take you back to 26.   

ADV MOHLAMONYANE SC :   26.    

CHAIRPERSON :   I t  speaks of  the Prosecutor  being sat is f ied 

that  there is  suf f ic ient  ev idence and i t  is  expected that  when 

there is  suf f i c ien t  ev idence,  then there wi l l  be reasonable 

prospects of  convict ion,  meaning that  then the Prosecutor  wi l l  

prosecute.   And the paragraph then cont inues to say “unless 
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the publ ic  in te res ts demands otherwise” .   That  is  the aspect  

that  I  am interested in ,  un less the publ ic  in terests demands 

otherwise.   What  wi l l  be such c i rcumstances which  wi l l  fa l l  

wi th in the ambi t  o f  the publ ic  in te rest  that  wi l l  negates the  

need to prosecute?  

ADV BATOHI :   That  i s  an in terest ing quest ion,  Chai rperson.   

There are var ious factors that  a Prosecutor  might  consider  

when decid ing not  to  prosecute in  the face of  ev idence that  

meets the requi red standard.   There would be instances for  

example where there is  a motor  veh ic le accident  and a father  

is  d r iv ing the car ,  makes an accident  and h is ch i ld  d ies in  the  

accident  and he is  negl igent .   So do you prosecute the father  

who has real ly  suf fered a lo t  a l ready and there  is  not  you 

know a lo t  o f  damage to the other  vehic le.   You look at  those 

factors and you th ink on humani tar ian grounds th is  is  a case 

that  you do not  p rosecute,  even though on the face of  i t  he  

was c lear ly  negl igent  and should be prosecuted.     

 There might  be an instance where you know,  a v ic t im 

or  an accused person might  be ext remely i l l  and you would 

decide that ,  or  very o ld or  very young and you decide that  

you would not  p rosecute.   So there is  that ,  those k inds of  you 

know,  factors tha t  a Pro secutor  would consider .   I  must  say 

that  a l though th is  issue does not  fa l l  in to prosecut ion ,  publ ic  

in terest  mat ters,  that  you know,  g iven the var ious const ra ints 

that  we have wi th  resource and th ings l i ke that ,  i t  is  l i tera l l y  
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impossib le to  prosecute every case and so you somet imes 

have to pr ior i t ize mat ters and decides which cases to  take on 

f i rs t ,  but  that  is ,  you know,  genera l l y  when a case is  ser ious 

and you know,  we would cer ta in ly  no t  pr io r i t ize other  mat ters,  

i t  is  more the  less ser ious mat ters  that  would k ind  of  fa l l  a t  

the bot tom of  the inbox so to speak in  terms of  at tent ion,  bu t  

i t  is  a  factor  you have to consider ,  but  i t  is  no t  s t r ic t l y  

speaking publ ic  in terest  issue.   Wel l ,  i t  is  not  a publ ic  in te rest  

issue at  a l l .   Thank you,  Chai r .   

CHAIRPERSON :   Thank you,  Counsel ,  that  helps.  

MS RAMAGAGA :   Just  g lancing,  I  am actual ly  made to ask a  

quest ion because of  your  answer where you were t ry ing to 

expla in as to what  could const i tu te  publ ic  in terest  and then 

you went  fur ther  to  ta lk  about  pr ior i t i z ing cases.   Now 

pr ior i t i z ing cases cannot  be an equiva l ent  of  decid ing  

whether  to  prosecute or  not ,  am I  cor rect?   

 A l l  what  you are saying is  that  you know depending 

on what  we see or  the importance of  cases,  others may end,  

may f ind themselves ending up jus t  being pushed lower and 

lower in  the cycle ,  but  how far  to  you go wi th that ,  because 

every day there wi l l  be cases that  you wi l l  see,  c r imina l  cases 

that  we see as very important ,  but ,  and they wi l l  a lso be those 

that  a re seen as being,  you know,  just  l ight ,  l ight  o f fences.   

So up to how far  do you then keep pushing these ones that  

are seen as just  none important  cases?  
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ADV BATOHI :   So le t  me be c lear  you know,  i t  is  less ser ious,  

but  not  necessary  not  important .   You know,  every v ic t im or  

compla inant  wants h is  o r  her  just ice.    

MS RAMAGAGA :   Yes.  

ADV BATOHI :   Even fo r  the smal les t  o f  cases.   And we have 

to be as,  you know,  v ic t ims of  c r ime are,  we are lawyers fo r  

the people as Prosecutors and we defend the r ights of  v ic t ims 

and pr imar i l y  but  of  course we must  make sure that  you know,  

there is  a fa i r  t r ia l  and a l l  o f  that  ensues,  but ,  so we got  to  

st r i ke that  balance between,  and look,  the lower courts are  

fu l l  o f  those k inds of  cases.   I t  is  no t  l ike we do not  p rosecute  

cases,  the less ser ious cases.   The d ist r i c t  cour ts  are fu l l  o f  

them.   

 So at  the d i f ferent  levels you know,  for  example the  

more ser ious mat ters you may decide to choose,  pr ior i t i ze a 

mat ter  for ,  because of  the h igh prof i le  nature you know,  

because of  potent ia l  reputat ion,  h igh impact  mat ters,  the  

mat ter  than can,  is ,  the reduct ion o f  harm issues that  is  a lso  

considered,  so there are var ious factors that  we consider  in  

pr ior i t i z ing.   But  i t  is  not  l ike there is  a decis ion not  to  

prosecute as you correct ly  sa id because of  that  pr ior i t izat ion.   

I t  is  just  that  others wi l l  be  p r io r i t ized over  others.   Thank 

you.  

MS RAMAGAGA :   Thank you.  

ADV MOHLAMONYANE SC :   Thank you,  Madam Ramagaga.    
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CHAIRPERSON :   Yes,  thank you,  Counsel ,  you may proceed.   

ADV MOHLAMONYANE SC :   Thank you,  Madam Chai r .   

Advocate Batohi ,  I  now di rect  your  at tent ion to paragraphs 

32,  33,  34,  we wi l l  deal  wi th  that  la ter .   In  paragraph 32 you 

say,  and that  emanates f rom the provis ions of  sect ion 179 of  

the Const i tu t ion.   I  do not  th ink i t  is  necessary fo r  you to read 

in to the record sect ion 179(4)  of  the Const i tu t ion,  un less you 

deem i t  necessary.   I  th ink …[ incomplete] .  

ADV BATOHI :   I f  we have the,  I  do not  have the Const i tu t ion  

in  f ront  of  me,  but  I  am happy to read i t  in to the record.   

CHAIRPERSON :   [ Ind ist inct ]… [microphone of f ]  

ADV BATOHI :   Thank you.    

CHAIRPERSON :   You can read in to  the record.   Remember,  

we are here fo r  the publ ic  and for  the record.    

ADV MOHLAMONYANE SC :   Should we proceed?  

CHAIRPERSON :   You proceed,  s i r .   

ADV MOHLAMONYANE SC:   Advocate Batohi  …[ intervenes] .  

ADV BATOHI :   I  am just  f ind ing sect ion 179.   Okay,  may I  

proceed,  Chai rperson?  

ADV MOHLAMONYANE SC :   P roceed,  p lease,  to  read i t  in to 

the record.   

ADV BATOHI :   Thank you.  

ADV MOHLAMONYANE SC :   Just  179(4) .  

ADV BATOHI :   So sect ion 179 is  the par t  o f  the Const i tu t ion,  

i t  is  headed “The Prosecut ing Author i t y”  and so  sect ion  
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179(1)  fo r  the purpose of  completeness,  as the Judge said  

we are speaking to the publ ic  as wel l ,  c reates a s ingle  

Nat ional  Prosecut ing Author i ty  as I  ment ioned ear l ie r  on and 

i t  deals wi th the s t ructure in  terms of  the NDPP and DPP’s.    

 179(2)  is  a lso important ,  because i t  sets out  the  

power.    

 “The Prosecut ing Author i t y  has the 

power to  inst i tu te  cr iminal  proceed ings 

on behal f  o f  the State and to car ry out  

necessary funct ions inc identa l  to  

inst i tu t ing cr imina l  proceedings. ”   

 Sub-paragraph,  sub -sect ion (3)  s ta tes that :  

 “Nat ional  leg is la t ion must  ensure  that  

the Di rectors of  Publ ic  Prosecut ions are  

appropr ia te ly  qual i f ied and are  

responsib le fo r  p rosecut ions in  speci f ic  

jur isd ict ions subject  to  sub -sect ion  (5) . ”  

 Then sub-sect ion (4)  reads:  

 “Nat ional  Legis lat ion must  ensure that  

the Prosecut ing Author i t y  …”  

 This is  the important  sect ion you wanted me to go to,  

Counsel .  

 “Nat ional  Legis lat ion must  ensure that  

the Prosecut ing  Author i t y  exerc ise i ts  

funct ion wi thout  fear ,  favour  or  
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pre judice . ”  

 Sub-sect ion (5)  then deals wi th the NDPP’s funct ion  

to  determine wi th  the concurrence of  the Min ister  and af ter  

consul tat ion wi th  DPP’s,  the Prosecut ion Pol icy which we 

ta lked about ,  and sub -sect ion (5) (b)  ta lks,  the NDPP must  

issue pol icy d i rect ives which must  be observed in  the 

prosecut ion process.   Going to (5 )(c ) ,  i t  s tates that  the NDPP 

may in tervene ,  and th is ,  in  the review process,  and th is  was 

the sect ion that  I  was th ink ing about  ear l ier  on.   I t  is  sect ion  

179(5)(c)  of  the Const i tu t ion which g ives  the NDPP the power  

to  in te rvene in  the  prosecut ion process when pol icy d i rect ives 

are not  compl ied wi th.    

 And (d) :  

 “May review a decis ion to prosecute or  

not  to  prosecute  af ter  consul t ing  wi th 

the DPP and tak ing representa t ions 

wi th in a speci f ic  t ime f rom the fo l lowing 

persons,  the accused,  the compla inant ,  

any other  person or  par ty whom the 

Nat ional  Di rector  considers to  be 

re levant . ”   

 Should I  cont inue wi th the other  sub -paragraphs?   

And the Nat ional  Legis lat ion refer red to in  th is  sect ion is  of  

course the Nat ional  Prosecut ing Author i ty  Act .    

ADV MOHLAMONYANE SC:   I  want  us to  p lace our  utmost  
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a t tent ion to the te rms used in  sub -sect ion (4)  of  sect ion 179,  

which you referred  to in  these paragraphs,  at  least  in  the two 

that  has been refer red to,  that  is  32 and 33,  wherein i t  is  

requi red of  a  Prosecutor  to  exerc ise h is o r  her  d iscret ion or  

when execut ing h is or  her  funct ions to act  wi thout  fear ,  favour  

or  pre judice.    

ADV BATOHI :   So as  I  ind icated,  sect ion 179(4)  of  the  

Const i tu t ion provides that  the NPA must  exerc ise i t s  

funct ions wi thout  fear ,  favour  or  pre judice and the  

Const i tu t ional  Court  has held that  in  terms of  th is  p rovis ion  

there is  a const i tu t ional  guarantee o f  the independence of  the 

Prosecut ing Author i t y  and any leg is la t i on or  execut ive act ion,  

inconsistence wi th th is  would be subject  to  const i tu t ional  

cont ro l  by the courts.    

 Sect ion 32(1)(a)  then of  the  NPA Act  carr ies th i s  

obl igat ion forward  and provides that :  

 “A l l  members of  the NPA must  serve  

impart ia l l y  and exerc ise,  car ry  ou t  or  

per fo rm thei r  powers,  dut ies  and 

funct ions in  good fa i th  wi thout  fear ,  

favour or  pre judice and subject  only to  

the Const i tu t ion and the law. ”  

 And tak ing th is  fur ther ,  sub-sect ion (b)  of  sect ion,  

(1 )(b)  of  sect ion 32 fur ther  states that :  

 “Subject  to  the Const i tu t ion and the Act  
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-  the NPA Act  -  no  organ of  State and no 

member or  employee of  an organ of  

State,  nor  any other  person shal l  

improper ly  in ter fere wi th,  h inder  or  

obst ruct  the Prosecut ing Author i t y  or  

any member  thereof  in  the exerc ise,  

carry ing  our  or  per formance of  h is  o r  her  

powers,  funct ions and dut ies . ”  

 And in  the NPA Act ,  sect ion 41(1)  in  fact  prescr ibes 

the cont ravent ion of  th is  sect ion and as I  sa id,  these 

provis ions g ive ef fect  to  sect ion 179(4)  of  the Const i tu t ion  in  

terms of  guaranteeing the NPA’s independence.    

ADV MOHLAMONYANE SC :   These phrases,  fear ,  favour or  

pre judice reverberates throughout  the NPA Act  as conta ined 

in  the Const i tu t ion.   Can you put  them wi th in context ,  what  is  

fear?  When can we say a Prosecutor  fears?  When can we 

say a Prosecutor  favours?  When can we say a Pr osecutor  i s  

pre judiced?   

ADV BATOHI :   So I  th ink  the la t te r  two are a b i t  easier  to  

deal  wi th .   Favour is  of  course where you do not  prosecute  

someone for ,  because you know the person fo r  whatever  

reason.   You know,  i t  could be a f r iend,  i t  could be a  

co l league,  you favour that  person.   I t  could  be a member of  

the Execut ive.   So that  is ,  i t  is  not  prosecut ing wi thout  favour.    

 Pre judice of  course would be the opposi te .   I f  you 
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prosecute persons that  you should not  be,  that  would  c lear ly  

cause pre judice to  the persons concerned.   The aspect  of  fear  

is  of  course i t  is  meant  to ,  i t  is  meant  to  convey that  in  making 

a l l  prosecutor ia l  decis ions we should be fear fu l  o f  noth ing.   

You should not  be fear fu l  o f  the  fact  that  you might  be  

targeted fo r  any reason,  the fact  that  you know,  a member of  

the Execut ive might  v ic t imize you .    

 You have to do your job and base your decis ion on 

the evidence that  is  before you.   Having said that ,  I  must  say 

a l though Prosecutors st i l l ,  I  cer ta in ly  hope that  the major i t y  

of  Prosecutors in  the NPA do exact ly  that  and understand 

thei r  oath  of  o f f ice t o  do th is ,  an oath that  we take in  te rms 

of  the Code of  Conduct .    

 I  must  say that  the c i rcumstances in  South Af r ica  

they lead many people to  become fear fu l  for  the work that  

they do because of  at tacks on Prosecutors,  wi tnesses,  

etcetera.   But  the concept  of  fear  in  the context  of  the  

Const i tu t ion is  as I  ind icated ear l ier  that  we base our  

decis ions only on  the evidence in  f ront  of  us in  the  docket  

and we do not  a l low any fears that  we may have for  some of  

the consequences that  I  spoke about  ear l ie r  to  af fect  our  

decis ion to prosecute.  

 In  fact ,  i f  a  Prosecutor  i s  fear fu l  fo r  any reason,  and 

i t  is  not  unth inkable that  may happen,  then the Prosecutor  

should in form the  superv isor  and wi thdraw f rom the case,  but  
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not  take a decis ion that  might  be in f luenced by th is  fear  in  

any way.   Thank you.  

CHAIRPERSON :   Does i t  not  fo l low then that  i f  the Prosecutor  

is  fear fu l ,  he or  she is  not  f i t  to  hold the of f ice?  

ADV BATOHI :   Fearfu l  in  the context  of  the consequences I  

f i rs t  ment ioned,  I  would cer ta in ly  agree wi th that ,  but  the  

condi t ions that  we are work ing on,  i f  they are fear fu l  because 

of  threats on thei r  l ives,  then of  course i t  does not  mean that  

they are not  f i t  to  do t hei r  jobs.   We have to look at  secur i ty ,  

they might  be real ly  good Prosecutors  that  a re  threatened.   

But  i f  a  Prosecutor  i s  fear fu l  in  the f i rs t  context  and then 

takes a decis ion on i t ,  I  fu l ly  agree they should,  they are not  

f i t  to  hold of f ice.   

CHAIRPERSON :   Proceed,  Counsel .  

ADV MOHLAMONYANE SC:   Thank you,  Madam Chair .   Let  

us now focus our  at tent ion on the sub - topic conta ined on 

page 19 of  your  af f idavi t  where you deal  wi th  the st ructure,  

the st ructure of  the NPA.   Br ie f l y  jus t  expla in i t  in  accordance 

wi th what  is  conta ined in  sect ion  179(1)  and (3)  of  the 

Const i tu t ion,  just  in  br ie f .   

ADV BATOHI :   Yes,  thank you,  Counsel .   So in  terms of  the  

Const i tu t ion and that  sect ion 179(1)  and (3)  and the NPA Act ,  

sect ion 5 and 6,  the st ructure of  the Prosecut ing Author i ty  i s  

essent ia l l y  as i t  says there are two of f ices.   You have the 

of f ice of  the Nat ional  Di rector  and then you have the of f ice of  
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the DPP in the provinces.    

ADV MOHLAMONYANE SC:   Hold i t  there.   Let  me in ter ject  

you.   Let  us expla in fu l ly  what  a DPP is .  

ADV BATOHI :   Yes,  so there  is  a Di rector  of  Publ ic  

Prosecut ion and,  Chai rperson,  you wi l l  note in  sect ion,  in  

paragraph 36 I  re ferred to sect ion,  and S sect ion 6 DPP and 

that  is  speci f i ca l l y  ment ioned,  because the sect ion 6 DPP is  

what  wi l l  be the Provincia l  Head in  the st ructure.   But  there  

are other  specia l  DPP’s,  specia l  Di rectors of  Publ ic  

Prosecut ions that  are appointed a nd they are genera l l y  based 

at  the head of f ice  and they have a speci f ic  a rea of  work,  for  

example we have a specia l  DPP in charge of  specia l i sed 

commercia l  c r ime uni ts ,  we have a specia l  DPP that  deals  

wi th pr io r i ty  cr imes,  for  example the TRC mat ters,  wel l  no,  

not  the TRC anymore,  that  has been removed f rom th is  

par t icu lar  uni t ,  but  looking at  ter ror ism mat ters,  looking at  

in ternat iona l  c r imes,  there  is  a specia l  Di rector  o f  Publ ic  

Prosecut ions.  

 So that ,  the,  and of  course we have the Invest igat ing  

Di rectorate now who is  a lso at  a  DPP level ,  but  is  the Head 

of  the Invest igat ing Di rectorate against  corrupt ion.   So the  

sect ion 6  DPP’s is ,  i t  is  deal t  spec i f ica l l y  wi th  in  paragraph 

38.   Perhaps I  wi l l  just  deal  wi th  the nat ional  o f f ice  of  the  

NDPP to star t  o f f  wi th .    

 This of f ice is  at  the head of f ice,  on paragraph 37,  i s  
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a t  the head of f i ce and provides that  the of f ice of  the Nat ional  

Di rector  consists  of  the Nat iona l  Di rector ,  the Deputy  

Nat ional  Di rectors,  the Invest igat ing Di rector ,  and Specia l  

Di rectors that  I  ment ioned,  other  members of  the Prosecut ing  

Author i t y ,  for  example Deput ies,  Senior  State Advocates,  

Prosecutors,  a l l  a t  the nat iona l  o f f ice,  as wel l  as an 

administ rat ive component .    

 And then in  paragraph 38 we move on to  the of f i ce  

of  the DPP which is  establ ished at  the seat  of  the High Court  

…[intervenes] .  

ADV MOHLAMONYANE SC:   A l low me to in ter ject .   I t  wi l l  

fo l low therefore that  Adv Chauke fa l ls  under the category of  

a  sect ion 6 DPP.  

ADV BATOHI :   Yes,  that  is  cor rect ,  because he is  the Head 

of  a province,  so he is  a sect ion 6 DPP,  South Gauteng 

Div is ion.   And so each,  a DPP of f ice is  establ ished at  the seat  

of  the High Court ,  the provinc ia l  d iv is ions of  the High Court  

and local  d iv is ions of  the High Court  and as I  say,  they may 

be referred to as sect ion 6 DPP’s.    

 So the sect ion 6(2)  of  the Act  p rov ides that  the DPP 

of f ice consist  o f  the fo l lowing,  the head of  the of f ice  who is  

e i ther  a DPP or  a Deputy DPP,  and maybe I  shou ld just  

expla in the Deputy DPP aspect .   For  example,  in  KwaZulu  

Nata l  you have a DPP,  a DPP in P ietermar i t zburg,  the seat  of  

the provinc ia l  d iv is ion of  the High Court ,  and you have a local  
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d iv is ion.   You a lso have a DPP of f ice,  but  i t  i s  a t  the local  

d iv is ion and the Head of  that  of f ice is  a Deputy DPP,  but  of  

course who wi l l  repor t  to  the DPP in  P ietermar i tzburg.  

ADV MOHLAMONYANE SC:   Whi ls t  you are on that ,  Advocate  

Batohi ,  you ment ion that  Advocate Chauke heads the South  

Gauteng …[ intervenes] .  

ADV BATOHI :   That  is  correct .  

ADV MOHLAMONYANE SC :   Div is ion in  Johannesburg.  

ADV BATOHI :   That  is  correct .  

ADV MOHLAMONYANE SC :   That  is  the North  Gauteng,  in  

other  words.  

ADV BATOHI :   That  is  correct ,  that  is  in  Pretor ia .  

ADV MOHLAMONYANE SC :   You may proceed.  

ADV BATOHI :   So the of f ice of  the DPP,  sect ion  6 DPP,  

consist  o f  course the Head of  the of f ice,  Deputy DPP’s,  

Prosecutors,  Senior  State Advocates,  Junior  State 

Advocates,  and the DPP also has jur isd ict ion over  a l l  o f  the  

Prosecutors in  the lower  courts that  fa l l s  wi th i n  the DPP’s  

area of  jur isd ict ion and we refer  to  sect ion 24 of  the NPA Act .   

CHAIRPERSON :   Excuse me,  Advocate Batohi ,  I  th ink you 

are leaving us behind.   I  am a b i t  confused about  the ,  

Advocate Chauke being a  sect ion  6 DPP,  South Gauteng,  

meaning Johannesburg.   Does i t ,  and then Pretor ia  jumped 

in .   Can you assis t .   

ADV MOHLAMONYANE SC:   Ja,  Gauteng Province has two 
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d iv is ions,  one in  Johannesburg which is  refer red to as  a loca l  

d iv is ion,  not  so?  

ADV BATOHI :   That  is  correct .  

ADV MOHLAMONYANE SC :   There is  a provinc ia l  d iv is ion  

whose seat  is  in  Pretor ia .  

ADV BATOHI :   That  is  correct .  

ADV MOHLAMONYANE SC :   I t  a lso has i t s  own sect ion 6 

DPP.  

ADV BATOHI :   That  i s  cor rect .   So can I  expla in  fur ther .   

Maybe I  can jus t  t ry  to  c lar i f y .   This i s  one of  the few 

provinces that  has got  two DPP’s.   I t  used to be the same in 

Eastern Cape where there was a DPP seated in  Mthatha and 

another  DPP seat ,  so in  Eastern,  wel l ,  both in  Eastern Cape,  

one in  Mthatha,  one in  Grahamstown.   And that  is  h is tor ic .   I  

th ink i t  i s  a lso h istor ic  that  Gauteng has two DPP’s as  

Counsel  has expla ined.   

 So the,  in  Eastern  Cape at  the moment  now we have,  

we have amalgamated and we have one DPP,  but  the same 

has not  happened in  Gauteng,  but  I  suppose the demarcat ion  

process wi l l  deal  wi th  that ,  but  for  now I  do not  th ink  there is  

any,  I  am not  aware of  any p lans to have one DPP in the 

Gauteng d iv is ion.    

CHAIRPERSON :   But  is  the posi t ion not  occasioned by the 

fact  that  we have two seats of  the High Court  in  Gauteng?  

ADV BATOHI :   That  is  a lso,  we do have two seats of  the High 
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Court .  

CHAIRPERSON :   You wi l l  therefore have a DPP,  South  

Gauteng and a DPP,  North Gauteng.  

ADV BATOHI :   That  is  correct ,  Chai rperson.   

CHAIRPERSON :   And i f  I  am correct ,  Advocate Chauke wi l l  

be a DPP for  the South Gauteng d iv is ion.  

ADV BATOHI :   That  is  cor rect ,  Chai rperson,  and the of f ice is  

s i tuated in  Johannesburg,  but  the d iv is ion of  course is  much 

broader.  

MS RAMAGAGA :   Just  again just  a  fo l low up.   So in  the case 

of  Gauteng we have two DPP’s,  Pretor ia  seat  and the 

Johannesburg seat .   Now in respect  of  KZN,  do we have two 

DPP’s or  do you have a DPP and an NDPP?  

ADV BATOHI :   Not  an NDPP, you have a DPP in 

P ietermar i t zburg,  which is  a provinc ia l  d iv is ion,  and in  the  

local  d iv is ion in  Durban you have a Deputy as a head of  that  

of f ice.   There is  no two DPP’s in  KZN.  

MS RAMAGAGA :   Okay,  so …[ intervenes] .  

ADV BATOHI :   I t  is  one DPP for  the KZN province.  

MS RAMAGAGA :   Right ,  thank you.  

CHAIRPERSON :   Proceed,  s i r .  

ADV MOHLAMONYANE SC :   Thanks,  Madam Chai r .   Let  us  

now leap over  to  page 21.  

ADV BATOHI :   I  should maybe,  sorry,  Counsel ,  i f  I  may just  

before …[ intervenes] .  
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ADV MOHLAMONYANE SC :   Yes,  you may.  

ADV BATOHI :   I  was deal ing wi th sect ion 38 wi th the of f i ce.   

I  want  to  point  ou t  sect ion 38,  in  terms of  sect ion 38 we can 

a lso,  and we could go to the sect ion 38 of  the Act ,  which I  

have the NPA Act ,  i f  I  may refer  to  that  quick ly ,  Chai rperson.   

I  was asked,  requeste d ear l ier  about  addi t ional  support  and 

just  to  br ing to the at tent ion of  the  panel  that  sect ion 38 of  

the NPA Act  a l lows fo r  the appoin tment  of  outs ide Counse l  

where the need ar ises.   The NDPP may in  consul tat ion wi th  

the Min ister ,  Deputy,  that  is  38(1) ,  or  Di rector  engage under  

agreements  in  wr i t ing,  persons having sui tab le qual i f icat ions 

and exper ience to  per fo rm speci f i c  serv ices in  speci f i c  cases.   

So just  to  expla in that  that  is  where external  Counsel  a re  

appointed in  terms of  that  sect ion and of  course the  DPP’s  

of f ice a lso has an administ rat ive component ,  which consists 

of  HR,  Finance,  Secur i ty  and Risk,  Communicat ions,  and 

other  re lated administ rat i ve sect ions.    

ADV MOHLAMONYANE SC :   Are you f ine wi th that?   Let  us  

leap over  to  paragraph 42 where you deal  wi th  the Nat ional  

Di rector  of  Publ ic  Prosecut ions.   Let  us go to the Act  before  

we get  in to th is  one.   Let  us go to the Act .   Sect ion,  I  wi l l  te l l  

you,  24.   I  wi l l  ask you to read in to the record sect ion 24 ,  

sect ion 24(1) (a) ,  (b ) ,  (c) ,  (d ) ,  (2) ,  yes,  up to (2 )  fo r  cur rent  

purposes.  

ADV BATOHI :   So sect ion 24 is  headed “Powers,  Dut ies and 
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Funct ions of  Di rectors and Deputy Di rectors of  Publ ic  

Prosecut ions” .   I t  re la tes to  the funct ions of  DPP’s and 

Deputy DPP’s.   Sub -sect ion (1)  of  sect ion 24 state:  

 “Subject  to  the provis ions of  sect ion 179 

and any other  re levant  sect ion of  the  

Const i tu t ion,  th is  Act ,  o r  any other  law,  

a Di rector  refer red to in  sect ion 13(1) (a)  

has in  respect  of  the area for  which he 

or  she has been appointed the power to  

inst i tu te and conduct  cr iminal  

proceedings and to carry out  funct ions 

inc ident  thereto  as contemplated in  

sect ion 23. ”  

 (b ) :  

 “Superv ise,  d i rec t  and coord inate  the  

work and act iv i t ies of  a l l  Deputy  

Di rectors and Prosecutors in  the of f ice  

of  which he or  she is  the head. ”  

 (c ) :  

 “Superv ise,  d i rect  and coord inate 

speci f ic  invest igat ions. ”  

 And (d) :  

 “Carry out  a l l  dut ies and per form al l  

funct ions and exerc ise a l l  powers 

conferred or  imposed on,  or  assigned to 
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h im or  her  under  any law which is  in  

accordance wi th  the provis ion of  th is  

Act . ”   

 Sub-sect ion (2)  of  sect ion 24 reads:  

 “ In  addi t ion to the powers,  dut ies  and 

funct ions conferred or  imposed on,  or  

assigned to an invest igat ing d i rector  …”  

 Wel l ,  I  am not  sure sub -sect ion (2)  i s  re levant ,  un less  

the Chai rperson wants me to read i t ,  because that  deals  

speci f ica l l y  to  the IDAC which is  not  the subject  of  th is  

enqui ry.   

ADV MOHLAMONYANE SC :   I  agree.   I  am wi th you.   Just  

sk ip i t .    

ADV BATOHI :   Sub-sect ion (3)  deals wi th the specia l  DPP’s  

that  I  ment ioned as wel l .  

ADV MOHLAMONYANE SC :   Yes.  

ADV BATOHI :   Ear l ier  on.   Perhaps sub -sect ion (4) :  

 “ In  addi t ion to any other  powers,  dut ies  

and funct ions conferred or  imposed on,  

or  assigned to h im or  her  by sect ion 179 

of  the Const i tu t ion th is  Act  or  any other  

law,  a Di rector  referred to in  sect ion 

13(1) :  

 (a )   shal l  a t  the request  of  the Nat ional  

Di rector  submit  reports to  the Nat ional  
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Di rector  or  assist  the Nat ional  Di rector  

in  connect ion wi th  the mat ter  referred to 

in  sect ion 22(4) (a)( i i ) ;  

 (b )  shal l  submi t  annual  reports to  the 

Nat ional  Di rector  per ta in ing to mat ters  

referred to in  sect ion 22(4)(g) ;  

 (c )  may in  the case of  a Di rector  refer red 

to in  sect ion  13(1) (a)  g ive wr i t ten  

d i rect ions or  furn ish guidel ines to  the 

Provincia l  Commissioner of  Pol ice  

referred to in  sect ion 207(3)  of  the 

Const i tu t ion wi th in h is  o r  her  a rea of  

jur isd ict ion;  o r   

 ( i i )   any other  person who wi th in h is  or  

her  area of  jur isd ict ion conducts 

invest igat ions in  re lat ion  to:  

 (aa)   o f fences;  or  

 (bb)  other  than a pr ivate Prosecutor  

inst i tu tes or  carr ies on prosecut ions for  

of fences;  

 (d )   shal l ,  subject  to  the d i rect ions o f  the  

Nat ional  Di rector  be responsib le fo r  the  

day to day management  of  the Deputy  

Di rectors and Prosecutors under h is  or  

her cont ro l . ”   
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 Should I  read sub -sect ion (5)?  

ADV MOHLAMONYANE SC:   For  the moment  you may sk ip  

sub-sect ion (5)  and (6) .   Jump over to  (8 ) ,  sub -sect ion (8) .  

ADV BATOHI :   Sub-sect ion (8)  of  sect ion 24 reads:  

 “The powers confer red upon a Di rector  

under sect ion 21 shal l  inc lude the 

author i ty  to  prosecute in  any court  any 

appeal  ar is ing  f rom cr im inal  

proceedings. ”  

ADV MOHLAMONYANE SC :   I  want  to  take you back ,  

Advocate Batohi ,  to  sect ion 24.    

CHAIRPERSON :   To which sect ion,  24?  

ADV MOHLAMONYANE SC :   24.   Not  in  i ts  ent i re ty,  but  24(1) .   

I  want  you for  the benef i t  not  only  of  the panel ,  but  for  the  

benef i t  o f  anyone who in terprets  th is  sect ion to  c lear ly  

understand what  i t  enta i ls ,  and I  wi l l  re fer  you to the  phrase 

that  I  want  our  at tent ion to be d i re cted to.   Af ter  sect ion  

13(1)(a)  in  sub -sect ion (1)  there is  a word there that  says 

“hers” ,  and there  is  a comma.   I t  says,  af te r  the comma i t  

says:  

 “ In  respect  of  the  area for  which he or  

she has been appointed. ”   

 That  is  crucia l ,  i t  is  important  and one must ,  when 

one reads th is ,  must  read i t  wi th  an eye of  a  hawk and wi th  

caut ion.   Can you comment?  
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ADV BATOHI :   Yes,  so,  Chai rperson,  th is  sect ion 24(1)  

makes i t  c lear  that  a DPP must  exerc ise h is powers  and,  or  

her  powers and funct ions in  respect  of  your  area of  

jur isd ict ion.   So the words in  sub -sect ion (1)  which says “ in  

respect  of  the area for  which he or  she has been appointed” ,  

a sect ion 6 DPP is  appointed to a par t i cu lar  ju r isd ict ion.   For  

example,  i t  would  be KwaZulu Nata l  o r  the Free State and 

that  DPP is  able  to  exerc ise,  has the power to  exerc ise 

funct ions and dut ies wi th regard to that  par t i cu lar  area o f  

jur isd ict ion.   You can do a l l  o f  the th ings below that ,  that  a re  

l is ted in  sub-sect ion (1) (a) ,  (b) ,  (c )  and (d)  of  sect ion 24,  

provided that  i t  is  in  respect  of  the  area for  which the DPP 

has been appointed.   So that  i s  a very important  jur isd ict ional  

issue.   You have no power to  do that  in  another  area or  a  

case that  is  in  another  ju r isd ict ion.   

ADV MOHLAMONYANE SC :   Thank you.   We know tha t  in  law 

for  every ru le,  fo r  every genera l  ru le there  are except ions.   

Are there except ions in  th is  instance?  I f  any,  can you expla in  

them how they come into p lay?  

ADV BATOHI :   No,  I  am not  aware  of  a  DPP,  I  am not  aware  

of  a  DPP of  one jur isd ict ion  exerc is ing powers in  another  

jur isd ict ion.   In  fact ,  i f  I  am not  mistaken,  Mokgoro  

Commission as wel l  speci f ica l l y  deal t  wi th  th is  mat ter ,  

ind icat ing that  a DPP has no power or  author i t y  in  another  

jur isd ict ion and I  am not  aware that  th is  has happened.  
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 I  do want  to  say that  specia l  DPP’s that  is  not  a  

sect ion 6 DPP,  the SDPP’s who I  ment ioned ear l ier  who are,  

have,  l ike we have an SDPP in charge of  the Sexual  Of fences 

Uni t ,  they have ju r isd ict ion over  the ent i re  count ry and they 

can assist  the DPP’s in  any par t  o f  the count ry,  but  that  is  

not  a sect ion 6 DPP,  that  is  a d is t inct ion.   

ADV MOHLAMONYANE SC :   Advocate Batohi ,  wi l l  there be 

c i rcumstances fo r  instance where a  sect ion 6 DPP would get  

in to an  area of  another  sect ion 6 DPP,  in  other  words,  in  

another  jur isd ict ion and per form prosecutor ia l  dut ies there?  

ADV BATOHI :   Not  i f  you have not  been proper ly  appointed 

as such.  

ADV MOHLAMONYANE SC:   Expla in i t  how and when can i t  

happen.   

ADV BATOHI :   I f  a  DPP of  one d iv is ion is  a lso appointed for  

example to act  in  another  d iv is ion,  that  i s  an appointment ,  so  

i t  is  a  sect ion 6 DPP,  but  of  course there wi l l  be,  have to be  

someone in  that ,  the region where the DPP comes f rom,  to  be 

appointed to act  there as wel l .   But  i t  is  not ,  the instance of  

a DPP appointed in  a speci f i c  area i t  has,  there has been a  

case when a DPP of ,  for  example,  Northern Cape,  can 

exerc ise ju r isd ict ion over  the Free State.    

 So le t  me a lso say when there is  a case that  i s  

cent ra l i zed,  r ight ,  I  th ink I  should br ing th is  –  there is  a  

sect ion in  the Act  that  a l lows the Nat ional  Di rector  to  
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cent ra l i ze cases.   So le t  us assume there is  a mat ter  that  

s ta r ts  of f  in  KwaZulu Nata l  and then there is  some case,  

charges that  are in  Johannesburg,  in  Gauteng,  then the DPP 

of  KZN and the DPP of  Johannesburg,  o r  South Gauteng,  wi l l  

then confer  and say look,  in  the in terest  of  cent ra l i z ing th i s  

case,  because there are legs in  d i f ferent ,  in  our  d i f ferent  

d iv is ions,  we wi l l  agree that  th is  case wi l l  be prosecuted in  

one of  the two d iv is ions and that  is  the instance where both  

DPP’s agree that  the mat ter  wi l l  be heard in  a par t i cu la r  

jur isd ict ion.   But  in  those instances then that  mat ter  w i l l  once 

i t  is  t ransferred,  resor t  under the jur isd ict ion of  the  DPP of  

the d iv is ion where the mat ter  is  be ing heard.   

ADV MOHLAMONYANE SC:   You are referr ing to  

cent ra l i zat ion.  

ADV BATOHI :   That  is  correct ,  that  is  a DPP’s funct ion.   I t  i s  

one of  the prosecutor ia l  funct ions o f  a  DPP.    

ADV MOHLAMONYANE SC :   Which is  author ized in  

accordance wi th sect ion 111 of  the Cr iminal  Procedure Act .   

ADV BATOHI :   Is  i t  sect ion 111 of  the CPA?  

ADV MOHLAMONYANE SC :   Yes,  111.  

ADV BATOHI :   The NPA Act  a lso deal t  wi th  i t  a t  some,  

somewhere.   I  need to f ind i t .  

ADV MOHLAMONYANE SC :   Yes,  i t  does,  but  i t  is  read wi th  

sect ion 111 of  the Cr iminal  Procedure Act .   We do not  

necessar i ly  have to go in to,  for  the moment ,  to  go in to the  
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provis ions of  sect ion 111 .    

CHAIRPERSON :   Perhaps you should f ind out  whether  the  

Advocate has a copy of  that  p rovis ion.   

ADV MOHLAMONYANE SC:   She ind icated ear l ier  

…[intervenes] .  

ADV BATOHI :   I  do not  have a copy of  the provis ion,  sect ion  

101 of  the Cr iminal  Procedure Act .  

CHAIRPERSON :   I  th ink you may have th is  copy for  now.   Let  

us make i t  easier .  

ADV BATOHI :   Thank you,  Chai r .    

ADV MOHLAMONYANE SC :   I  am advised,  Advocate Batohi ,  

that  the provis ion  that  we are ta lk ing about  in  the NPA Act  i s  

23,  22(3) ,  yes,  22(3) .   So i f  you cent ra l i ze,  i t  is  cent ra l ized in  

terms of  sect ion 22(3)  of  the  NPA Act  read wi th sect ion 111 

of  the Cr iminal  Procedure Act  of  19 77.    

ADV BATOHI :   Yes,  that  i s  cor rect .   I f  you look at  sect ion 111 

of  the NPA Act ,  o f  the Cr iminal  Procedure Act ,  that  act  has 

been amended to now ref lect  (1 )(a)  as the NDPP hav ing th is  

power,  but  i t  seems l i ke the heading in  th is  sect ion  has not  

been amended,  because i t  ta lks  about  the Min is ter  may 

remove t r ia l  to  a jur isd ict ion of  another  At torney General .   So 

that  was pre the format ion of  the NPA Act  in  1998,  or  the  

s ingle prosecut ing author i t y  where we had At torneys General  

that  headed up each of  the provin ces.   There was no Nat ional  

Prosecut ing Author i t y  and no NDPP.   
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 There was a Min ister  of ,  there was a Department  

Just ice and a Min ister ,  so at  that  point  i t  appears  that  the  

Min ister  was able to  move a case f rom one jur isd ict ion to  

another .   But  now sect ion 3 of  the,  sect ion 22(3)  of  the NPA 

Act  g ives the NDPP the abi l i ty  to  cent ra l i ze.   And i f  you look 

at  the  rest  of  the content  of  sect ion 111 of  the Cr iminal  

Procedure Act ,  i t  is  a l igned to the NPA Act ,  but  i t  seems l i ke  

they just  have not  amended the heading.    

ADV MOHLAMONYANE SC:   Do you want  to  read i t  in to the  

record?  Perhaps you should do so,  sect ion 111.   

ADV BATOHI :   Sect ion  111(1)(a)  of  the  Cr iminal  Procedure 

Act  says:  

 “The d i rect ion of  the Nat ional  Di rector  of  

Publ ic  Prosecut ions contemplated in  

sect ion  179(1)(a)  of  the Const i tu t ion  of  

the Republ ic  of  South Af r ica,  1996,  shal l  

s tate the name of  the accused,  re levant  

of fence,  the p lace at  which,  i f  known,  

and the Di rector  in  whose ju r isd ict ion 

the re levant  invest igat ion and cr iminal  

proceedings shal l  be conducted and 

commenced.”   

 Should I ,  is  that  suf f ic ient?  

ADV MOHLAMONYANE SC :   I t  is  suf f ic ient  fo r  the moment ,  

Advocate Batohi ,  but  I  want  to  take you one step or  two steps 
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backwards when you were deal ing w i th cent ra l i zat ion.   Maybe 

to make i t  c lear ,  to  make i t  more  c learer ,  i t  i s  when an of fence 

is  commit ted in  one ju r isd ict ion  and another  of fence is  

commit ted in  another  ju r isd ict ion and you …[ intervenes] .  

ADV BATOHI :   That  is  correct .  

ADV MOHLAMONYANE SC:   And you deal  wi th  i t  in  terms of  

sect ion 111 fo r  convenience,  am I  cor rect?  

ADV BATOHI :   That  i s  cor rect .   I t  could be more than one 

jur isd ict ion,  o r  two,  i t  could be th ree.  

ADV MOHLAMONYANE SC :   I t  could be …[ intervenes] .  

ADV BATOHI :   But  you have legs in  d i f ferent  par ts of  the  

count ry and then the DPP’s would confer  and decide  that  fo r  

convenience …[ in tervenes] .  

ADV MOHLAMONYANE SC :   Yes.  

ADV BATOHI :   I t  should be in  one d iv is ion.  

ADV MOHLAMONYANE SC :   Some of  us d id  not  understand 

the legs in  d i f ferent  par ts.    

ADV BATOHI :   Oh,  sor ry.  

ADV MOHLAMONYANE SC :   I  wanted you to be c learer  there.  

ADV BATOHI :   Di f ferent  charges and of fences commit ted 

…[intervenes] .  

ADV MOHLAMONYANE SC:   Of fences commit ted  

…[intervenes] .  

ADV BATOHI :   My apologies.   Of fences commit ted in  d i f ferent  

provinces.   
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ADV MOHLAMONYANE SC :   Thank you.   

ADV BATOHI :   Thank you.  

ADV MOHLAMONYANE SC :   Now let  us go to 42 i tse l f .    

ADV BATOHI :   I  beg your pardon?  

ADV MOHLAMONYANE SC :   I  am saying le t  us go to  

paragraph 42 i t se l f .   You may not  deal  wi th  that .   Go to 

paragraph 46 on page 24.    

CHAIRPERSON :   Which paragraph,  24?  

ADV MOHLAMONYANE SC:   46 on page 24,  Madam Just ice,  

Madam Chair .   Are you there,  Advocate Batohi?   

ADV BATOHI :   I  am.  

ADV MOHLAMONYANE SC:   Ja,  as  a mat ter  of  in t roduct ion,  

you are appointed by the President .   

ADV BATOHI :   That  is  cor rect ,  as  the Nat ional  Di rector  of  

Publ ic  Prosecut ions.  

ADV MOHLAMONYANE SC :   The DPP is  he or  she appointed 

by the President  and i f  so,  in  te rms of  what  sect ion of  the Act ,  

the NPA Act?  

ADV BATOHI :   That  is  correct ,  the NDPP is appointed by  the  

President  as wel l  as the DPP’s wh ich I  th ink is  in  terms of  

sect ion 13.   I  need to check that .   Yes,  sect ion 13,  

appointment  of  Di rectors and Act ing Di rectors.  

ADV MOHLAMONYANE SC:   I t  fo l lows therefore that  

Advocate Chauke was appointed by the President  of  the  

Republ ic  of  South  Af r ica.  
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ADV BATOHI :   That  is  correct .  

ADV MOHLAMONYANE SC :   In  the posi t ion that  he is  hold ing  

now.  

ADV BATOHI :   That  is  correct .  

ADV MOHLAMONYANE SC :   Br ie f ly  go to paragraph 49 and 

just  in  passing and in  a nutshel l  just  expla in those powers  

that  you have in  terms of  sect ion 22(1)  over  the DNPP’s,  the  

DP’s,  SDP’s,  just  br ie f ly ,  and to a lso expla in th is  overs ight  of  

the NPA.  

ADV BATOHI :   So …[ intervenes] .  

ADV MOHLAMONYANE SC :   Overs ight  of  the NDPP rather ,  

excuse me.  

ADV BATOHI :   So we have read sect ion 22(1)  in to the  record.   

The Nat ional  Di rector  in  terms of  the sect ion has author i t y  

over,  i t  is  the ent i re  NPA,  so i t  would be DPP’s,  wel l ,  the 

Deputy Nat ional  Di rectors,  the DPP’s,  Specia l  Di rec tors,  ID,  

the Deput ies in  the d iv is io ns or  in  head of f i ce,  the  Deputy  

DPP’s,  Prosecutors and now the IDAC and they,  a l l  o f  the 

funct ionar ies are  u l t imate ly accountable to  the Nat ional  

Di rector  in  terms of  carry ing out  the i r  dut ies and execut ing  

thei r  powers under the Act .   

 I  want  to ,  maybe before I  deal  wi th  that  point ,  just  to  

ment ion that  the overs ight  of  the Nat ional  Di rector  is  over  the  

ent i re  inst i tu t ion  is  to  ensure  that  as the Prosecut ing  

Author i t y  of  the Republ ic  i t  funct ions opt imal ly ,  e f fect ive ly,  
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e f f ic ient ly  and in  doing so,  every member of  the Prosecut ing  

Author i t y  upholds  the Const i tu t ion  and the  ru le  of  law in  

carry ing out  our  core powers,  funct ions and in  terms of  the  

mandate and that  is  inst i tu t ing cr iminal  proceedings.    

 I  do want  to  ment ion at  th is  point ,  o r  expla in that  the  

DPP’s in  the d iv is ion,  and I  am not  sure i f  i t  is  carr ied,  I  th ink  

i t  is  deal t  wi th  in  a sect ion that  does come through under the  

Di rectors of  Publ ic  Prosecut ions which is  f rom paragraph 68 

on page 30,  but  very br ie f l y  to  ment ion at  th is  po int  that  

a l though a Nat ional  Di rector  has overa l l  accountabi l i ty  and is  

the head of  the Nat ional  Prosecut ing Author i t y ,  the power to  

decide,  to  make decis ions to prosecute,  the or ig inal  power to  

do so l ies in  the D i rectors of  Pub l ic  Prosecut ions who are the  

heads of  each of  the provinc ia l  d iv is ions and that  is  very  

important  to  understand,  because somet imes i t  is 

misconceived that  the Nat ional  Di rector  decides on 

prosecut ions.   

 The DPP’s in  each province are  the ones that  have 

that  power and the Nat ional  Di rector  cannot  and should not  

inst ruct  DPP’s on which cases to prosecute or  not  prosecute ,  

save fo r  when they re late to  pr io r i ty  areas.   I f  there is  a focus 

of  cor rupt ion then we can say  tha t  is  a pr ior i t y  and we can 

check to make sure that  those cases are being deal t  wi th .   

But  in  respect  of  each case,  Chai rperson,  the DPP decides 

on whether  to  prosecute or  not  to  prosecute and the Nat ional  
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Di rector  is  a rev iew author i t y .    

ADV MOHLAMONYANE SC:   Madam Chai r ,  you seem to have 

wanted to address an issue wi th her .  

CHAIRPERSON :   [ Ind ist inct ]… [microphone of f ]  

ADV MOHLAMONYANE SC :   Okay.  

ADV BATOHI :   I  thought  you were  ind icat ing to me as wel l ,  

and I  thought  I  was being rude by cont inu ing.   My apologies,  

Chai r .   I  am glad to hear I  was not  being rude.    

CHAIRPERSON :   No,  proceed,  s i r .   

ADV MOHLAMONYANE SC :   Thank you,  Madam Chai r .   What  

you have just  spel led out ,  Advocate Batohi ,  is  autonomy of  

the sect ion 6 DPP’s,  not  so?  

ADV BATOHI :   Autonomy insofar  as decis ions to prosecute  

are concerned,  that  is  correct .  

ADV MOHLAMONYANE SC :   Yes,  which autonomy you are  

deal ing wi th in  paragraph 51  of  your  af f idavi t  on page 25.  

ADV BATOHI :   Yes,  that  is  cor rect .   I ,  sorry,  le t  me 

understand your quest ion before I  say i t  is  cor rect .  

ADV MOHLAMONYANE SC:   L ine 3 you are saying such 

DPP’s are not  autonomous but  are subject  to  overs ight .    

ADV BATOHI :   Yes,  le t  me expla in  that .   Autonomous in  the  

sense that  they are not  a law onto  themselves.   You know,  

they fa l l  under the  cont ro l  and the Act  in  fact  says you operate  

under the cont ro l  and d i rect ion of  the Nat ional  Di rector ,  but  

insofar  as the decis ions to prosecute,  they have the or ig inal  
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power to  decide to prosecute.   But  of  course they are par t  o f  

a  Prosecut ing Author i ty  and they are u l t imate ly accountable  

to  the Nat ional  Di rector  for  the per formance and you know,  a  

whole range of  issues.    

 They are requi red  to report  to  the Nat ional  Di rector  

and ensure that  there is  th is  accountabi l i t y ,  c lear  

accountabi l i t y  l ine to the Nat ional  Di rector .   But  I  emphasize  

in  respect  of  decis ions to prosecute they are autonomous in  

the sense that  they have the or ig inal  power to  decide on 

whether  to  prosecute,  who to prosecute,  for  what  charges.    

ADV MOHLAMONYANE SC:   So such autonomy that  you 

referred to is  therefore wi th in cer ta in def ined boundar ies.   

ADV BATOHI :   Yes,  they work under the subject  and cont ro l  

o f  the Nat ional  Di rector  and there is  a sect ion that ,  I  th ink i t  

comes,  we deal  w i th  i t  in  paragraph 58,  which we wi l l  come 

to,  which deals precise ly wi th th is  issue.  

ADV MOHLAMONYANE SC :   T ie i t  now,  le t  us leap over  to  i t  

…[intervenes] .  

ADV BATOHI :   Wel l ,  i t  is  …[ intervenes] .  

ADV MOHLAMONYANE SC :   Let  us hasten to go to  i t ,  t ie  i t  

wi th  the issue o f  autonomy so that  i t  can be put  in to  

perspect ive.  

ADV BATOHI :   Yes,  so i t  s tar ts  wi th,  maybe I  could  just  get  

to  sect ion 55,  but  deal ing wi th the issue of  the NDPP’s 

overs ight  …[ intervenes] .  
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ADV MOHLAMONYANE SC :   Yes.  

ADV BATOHI :   I t  a lso re lates to,  as  I  ment ioned in  paragraph 

51,  they are requi red to submit  reports in  respect  of  var ious 

aspects of  the work in  the d iv is ion and there is  at  sect ion  

24(4)(a)  deals,  o f  the NPA Act ,  deals wi th th is  aspect  as wel l  

in  o rder  to  ensure that  the NDPP can exerc ise  h is  or  her  

overs ight  powers.   I t  wi l l  a lso,  you know,  apply in  respect  of  

operat ional ,  administ rat i ve,  f inancia l  aspects of  the d iv is ion.  

 And then i f  we move on to paragraph 55,  refer r ing to  

sect ion 23 of  the Act ,  which provides …[ intervenes] .   

ADV MOHLAMONYANE SC :   Page 27,  Madam.  

ADV BATOHI :   Yes,  page 27.   Sect ion 23 of  the Act  p rovides 

that  sect ion 6 DPP’s are to  exerc ise and carry out  the i r  

general  p rosecutor ia l  funct ions,  powers and funct ions and I  

quote:  

 “Subject  to  the cont ro l  and d i rect ions of  

the Nat ional  Di rec tor . ”   

 And a s imi lar  provis ion is  conta ined in  sect ion 24(3)  

of  the NPA Act  in  respect  of  SDPP’s,  which is  not  appl icable 

in  th is  case .   So then we move on to sect ion 56 wh ich then 

seeks to unpack what  the cont ro l  and d i rect ion of  the NDPP 

means …[ intervenes] .  

ADV MOHLAMONYANE SC :   I  beg your pardon,  i t  must  have 

been a s l ip  of  the  mind.   I t  is  sect ion 56.  

ADV BATOHI :   Oh, i t  is  paragraph 56 …[ intervenes] .  
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ADV MOHLAMONYANE SC :   I t  is  paragraph 56.  

ADV BATOHI :   My apologies.    

ADV MOHLAMONYANE SC :   Yes.  

ADV BATOHI :   So paragraph 56 re lates t o ,  begins  to deal  

wi th  the issue o f  what  does sub ject  to  the cont ro l  and 

d i rect ion of  the NDPP mean in  re la t ion to the prosecutor ia l  

powers and funct ions of  DPP’s.   And then i t  out l ines in  the  

fo l lowing paragraphs what  th is ,  f i rs t ly  i t  does not  mean,  and 

that  i s  c lear  in  sect ion,  paragraph 57,  i t  does not  mean that  

an  NDPP can inst ruct  a  DPP to prosecute  or  not  prosecute in  

a g iven case.    

 But  of  course,  you know,  an NDPP is requi red,  may 

ask fo r  reports,  e tcetera,  wi th  regard to cases and in  terms 

of  the review process an NDPP can over turn a decis ion of  a  

DPP to prosecute  or  not  to  prosecute,  which we deal t  wi th  

ear l ie r  today.   And we then deal  wi th ,  just  cont inu ing wi th the  

overs ight  …[ intervenes] .  

CHAIRPERSON :   Perhaps before you proceed on the  

overs ight  aspect ,  Counsel .  

ADV BATOHI :   Yes.  

CHAIRPERSON :   Paragraph 52 and 53,  before I  ask the  

quest ion,  of  what  re levance are they to our  purpose?  

ADV BATOHI :   Chai rperson,  I  th ink i t  just  deals wi th the  

st ructure.  

CHAIRPERSON :   S t ructure.  
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ADV BATOHI :   That  is  cor rect .   I t  is  not  par t icu lar ly  re levant ,  

but  expla ins the s t ructure of  the NPA.   

CHAIRPERSON :   What  i s  ONDPP?  

ADV BATOHI :   Oh,  my apologies,  Chai rperson.   That  is  the  

of f ice of  the NDPP.  So le t  me expla in that ,  Chai rperson.   We 

ta lked about  the d i f ferent  business uni ts  in  the NPA,  or  we 

ta lked about  one business uni t .   So le t  me expla in the 

st ructure,  Chai rperson.    

 You have a Nat ional  Di rector .   There are four  Deputy  

Nat ional  Di rectors of  Publ ic  Prosecut ions in  the NPA.   The 

Deputy Nat ional ,  DNDPP is Deputy  Nat ional  Di rector .   The 

Deputy Nat ional  Di rector  in  terms of  the NPS refer red to in  

52 is  the Nat ional  Prosecu t ing Serv ice.   That  is  the DNDPP,  

that  Deputy is  the  one that  a l l  the DPP’s report  to ,  report  to  

the Nat ional  Di rec tor  through th is  Deputy.   So th is  Deputy 

sort  o f  manages a l l  the genera l  p rosecut ions.   The DPP’s in  

al l  the provinces,  the d i rect  superv iso r  is  the Deputy,  DNDPP 

for  NPS.    

 Then the next  business uni t ,  there  is  four  DNDPP’s.   

Just  for  understanding,  i t  is  not  per t inent  to  th is  case,  but  the 

other  Deput ies are a DNDPP that  heads up the Asset  

For fe i tu re Uni t ,  a  DNDPP that  heads up the S t rategy 

Operat ions and Compl iance Uni t ,  a nd at  the moment  we just  

have three DNDPP’s.   There was another  DNDPP who has 

ret i red and was heading up the Legal  Af fa i rs  Div is ion ,  but  at  
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the moment  there  are three.   So those are the three.   And 

ONDPP is the of f ice of  the NDPP.   

CHAIRPERSON :   You ear l ie r  on deal t  wi th  the quest ion of  

autonomy in re lat ion to the exerc ise  of  d iscret ion,  whether  to  

prosecute or  not  to  prosecute.   In  paragraph 53,  the th i rd,  or  

the second l ine,  you deal  wi th  a mat ter  that  seems to  be 

touching on that  issue of  autonomy of  a DPP.   Would you 

expla in what  that  last  sentence means,  s tar t ing f rom what  th is  

enta i ls?  

ADV BATOHI :   Certa in ly ,  Chai rperson.   What  th is  enta i l s  i s  

that  DPP’s may inst i tu te –  Chai rperson,  th is  was an 

explanat ion of  the st ructure of  the  NPS,  that  is  the Nat iona l  

Prosecut ing Serv ice and what  was being expla ined there is ,  

what  i s  set  out  in  that  paragraph is  what  I  was expla in ing  a  

short  whi le  ago is  that  the DPP’s in  the provinces they carry  

out  the i r  funct ions subject  to  the cont ro l  and d i rect ions of  the  

Deputy Nat ional  D i rector  who is  responsib le for  NPS.   So they 

report  to  the NDPP through the  DNDPP NPS who is  the head 

of  that  business uni t .   

CHAIRPERSON :   [ Ind ist inct ]… [microphone of f ]  

ADV BATOHI :   Serv ice,  that  i s  correct ,  the NPS.   A l l  genera l  

prosecut ions are conducted in  the  NPS.   The IDAC now is  

outs ide of  the NPS,  but  for  a l l  in tents and purposes now al l  

prosecut ions,  except  for  the IDAC prosecut ions,  resor t  under  

the NPS and the  others are more  specia l ized uni ts ,  Asset  
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For fe i tu re and St rategy and Operat ions and Compl iance.  

CHAIRPERSON :   [ Ind ist inct ]… [microphone of f ]   

ADV BATOHI :   That  i s  not  cor rect ,  Chai rperson.   He is ,  the  

decis ion to prosecute or  not  p rosecute is  the DPP’s.   The 

or ig inal  power  is  the DPP.   I t  is  more a manager ia l  funct ion 

and overs ight  that  resor ts in  the Deputy Nat ional  Di rec tor  who 

is ,  o f  course,  has the deleg ated author i ty .   A  DNDPP can act  

as  a Nat ional  Di rector  in  terms of  the Act  and has the same 

powers,  funct ions,  but  i t  depends on what  a Nat ional  Di rector  

decides wi l l  be a speci f ic  area fo r  a DNDPP.  So to be c lear ,  

they are not  able  to  d i rec t  or  inst ruct  a  DPP wi th regard to  

the prosecutor ia l ,  the decis ions to prosecute or  not  to  

prosecute.   

CHAIRPERSON :   I  suppose the problem may be emanat ing  

f rom the fact  tha t  we have only a  por t ion of  the Mokgoro  

report  re f lected on that  paragraph …[ intervenes] .  

ADV BATOHI :   Yes.  

CHAIRPERSON :   And i t  is  confusing.  

ADV BATOHI :   And the context  perhaps is  not  c lear .   

CHAIRPERSON :   And the context  i s  not  there.    

ADV BATOHI :   Yes.  

CHAIRPERSON :   Because i f  th is  is  correct ,  that  seems to go 

against  what  you ear l ie r  sa id about  the independence of  the  

DPP.  

ADV BATOHI :   Le t  me read th is  carefu l l y  again,  Chai r .   I  am 
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not ,  I  d id  not  th ink that  i t  sa id that .   Just  a moment .    

CHAIRPERSON :   Let  me just  read i t  a loud.   So what  th i s  

enta i ls  i s  that :  

 “DPP’s may ins t i tu te or  d iscont inue 

cr iminal  proceedings and car ry out  any 

re lated funct ions in  the i r  a rea of  

jur isd ict ion subject  to  the cont ro l  and 

d i rect ions of  the DNDPP. ”   

ADV BATOHI :   Chai rperson,  that  i s  correct .   I f  you consider  

th is ,  the exact  same language appl ies to  a Nat ional  Di rector .   

The DPP’s conduct  the i r  funct ions,  a l l  the i r  funct ions subject ,  

i f  you look at  the  Act ,  the DPP’s Act  under the cont ro l  and 

di rect ions of  the  NDPP.  Maybe we should just  go to the  

sect ion.   I t  is  sect ion 23,  which says that :  

 “Sect ion 6 DPP’s  are to  exerc ise  and 

carry out  the i r  genera l  prosecutor ia l  …”  

 That  is  paragraph 55.  

 “Thei r  genera l  p rosecutor ia l  powers  and 

funct ions subject  to  the cont ro l  and 

di rect ions of  a  Nat ional  Di rector . ”  

 So that  is  the same language that  we use in  

paragraph 53 wi th regard to the i r  re lat ionship to  the Deputy  

Nat ional  Di rector  in  charge of  that  business uni t .   But  we then 

go on to expla in what  subject  to  cont ro l  and d i rect ions mean 

and maybe I  should in  the f i rs t  sect ion,  parag raph 57 i t  is  
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ment ioned that  i t  does not ,  what  does i t  not  mean,  and the  

same would apply  to  i t  does not  mean th is  in  re lat ion  to the i r  

re lat ionship wi th the DNDPP as set  out  in  paragraph 53.  

 I t  does not  mean that  i f  an NDPP exerc ises h is or  her  

rev iew powers,  le t  me just  cont inue,  rev iew powers of  a  

decis ion to prosecute or  not  to  prosecute,  that  he  or  she 

act ing  in  terms o f  these provis ions and comply ing wi th the  

procedure or  process as pres cr ibed there in,  may over turn the  

decis ion of  a  DPP to prosecute or  not  p rosecute –  le t  me read 

i t  proper ly ,  Chai r .   I  am skipping  par ts of  i t  and i t  is  not  

help ing anyone of  us.    

CHAIRPERSON :   I  wi l l  te l l  you what  my concern is  there.   I t  

ta lks to  the autonomy of  the DPP.  

ADV BATOHI :   That  is  r ight .  

CHAIRPERSON :   Insofar  as the  exerc ise of  h is  or  her  

d iscret ion is  concerned.   

ADV BATOHI :   Prosecutor ia l  d iscre t ion,  that  i s  cor rect .   And 

the point  made here,  Chai rperson,  i s  that  i t  does not ,  f i rs t ly ,  

in  the f i rs t  paragraph i t  does not  mean that ,  that  i s  57,  i t  does 

not  mean that  an  NDPP can inst ruct  a  DPP to prosecute or  

not  to  prosecute any g iven case.   A nd i f  you read sect ion 58,  

i f  the converse was t rue,  that  subject  to  the cont ro l  and 

d i rect ions of  the NDPP means that  the NDPP can outs ide the  

scope of  sect ion 179(5)  of  the Const i tu t ion,  and sect ion 22(2)  

of  the Act ,  NPA Act ,  i nst ruct  a  DPP or  Prosecutor ,  and the  
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same would app ly fo r  a DNDPP, inst ruct  a  DPP or  a  

Prosecutor  to  prosecute or  not  to  prosecute,  th is  would  

render nugatory or  undercut  the NDPP’s rev iew powers over  

such decis ions which the Legis lature could not  have 

in tended.   

 I t  would a lso be inconsistent  wi th  the const i tu t ional ly  

enshr ined pr inc ip le that  DPP’s  are responsib le for  

prosecut ions in  the i r  respect ive areas of  jur isd ict ion.   And we 

come to the DPP’s powers in  paragraph 68 in  two pages,  

which wi l l  c la r i fy  maybe th is ,  what  appears to  be a  lack of  

c la r i ty .    

CHAIRPERSON :   [ Ind ist inct ]… [microphone of f ]  

ADV BATOHI :   From paragraph …[ intervenes] .  

CHAIRPERSON :   Before you proceed,  Advocate,  p lease put  

my mind at  rest  that  wherever you go and you are going to  

help us understand what  is  conta ined in  paragraph 56 of  your  

af f idavi t ,  especia l ly  in  quotat ion marks where you say subject  

to  the cont ro l  and d i rect ion of  the NDPP and as opposed to  

the autonomy that  should be enjoyed by the DPP so that  you 

c lear  the confusion and the misunderstanding.  

ADV BATOHI :   Sure.   In  order  to  do  that  I  th ink we f i rs t  need 

to go to perhaps sect ion 23,  sect ion 24 read wi th sect ion 23 

of  the NPA Act ,  i f  I  can just  go there .   So sect ion 24,  and then 

le t  me look at  sect ion 23 so that  I  can deal  wi th  them proper ly .   

I f  you look at ,  sect ion 20 deals genera l l y  wi th  the powers of  
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members of  the prosecut ing author i t y  to  inst i tu te and conduct  

cr iminal  p roceedings.   Sect ion 23 reads:  

 “Subject  to  the  provis ions of  the  

Const i tu t ion and th is  Act ,  subject  to  the  

provis ions ,  any Di rector  shal l ,  subject  to  

the cont ro l  and d i rect ions of  the  

Nat ional  Di rector ,  exerc ise the powers  

referred to in  sub -sect ion (1)  in  respect  

of  the area or  jur isd ict ion fo r  which he 

or she has been appointed. ”  

 And of  course,  the powers in  sub -sect ion (1)  a re se t  

out .   Now i f  you read sect ion 24 wh ich deals wi th the  powers 

and dut ies and funct ions of  Di rectors,  i t  reads:  

 “Subject  to  the provis ions of  sect ion 179 

and any other  re levant  sect ion of  the  

Const i tu t ion,  th is  Act  or  any other  law,  

a Di rector  referred to in  sect ion 13 has 

in  respect  of  the  area for  which he or  

she has been appointed,  the power to  

inst i tu te and conduct  cr iminal  

proceedings. ”  

 So th is  power,  the or ig inal  power to  do th is  i s  g iven  

to the DPP of  a d iv is ion,  not  to  the  NDPP  and so the power  

of  the Nat ional  Di rector ,  or  le t  me say the cont ro l  and 

d i rect ion of  a  Nat ional  Di rector  must  be read in  conjunct ion  
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wi th  th is  sect ion which g ives the DPP the or ig inal  power to  

conduct  and inst i tu te cr iminal  proceedings.    

 And as I  say in  paragraph 58 that  th is  i s  the case,  

because the Nat ional  Di rector  i s  a  rev iew author i ty  and so 

the Nat ional  Di rector  in  o rder  to  be a rev iew author i t y ,  i t  

would,  i f  the Nat ional  Di rector  is  actual ly  involved in  the  

decis ions to prosecute,  then of  course,  you would not  be able  

to  conduct  your  funct ions as a rev iew author i t y .   So i t  has got  

to  be,  the cont ro l  and d i rect ion of  an NDPP extends over  

var ious aspects of  management  of  the ent i re  Prosecut ing  

Author i t y ,  so you know,  the DPP can submi t  repor ts wi th  

regard to cases.   The Nat ional  Di rector  can query the  pace of  

cases,  whether  any addi t ional  support  is  needed for  cases,  

what  the,  look at  the per formance of  the d iv is ion,  look at  

issues re lat ing to  HR,  Finance,  administ rat ive funct ions,  but  

the funct ion of  the DPP insofar  as the power to  inst i tu te 

prosecut ions is  c lear ly  set  out  in  sect ion 24(1) (a)  which g ives 

the DPP that  author i ty  and i t  g ives,  the Act  g ives the NDPP 

rev iew powers over  a DPP’s decis ion.   So …[ intervenes] .  

CHAIRPERSON :   [ Ind ist inct ]… [microphone of f ]  i t  is  the  

language in  paragraph 53 that  is  c reat ing the problem there  

when you deal  wi th ,  when you sub ject  the exerc ise of  that  

d iscret ion under the cont ro l  and d i rect ion of  the DNDPP and 

that  is  why I  asked what  is  the impact  of  th is  on the  

independence of  the DPP then?  
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ADV BATOHI :   I  accept ,  Chai rperson,  that  the way i t  is  

s t ructured could  create that  confusion and my apologies fo r  

that ,  but  hopefu l l y  i t  has been c lar i f ied.   

CHAIRPERSON :   I  have a fo l low up quest ion.   The provis ions 

of  sect ion 24(1) ,  the powers confer red on the DPP,  are they 

exclusive,  because f rom the reading of  the sect ion I  do not  

see exclusiv i t y  and i t  takes me back to the issue of  au tonomy.   

Is  i t  you in terpret ing the provis ions of  the Act ,  or  i s  i t  the Act  

expl ic i t ly  saying that  to  us?  

ADV BATOHI :   Chai rperson,  i t  is  the Act  that  is  expl ic i t l y  

saying i t  to  us.   I f  you look,  i f  you read sect ion 24(1)(a)  i t  

s tates that :  

 “Subject  to  the provis ions of  sect ion 179 

and any other  re levant  sect ion of  the  

Const i tu t ion,  th is  Act  or  any other  law,  

a Di rector  refer red to in  sect ion 13(1) (a)  

has in  respect  of  the area for  which he 

or  she has been appointed the power to  

inst i tu te and conduct  cr iminal  

proceedings. ”  

 So i t  i s  expl ic i t ly  ment ioned that  that  power vests in  

the DPP.  

CHAIRPERSON :   Thank you,  Counsel .   You may proceed,  

Counsel .  

ADV MOHLAMONYANE SC :   Thank you,  Madam Chai r .    
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CHAIRPERSON :   In  fact ,  I  th ink you can t ie  up th is  sect ion,  

because we are  going to adjourn at  4  o ’c lock,  in  a  few 

minutes’  t ime.    

ADV MOHLAMONYANE SC :   Let  me do so,  thank you,  Madam 

Chai r .   Now you expla ined the autonomy of  an NDPP.  His  

powers,  h is  or  her  powers as set  ou t  in  sect ion 24,  bu t  I  want  

us to  take i t  just  one step forward.   I f  you read sect ion 24,  

you have to read i t  wi th  sect ion 20.   Sect ion 24(1)  you have 

to read i t  wi th  sect ion 20,  the …[indist inct ]  to  inst i tu te and 

conduct  c r iminal  p roceedings where a Prosecutor  or  a sect ion  

6 DPP can inst i tu te and conduct  cr iminal  proceedings and 

even d iscont inue cr iminal  p roceeding s.   Am I  cor rect?  

ADV BATOHI :   That  is  correct .  

ADV MOHLAMONYANE SC :   I  wi l l  leave i t  a t  that ,  Madam 

Chai r ,  for  today a t  least .    

CHAIRPERSON :   Thank you.   Thank you,  Counsel .   Thank 

you,  Advocate Batohi .    

ADV BATOHI :   Thank you,  Chai rperson.  

CHAIRPERSON :   We are going to adjourn unt i l  tomorrow 

morning at  10 o ’c lock.   Counsel ,  you wi l l  cont inue f rom where  

you le f t  now.    

ADV MOHLAMONYANE SC:   Yes,  Madam Chair ,  I  wi l l  do that .  

CHAIRPERSON :   And before we ad journ,  may I  just  address 

the issue of  t ranscr ip t ion.   I  know Counsel  ra ised i t  yesterday 

and we learned when we adjourned that  we had the  record  
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yesterday when we adjourned,  but  there  were some errors.   I  

suppose that  was brought  to  your  at tent ion when you ar r ived 

at  the of f ices.   But  we wi l l  have a cont inue or  running 

t ranscr ip t ion every day,  meaning that  you wi l l  get  i t  the  

fo l lowing day.   Is  tha t  c lear?   

 And I  suppose wi th a l l  records,  somet imes we f ind  

names being incor rect ly  spel led.   I  have a l ready seen my 

name is  very badly spel led somewhere,  but  i t  is  okay,  we 

know that  who I  am.   To that  extent  I  th ink le t  us  take an 

adjournment  to  make i t  possib le for  a l l  o f  us to  t ravel  to  our  

d i f ferent  dest inat ions t imeously and tomorrow we star t  a t  10 

o’c lock.   We adjourn.   

ENQUIRY ADJOURNS UNTIL 20 NOVEMBER 2025  

-  -  -  -  -  -  -  -  -  -  -  -  -  -  -
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