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PROCEEDINGS ON 18 NOVEMBER 2025  

CHAIRPERSON :    Good morning,  everybody.   Good morning,  

everybody.   Good morning,  Mr Chauke.  

ADV CHAUKE :    Good morning,  Chai r .   Thank you.    

CHAIRPERSON :    Good morning,  Advocate Ngcukai tobi .  

ADV NGCUKAITOBI SC :    Morning,  morning,  Madam Chai r .    

CHAIRPERSON :    I  d id  not  see you th is  morning.    

ADV NGCUKAITOBI SC :    Yes,  but  I  was to ld that  there was 

confusion about  the b lue l ights.   Everybody thought  they were  

mine,  but  i t  turned out  that  they were fo r  the  Panel .    

CHAIRPERSON :    I  to ld  her  i t  is  important  people l ike you 

who use b lue l igh ts.   Yes,  we received your apology.    

ADV NGCUKAITOBI SC :    Thank you,  Chai r .    

CHAIRPERSON :    Yes,  thank you.   We may star t  where  we 

ended yesterday.    

OPENING ADDRESS BY ADV NGCUKAITOBI SC  

ADV NGCUKAITOBI SC :    Thank you,  Chai r .   Could  I  s ta r t  by  

handing up the  –  we have got  three bundles that  we wi l l  be  

making references to.   The only reason we are doing th is ,  

some of  them are  a l ready in  the record,  but  i t  is  because of  

the state of  the record that  we are ext ract ing f rom i t  what  we 

are going to use for  each episode.   We have wr i t ten an 

opening address.   We propose to hand i t  up short l y  af ter  i t  

has been del ivered ,  but  the bundle I  have handed up wi l l  be  

referred to in  the course of  my address.    
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 I f  we could star t  then wi th the open ing address.   We 

say that  the charges against  Mr Chauke are denied.   They 

are unfounded.   In  fact ,  they are unsusta inable in  law.   They 

are based on a grave misunderstanding of  the decis ions that  

he made,  the decis ions that  he was empowered to make.   And 

most  important ly ,  they over look jud ic ia l  p ronouncements.   

They are a lso dangerous charges,  and I  do not  say that  

l ight ly .    

 What  Mr Chauke is  accused of  is  not  d ishonesty,  i s  

not  corrupt ion,  is  not  mala f ide .   He is  accused of  exerc is ing  

a prosecutor ia l  d iscret ion in  a par t i cu la r  way.   I t  is  ext remely  

dangerous to charge a prosecutor  for  exerc is ing a d iscret ion 

in  a par t icu la r  way.   That  is  why everywhere you go in  the  

wor ld,  prosecutors are never d isc ip l ined fo r  exerc ise of  a  

d iscret ion.   They are d isc ip l ined only when they act  mala f ide .    

 When you go through a l l  o f  the charges,  you wi l l  f ind  

that  they are a lso  vague and embarrassing,  and they do not  

d isc lose an of fence because there  is  not  a s ingle reference 

to the fact  that  Mr Chauke exerc ised h is d iscret ion in  a  

manner that  exhib i ts  mala f ide ,  or  u l ter io r  mot ive,  or  g ross 

recklessness.    

 Madam Chair ,  I  do not  want  to  sound dramat ic ,  but  

take an example  of  a  judge who makes a decis ion  that  i s  

out rageously wrong because i t  complete ly ignores the facts.  

To charge that  judge of  misconduct  in  removal  proceedings 
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would be a grave assaul t  on the independence of  the  

Judic iary .   What  you a lways need,  you a lways need 

something ext ra,  that  when the judge gave that  judgment ,  he  

was mot ivated by mal ice.   And that  is  what  wi l l  d is t inguish a  

bona f ide  exerc ise of  a  d iscret ion w i th a mal ic ious conduct  by  

a jud ic ia l  o f f i cer .  

 Now,  of  course,  NPA prosecutors are not  judges,  but  

the i r  independence is  protected by sect ion 179 of  the 

Const i tu t ion.   And the reason we say that  these charges are 

a lso dangerous is  because they threaten to in ter fe re wi th the 

independence of  prosecutors.   And that  is  more so because 

in  th is  case,  the person who has cal led th is  enqui ry  is  the 

President ,  in  h is  capaci ty  as the head of  the execut ive.  

CHAIRPERSON :    [ Ind ist inct ]… Advocate Nka.   I  Do not  want  

to  in te rrupt  you.   I  am not  sure whether  the example or  the  

compar ison of  a prosecutor  and a judge is  the correc t  one.  

ADV NGCUKAITOBI SC :    Yes.    

CHAIRPERSON :    Say,  for  instance,  i f  a  judge is  found to 

have grossly misconducted h imsel f  or  hersel f .    

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    There is  a great  possib i l i ty  of  such a judge 

being removed f rom of f ice.    

ADV NGCUKAITOBI SC :    Yes.    

CHAIRPERSON :    Because of  the gross misconduct .  

ADV NGCUKAITOBI SC :    Yes.    
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CHAIRPERSON :    Supposing the a l legat ions here are found 

to const i tu te ser ious misconduct .    

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Wi l l  the charges then be found to be 

founded in  that  event?   

ADV NGCUKAITOBI SC :    Yes,  there is  no doubt  about  that .   

We agree.    

CHAIRPERSON :    Yes.  

ADV NGCUKAITOBI SC :    But  what  you wi l l  see,  which is  why 

we have copied the te rms of  reference,  is  that  Mr Chauke is  

not  charged wi th gross misconduct .  

CHAIRPERSON :    But  does not  –  i f  you look at  the charges 

themselves,  i f  I  re fer  to  them as the charges,  the terms of  

reference,  suppos ing you equate them as const i tu t ing  ser ious 

misconduct .   I f  they are found to const i tu te  ser ious 

misconduct ,  these a l legat ions.    

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    I f  they are found to be t rue or  correct  and 

found that  they const i tu te a  ser ious misconduct ,  w i l l  such 

charges be founded?  You say that  they are vague and 

embarrassing.    

ADV NGCUKAITOBI SC :    Yes.    

CHAIRPERSON :    But  i f  i t  is  found,  just  on the reading of  the  

terms of  reference as they stand,  and i t  is  found that  these 

a l legat ions,  i f  found correct ,  are ser ious,  they const i tu te a  
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ser ious misconduct ,  can we safe ly  say that  the charges or  

a l legat ions are unfounded on the evidence that  wi l l  be  

presented?   

ADV NGCUKAITOBI SC :    No,  there are two quest ions,  

Chai rperson.   The f i rs t  one is  that  we say on the facts they 

are unfounded,  in  which event  we do not  even go to the  

second enqui ry .    

CHAIRPERSON :    You do not  go to the ser iousness.    

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Thank you.    

ADV NGCUKAITOBI SC :    Thank you.   Now,  the point  I  had 

just  completed is  that  i t  is  ext remely dangerous to charge a  

prosecutor  for  the exerc ise of  a  prosecutor ia l  d iscret ion,  

whether  that  d iscret ion is  a  d iscret ion to inst i tu te a charge or  

a d iscret ion to wi thdraw a charge.   To e levate tha t  in to  

misconduct  is  ext remely dangerous in  South Af r ica.  

 One of  the wi tnesses we wi l l  be cal l ing,  Mr Gerr ie  

Nel ,  wi l l  expla in what  impact  on the abi l i t y  of  prosecutors to  

make decis ions.   They must  make robust  decis ions in  d i f f icu l t  

envi ronments,  wi th  uncerta in facts,  in  c i rcumstances where 

they do not  have enough support  f rom the pol ice and where  

accused persons a re severe ly legal ly  a rmed.    

 Prosecutors make many decis ions.   Those decis ions 

are usual ly  imper fect .   But  i f  you star t  a  pat te rn where you 

say to a prosecutor ,  I  am sor ry I  d isagree wi th your decis ion,  
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but  I  am also going to in i t ia te removal  p roceedings,  that  is  an  

ext remely dangerous th ing.   Prosecutors wi l l  be so re luctant  

to  make the decis ions that  we want  as a count ry for  them to  

make.  

 And we do not  mind when they are found by the  

judges to have been wrong and accused is  acqui t ted,  because 

we want  them to fu l f i l  what  the  Const i tu t ion  requi res them to  

fu l f i l .   So there is  a level  o f  thought lessness that  underp ins  

the request  fo r  the  President  to  charge Mr Chauke for  the  

exerc ise of  a  prosecutor ia l  d iscret ion.   Because i ts  

consequences in  a count ry that  i s  besieged by cr ime are 

actual ly  very,  very ser ious.  

 So that  is  by way of  a broad out l ine .   I  am st i l l  go ing  

to go to the ind iv idual  instances.   The second th ing to be said  

about  these charges r ight  now is  that  the factual  premises of  

these charges have been over taken by jud ic ia l  author i t y .   

There are judgments that  have pronounced speci f i ca l l y  on 

whether  or  not  the NPA was rat ional  or  i r ra t ional  in  i ts  

decis ion to charge Mr Booysen for  racketeer ing or  in  i ts  

decis ion to provis ional ly  wi thdraw the charges against  Mr  

Mdlu l i  subject  to  an inquest  under the Inq uest  Act  of  1959.    

CHAIRPERSON :    And i f  I  may,  just  for  c la r i ty ,  th is  theme that  

you are now addressing,  that  these events have now been 

over taken by jud ic ia l  p ronouncement ,  does i t  re la te to  both,  

…[indist inct ]  and Mdlu l i?    
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ADV NGCUKAITOBI SC :    Both of  them, yes.   So i f  we star t  

wi th  the  judgment  of  the Booysen mat ter .   Now,  the  Panel  wi l l  

recal l  that  what  th is  re lates to i s  that  in  the la te  2000s  

…[intervenes] .  

CHAIRPERSON :    The judgment ,  I  am sorry to  keep on 

in ter rupt ing,  I  just  want  c lar i t y  so that  we get  th ings r ight .    

ADV NGCUKAITOBI SC:    Indeed.    

CHAIRPERSON :    The Cato  Manor  Booysen 's mat ter ,  the 

judgment  there is  the KZN decis ion of  the High Court .  

ADV NGCUKAITOBI SC:    Yes,  by Judge Gorven.    

CHAIRPERSON :    Judge Gorven.    

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    So you are referr ing to that ,  not  the SCA?   

ADV NGCUKAITOBI SC :    No,  I  am refer r ing to  

…[intervenes] .  

CHAIRPERSON :    The High Court .  

ADV NGCUKAITOBI SC :    Both the judgment  by  Judge 

Gorven as wel l  as the judgment .   So the judgment  by Judge 

Gorven is  reported as Booysen v Act ing Nat ional  Di rector  of  

Publ ic  Prosecut ions .    

CHAIRPERSON :    Yes.    

ADV NGCUKAITOBI SC :    And i t  is  reported in  the  2014 (9)  

BCLR 1064.   I t  is  a  KZN.   But  even that  judgment  has i tse l f  

been subject  to  fur ther  jud ic ia l  p ronouncement  in  a case 

cal led the Genera l  Counci l  o f  the Bar of  South Af r ica  v J iba  
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and Others .   The judgment  of  the Ful l  Court  and the person 

who wrote the judgment  of  the court  is  Judge Legodi ,  but  

there were three judges.   I t  is  reported in  2017 (2)  SA 122 GP.    

 Now,  why th is  judgment  i s  crucia l  i s  that  i f  the Court  

wi l l  remember,  the General  Counci l  o f  the Bar appl ied to 

st r i ke Ms J iba f rom the Rol l  o f  Advocates on a range of  

a l legat ions.   One of  them was the  s igning of  the cer t i f icate  

under sect ion 2 o f  POCA re lat ing to Mr Booysen.   The JCB 

re l ied fu l l y  on the  judgment  of  Judge Gorven.    

 The Ful l  Court  rev iewed a l l  o f  the evidence and i t  

u l t imate ly came to the  conclus ion that  Ms J iba acted 

rat ional ly  when she inst i tu ted the racketeer ing charges 

against  Mr Booysen.   There are severa l  par ts of  that  judgment  

which are crucia l  for  the Court  to  keep in  mind r ight  now.   The 

d iscussion on Mr Booysen star ts  at  paragraph 41 and then i t  

goes on to paragraph 67 ,  but  here are the most  important  

observat ions that  were made.    

 Now,  I  am not  c r i t ic is ing  my learned f r iend for  the  

State,  but  wi th  respect ,  he d id not  read these paragraphs.   

Unfor tunate ly,  in  inqui r ies l ike th is ,  i t  is  not  just  the evidence 

against  Mr Chauke that  should be taken in to account ,  but  i t  

is  a lso exculpatory evidence.   I f  you have regard to 

paragraphs 54,  55,  56,  57,  58,  59,  60,  61,  62,  63,  64,  65,  I  

want  to  read 66 and 67 in to the re cord of  the Ful l  Court  

judgment .   I t  says :  
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“The essence of  the in format ion before 

J iba can be summed up as fo l lows.   In  

addi t ion to what  is  s tated in  paragraphs 

56,  57,  and 60 of  th is  judgment ,  

Booysen  was the head of  the Cato  

Manor  Organised Cr ime Uni t  in  the 

South Af r ican Pol ice Serv ice.   Members 

of  the pol ice in  h is  uni t  and under  h is  

command had a l legedly commi t ted 

cr imes of  a ser ious nature,  inc luding 

murders against  suspects who were 

somet imes f ramed in  the commission of  

o f fences.   Booysen knew,  approved,  

and/or  ought  to  have known of  the  

commission of  these of fences.   In  

reward to the  members '  un lawfu l  

act iv i t ies,  Booysen mot ivated fo r  an  

incent ive of  R10  000 each fo r  the 26 

members of  the Cato Manor  Cr ime Uni t ,  

inc luding Booysen h imsel f .   Booysen  

was a lso commended fo r  outstanding 

serv ices rendered in  that  he was par t  o f  

a  team who,  through thei r  commitment  

and dedicat ion,  a rrested severa l  c r ime 

and dangerous suspects for  the murder  
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o f  a  pol i ce of f icer . ”  

Now,  Madam Chair ,  th is  is  the Ful l  Court  summaris ing the 

in format ion that  was before Ms J iba  at  the t ime the decis ion 

was taken.   Paragraph 67:  

“ I  cannot  f ind any mala f ides or  u l ter ior  

mot ive in  the author isat ion by J iba as  

contemplated in  POCA.  POCA is l ike a 

cry out  for  a declarat ion of  war against  

ser ious,  cont inuous,  and organ ised 

cr imes that  needs specia l  invest igat ion 

and prosecut ion.   Most  important ly ,  

POCA requi res the f reedom and space 

to be g iven to the members of  the 

Prosecut ing Author i t y  in  the exerc ise of  

the i r  leg is la t ive power to  invest igate  

through members  of  the i r  invest igat ive 

d i rector ies and under the watchfu l  eye 

of  a  specia l  d i rector  so appointed to 

prosecute wi thout  fear ,  favour,  and 

pre judice those impl icated in  the  

commission of  ser ious cr imes.   Anyth ing 

short  o f  th is ,  or  anyth ing which tends to  

impede on th is  const i tu t ional  and 

leg is la t ive imperat ive ,  fo r  example,  

howl ing J iba to the proceedings in  terms 
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o f  sect ion 7 o f  the Admission of  

Advocates Act  ought  to  be based on 

very cogent ,  ser ious,  and except ional  

c i rcumstances. ”  

Paragraph 68 :  

“You do not  want  members of  the 

Prosecut ing Author i t y  to  unduly watch  

thei r  backs for  fear  of  be ing d ismissed 

or  removed f rom the Rol l  o f  Advocates  

every t ime when they make mistakes in  

prosecut ing or  present ing cases in  cour t  

or  every t ime when an appl icat ion  for  

author isat ion is  made in  te rms of  

sect ion 2 (4)  of  POCA.   An overr id ing  

factor  for  them for  considerat ion should 

be to adhere to the ru le of  law and the  

Const i tu t ion.   I t  suf f i ces fo r  now to  

conclude on the  Booysen mat ter  by  

stat ing that  no case has been made for  

the removal  o r  suspension f rom the Rol l  

o f  Advocates .   I  turn now to deal  wi th  

the other  mat ters. ”  

So,  I  come back to th is  point ,  Madam Chair .   There is  c lear  

jud ic ia l  author i ty  that  Ms J iba acted lawfu l ly  based on the  

in format ion that  was before her  at  the t ime that  she 
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author ised the racketeer ing cer t i f icate under sect ion 2 of  

POCA.  That  jud ic ia l  author i t y  goes fu r ther  to  warn that  i t  i s  

a  dangerous th ing  for  prosecutors to  be d ismissed or  removed 

f rom the Rol l  o f  Advocates  when they have exerc ised thei r  

d iscret ion in  good fa i th ,  even i f  one comes to the conclusion  

that  that  d iscret ion,  you th ink you should have exerc ised i t  

d i f ferent ly  to  the prosecutor .    

 What  i s  a lso important  about  that  judgment  is  what  

is  conta ined in  paragraph 63,  which  is  real ly  the essence of  

what  the case against  Mr Chauke is ,  which is ,  what  is  the  

standard of  the evidence that  must  be present  in  the  docket  

for  the author isat ion of  a  racketeer ing cer t i f icate?  That  has 

been answered by the High Court .   I t  has said the fo l lowing :  

“ In  my v iew,  the  provis ions of  sect ion  

2(1) (e)  and ( f ) ,  re ferred to in  paragraph 

44 of  th is  judgment ,  are meant  for  the 

cr iminal isat ion of  such act iv i t ies.   The 

point  I  am making is  th is .   Courts ,  for 

the purposes of  an exerc ise of  i ts  

d iscret ion,  in  te rms of  sect ion 2(2)  

referred to in  paragraph 62 of  th is  

judgment ,  may re ly  on hearsay 

evidence,  in format ion and /or  

documentat ion co l lected by the po l ice  

and presented to i t  by the prosecut ion.   
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I f  that  is  so,  and the Courts are ent i t led 

to have regard to hearsay evidence 

dur ing the t r ia l ,  so too should  the  

Nat ional  Di rector  of  Publ ic  Prosecut ion,  

J iba,  in  Booysen's case,  be ent i t led to  

re ly  on hearsay and s imi la r  facts 

evidence fo r  the purposes of  

author isat ion as contemplated in  

subsect ion 4 of  subsect ion 2 of  POCA.   

Otherwise,  pervasive presence of  

cr iminal  gangs wi l l  cont inue to  ru le  wi th  

impuni ty  and fear  in  many of  our  

communi t ies and resul tant ly  pose harm 

to the wel l -be ing of  many communi t ies. ”  

So that  i s  a lso go ing to be a cent ra l  feature of  our  case,  that  

at  the t ime a  racketeer ing  cer t i f icate is  author ised,  the nature  

of  the in format ion  that  must  be present  is  broader than the 

evidence that  the  Evidence Leader  suggests in  th is  enqui ry .   

I t  inc ludes hearsay evidence,  in format ion,  and 

documentat ion.   That  judgment ,  Madam Chair ,  was af f i rmed 

by the Supreme Court  o f  Appeal  in  –  sorry.   Thank you,  

Madam Chair .    

CHAIRPERSON :    Advocate Ngcukai tobi ,  I  suppose 

somebody wi l l  be able to  account .   Somebody on the  

mounta in over  there wi l l  account .    
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ADV NGCUKAITOBI SC :    They would have b lamed an evi l  

sp i r i t .    

CHAIRPERSON :    I  th ink the f loor  is  very s l ippery here.   I  am 

okay,  thank you.    

ADV NGCUKAITOBI SC :    Thank you,  thank you ,  Chai r .   I  

wonder i f  there is  something they should be doing to make 

you more stable and comfor table,  Chai r .  

CHAIRPERSON :    You would actual ly  be surpr ised.   We 

moved the ear l ie r  chai r  that  was here because i t  was more  

problemat ic .    

ADV NGCUKAITOBI SC :    I  see.   But  you are happy that  we 

cont inue?   

CHAIRPERSON :    Yes.    

ADV NGCUKAITOBI SC :    Thank you,  Chai r .    

CHAIRPERSON :    The Sol ic i to r  General  i s  in  f ront  of  me.   He 

is  tak ing note of  th is .    

ADV NGCUKAITOBI SC :    Okay.    

CHAIRPERSON :    Yes,  thank you.    

ADV NGCUKAITOBI SC :    Now the judgment  of  

…[intervenes] .  

CHAIRPERSON :    I  am sorry fo r  the in terrupt ion.   You were 

addressing the aspect  of  the s imi la r  facts evidence and the 

hearsay aspect .    

ADV NGCUKAITOBI SC :    Yes,  I  was,  Madam Chair .   So I  

was referr ing speci f ica l l y  to  paragraph 63 of  the GCB v J iba  
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judgment ,  which speci f ica l l y  denounces the approach that  

has been adopted in  the opening address of  the Evidence 

Leader .  

 Now,  that  judgment  of  GCB v J iba  was a lso taken on  

appeal  before the Supreme Court  o f  Appeal .   And you wi l l  f ind  

that  in  I tem 2 and 3 of  our  bundle,  par t icu lar ly  at  pages 8 to  

36.   Yes,  I  am cor rected that  the J iba one is  i tem 3.    

CHAIRPERSON :    Yes.  

ADV NGCUKAITOBI SC :    Page 37.   The important  paragraph 

there is  paragraph 10 at  page 44 o f  the bundle.   This i s  how 

the Supreme Court  o f  Appeal  was d isposed of  the  Booysen 

s i tuat ion.   I t  sa id :  

“The f i rs t  compla int  deal t  wi th  by  the 

Court  a  quo  was in  connect ion wi th  the 

Booysen ’ s  case.   In  that  case,  J iba in  

her  capaci ty  as act ing NDPP issued two 

author isat ion le t ters charg ing Major  

General  Johan Wessel  Booysen wi th the 

cont ravent ion of  sect ion 21 (e)  and ( f )  o f  

the Prevent ion of  Organised Cr ime Act  

121 of  1998.   In  a nutshel l ,  Booysen 

a l leged that  J iba was mendacious when 

she asserted that  she considered 

statements together  wi th o ther  

in format ion in  the docket  before  she 
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took the decis ion  to charge  h im.   This 

a l legat ion was fu r ther  exacerbated by  

the negat ive remarks of  Gorven J,  who 

presided in  the Booysen mat ter  when he 

threw an in ference that  none of  the 

in format ion upon which J iba re l ied  

l inked Booysen to the of fence in  

quest ion.   The Court  a  quo…”  

Now,  th is  i s  now referr ing to Judge Legodi 's  judgment :  

“The Court  a  quo  found that  i t  suf f ices 

for  now to conclude that  on the Booysen 

mat ter  by stat ing that  no case has been 

made for  the removal  o r  suspension 

f rom the Rol l  o f  Advocates .   I  do not  f ind 

i t  necessary to  deal  wi th  the deta i l  o f  the  

compla int  o f  the f ind ing of  the Court  a  

quo .   I  share the  sent iment  expressed.   

Before us,  counsel  for  the GCB deal t  

wi th  some of  the compla ints,  but  in  my 

v iew d id not  take the mat ter  any fu r ther .   

The Court  a  quo  could not  f ind any mala 

f ide  o r  u l ter ior  mot ive in  the 

author isat ion by J iba as contemplated in  

POCA. ”  

So the point  i s  the  Supreme Court  o f  Appeal  in  express te rms 
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endorsed the f ind ings of  the High Court  in  re lat ion to whether  

at  the t ime of  the author isat ion there was suf f i c ient  

in format ion before Ms J iba.    

 That  case went  to  the Const i tu t ional  Court .   I t  

suf f i ces only to  say that  the Const i tu t ional  Court  re jected i t  

for  absence of  jur isd ict ion.   So the f ina l  word is  the paragraph 

10 of  the SCA judgment ,  which found in  express te rms that  

the judge was correct  in  saying that  you do not  want  

prosecutors to  fear  being d isc ip l ined when they make bona 

f ide  decis ions under sect ion 2 of  POCA.   

 Now,  Madam Chair ,  why have I  been ta lk ing about  

Ms J iba and not  Mr Chauke?  I f  you take the terms of  

reference and speci f i ca l ly  you star t  a t  page 3 of  the  bundle  

that  we have handed up and you go to I tem 3,  and par t i cu la r ly  

3.1.1,  i t  reads as fo l lows :  

“The inst i tu t ion  of  the racketeer ing  

charges in  terms of  sect ion 2(4)  of  the  

Prevent ion of  Organised Cr ime Act  

against  Major  General  Booysen  and 

members of  the Cato Manor  and the  

defence of  those act ions in  subsequent  

rev iew proceedings brought  by Major  

General  Booysen to have the  

racketeer ing cer t i f icates set  as ide in  

that  he,  Advocate  Chauke …”   
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In  other  words the case against  Mr  Chauke .   3 .1.1.1 :  

“Supported a dec is ion to prosecute the 

accused notwi thstanding that  there was 

no evidence just i fy ing the decis ion and 

he sought  to  improper ly  have the Act ing  

Di rector  of  the Publ ic  Prosecut ions of  

KwaZulu -Nata l  s ign the case dockets  

and/or  the prosecut ion memorandum 

deta i l ing the  a l leged evidence 

impl icat ing the accused on which  the 

decis ion to induct  had to be made. ”  

So the case is  that  Mr Chauke merely supported a decis ion,  

he d id not  take the decis ion.   That  is  because i t  is  common 

cause that  the decis ion was taken by Ms J iba and Ms J iba ,  

accord ing to the  GCB case ,  had suf f ic ient  in format ion to  

prosecute Mr Booysen.   We ask therefore rhetor ica l l y ,  i f  the 

decis ion maker acted wi thout  mala f ide ,  acted lawfu l ly  and 

rat ional ly ,  and acted in  c i rcumstances where they may not  be  

d isc ip l ined or  d ismissed or  removed f rom the Rol l  o f  

Advocates,  how can the person who merely supported the 

decis ion be charged wi th misconduct?   

 Now,  the  Evidence Leader  knows that  th is  i s  a  

problem.   That  is  why he then t r ies  to  in t roduce the f ind ings 

of  the Judge Mokgoro Panel .   But  he faces two fundamenta l  

problems.   Those f ind ings are not  f ind ings aga inst  Mr  
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Chauke.   Mr  Chauke was not  an accused person before Judge 

Mokgoro.   That  i s  a problem of  fact .   He is  an accused person 

for  the f i rs t  t ime before,  might  I  say ,  the Nkabinde Panel .  

 The second problem that  the Evidence Leader  faces 

is  the so-cal led Hol l ington ru le.   Now ,  the Hol l ington ru le has 

been subject  to  a  lo t  o f  debate in  South Af r ica,  but  i t  is  s t i l l  

the law.   Findings of  fact  made before an equiva lent  pane l  

are not  admissib le or  b inding in  a d i f ferent  panel .   The Panel  

must  examine the  facts that  are presented before i t .   So you 

cannot  have a shortcut  that  I  am ter r ib ly  sorry ,  some of  the  

evidence was led  before Judge Mokgoro,  and therefore i t  is  

conclusive before  th is  Panel .    

 Before th is  Panel  there is  a f resh duty to  present  

ev idence against  Mr Chauke.   So regret tably for  my learned 

f r iend,  the at tempt  at  re ly ing on the  f ind ings of  the  Panel  by  

Judge Mokgoro  as conclusive ev idence before th is  Panel  

suf fers both f rom a factual  and a legal  d i f f icu l ty .   3 .1 .1.2 is  a 

charge that  he recommended,  that  Mr Chauke recommended 

to the then Act ing Nat ional  Di rector  of  Publ ic  Prosecut ion.   

Now again,  a  charge of  recommendat ion should not  be  

confused wi th the  charge of  making a decis ion.  

 The decis ion maker has been found to have acted in  

good fa i th .   The same appl ies  to  those persons who 

recommend i t .   3 .1.1.3 is  about  seeking to defend the 

inst i tu t ion of  the  aforement ioned racketeer ing charges in  
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rev iew proceedings brought  by Major  General  Booysen.  

 Now,  Madam Chai r ,  we wi l l  a lso take a s imi lar  issue 

about  th is  being a  vague and embarrassing charge that  does 

not  d isc lose an of fence.   Because what  happened is  that  Mr  

Booysen  as an accused person  chal lenged the decis ion of  the  

NPA.   The NPA is  represented by i ts  head,  Ms J iba,  who 

makes decis ions whether  or  not  they must  defend lega l  

proceedings.  

 Once she has made those decis ions,  the jun ior  

of f ic ia ls ,  inc luding Mr Chauke,  ought  to  g ive ef fect  to  that ,  

inc luding br ie f ing  counsel ,  s ign ing  af f idavi ts .   I t  would be a  

sad day i f  when an inst i tu t ion is  b rought  to  cour t  in  rev iew 

proceedings,  those people who s ign the af f idavi ts  in  good 

fa i th  are d isc ip l ined.   I t  would have been one th ing to say that  

they l ied  on oath,  but  there is  no a l legat ion that  Mr Chauke 

l ied on oath.   The mere a l legat ion is  the fact  o f  opposing an 

appl icat ion .   He is  being taken t o task on that .    

 Then 3.1.1.4 ,  inst i tu ted an appeal  against  the  

judgment .   Now the evidence that  the  Panel  wi l l  encounter  

here  is  that  by the t ime the judgment  of  Judge Gorven was 

del ivered and the  NPA decided to appeal ,  Ms J iba was no 

longer the Act ing Nat ional  Di rector .   Mr Nxasana had become 

the Nat ional  Di rec tor .    

CHAIRPERSON :    I t  is  not  the  d i f f i cu l t ies that  the  Panel  wi l l  

encounter .   Perhaps i t  is  the d i f f icu l ty  of  the NPA.  
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ADV NGCUKAITOBI SC :    Yes,  yes.   I  apologise,  Madam 

Chai r .   Yes,  yes.   That  is  what  I  am t ry ing to say.   Thank you 

for  the correct ion.   Yes.   Thank you for  the cor rect ion .   Yes.   

So by th is  t ime,  there was a new Nat ional  Di rec tor ,  Mr  

Nxasana.   Mr Nxasana,  we have consul ted wi th h im and he 

wi l l  g ive evidence as par t  and parcel  o f  Mr Chauke 's l is t  o f  

wi tnesses.    

CHAIRPERSON :    Is  he an advocate?  

ADV NGCUKAITOBI SC :    Yes,  I  th ink he is  an at torney.   Mr 

Nxasana,  I  th ink he is  an at torney i f  I  am not  mistaken.   So 

Mr Nxasana wi l l  a lso be a wi tness in  these proceedings and 

he wi l l  expla in the process that  was fo l lowed when he got  an 

ind icat ion that  the senior  counsel  on br ie f ,  now that  was Mr  

Laurance Hodes SC,  Advocate Laurance Hodes SC,  had 

made a recommendat ion to the prosecutors,  which inc luded 

Mr Chauke,  that  there is  a basis to  lodge an appeal  because 

in  h is  v iew,  the judge was wrong.    

 A  provis ional  appl icat ion for  leave to appeal  was put  

in  on the basis that  a request  was going to be made to the  

NDPP.   Mr  Chauke was par t  o f  that  team that  decided tha t  

because,  and you know th is ,  a l l  o f  the  panel l i s ts  know th is ,  

there is  a speci f i c  t ime per iod by which you have to br ing an 

appl icat ion fo r  leave to appeal .   I f  you do not ,  you lose the  

r ight  of  appeal .    

 They decided,  the group that  was work ing on the  
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mat te r ,  which inc luded Mr Maema,  Advocate Maema now.   Mr  

Advocate Maema wi l l  a lso be a wi tness that  wi l l  g ive evidence 

in  th is  panel .   They decided that  the  most  prudent  th ing to do 

is  to  lodge an app l icat ion for  leave to appeal .   Thereaf ter ,  to  

ask the head of  the inst i tu t ion,  Mr Nxasana,  i f  he decided that  

he d id not  want  to  appear,  he cou ld wi thdraw i t .   But  i f  he 

decided he wanted to appeal ,  i t  would have been 

i r responsib le for  them not  to  in ter rupt  the running of  the DS 

by lodging the leave to appeal .    

 And,  Madam Chai r ,  th is  i s  in  c i rcumstances where Mr  

Laurance Hodes,  the senior  counsel  who argued the mat ter  

on behal f  o f  the NPA,  had advised them that  they had a very  

st rong case of  appeal .   This is  real ly  what  th is  is  about .   We 

have a lso spoken to Mr Hodes.   He has agreed to come and 

g ive evidence,  which is  an ext raord inary th ing for  a senior  

counsel ,  but  that  is  how st rongly he feels about  th is  mat ter .   

Now then,  the las t  o f  the Booysen charges,  Madam Chai r ,  is  

at  page 5,  paragraph 3.1.1.5  …[intervenes] .  

CHAIRPERSON :    I  beg your pardon,  Counsel .   I t  is  Adv 

Hodes?  

ADV NGCUKAITOBI SC :    Laurance  Hodes.  

CHAIRPERSON :    Hodes?  

ADV NGCUKAITOBI SC :    Yes,  Hodes.   H -o-d-e-s SC.   He is  

on the l i s t  o f  wi tnesses to be cal led by Mr Chauke.    

CHAIRPERSON :    Yes,  thank you.  
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ADV NGCUKAITOBI SC :    Yes,  thank you.   And so is  

Advocate  Sel lo  Maema.    

CHAIRPERSON :    Yes,  I  have noted.  

ADV NGCUKAITOBI SC :    Yes.   And just  to  p lace h im in  

context ,  Advocate  Sel lo  Maema was the person appointed by  

Ms J iba to head the team that  was deal ing wi th the Booysen’s  

mat te r ,  and among the people that  supported h im was Mr  

Chauke.    

CHAIRPERSON :    And a lso par t  o f  the group that  came f rom 

the North  West?   

ADV NGCUKAITOBI SC :    Yes,  yes.   He was,  I  th ink at  the 

t ime,  the DPP of  North West .  

CHAIRPERSON :    Yes.    

ADV NGCUKAITOBI SC :    Yes.   The deputy.   The Deputy  

DPP of  North West .    

CHAIRPERSON :    Yes,  I  noted that .  

ADV NGCUKAITOBI SC :    Yes,  but  Mr Sel lo  Maema is  a lso a  

wi tness that  wi l l  be cal led by Mr Chauke.   Then the last  o f  

the f ive instances on the Booysen mat ter  i s  at tempted to have 

racketeer ing charges against  Major  General  Booysen and 

members of  the Cato Manor  Uni t  re instated by the then 

Nat ional  Di rector  of  Publ ic  Prosecut ions,  Mr Nxasana,  

notwi thstanding that  there was no evidence just i fy ing the  

inst i tu t ion of  racketeer ing against  the accused.   

 Now,  Madam Chair ,  the evidence you wi l l  hear  about  
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th is  f rom both Mr Sel lo  Maema and Mr Nxasana is  actual ly  a  

s imple  th ing which we do not  understand how i t  has been 

e levated to misconduct .   What  Mr Nxasana to ld the 

prosecut ion team is that  he was not  sat is f ied that  on the  

record there was enough evidence to re instate the  

racketeer ing cer t i f icate which had been set  as ide by  Govind  

J.   They must  go and do more.   Go and d ig more before you 

br ing th is  back to me.    

 Now,  they kept  coming back to h im to say we th ink  

we have more.   Both Mr Sel lo  Maema was par t  o f  that  team 

and Mr Chauke was par t  o f  that  team.   They kept  coming back 

to h im saying,  look,  we th ink we have more evidence.   Can 

you p lease recons ider  your  decis ion?  And he wi l l  say that  he  

kept  te l l ing them that  no,  no,  no,  I  am not  sat is f ied.    

 So what  they were doing is  they were evaluat ing and 

re-evaluat ing the decis ion because the NDPP had taken the  

v iew that  I  do not  th ink th is  i s  enough but  i f  you f ind more  

evidence you can br ing i t  back to me.   Now,  the evidence of  

Mr Chauke,  I  have  been corrected by my jun ior ,  would  be that  

he h imsel f  was not  par t  o f  th is  team that  d id the 

reassessment .   I t  was Mr Maema who d id the reassessment .    

 Now,  the important  par t  about  th is ,  Madam Chair ,  i s  

that  on the evidence that  you wi l l  hear  i s  that  Mr Nxasana 

te l ls  h is  team that  my v iew is  you do not  have enough on the  

racketeer ing cer t i f icate and I  am not  going to re instate the  
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cer t i f icate unless you br ing me bet ter  ev idence.   They then 

go back and then come back to h im again and said,  what  

about  th is?  What  about  a d i f fe rent  in te rpretat ion  of  the 

evidence that  we have?  And then every t ime he said to  them,  

I  am st i l l  not  sat is f ied.    

 And that  is  why we say wi th respect  i t  is  vague and 

embarrassing in  those c i rcumstances to charge somebody fo r  

at tempt ing to re instate the charges.   The debate as to the  

suf f i c iency of  the evidence remained l ive but  the f ina l  

decis ion maker,  o f  course,  was  Mr Nxasana and h is v iew 

prevai led ,  but  that  was in  the  course and scope of  

prosecutor ia l  d iscret ion.   They were work ing th rough a  

decis ion.    

 So we again would l ike to  suggest  to  the  Panel  that  

th is  a l legat ion does not  d isc lose an of fence.   And when I  say 

i t  is  vague and embarrassing and does not  d isc lose an 

of fence,  what  I  am t ry ing to say,  Madam Chair ,  i s  even i f  you 

accepted i t  factual ly  as correct ,  i t  would st i l l  not  amount  to  

misconduct .    

 Then,  Madam Chair ,  I  want  to ,  I  have now done an 

out l ine of  the defence on the so -cal led Booysen,  Booysen ’s 

mat ter .   Madam Chai r ,  i f  i t  is  not  c lear ,  my jun ior  is  reminding 

me again to  st ress that  Mr Chauke had no involvement  at  

3 .1.1.5.    

CHAIRPERSON :    Then …[ indist inc t ]  g ive you a break to do 
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your  opening address.   You wi l l  s t i l l  have more chance to do,  

to  present  submissions at  a  la te r  s tage.  

ADV NGCUKAITOBI SC :    Indeed,  I  am so p leased,  Madam 

Chai r ,  someone has f ina l l y  seen th is .   Then an out l ine of  the  

second charge.   Now,  th is  i s  the Mdlu l i  case.   Now,  un l ike  the 

f i rs t  charge,  here Mr Chauke was the decis ion maker ,  but  we 

need to look at  the charge.   And I  want  to  out l ine what  the  

defence wi l l  be.   The charge is  the fa i lure to  cont inue wi th  

charges against  L ieutenant  General  Richard Mdlu l i  for  h is  

involvement  in  the murder of  Mr Tefo Abel  Ramogibe in  that  

he,  Advocate Chauke,  caused the charge of  murder re lat ing  

to the k i l l i ng of  Mr Tefo Abel  Ramogibe and re lated charges 

to be wi thdrawn or  Ramogibe.    

CHAIRPERSON :    Counsel ,  Ramogi le .  

ADV NGCUKAITOBI SC :    Ramogi le .   Thank you for  the  

correct ion.   Yes,  unfor tunate ly,  they stuck us there in  Xhosa 

Land.   Only came to Johannesburg  when we were o lder .   Mr  

Tefo Abel  Ramogibe and re lated charges to be wi thdrawn,  

notwi thstanding that  there was st rong evidence just i f y ing the 

inst i tu t ion of  a  prosecut ion in  the  mat ter ,  which decis ion 

caused a s igni f i cant  delay in  proceeding wi th the charges 

concerned.  

 Now,  i t  is  unclear  what  does i t  mean charges 

concerned.   But  here is  the point ,  Madam Chair ,  about  what  

the evidence wi l l  be.   Mr Chauke never decided that  Mr Mdlu l i  
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should never be charged wi th murder forever  and a  day in  the  

case of  Mr Ramogibe.   Never made that  decis ion.   His  

decis ion was a provis ional  wi thdrawal  pending an inquest .   

That  is  the f i rs t  th ing.  

 The second th ing is  you would have heard yesterday 

that  the Evidence Leader  now intends to run a d i f ferent  case,  

which is  that  the decis ion to refer  the mat ter  to  an inquest  

weakened the Sta te 's  case.   But  tha t  is  not  what  the  President  

wants an enqui ry  in to.   The President  has not  sa id anyth ing 

here about  weakening of  the State 's  case.  

 The President  is  only concerned about  a delay  

because he says which decis ion caused a s igni f i cant  delay in  

proceeding wi th the charges con cerned.   He is  not  in terested 

in  an evaluat ion of  whether  the case became st ronger or  

weaker.   The problem though,  so what  so Mr Chauke wi l l  o f  

course own up that  th is  was h is decis ion,  but  he wi l l  say that  

th is  decis ion was val id  and lawfu l .  

 What  I  would l ike to  refer  the  Panel  to ,  yesterday you 

wi l l  remember that  a lo t  o f  t ime was spent  by the Evidence 

Leader  analys ing  the f ind ings of  Judge Murphy in  a case 

brought  by Freedom Under Law and a l l  o f  the cr i t i c isms that  

Judge Murphy had against  the decis ion to refer  the mat ter  to  

an inquest .    

 What  is  important ,  however ,  is  that  the judgment  of  

Judge Murphy has been over turned.   I t  is  no longer  the law,  
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complete ly over tu rned.   The judgment  that  over tu rned i t  i s  

I tem 2 of  the bundle ,  which is  at  page 8 to 36.   So the 

operat ive judgment  r ight  now is  the  SCA judgment .   Anyth ing  

you hear about  what  Judge Murphy found is  i r re levant .  

 That  case has deal t  wi th  the issue of  Mr Mdlu l i  

speci f ica l l y  and a lso deal t  wi th  the decis ion taken by Mr  

Chauke to refer  the m urder  charge to an inquest .   I f  I  could 

ask the Panel  to  turn to  page 28 of  the bundle we have 

handed up at  paragraph 43 .   You wi l l  see that  there  the SCA 

is  addressing d i rect ly  what  we are deal ing wi th today,  which  

is  the rat ional i ty  of  the wi thdrawal  of  the charge.   Paragraph 

43,  i t  says:  

“This br ings me to the decis ion by  

Chauke to wi thdraw the murder  and 

re lated charges.   I t  wi l l  be remembered 

that  on Chauke's  vers ion he wi thdrew 

the murder charge pending the outcome 

of  the inquest  that  he had requested and 

that  he wi thdrew the 17 other  re lated  

charges to avoid a f ragmented t r ia l . ”  

So the f i rs t  th ing that  is  crucia l  here  is  that  Mr Chauke never  

decided that  Mr Mdlu l i  wi l l  never  face murder charges.   His  

decis ion was a provis ional  wi thdrawal  pending the outcome 

of  an inquest .   That  is  cor rect ly  ar t icu lated in  the SCA 

judgment  but  incorrect ly  presented yesterday by the Evidence 
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Leader :  

“The content ion by fu l l …”   

The judgment  cont inues:  

“…was in  essence that  th is  decis ion was 

i r ra t ional .   However,  as I  see i t ,  the 

content ion has not  been substant ia ted  

in  argument .   On the face of  i t ,  the  

decis ion that  the f ind ings tha t  an 

inquest  could perhaps enable h im to  

take a more in formed v iew of  the 

prospects of  the State 's  case wi th 

regard to the murder charge  was not  

i r ra t ional . ”  

So they are answer ing  the quest ion,  was i t  i r ra t ional?  We 

say no,  i t  was not  i r ra t ional .   I t  is  a  d i f fe rent  way of  s imply 

saying …[indist inct ]  negat ives was rat ional :  

“ I t  is  t rue that  the outcome o f  the 

inquest  could have no impact  on the 17 

re lated charges.   Mdlu l i ,  as the Panel  

wi l l  remember ,  there was murder ,  but  

there were many other  charges,  18 in  

to ta l .   But  Chauke never thought  that  i t  

would.   As I  understand h is reasoning,  

he a lways in tended to re instate at  least  

some of  the charges af ter  the inquest  
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wi th  or  wi thout  the murder charge. ”  

Again,  th is  comes back to the point  that  real ly  the Evidence 

Leader  has the wrong end of  the  st i ck  because there was 

never a decis ion that  Mr Mdlu l i  wi l l  never  be charged wi th 

murder .   I f  the inquest  suggested that  he should be charged 

wi th mat ter ,  he would have been  charged wi th murder.   That  

is  what  the SCA recorded :  

“What  he t r ied to avoid …”   

The SCA cont inues :  

“…so he said,  was a f ragmentat ion of  

t r ia ls .   That  l ine of  reasoning I  do  not  

f ind i r ra t ional  e i ther ,  par t i cu lar ly  s ince 

the evidence support ing the re lated  

charges would a lso impact  on  the 

murder charge .   I t  is  t rue that  he could  

have asked fo r  a  postponement  of  the  

17 re lated charges pending the inquest ,  

but  we know that  a postponement  is  not  

there fo r  the asking.   I t  could  be 

successfu l l y  opposed by Mdlu l i ,  in  

which event  the  f ragmentat ion,  which 

Chauke sought  to  avoid  for  

understandable reasons,  may hav e 

become a real i ty . ”  

So that  is  in  paragraph 43 and I  would l ike to  a lso ask the  
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Panel  to  have regard to  paragraph 45.   I t  i s  very important  on  

the evidence ,  and I  wi l l  expla in short ly  why i t  i s  important  on 

the evidence that  wi l l  be led.  

CHAIRPERSON :    Counsel ,  i f  you may pause there?  Just  fo r  

my c la r i ty ,  …[indist inct ]  the refer ra l  for  an inquest .   I  beg your  

pardon.   I  beg your pardon.   Just  for  my c la r i ty ,  the referra l  

for  an inquest  re lated only to  the murder charge .  

ADV NGCUKAITOBI SC :    Yes.   

CHAIRPERSON :    And the …[intervenes] .  

ADV NGCUKAITOBI SC :    17 other  charges .  

CHAIRPERSON :    The anci l lary charges,  what  happened to 

them?  Were they proceeded wi th?   

ADV NGCUKAITOBI SC :    No,  they were postponed.    

CHAIRPERSON :    They were postponed?  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Pending the …[ in tervenes] .  

ADV NGCUKAITOBI SC :    They were wi thdrawn pend ing the  

outcome of  the inquest .   Let  me not  say postponed.   They 

were wi thdrawn.  

CHAIRPERSON :    They were wi thdrawn?  

ADV NGCUKAITOBI SC :    Yes.  

CHAIRPERSON :    Pending the outcome of  the inquest?  

ADV NGCUKAITOBI SC :    Yes,  yes.  

CHAIRPERSON :    Yes,  thank you.  

ADV NGCUKAITOBI SC :    In  fact ,  Madam Chair ,  I  thought  



18 NOVEMBER 2025  –  DAY 2  

Page 33  o f  82  

there is  somewhere in  th is  judgment  where that  point  i s  made.   

I  just  cannot  remember now where .   Yes,  Madam Chair ,  i t  is  

actual ly  at  paragraph 43.   In  the  second l ine,  in  the  second 

sentence as wel l ,  i t  says :  

“ I t  wi l l  be remembered that  on Chauke 's  

vers ion,  he wi thdrew the murder charge  

pending the outcome of  the inquest  that  

he had requested and that  he wi thdrew 

the 17 other  re lated charges to avoid  the  

f ragmented t r ia l . ”  

Yes.   Thank you,  Madam Chair ,  tha t  is  where i t  is  deal t  wi th .   

Then the next  par t  that  we would be re ly ing on in  the  case of  

Mr Chauke is  paragraph 45.   Now,  th is  is  what  is  sa id in  

paragraph 45 :  

“However,  having said that ,  Senior  

Counsel  for  the  NDPP considered ,  

r ight ly  and fa i r ly  in  my v iew ,  that  there  

is  no answer  to  the proposi t ion that  at  

least  some of  the m urder  and re lated 

charges are bound to be re instated.   In 

the l ight  of  th is  concession,  he  

undertook on behal f  o f  h is  c l ient ,  which  

undertaking was subsequent ly  

e laborated upon in  wr i t ing :  

a)   That  the NDPP wi l l  take a decis ion  
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as  to  which of  the  18 charges are to be 

re instated and w i l l  in form fu l l  o f  that  

decis ion wi th in a  per iod of  two months 

f rom th is  order .    

b)   I f  the NDPP decides not  to  inst i tu te  

a l l  the 18 charges,  he wi l l  p rovide  fu l l  

wi th  h is  reasons for  that  decis ion dur ing  

the same per iod.   I  cannot  see a reason 

why th is  undertaking should not  be 

incorporated in  the court 's  order  and I  

propose to do so. ”  

I f  you then tu rn to  the order  i tse l f ,  which you wi l l  f ind at  page 

34,  paragraph 54 of  the judgment  and subparagraph 3 of  the  

order ,  i t  is  s tated :  

“ I t  is  recorded that  the fo l lowing 

undertaking has been f u rn ished on 

behal f  o f  the f i rs t  respondent . ”  

Now,  the f i rs t  respondent  is  the NDPP, not  Mr Chauke :  

“To decide which of  the cr iminal  charges 

of  murder and re lated cr imes that  were  

wi thdrawn on 2 February  2012 are to be  

re inst i tu ted and to make h is  decis ion 

known to the respondent  wi th in  two 

months of  th is  o rder . ”  

The respondent  in  that  case was Freedom Under Law.   At  



18 NOVEMBER 2025  –  DAY 2  

Page 35  o f  82  

page 35:  

“To provide reasons to the respondent  

wi th in the same per iod as to why he 

decided not  to  re inst i tu te some,  i f  any,  

of  those charges. ”  

Now,  the reason why th is  is  an important  e lement  in  the case 

is  that  af ter  th is  judgment  was del ivered,  the decis ion  

whether  to  charge Mr Mdlu l i  or  not  was no longer the decis ion  

of  Mr Chauke.   I t  was the decis ion of  the NDPP.  At  that  point ,  

the NDPP was Mr Nxasana.   He decided not  to  charge Mr 

Mdlu l i  wi th  murder and he wrote a le t te r  to  that  e f fect ,  to  

Freedom Under Law,  as per  the court  o rder .    

 And th is  is  why we say that  i t  seems that  there is  a  

fundamenta l  confusion about  what  decis ions were made by 

Mr Chauke and what  decis ions were made by h is bosses.   The 

only decis ion Mr Chauke made was a decis ion to refer  the  

mat ter  to  an inquest  and thereaf ter  a  decis ion would be made.   

That  decis ion has been found to be lawfu l  by the Supreme 

Court  o f  Appeal ,  but  the quest ion of  re instatement ,  which  

accounts for  the second par t  o f  th is ,  i f  you look at  the charge 

where i t  says wh ich  decis ion caused a s igni f i cant  delay in  

proceeding wi th the charges con cerned,  the SCA has a l ready 

found that  Mr  Chauke 's rat iona le,  which is  to  avoid a 

f ragmentat ion of  t r ia ls ,  was log ica l ,  but  the SCA took the  

decis ion f rom Mr Chauke and p laced i t  in  the hands of  the  



18 NOVEMBER 2025  –  DAY 2  

Page 36  o f  82  

NDPP.    

 So the NDPP's decis ion,  and you wi l l  hear  the  

evidence because the subsequent  NDPP,  Mr Nxasana  wi l l  be  

g iv ing evidence here,  he wi l l  conf i rm that  i t  was h is decis ion  

af ter  the SCA judgment  not  to  re instate those charges and 

fu l ly  in  fact  d id not  chal lenge the decis ion by Mr Nxasana.   

Madam Chair ,  I  am to ld that  i t  i s  a l ready 18 minutes past  11 .   

So perhaps th is  would be the convenient  t ime.    

CHAIRPERSON :    Yes,  I  th ink tha t  as per  our  agreement  

ear l ie r ,  we wi l l  take a tea break fo r  15 minutes and when we 

reconvene,  Advocate Ngcukai tobi ,  I  would l i ke  you a lso to  

look at  the words used in  paragraph 3.1,  page 3  of  your  

bundle,  in  the terms of  reference.   H is,  and I  am quot ing that :  

“…his d i rect  o r  ind i rect  conduct . ”   

Those words.  

ADV NGCUKAITOBI SC :    Yes.    

CHAIRPERSON :    I f  you may a lso deal  wi th  i t  when we 

reconvene or  maybe even at  the end of  your  presentat ion so 

that  I  do not  dera i l  you f rom your course.    

ADV NGCUKAITOBI SC :    Thank you,  Madam Chair .  

CHAIRPERSON :    We wi l l  take a 15 minutes tea adjournment ,  

meaning that  we wi l l  reconvene at  about  11:35.    

ADV NGCUKAITOBI SC :    Thank you.  

ENQUIRY ADJOURNS 

ENQUIRY RESUMES 
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CHAIRPERSON :   Yes,  thank you,  Advocate Mr Ngcukai tobi .    

ADV NGCUKAITOBI SC :   Thank you,  Madam Chair .   Madam 

Chai r ,  I  am st i l l  cont inu ing the analys is of  the Mdlu l i  case,  Mr  

Mdlu l i  case.   There is  one aspect  f rom the SCA judgment  

which is  important ,  because i t  p laces in  context  the statement  

that  was made yesterday by the evidenc e leader.   You wi l l  

f ind that  at  page 29,  paragraph 44 and the panel  wi l l  recal l  

that  what  –  paragraph 183 of  the judgment  of  Murphy J was 

re l ied upon in  express te rms yesterday,  as one of  the points  

of  cr i t i c ism against  the decis ion of  Mr Chauke.  

 And you wi l l  recal l  that  when I  began th is  l ine,  I  

po inted out  that  that  judgment  of  Judge Murphy,  has been 

over turned.   Paragraph 44 of  the SCA just ice says the  

fo l lowing about  paragraph 183,  i t  says:  

“Fools [? ]  real  argument ,  which found favour wi th the Court  a 

quo ,  paragraph 183,  is  that  Chauke’s fa i lure to  proceed wi th 

the murder and re lated charges,  af ter  the f ind ings of  the 

inquest  became avai lab le,  was i r ra t ional .   But  that  decis ion  

or  real l y  h is  fa i lu re to  apply h is  m ind af resh to the  mat ter ,  

a f ter  the conclus ion of  the inquest ,  was not  the subject  of  the  

review appl icat ion .    

I t  wi l l  be remembered that  the review appl icat ion star ted in  

May 2012,  whi le  the resul ts  of  the inquest  only became 

avai lab le in  November of  that  year .   S tated somewhat  more 

concise ly,  I  do not  bel ieve the ear l ier  decis ion to wi thdraw 
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the charges,  which is  the impugned decis ion,  can be set  as ide  

on the basis that  a subsequent  decis ion,  taken in  d i f ferent  

c i rcumstances,  no t  to  re instate a l l  o r  some of  those charges,  

was not  just i f ied.   To that  extent ,  the appeal  must ,  therefore,  

succeed. ”  

You wi l l  recal l  that  that  was the appeal  of  the NDPP, among 

others,  against  the f ind ings made in  paragraph 183.   Those 

f ind ings were expressly set  as ide.   So when you t ry  to  

compare th is  wi th  . . . [ in tervenes]  

CHAIRPERSON :   Counsel ,  I  beg your pardon.  

ADV NGCUKAITOBI SC :   Yes.  

CHAIRPERSON :   I  th ink we must  cor rect  your  statement  that  

Murphy J 's  decis ion was over turned.  

ADV NGCUKAITOBI SC :   Yes.  

CHAIRPERSON :   I  th ink i f  we look at  the order ,  i t  was par t l y  

upheld.  

ADV NGCUKAITOBI SC :   Yes.  

CHAIRPERSON :   I f  you look at  the order  i tse l f .  

ADV NGCUKAITOBI SC :   Yes.  

CHAIRPERSON :   So we need to focus on those areas of  the 

judgment  in  respect  of  which Murphy was over turned and in  

respect  of  which  he was not .   Because i f  you look at  

paragraph 1 of  the order .  

ADV NGCUKAITOBI SC :   Yes.  

CHAIRPERSON :   In  the premises,  i t  is  ordered that ,  one,  the 
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appeal  succeeds only to  the extent  that  paragraphs da,  da,  

da,  da,  da,  of  the order  of  the Court  a quo  a re set  as ide.  

ADV NGCUKAITOBI SC :   Yes.  

CHAIRPERSON :   What  I  am say ing is  that  your  ear l ier  

s tatement ,  to  suggest  that  Murphy 's decis ion,  the whole  

judgment ,  was over turned.   So we need to focus.   And i f  you 

can d i rect  us to  those areas of  Murphy J 's  judgment  or  

paragraph or  decis ions that  were over turned in  respect  of  the  

terms of  reference.  

ADV NGCUKAITOBI SC :   Yes.   Thank you,  Madam Chai r .  

CHAIRPERSON :   So that ,  because i t  can be mis leading,  the 

way you put  i t  ear l ier .    

ADV NGCUKAITOBI SC :   Yes,  no,  no,  I  accept  that  ent i re ly .   

I  th ink the point  real l y  i s  th is .   Inso far  as the Mdlu l i  f ind ings 

were concerned,  i t  was over turned.   Yes,  perhaps that  is  the  

more correct  way of  present ing i t .    

CHAIRPERSON :   Yes,  thank you so  much.  

ADV NGCUKAITOBI SC :   Yes,  yes and that  you wi l l  f ind at  

paragraph 43,  44,  and 45.   And then i f  you compare that  then 

with the… sorry,  wi th  charge 3.1.2  at  page 5,  which is  the 

decis ion to refer  the mat ter  to  an inquest  and that  you wi l l  

f ind at  3 .12 of  the  charge,  where the y say:  

“Caused the charge of  murder re lat ing to the k i l l ing of  Mr Tefo  

Abel  Ramogibe and re lated charges to be wi thdrawn,  

notwi thstanding that  there was st rong evidence just i f y ing the 
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inst i tu t ion of  a  prost i tu t ion in  the mat ter . ”  

Now that  wi thdrawal  decis ion by Judge Murphy was 

over turned.   And then the la ter  par t  o f  that  charge,  which  

says:  

“The decis ion caused a s igni f icant  delay in  proceed ing wi th 

the charges concerned. ”  

Now again,  that  c r i t ic ism by Judge Murphy was over turned in  

paragraph 45,  yes.   Thank you,  Madam Chair ,  for  the  

correct ion,  I  s tand cor rected.  

CHAIRPERSON :   Thank you,  counsel .  

ADV NGCUKAITOBI SC :   Yes.   Then I  have completed the  

analys is  of  the charge by reference to the  judgment  of  the  

SCA and we wi l l  be making re l iance on the judgment  of  the  

SCA.   Then,  Madam Chai r ,  I  re ferred in  my ear l ie r  address to 

the standard that  must  be appl ied  in  where a prosecutor  i s  

charged speci f ica l ly  wi th  the exerc ise of  p rosecutor ia l  

d iscret ion.   Might  I  re fer  the panel  to  page 101 of  the  bundle  

we handed up.    

 Now,  the panel  does not  have to necessar i ly  read 

that  fo r  now.   S imply to  say that  th is  is  the ext ract  f rom the 

f ind ing of  the Ginwala Commission  and the  panel  wi l l  recal l  

that  that  was an enqui ry  in to the  conduct  of  Mr P iko l i .   I t  

u l t imate ly turned out ,  i t  is  known now to be a S imelane 

Enqui ry.   But  i t  was actual ly  against  Advocate P iko l i .   But  

paragraph 101 said something salutary,  which is  a lso at  page 
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101.   I t  says the fo l lowing:  

“ I  must  a lso point  out  that  th is  compla int  comes very c lose to  

t respassing on the ter ra in that  the leg is la ture and the  

Const i tu t ion has reserved for  the d iscret ion of  the NDPP.  I t  

would not  be proper fo r  anyone to second guess the judgment  

of  the NDPP wi t hout  encroaching on the const i tu t ional ly  

guaranteed independence of  the NPA.  

The decis ion to  prosecutor  o r  not  to  prosecutor  the 11 

mercenar ies,  or  to  conclude or  no t  to  conclude a p lea and 

sentence agreement  i s  one which  the Const i tu t ion  says the  

NPA must  take wi thout  fear ,  favour,  or  p re judice.    

The leg is la t ion govern ing the jud ic ia l  rev iew of  admin ist rat ive  

act ions and decis ions speci f ica l l y  exempts a decis ion,  to  

prosecute or  not  to  prosecute,  f rom judic ia l  rev iew. ”  

Now,  why that  is  re levant  here  is  because one of  the  

a l legat ions against  Advocate P iko l i  was that  he  made 

decis ions to enter  in to p lea agreements in  c i rcumstances 

where there was an overwhelming case against  some persons 

a l leged fo r  mercenary act iv i t y .  

 The Ginwala Commission is  sa lutary because i t  says 

that  decis ion,  whether  to  charge or  not  to  charge,  i s  a mat ter  

that  the leg is la ture preserves for  the prosecutor  concerned.   

Now,  that  we wi l l  submi t  in  due course and we wi l l  support  i t  

wi th  the  evidence  of  Mr Gerr ie  Nel ,  who wi l l  expla in the  

in t r i cacies involved and the d i f f icu l t ies involved when 
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prosecutors make decis ions.   And that  is  why we th ink i t  i s  

necessary to  set  th is  up f ront  r ight  now.    

 I  a lso referred,  Madam Chai r ,  to  the decis ion of  

Judge Mokgoro and her  panel ,  but  I  d id  not  take you to the  

speci f ic  par t .   She a lso deal t  wi th  the quest ion of  Ms J iba,  

and one of  the advantages that  she had was that  she a l ready 

had a l l  o f  the judgments t hat  I  have been refer r ing to.   The 

d ist inct ion that  she draw,  the panel  wi l l  f ind,  that  she draws 

is  at  page 104 of  the bundle that  we handed up at  paragraph 

10-62,  and th is  i s  what  they conf i rmed.   10 -62,  page 104.  

CHAIRPERSON :   Yes.  

ADV NGCUKAITOBI SC :    

“J iba 's  counsel  qui te  cor rect ly  pointed out  that  in  the SCA's 

assessment  of  the facts,  no case of  misconduct  could be 

establ ished against  her .   The Court  supported the GCB High 

Court 's  f ind ings that  no mala f ide or  u l ter ior  mot ive could be 

shown in J iba 's author isat ion as contemplated in  POCA.   

In  re lat ion to the delays in  the fu l l  mat te r  ( that  i s  the Mdlu l i  

mat te r)  the Court  expla ined that  J iba may have been a t ra ined 

lawyer,  but  her  op in ion would have been secondary to  that  of  

her  counsel  and o f  LAD.   Di f ferences of  opin ion in  re lat ion to  

the Halgryn [?]  memo,  which could not  be said to  have 

establ ished that  J iba was not  f i t  and proper to  remain on the  

ro l l  o f  advocates s imply because she had been advised 

otherwise. ”    
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So she accepts a l l  o f  those f ind ings,  but  here is  where she 

draws a d ist inct ion.    

“This,  o f  course,  must  be d ist inguished f rom the f i t  and proper 

evaluat ion as i t  appl ies to  NPA of f ic ia ls .   The SCA 

acknowledged as much,  expla in ing that  an in ference 

regard ing her  incompetence wi th regards to her  du t ies as 

DNDPP may be in ferred,  which wou ld then be a ground for  

her  to  be removed f rom her pos i t ion of  DNDPP (Deputy  

Nat ional  Di rector  of  Publ ic  Prosecut ion) .    

I t  seems that  the  case,  we would have to get  a fu l l  record,  

against  Ms J iba was a case,  remember,  Madam Chai r ,  we 

spoke at  the beginning of  gross incompetence.   Now,  we do 

not  have a case of  gross incompetence against  Mr Chauke.   

Then,  Madam Chair ,  I  have now done an analys is of  those 

charges,  looking at  the jud ic ia l  outcomes.   I  want  to  say a few 

th ings then about  the actual  decis ion.   Star t ing w i th the  

Booysen mat ter ,  the panel  wi l l  reca l l  what  th is  case is  about .  

 I t  is  about  a ser ies of  abuses by po l ice of f ic ia ls  who 

were par t  and parcel  o f  the Cato  Manor  squad or  Cato Manor  

team or  Cato Manor Uni t ,  as  referred to in  var ious 

appel la t ions.   At  a cer ta in point  in  t ime,  Mr Booysen was the  

head of  that  uni t .   When the  racketeer ing cer t i f icate was 

s igned,  Mr Booysen had moved f rom that  uni t  to  be the head 

of  DPCI  in  KwaZulu -Nata l  a t  the provinc ia l  level .   The case 

involved more than 20 dockets.   Some accounts  say 23 
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dockets.   Other  accounts say 26 dockets.  

 The pat te rn in  those dockets is  that  pol i ce of f i c ia ls  

would fo l low a purpor ted suspect ,  instead of  deta in ing them 

as the Const i tu t ion requi res,  they would make a decis ion to  

execute them.  Mr Booysen was aware of  that  pat tern of  

execut ion of  suspects.   In  some ins tances,  he was present  at  

the s i te  of  the k i l l ing.   In  some instances,  he expressly  

author ised set t ing  of  the act iv i t ies o f  the pol ice of f i c ia ls .    

 The quest ion that  arose which  faced the NPA was,  i s  

there suf f ic ient  ev idence to show f i rs t ly  that  the predicate  

of fences were commit ted?  And secondly,  whether  Mr  

Booysen was invo lved in  any manner,  shape,  or  fo rm to just i fy  

the inst i tu t ion of  a  racketee r ing charge against  h im.   And as 

the panel  knows,  a racketeer ing  charge depends on the 

predicate of fences.  

CHAIRPERSON :   Counsel ,  I  do  appreciate that  at  th is  

juncture,  you are g iv ing us just  an overv iew.  

ADV NGCUKAITOBI SC :   And out l ine,  yes.  

CHAIRPERSON :   An out l ine.   But  we wi l l  la ter  d raw our  

at tent ion  to those inst ruct ions or  author isat ions that  he  

seemingly gave at  the scene when he was present .  

ADV NGCUKAITOBI SC :   Yes.   Now,  so the f i rs t  e lement  of  

the so-cal led racketeer ing is  there must  be of fences,  cr imina l  

o f fences.   The quest ion real l y  in  th is  case was not  the  

presence or  absence of  the predicate of fences.   Just  to  take 
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two of  those examples,  Madam Chai r ,  the example of  Mr  

Bongani  Mk ize.   Mr Bongani  Mkize  had obta ined an in terd ict  

against  the pol ice,  which inc luded Mr Booysen as a  

respondent ,  in  which he said,  i f  you want  to  deta in me or  

ar rest  me,  I  wi l l  hand mysel f  in .   There is  no need to  

in t imidate me,  to  v io late me.   In  fact ,  there was an in terd ict  

against  shoot ing h im.  

 He was subsequent ly  murdered,  and by a l l  accounts,  

by  members of  the Cato Manor Uni t .   And they had st rategies  

of  p lant ing  weapons af ter  the k i l l i ng  of  a  suspect  and making 

i t  as i f  the murdered person was the aggressor,  they were  

act ing in  se l f -defence.   Or take another  ext reme case,  the  

case of  Kwazi  Ndlovu.   Kwazi  Ndlovu was a 15 -year -o ld boy,  

a 15-year -o ld boy,  found at  home in the evening,  taken out ,  

executed,  and then a gun p laced on h is hands.    

 The pol ice faced no th reat .    

They had no basis to  use v io lence against  h im.   But  

nevertheless,  they executed h im.   And the evidence was c lear  

that  the k i l lers were par t  and parcel  o f  po l ice of f ic ia ls  l inked 

to the Cato Manor  squad,  o r  the Cato Manor team, or  the Cato  

Manor Uni t .   When  these a l legat ions were made to Advocate  

J iba,  she d id not  want  to  make a decis ion hersel f .   She put  

together  a team.  Mr Sel lo  Maema was the head of  that  team.   

Mr Chauke was a member of  that  team.   

 There were a lso  people f rom the DPCI,  pol ice  



18 NOVEMBER 2025  –  DAY 2  

Page 46  o f  82  

o f f ic ia ls  f rom the DPCI.   So you can descr ibe i t  as a  

mul t id isc ip l inary team.  And there were a lso people f rom IPID,  

the Independent  Pol ice Invest igat ive  Di rectorate.   So you can 

descr ibe i t  as a mul t id isc ip l inary team.  They conducted a 

thorough assessment  of  the statements that  were conta ined 

by wi tnesses.   Of  those statements,  three stood out .   I  am 

coming now,  Madam Chair ,  to  the quest ion you asked about  

the source mater ia l .   Of  those statements,  th ree stood out .  

 And the reason they stood out  is  because they were  

g iven by persons who were par t  and parcel  o f  the uni t .   Those 

statements d i rect ly  ment ioned Mr Booysen.   A l though they 

admi t ted that  Mr Booysen at  that  point  was no longer  formal ly  

the head of  the uni t ,  t hey neverthe less stated that  he was de 

facto  in  cont ro l  o f  the uni t .   One of  those statements,  and you 

wi l l  see the cr i t i c ism in the judgment  of  the KwaZulu -Nata l  

High Court  by Judge Gorven,  was not  s igned and i t  was 

submit ted by a gent leman known as Danik as,  who was a  

pol ice reserv is t .    

 A t  the t ime of  the s igning of  the cer t i f icate,  i t  was not  

yet  s igned,  but  that  ent i re  technica l  issue was deal t  wi th  

thoroughly by Judge Legodi ,  who pointed out ,  Madam Chair ,  

that  sect ion 2(2)  of  POCA al lows a  Court  to  admi t  a l l  types of  

ev idence,  in fo rmat ion,  documents,  hearsay statements,  

s imi lar  fact  ev idence.   And then he said,  i f  that  in format ion is  

admissib le before  a Judge,  i t  s tands to reason that  i t  would  
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be admissib le before the NPA.    

 When the NPA assessed the evidence,  i t  took the  

v iew that  the statement  of  Mr Danikas was admissib le.   We 

wi l l  show you tha t  the statement  was subsequent ly  s igned,  

and i t  conf i rms in  a l l  mater ia l  respects  the vers ion that  would  

have been g iven by Mr  Danikas.   Another  statement  that  

s tood out  was a statement  by Mr Dlodlo,  the statement  was 

wr i t ten in  Zulu,  who a lso d i rect ly  impl icated Mr Booysen.   

There was a lso common cause evidence that  the members of  

the Cato Manor Uni t  received a thank you g i f t  for  the i r  

act iv i t ies of  R10,000 per  member.   Mr Booysen h imsel f  

received,  I  th ink,  R10,000 as wel l .    

 There was a lso the statement  of  Mr Ayer.   Mr Ayer  

had taken over  f rom Mr Booysen.   He a lso d i rect ly  impl icated 

Mr Booysen.   The compar ison,  Madam Chair ,  between Judge 

Gorven and Judge Legodi  in  terms of  the statements that  

were present ,  you wi l l  see betwe en paragraphs 55 and 67 of  

the GCB v.   J iba case,  where Judge Legodi  goes extensive ly  

to  analyse each statement  and each contents  of  the 

statements and how they u l t imate ly put  Mr Booysen on the 

scene.   Now,  th is  panel ,  we wi l l  no t  ask the panel  to  say Mr  

Booysen is  p r ima fac ie gui l ty  or  not .    

 But  we wi l l  ask the panel  to  f ind tha t  on the evidence 

that  was before them, i t  was ent i re ly  just i f iab le to  say that  

enough of  a case exists to  s ign a racketeer ing cer t i f icate.   
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Madam Chair ,  you wi l l  remember that  what  my c l ient  i s  

accused of  is  support ing,  recommending,  seeking to defend,  

inst i tu t ing.   But  the key of  each o f  those charges are the  

fo l lowing words,  “notwi thstanding that  there was no evidence 

just i f y ing the decis ion ” .   That  i s  the  key to a l l  o f  them.  I t  is  

the words notwi thstanding that  there was no evidence 

just i f y ing the decis ion.  

 There are two th ings that  the panel  needs to  be  

considerate of  when i t  l is tens to the  evidence.   The charge is  

that  there was no evidence.   The charge is  not  that  the  

evidence that  was present  was insuf f ic ient .   Yet ,  i t  is  common 

cause that  there was evid ence.   That  is  the second par t .   The 

debate among the  prosecutors was whether  that  ev idence is  

enough or  not .   The v iew that  was taken by Advocate  J iba on 

the advice,  we wi l l  not  shy away f rom i t ,  Mr Chauke was one 

of  the persons who supported  the decis ion .   He was one of  

the persons who recommended the decis ion.  

 Of  course,  he was a par t  and parcel  o f  the team.  But  

the decis ion maker was Ms J iba.   And the v iew that  Ms J iba  

took at  the t ime was that  she was sat is f ied about  the  

evidence.   That  was not  the v iew that  was held by  Mr 

Nxasana.   Mr Nxasana was not  sa t is f ied.   But  both of  those 

decis ions are capable of  l iv ing a longside each other  wi th both  

of  the par t ies act ing rat ional ly  and bona f ide.   You do not  go  

and charge Mr Nxasana because h is opin ion was that  the  
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ev idence is  not  enough.   And you do not  charge Mr  Chauke 

on the basis that  your  recommendat ion was not  based on 

good enough evidence.    

 But  you wi l l  have to ask yoursel f  whether  or  not  the  

evidence leader can substant ia te the statement  that  there  

was no evidence.   And we wi l l  show you that  that  s tatement  

cannot  be substant ia ted.   There was evidence.   The evidence 

was suf f i c ient .   We wi l l  o bviously  not  say that  the evidence 

was conclusive because that  was not  requi red at  that  s tage.  

CHAIRPERSON :   In  any event ,  I  cannot  imagine that  in  a  

cr iminal  setup,  you can safe ly say the evidence is  conclusive,  

as a prosecutor ,  unt i l  the Judge or  the Magist rate decides.  

ADV NGCUKAITOBI SC :   Unt i l  the Magist rate decides,  yes.   

Now,  on th is  po int ,  Madam Chai r ,  you wi l l  see in  the  

prosecut ion pol icy,  which is  referred to in  the charge sheet .   

The prosecut ion pol icy requi res prosecutors to  evaluate the 

case and the  evidence unt i l  the last  minu te.   And i t  

appreciates that  when they star t  a  prosecut ion,  they may take 

a par t i cu lar  v iew,  maybe robust ,  maybe conservat ive.   But  as  

the developments go a long,  representat ions are  made.   

Wi tnesses that  in i t ia l ly  appeared to be re l iab le turn  out  not  

to  be re l iab le.   Wi tnesses that  in i t ia l l y  agreed to test i fy  refuse 

to test i f y .    

 The key on tha t  prosecutor ia l  po l i cy i s  that  a  

prosecutor  must  a lways be agi le  and able to  evaluate thei r  
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posi t ion unt i l  the end.   And i t  a l lows them, where they in i t ia l l y  

charge a person,  to  a lso wi thdraw the charge when new 

evidence emerges.   That  i s  a good th ing,  Madam Chair ,  which  

unset t les prosecutors to  do the job  that  we are paying them 

to do.   I t  is  real ly  a bad th ing that  when a prosecutor  made 

one decis ion,  they must  be taken to a d isc ip l inary hear ing.   I  

went  th rough,  Madam Chair ,  cases in  preparat ion  for  th is  

statement ,  cases of  mal ic ious prosecut ion.   They are a  

leg ion.    

 But  I  would be shocked that  in  a l l  o f  the cases that  I  

have read about  mal ic ious prosecut ion,  those prosecutors 

have been taken to a d isc ip l inary hear ing.   This is  why,  then,  

Madam Chair ,  th is  mul t id isc ip l inary team prepared a  

memorandum and gave i t  to  Ms  J iba.   When,  and th is  is  now 

deal ing wi th the defence 3.1.3,  when there was a  rev iew 

brought  by Mr Booysen,  what  the  prosecut ion team did,  i t  

went  to  a senior  counsel ,  widely respected for  h is  expert i se  

in  c r iminal  law,  Mr Hodes.    

 They asked h im,  Mr Hodes,  te l l  us  your opin ion.   Is  

th is  good enough,  or  are we bark ing  the wrong t ree?  He to ld  

them, you have a st rong case.   Defend i t .   They defended i t .   

When they lost  the case,  they st i l l  went  back to h im,  which is  

now in 3.1.1.4,  on  the appeal .   When they lost  the case,  and 

we wi l l  show you the memorandums that  he prepared,  they 

went  back to h im.   Said,  Mr Hodes,  you in i t ia l l y  to ld  us we 
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had a good case.   We have now lost  the case.   Should we 

appeal?  He says,  yes,  you should appeal .  

 On the st rength o f  that ,  they f i led an appeal .   Jus t  

th ink about  th is .   And then today,  we are having a person who 

is  held before a  d isc ip l inary hear ing.   There is  a word  

const i tu t ional  lawyers l ike ch i l l ing ef fect .   This has a ch i l l ing  

ef fect  on prosecutors.   I  make one wrong decis ion,  I  wi l l  

actual ly  one day face a d isc ip l inary enqui ry .   On 3.1.1.5,  I  

have a l ready expla ined that  the basic defence there  is  that  

that  decis ion was just  not  made by Mr Chauke at  a l l .   He was 

not  involved in  that  at  a l l .  

 And I  have a l ready out l ined the defence on the Mdlu l i  

case.   Having said th is ,  I  must  now te l l  you about  who is  th is  

man that  we are deal ing wi th today,  Mr Chauke.   I t  has been 

wr i t ten up fo r  me,  Madam Chair ,  so  I  am looking for  i t .    

CHAIRPERSON :   As you ref lect ,  as you ref lect ,  I  am tempted 

to say,  what  was the ro le of  Advocate Chauke in  the Cato  

Manor mat ter?  

ADV NGCUKAITOBI SC :   Yes.  

CHAIRPERSON :   I  am saying I  am tempted because i t  is  not  

you who brought  th is  mat ter  here.  

ADV NGCUKAITOBI SC :   Yes.  

CHAIRPERSON :   I  suppose someone wi l l  present  that  case.  

ADV NGCUKAITOBI SC :   Yes.  

CHAIRPERSON :   And then you wi l l  respond.   So I  wi l l  
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wi thdraw my temptat ion.   [Laughter ]  

ADV NGCUKAITOBI SC :   Thank you,  Madam Chair .  

CHAIRPERSON :   You may proceed.  

ADV NGCUKAITOBI SC :   Madam Chai r ,  I  re ferred to  the 

prosecut ion pol icy,  and par t icu lar ly  the need fo r  f lex ib i l i ty .  

CHAIRPERSON :   I f  I  may,  counsel ,  I  beg your pardon.   Just  

to  recap,  the  s ignature of  the racketeer ing author isat ion was 

done by Advocate  J iba.  

ADV NGCUKAITOBI SC :   J iba,  yes.  

CHAIRPERSON :   Yes,  thank you.  

ADV NGCUKAITOBI SC :   Yes,  thank you.   The prosecut ion 

pol icy dated June 2013 says the fo l lowing –  in  fact ,  i t  is  very  

helpfu l  to  remember th is .   I t  says:  

“ In  decid ing whether  or  not  to  inst i tu te c r iminal  proceedings 

against  an accused person,  prosecutors must  assess whether  

there is  suf f ic ien t  and admissib le  evidence to provide a 

reasonable prospect  of  a  successfu l  prosecut ion.   There must  

indeed be a reasonable prospect  o f  a  convict ion,  otherwise,  

the prosecut ion should not  be commenced or  cont inued.   This  

assessment  may be d i f f icu l t  because…”  

And th is  i s  the po int ,  Madam Chair ,  you made;  

“…i t  is  never cer ta in whether  or  not  a prosecut ion wi l l  

succeed.   In  border l ine cases,  p rosecutors should  probe 

deeper than the  sur face of  wr i t ten  statements.   Where the  

prospects of  success are d i f f icu l t  to  assess,  prosecutors must  
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consul t  wi th  prospect ive wi tnesses in  order  to  evaluate thei r  

re l iab i l i t y .    

The vers ion of  the defence of  an accused person must  be  

considered before a decis ion is  made.   The test  o f  a  

reasonable prospect  must  be  appl ied object ive ly af ter  carefu l  

de l iberat ion to avoid an unjust i f ied  prosecut ion.   However,  

prosecutors should not  make unfounded assumpt ions about  

potent ia l  c redib i l i ty  of  wi tnesses. ”  

Then i t  says:  

“The review of  a case is  a cont inu ing  process.   Prosecutors  

must  take in to account  changing c i rcumstances and f resh 

facts,  which may come to l ight  af ter  an in i t ia l  dec is ion to  

prosecute or  not  to  prosecute has been made.   This  may 

occur af ter  having heard and considered the vers ion of  an  

accused person and the  representa t ions made on h is  or  her  

behal f .    

Prosecutors may,  therefore,  wi thdraw charges before an 

accused person has p leaded,  in  sp i te  of  an in i t ia l  dec is ion to  

inst i tu te a prost i tu t ion. ”  

So that  comes back to th is  th ing that  th is  is  a cont inuous 

process.   You look at  the evidence you have at  that  s tage.   

You convince yoursel f  that  i t  is  suf f ic ient  and i t  is  admissib le.   

New evidence then emerges.   You are obl iged to cont inue 

evaluat ing tha t  case.   What  you never do,  you never say,  I  

am now charg ing you wi th misconduct  because on a  cer ta in  
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date,  you made a decis ion to  charge a cer ta in  person,  

because that  is  just  against  the prosecut ion pol icy.    

 Now,  Madam Chair ,  I  wanted to,  before coming to  

answer the quest ion you asked me before the adjournment ,  

to  just  g ive you a sense of  who are we deal ing wi th.  

CHAIRPERSON :   Before you go there,  counsel ,  i t  is  just  

occur red to me,  as you were addressing last  aspect ,  about  

the f ragi l i t y  of  tha t  process.   I t  is  ongoing.  

ADV NGCUKAITOBI SC :   Yes.  

CHAIRPERSON :   Where does i t  end?  Does i t  not  end even 

probably at  the end of  the ent i re  case?  Or f i rs t ,  probably at  

174? 

ADV NGCUKAITOBI SC :   Yes.  

CHAIRPERSON :   I f  not  at  the end of  the ent i re  case,  that  

f rag i l i ty .   I f  that  is  the case,  can a prosecutor  then be faul ted  

for  having le t  the case run unt i l  sec t ion 174?  

ADV NGCUKAITOBI SC :   Yes.   We submit  wi th  the  greates t  

respect ,  th is  is  why we descr ibe these charges as dangerous 

charges.   Because we would submi t ,  i t  is  not  misconduct  for  

a prosecutor  to  run a case that  they subsequent ly  lose.   I t  

would have been a d i f ferent  i ssue i f  th e charge sheet  sa id,  

Mr Chauke took money f rom a wi tness in  order  to  proceed,  

because that  would be corrupt ion,  o r  that  he acted mala f ide.   

What  i s  s t r i k ing  about  the charges is  that  there is  no  

a l legat ion of  d ishonesty or  mal ice,  which means he was bona 
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f ide th roughout .  

CHAIRPERSON :   Thank you fo r  your  answer.  

ADV NGCUKAITOBI SC :   Thank you,  Madam Chair .   So who 

is  th is  man?  Mr  Chauke has served the administ rat ion of  

just ice . . . [ in tervenes]  

CHAIRPERSON :   Before you go to who is  th is  man,  you were  

going to look at  that  3.1,  the d i rect  or  ind i rect .    

ADV NGCUKAITOBI SC :   Yes,  yes,  yes.  

CHAIRPERSON :   Are you going there?  

ADV NGCUKAITOBI SC :   I  can do i t  now.   I  was going to do 

i t  a f ter  th is ,  but  I  can do i t  now.  

CHAIRPERSON :   No,  you may.   I  do not  want  to  d is rupt  the 

st ructure of  your  presentat ion.  

ADV NGCUKAITOBI SC :   Thank you,  Madam Chair .   Mr  

Chauke has served the administ rat ion of  just ice  in  th is  

count ry fo r  more than 40 years.   He has r i sen th rough the 

prosecutor ia l  system by d i l igence,  competence,  in tegr i ty .   He 

has never been found want ing on any of  those matr ix .   He 

began in  1983 as an in terpreter  in  the Giyani  Mag ist rates 

Court .   He comple ted a d ip loma Jur is  in  1988,  and thereaf ter  

was appointed as a prosecutor .  

 From the outset  o f  h is  career ,  he was ent rusted not  

only wi th prosecutor ia l  decis ions,  but  wi th  t ra in ing new 

c le rks,  in terpreters,  jun ior  prosecutors.   This was a s ign of  

conf idence p laced on h im at  an ear ly  stage.   Af ter  complet ing  
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h is  B.Jur is  and LLB degrees whi le  he was work ing fu l l  t ime,  

he was promoted to prosecute in  the  Regional  Court  and la ter  

served as a Magis t rate af te r  comple t ing the Magist rate 's  Civ i l  

Seminar at  Just ice Col lege.    

 In  1996,  he became the f i rs t  Af r ican senior  

prosecutor  in  the  Randburg region .   In  a sense,  th is  is  a 

momentous occas ion that  the f i rs t  Af r ican prosecutor  in  the 

Randburg region  is  today being cal led in  a misconduct  

enqui ry .   In  that  ro le of  managing 19 prosecutors,  overseeing 

a l l  Dist r i c t  and Regional  Courts  in  Randburg,  Wynberg,  

Midrand,  he was responsib le for  superv is ion,  t ra in ing ,  docket  

preparat ion,  media engagement ,  and represent ing the  DPP in 

stakeholder  forums  

 His responsib i l i t ies  increased when he was 

t ransfer red to the of f ice of  the DPP in the then Wi twatersrand 

Local  Div is ion,  where he prosecuted High Court  t r ia ls  and 

appeals,  prepared ind ictments,  and vet ted the work  of  jun ior  

advocates.   From 2001 to 2004,  he served as the chief  

prosecutor  of  the  Vaal  Tr iangle c luster ,  where he managed 

10 of f i ces wi th  extensive administ rat i ve,  f inanc ia l ,  and 

overs ight  responsib i l i t ies,  inc luding PFMA compl iance,  

per fo rmance moni tor ing,  l ia ison wi th SAPS and local  

author i t ies,  and the overa l l  funct ion ing of  the c luster .    

 He la ter  completed a d ip loma in  corporate  

governance and was appointed as  the regional  head of  the  
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Specia l  Commercia l  Cr imes Uni t  in  Johannesburg,  leading a  

team specia l i s ing in  complex f raud and cor rupt ion  

prosecut ion,  and cont r ibut ing to the Dornan Commission of  

Enqui ry in to the Oi l - fo r -Food programme.   In  2007,  he jo ined 

the Johannesburg Bar.   He pract ised across c iv i l ,  labour,  

cr iminal ,  and equal i t y  mat ters,  and in teracted wi th senior  

of f ic ia ls  in  both the publ ic  and pr iva te sectors.    

 On 1 September  2011,  he was appointed as the  

Di rector  of  Publ ic  Prosecut ions,  South Gauteng,  where he 

was,  unt i l  h is  suspension,  responsib le fo r  400 prosecutors  

and 100 support  s taf f .   In  th is  capaci ty ,  he has overseen 

prosecut ions of  some of  the most  pro minent  mat ters,  

represented the  NPA in h igh - level  engagements,  and 

managed one of  the busiest  prosecutor ia l  o f f i ces  in  the 

Republ ic .    

 One of  the wi tnesses that  wi l l  be cal led,  Madam 

Chai r ,  Mr Gerr ie  Nel ,  wi l l  test i fy  no t  only about  h is  in teract ion  

wi th Mr Chauke when he was in  the NPA,  but  af te r  he le f t ,  

and the level  o f  professional ism that  he has a lways 

encountered whenever he deal t  w i th  Mr Chauke.   So we say 

that  th is  i s  the professional  and personal  account  of  Mr 

Chauke,  a prosecutor ,  a  Magist ra te,  a  senior  manager,  an  

invest igator ,  a  pract is ing advocate ,  and u l t imate ly,  the  DPP 

of  th is  province.    

 This i s  a record of  s teady advancement ,  deep 
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inst i tu t ional  exper ience,  and decades of  commitment  to  the  

administ rat ion of  just ice.   Noth ing in  th is  career  has shown 

or  suggested a person prone to recklessness,  to  mala f ide,  

or  the d isregard for  the ru le of  law.   To the cont rary,  h is  

h is tory is  one of  susta ined publ ic  serv ice and t rusted 

leadership.   We ask that  you take that  in to account  in  

l is tening to the evidence that  wi l l  be led,  which wi l l  a t tempt  

to  por t ray h im as something that  he  is  not .    

 When I  then f ina l ise,  Madam Chai r ,  to  look at  the  

speci f ic  point  in  3 point ,  wel l ,  i t  s ta r ts  at  3 .   Wel l ,  i t  s ta r ts  at  

two.   I t  says . . . [ in tervenes]  

CHAIRPERSON :   Let  me say th is .   I  th ink in  a l l  fa i rness,  you 

should probably wai t  and not  answer that  quest ion ,  because 

someone wi l l  expla in bet te r  those concepts.   I  wi l l  be unfa i r  

to  you to expect  you to e laborate on these te rms of  reference,  

as I  was doing.   I  th i nk we wi l l  wa i t  for  Advocate Batohi  to  

assist  us to  understand those concepts,  and then you wi l l  

take i t  f rom there.  

ADV NGCUKAITOBI SC :   As you p lease,  Madam Chair .   I  am 

happy not  to  d isagree.   [ Laughter ]  Thank  you,  Madam Chai r ,  

I  have got  noth ing  e lse to add.  

CHAIRPERSON :   I  suppose you are going to hand up the  

wr i t ten opening address at  some stage?  

ADV NGCUKAITOBI SC :   Yes,  i t  wi l l  be handed up short l y ,  

l i tera l l y  in  the next  hour.   I t  wi l l  be d ist r ibuted on emai l .  
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CHAIRPERSON :   On emai l .  

ADV NGCUKAITOBI SC :   Yes.  

CHAIRPERSON :   Yes,  thank you.   Thank you,  counsel ,  my 

s is ter  just  reminded me of  something.   You refer red  us to a  

number of  wi tnesses that  you in tend to ca l l .  

ADV NGCUKAITOBI SC :   Yes.  

CHAIRPERSON :   And needless to  say,  at  one stage,  those 

statements should be made avai lab le to  us.   But  I  say th is  

guardedly,  knowing that  th ings have not  happened as swi f t  

as  th ings should have happened,  g iven the c i rcumstances of  

th is  case.    

ADV NGCUKAITOBI SC :   Yes.  

CHAIRPERSON :   There has been some delays,  and there  has 

not  been a proper communicat ion wi th the evidence leader,  

meaning that ,  o r  rather ,  resul t ing  in  delays in  present ing 

documentat ion.   Not  only to  you,  but  a lso to the panel .   I  

would l i ke  to  know f rom you,  when d o you propose to  be ready 

wi th those statements?  We wi l l  proceed.   From the evidence 

leader 's  s ide,  the i r  bundles are ready.   That  should not  delay  

the enqui ry .    

 You have a team of  able lawyers next  to  you.   As you 

proceed,  they can go and consul t  to  fast - t rack the process,  

rather  than postponing and you go and s i t  wi th  wi tnesses.   So 

as i t  happens wi th the evidence - leading team, whi ls t  they 

proceed,  one o f  h is  co l leagues wi l l  deal  wi th  other  
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outstanding mat ters.   I  am saying th is  because we have run 

behind schedule,  one and a hal f  months behind schedule.   

And I  suppose that  we a l l  share the sent iments that  th is  i s  

not  a mat ter  that  should delay any fur ther .  

 Nobody wants to  be subjected to th is  k ind o f  

uncerta inty.   And I  am sure Mr Chauke,  as I  read in  some of  

h is  wr i t ten representat ion to the President ,  he said he is  

ready to star t .   And I  understand why he would want  th is  

mat ter  to  be f ina l i sed as soon as possib le.   So the long and 

short  o f  th is  long pre lude to my quest ion is ,  is  i t  feasib le that  

your  team can star t  work ing on tak ing statements f rom those 

wi tnesses that  you would l ike to  ca l l ,  just  to  fast - t rack the  

process and not  delay i t  any fur ther?  Is  that  possib le?  

ADV NGCUKAITOBI SC :   Madam Chai r ,  you wi l l  be  p leased 

to know that  we have substant ia l ly  rev ised our  posi t ion.   We 

th ink that  we should be able to  match the panel 's  desi re for  

expedi t ion.   So we can work on statements and l i tera l l y  

del i ver  them, not  next  week,  but  the week af ter .   So we are  

not  going to ask for  long delays,  no .   So i f  you are asking me 

for  a  speci f ic  date,  I  could…  Oh,  yes,  that  is  actua l ly  very,  

very important ,  I  had fo rgot ten about  i t .   And the three 

wi tnesses,  Mr Gerr ie  Nel ,  Mr Nxasana,  and Mr Sel lo  Maem a 

are ex-NPA.    

 There is  a provis ion in  the NPA Act  that  they may not  

d isc lose in format ion obta ined by them in the course and 
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scope of  the i r  du t ies wi thout  permission.   Last  Wednesday,  

we wrote a le t te r  to  the  NPA,  te l l ing them that  we had 

consul ted wi th these wi tnesses,  and in  the  course of  the 

consul tat ion,  one of  those wi tnesses ra ised the concern that  

the Sect ion 41,  41(c)  pr ohib i t s  them f rom disc los ing  

in format ion to us  and that  they need author isat ion f rom the 

NPA.  

 That  le t te r  was wr i t ten on the 14th  of  November.   Is  

that  Thursday,  no t  Wednesday?  14 th of  November.   We have 

not  received a response.   So we would be very keen to get  

those author isat ions,  so that  those wi tnesses can s ign  

statements.   On the . . . [ in terve nes]  

CHAIRPERSON :   Has that  le t te r  been copied to the Secretary  

of  the Enqui ry?  

ADV NGCUKAITOBI SC :   I  am to ld,  yes.  

CHAIRPERSON :   On the 14th?  

ADV NGCUKAITOBI SC :   14th of  November,  yes.    

CHAIRPERSON :   I  suppose that  Advocate Mohlamonyane has 

had a s ight  of  i t  as wel l?  

ADV NGCUKAITOBI SC :   Yes,  I  am to ld he has.  

CHAIRPERSON :   May I  just  conf i rm wi th counsel ,  yes,  s i r ,  I  

am sor ry,  I  do forget  that  I  have to speak to th is  microphone.   

Advocate Mohlamonyane,  have you had a s ight  of  the le t ter  

of  the 14th to  the NEWSPAPER, request ing author isat ion,  the 

d isc losure?  
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ADV MOHLAMONYANE SC :   Madam Chair ,  I  recal l  

d iscussing the issue wi th Advocate Batohi .   I  cannot  recal l  

whether  I  saw the  le t ter  or  not ,  but  such a request  was made 

to the NPA.   And I  be l ieve i f  she has not  s igned i t  yet ,  a l ready 

she is  going to s ign the author isat ion in  ter ms of  sect ion 41(6)  

of  the NPA Act .  

CHAIRPERSON :   The 14th,  Advocate Ngcukai tobi ,  was on 

Fr iday,  just  last  Fr iday?  

ADV NGCUKAITOBI SC :   Yes,  indeed.  

CHAIRPERSON :   I t  may wel l  be tha t  the NPA is  looking in to  

the mat ter .   And as you have seen on te lev is ion,  she has been 

busy e lsewhere.   So le t  us hope tha t  the author isat ion wi l l  be  

done.   I  suppose,  Advocate Hul ley,  you can probably assist  

there,  maybe speak to the  NPA to fac i l i ta te that  request ,  

whether  yes or  no .    

ADV HULLEY SC :   Indeed so.  

CHAIRPERSON :   I  do not  know what  you people do,  but  the 

request  is  pending.  

ADV HULLEY SC :   I  understand that  the request  has been 

acceded to.   I t  may s imply be that  the wr i t ten communicat ion  

thereof  has not  yet  been t ransmi t ted.  

CHAIRPERSON :   Yes,  thank you.   We can only note what  you 

are present ing before us.   I  do understand,  counsel ,  that  the  

delay in  the author isat ion wi l l  have an ef fect  on the  

consul tat ions,  e f fect iveness of  the consul tat ion wi th 
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Advocate Nel ,  Advocate Maema,  and Advocate Mr Nxasana.  

ADV NGCUKAITOBI SC :   Yes.  

CHAIRPERSON :   I  th ink what  we are d iscussing  now is  

suf f i c ient  to  remind a l l  concerned of  the importance of  

react ing to that  request .    

ADV NGCUKAITOBI SC :   Yes,  thank you,  Madam Chair .   So 

subject  to  that ,  these are a l l  senior  pract i t ioners.   They are  

a lso help ing us to draf t  the i r  own statements.   So i t  is  not  a  

scenar io of  deal ing wi th a lay wi tness where  you have to draf t  

the statements.   So we can make  i t  qu icker  than i t  would 

ord inar i l y  be the case.   And I  was th ink ing that  i t  should be 

feasib le to  comple te the statements of  these wi tnesses by the  

1st  of  December and to hand them to the panel .  

 I  am glad we are on th is  top ic,  Madam Chair ,  because 

I  have been looking for  the r ight  opportuni ty  to  ra ise the wider  

problem,  that  you have seen tha t  th is  case in  la rge par t  

depends on two dockets and two records,  the Mdlu l i  docket  

and the Booysen docket .   The charge i tse l f ,  i f  you look at  

charge 3.1.1.1,  ta lks about  the docket  in  the Booysen mat ter .   

Now,  there  is  a lso  the J iba judgment  as wel l  as  the fu l l  

judgment .  

 We had asked as ear ly  as the 7th of  November for  

the fu l l  records in  those cases.   We have not  received them.  

They themselves are re ly ing on statements made by the  

Judges in  those cases,  but  we do not  have the records of  
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those cases.   So that  a lso does impl icate the preparat ion t ime 

that  we would need.   They know the le t ter .   They have 

received i t .   But  perhaps they can commit  now to g iv ing i t  to  

us wi th the date.   Thank you,  Madam Chai r .  

CHAIRPERSON :   Mr Ramogale ,  we are st i l l  do ing the  

pre l iminar ies.   In  fa i rness to the  sen ior  counsel ,  just  g ive h im 

space.   Some of  the  mat ters you can d iscuss when we 

adjourn.   You st i l l  have abundance of  t ime to have your  

conferences there .   I  suppose the appropr ia te  th ing to do in  

the c i rcumstances,  when we adjourn,  is  for  a l l  the teams to  

come together  and address these issues.   We cannot  decide  

for  you unless there is  a substant ive appl icat ion fo r  us to  

make an order  or  d i rect ion.    

 But  some of  these th ings can be deal t  wi th  by way of  

agreement  when lawyers s i t  and ta lk .   When should you 

expect  the author isat ion,  fo r  instance?  When do you propose 

to be ready wi th  the statements,  that  is  the f i l ing day of?  

When wi l l  you be provided wi th the paragraph 3.1.1.1  dockets  

and a l l  o ther  documents?  We wi l l  not  be able to  assist  you 

unless you approach us proper ly ,  so that  you can compel  

somebody to do  what  they are supposed to do,  i f  i t  is 

necessary.  

 My suggest ion is  that  when we adjourn and probably  

the ent i re  af te rnoon,  i f  we are not  going to proceed wi th  

Advocate Batohi ,  you may use that  opportuni ty  to  address 
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these aspects,  because we cannot  delay that .   You can deal  

wi th  that  maybe for  an hour or  so and come up wi th an  

agreement  that  wi l l  be made an order  or  the panel 's  d i rect ion.   

Then we can take i t  f rom there.   May I  just  confer  wi th  my 

s is ters on that?   

 We are so minded to do as I  proposed,  that  we are  

going to take a lunch break and af ter  you have had lunch,  you 

can take t ime,  an hour or  so,  and i f  you need more t ime,  you 

can approach us and see i f  you can deal  wi th  a l l  these issues,  

to  fast - t rack the p rocess,  because i f  you cannot  have those 

statements,  i t  means we cannot  proceed at  a la ter  s tage.   I t  

may wel l  be that  those very dockets that  you have asked for  

may be helpfu l  to  the evidence leader as wel l .    

 So d iscuss those aspects and i f  you cannot  reach an 

agreement ,  you know what  to  do.   Anyth ing e lse,  Advocate  

Ngcukai tobi?  

ADV NGCUKAITOBI SC :   Noth ing ,  Madam Chair .   I  wi l l  not  

te l l  you what  Mr Ramogale  wanted me to say.   [Laughter ]  

CHAIRPERSON :   I  am not  going to be pr ivy to  those 

conferences.   I  have warned h im severa l  t imes.   Probably I  

must  chuck h im out  of  the premises.   [ Laughter ]  The  

evidence- leading team, because I  have been address ing you,  

especia l l y  wi th  regard  to the processes re lat ing to the  shar ing  

of  documents,  do you ant ic ipate any chal lenges in  respect  of  

agreeing?  I  am sure somebody f rom the NPA is  here.  
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ADV MOHLAMONYANE SC :   Yes,  Madam Chair .  

CHAIRPERSON :   Apart  f rom counsel .  

ADV MOHLAMONYANE SC :   Apart  f rom counsel .  

CHAIRPERSON :   Who is  here?  

ADV MOHLAMONYANE SC :   There is  an of f ic ia l  f rom the NPA 

who is  here wi th Advocate Batohi .  

CHAIRPERSON :   I  do not  see Advocate Batohi  here.  

ADV MOHLAMONYANE SC :   She is  s i t t ing…  

CHAIRPERSON :   In  the hold ing room?  

ADV MOHLAMONYANE SC :   Yes,  she is  s i t t ing there .  

CHAIRPERSON :   And the of f ic ia l ,  is  the of f ic ia l  here?  

UNIDENTIFIED SPEAKER :   She is  a lso s i t t ing there.  

CHAIRPERSON :   Okay,  thank you.  

ADV MOHLAMONYANE SC :   She is  a lso s i t t ing wi th her ,  

Madam Chair .  

CHAIRPERSON :   Yes,  thank you.  

ADV MOHLAMONYANE SC :   Thanks.  

CHAIRPERSON :   Let  me,  we wi l l  apologise to her  for  just  

ho ld ing on,  because i t  seems to me that  i t  is  cr i t ica l  that  we 

get  th is  process running,  to  make sure that  you agree on the  

shar ing of  documents,  the request  fo r  author isa t ion,  for  

instance,  the statements,  the dates  for  s tatements.   Once you 

get  the undertaking that  the author isat ion wi l l  be provided 

today or  tomorrow,  you wi l l  be in  a posi t ion to say the  

statements wi l l  be ready by the 30th of  th is  month or  the 1st  
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o f  December.    

 And the wider  p roblem wi th regard to the dockets,  e t  

cetera,  d iscuss i t  amongst  yoursel f  and see i f  you wi l l  be able 

to  come to toenader ing,  hul le  sê,  i s  i t  toenader ing,  Afr ikaans 

speaking people?  Maybe you wi l l  come c loser  to  each other ,  

to  one another ,  and then wr i te  a document  in  a form of  an  

agreement  that  we may endorse.   When you are ready,  you 

wi l l  le t  us know.  

ADV MOHLAMONYANE SC :   Thank you,  Madam Chai r .  

CHAIRPERSON :   Wi l l  that  be possib le?  

ADV MOHLAMONYANE SC :   That  wi l l  be possib le,  Madam 

Chai r ,  thank you.   I  do not  foresee any problems in  having  

d iscussions wi th  our  learned col leagues.   I  th ink  in  due 

course we wi l l  be able to  see eye to  eye as fa r  as tak ing the  

mat ter  forward is  concerned.   We wi l l  t ry  our  best  to  expedi te  

the saving of  requested documents on the Chauke team.  

Thank you,  Madam Chai r .  

CHAIRPERSON :   Confer ,  you may,  you may.  

ADV MOHLAMONYANE SC :   Thank you,  Madam Chai r .  

CHAIRPERSON :   I t  is  okay to g ive an embrace.   [Laughter ]  

ADV MOHLAMONYANE SC :   Thanks,  Madam Chai r . . .   Thank 

you,  Madam Chair ,  I  have conferred wi th my learned 

col league and wi th Advocate Hul ley  for  the  NPA.   We can 

adjourn at  th is  stage to have the conversat ion wi th our  

co l leagues.  
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CHAIRPERSON :   I  th ink your lunch is  ready.   I  am serv ing  

lunch,  so af te r  lunch,  30 minutes lunch,  you can then have 

your d iscussion.   And as soon as you are ready,  le t  us know.  

ADV MOHLAMONYANE SC :   We wi l l  do that ,  Madam Chai r .  

CHAIRPERSON :   We are adjourned.   Thank you.  

ADV MOHLAMONYANE SC :   Thank you.  

ENQUIRY ADJOURNS 

ENQUIRY RESUMES 

CHAIRPERSON:   Good af te rnoon,  everyone.  

ADV NGCUKAITOBI SC:   Good af te rnoon,  Madam Chair .  

ADV MOHLAMONYANE SC :   Good af ternoon,  Madam Chair .  

CHAIRPERSON:   Counsel ,  th is  has been a long wai t ing,  but  

I  assume that  you have made good progress.  

ADV MOHLAMONYANE SC:   Thank you,  Madam Chair ,  and 

thank you fo r  the  opportuni ty  af forded the par t ies.   We,  as  

you ind icate,  have taken qui te  some t ime,  but  I  must  point  ou t  

that  we have reached some agreement ,  Madam Chair .   We 

have prepared two copies for  the co -panel l i s ts  and an or ig inal  

copy for  you,  Madam Chair ,  and I  beg leave to hand them up,  

i f  you a l low us.    

 To the extent  to  which we could agree wi th in some 

of  us who are a b i t  const ra ined,  th is  is  how far  we could agree 

and we made cer ta in commitments  as fa r  as wi tnesses are  

concerned and as far  as exchanging of  o ther  documentat ion 

is  concerned.   There is ,  o f  course,  a document  which is  
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readi ly  avai lab le  in  the Mdlu l i  mat te r .   I  speak under  

correct ion.   Can I  conf i rm?  In  the Mdlu l i  mat ter ,  when Mdlu l i  

was charged wi th  murder,  that  document  i s  avai lab le,  but  i t  

needs to be ver i f ied and checked.  

CHAIRPERSON:   Wel l ,  we have not  had an opportuni ty  to  

read th is  document .   You can probably p lace i t  on  record  

proper ly ,  th is  agreement .  

ADV MOHLAMONYANE SC :   Indeed,  I  wi l l  do that .  

CHAIRPERSON:   And read i t  in to the record at  an appropr ia te  

moment  and ind icate to  us the areas of  d isagreement ,  and 

you can take i t  f rom there.   And we can then decide on the  

progress regard ing tomorrow.  

ADV MOHLAMONYANE SC:   Indeed,  Madam Chair .   Should  

I  proceed to p lace i t  on record?  

CHAIRPERSON:   Yes,  I  th ink you can p lace i t  on record i f  i t  

is  the agreement  between the two par t ies.   I  see i t  has been 

s igned by Advocate Chauke.   Or is  i t  you,  Advocate?  

ADV NGCUKAITOBI SC:   Yes,  I  th ink my at torney has s igned 

i t  on behal f  o f  Mr Chauke.  

CHAIRPERSON:   PP,  yes.  

ADV NGCUKAITOBI SC:   PP,  yes,  thank you.  

CHAIRPERSON:   Thank you.   And NPA?  

ADV MOHLAMONYANE SC :   Advocate  Batohi  has s igned,  

Madam Chair .  

CHAIRPERSON:   Advocate Batohi  has s igned.  
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ADV MOHLAMONYANE SC :   Yes.  

CHAIRPERSON:   Yes,  thank you.   I  th ink you can p lace i t  on 

record,  Advocate Mohlamonyane.   Then you wi l l  address us 

on the areas of  d isagreement .  

ADV MOHLAMONYANE SC :   Thank you,  Madam Chai r .    

“ In  th is ,  the enqui ry in  te rms of  sect ion 12(6) ,  read wi th  

sect ion 14(3)  of  the Nat ional  Prosecut ing Author i ty  Act ,  

number 32 of  1998,  in to the f i tness of  Advocate  Andrew 

Chauke to hold of f ice as DPP Johannesburg.    

Agreement  on the  fur ther  conduct  o f  the enqui ry. ”  

And I  wish to p lace the fo l lowing on record.   I t  s tar ts  wi th the  

in t roduct ion,  and i t  reads as fo l lows:  

1 .  “ In  accordance wi th the d i rect ions issued by the  

Chai rperson of  the panel ,  Just ice Nkabinde,  on 18 

November 2025,  the par t ies have reached the  

fo l lowing agreement .  

2 .  Concern ing wi tness statements:  

2 .1  The evidence leader:  

1 .  I t  is  recorded that  the wi tness statement  of  

Advocate Shami la  Batohi  has been furn ished. ”  

CHAIRPERSON:   I  beg your pardon,  counsel .   I  th ink  read i t  

as i t  is .   2 .1.1,  as  i t  is ,  verbat im,  p lease?  

ADV MOHLAMONYANE SC:   Thank you.   As i t  p leases you,  

Madam Chair .   Paragraph 1,  le t  me rather  begin where i t  

begins.    
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1 .  In t roduct ion  

1.1  In  accordance wi th the d i rect ions issued by the  

Chai rperson of  the panel ,  Just ice Nkabinde,  on  

18 November 2025,  the par t ies have reached 

the fo l lowing agreement .    

2 .  Wi tness statements  

2.1  The evidence leader:  

2 .1.1  I t  is  recorded that  the wi tness s tatement  of  

Advocate Shami la  Batohi  has been f in ished.    

2 .1.2  The evidence leader i s  yet  to  f ina l i se  the l is t  o f  

wi tnesses.   The evidence leader has 

undertaken to rever t  on or  before 26 November  

2025 wi th a l i s t  o f  the  proposed wi tnesses and 

the date upon wh ich thei r  wi tness statements  

shal l  be provided.  

2.2  Chauke  

2.2.1  Chauke has ind icated that  in  addi t ion to h is  

test imony,  he in tends on cal l ing four  addi t ional  wi tnesses.    

2 .2.2  I t  is  proposed that  subject  to  the avai lab i l i t y  of  the  

documentat ion be low,  Mr Chauke and h is wi tness wi l l  present  

h is  wr i t ten statements on or  before 3 December 2025.    

3 .  Record of  the appl icat ion in  Freedom Under Law v.  

NDPP (Mdlu l i ) .  

3 .1  The evidence leader undertakes to furn ish th is  

record on or  before 26 November 2025.    
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4 .  Record of  the app l icat ion in  GCBSA v.  J iba  

4.1  The evidence leader shal l  rever t  on the avai lab i l i t y  

of  the documents on or  before 21 November 2025.   However ,  

should the documents be avai lab le in  e lect ronic fo rmat  before  

the said date,  the documents shal l  be t ransmi t ted to Advocate 

Chauke wi thout  delay .    

5 .  Case docket  of  racketeer ing charge of  General  

Booysen  

5.1  The evidence leader shal l  rever t  on the avai lab i l i t y  

of  the documents on or  before 21 November 2025.   However ,  

should the documents be avai lab le in  e lect ronic fo rmat  before  

the said date,  the documents shal l  be t ransmi t ted to Advocate 

Chauke wi thout  delay .    

6 .  Case docket  in  the murder charge o f  General  Richard  

Mdlu l i .    

6 .1  The evidence leader shal l  rever t  on the avai lab i l i t y  

of  the documents on or  before 21 November 2025.   However ,  

should the documents be avai lab le in  e lect ronic fo rmat  before  

the said date,  the documents shal l  be t ransmi t ted to Advocate 

Chauke wi thout  delay .    

7 .  In ternal  NPA memoranda in  the Booysen mat ter  

7.1  The evidence leader,  in  consul ta t ion wi th the NPA,  

have agreed that  Mr Chauke can at tend at  the premises of  

the NPA,  that  is  the VGM bui ld ing ,  on any date,  subject  to  

reasonable not ice ,  chosen by h im,  to  obta in access to  access 
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o f  h is  laptop.   The NPA wi l l  make copies of  documents  

ident i f ied on the laptop avai lab le to  h im.    

7 .2  The evidence leader,  in  consul ta t ion wi th the NPA,  

have agreed that  Mr Chauke can at tend at  the premises of  

the DPP Johannesburg on any date,  subject  to  reasonable  

not ice,  chosen by h im,  to  obta in/access any documentat ion  

in  the possession  of  the NPA.    

7 .3  To fac i l i ta te the  above,  the evidence leader,  in  

consul ta t ion wi th the NPA,  shal l  provide Mr Chauke wi th the  

deta i ls  of  the NPA's re levant  contact  person.    

8 .  In ternal  NPA memoranda in  the Mdlu l i  mat ter  

8.1  The evidence leader,  in  consul ta t ion wi th the NPA,  

have agreed that  Mr Chauke can at tend at  the premises of  

the NPA,  VGM bu i ld ing,  on any date,  subject  to  reasonable 

not ice,  chosen by h im,  to  obta in access to access of  h is  

laptop.   The NPA wi l l  make copie s of  documents ident i f ied on 

the laptop avai lab le to  h im.  

8.2  The evidence leader,  in  consul ta t ion wi th the NPA,  

have agreed that  Mr Chauke can at tend at  the premises of  

the DPP Johannesburg on any date,  subject  to  reasonable  

not ice,  chosen by h im,  to  obta in/access any documentat ion  

in  the possession  of  the NPA.    

8 .3  To fac i l i ta te the  above,  the evidence leader,  in  

consul ta t ion wi th the NPA,  shal l  provide Mr Chauke wi th the  

deta i ls  of  the NPA's re levant  contact  person. ”    
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That  wi l l  be i t  and s igned by the evidence leader,  the Nat ional  

Prosecut ing Author i t y .   Advocate Batohi  has s igned on behal f  

o f  the NPA and on behal f  o f  Advocate Chauke,  I  be l ieve th is  

i s  h is  at to rney’s s ignature.   

CHAIRPERSON:   Yes,  thank you,  Advocate Ngcukai tobi  has 

conf i rmed that  Advocate Chauke's s ignature appears PP by 

h is at torney.   Cor rect?  

ADV NGCUKAITOBI SC:   We do conf i rm,  Madam Chair .   

CHAIRPERSON:   Yes,  thank you.   Thank you,  thank you,  

counsel .   Thank you to a l l  o f  you,  counsel .    

-  -  -  -  -  -  -  -  -  -  -  -  -  -  

DIRECTIVE 

By agreement  be tween the par t ies ,  th is  agreement  on the 

fur ther  conduct  of  the enqui ry is  made an order  or  d i rect ive 

of  the enqui ry and we so d i rect .  

-  -  -  -  -  -  -  -  -  -  -  -  -  -  

ADV NGCUKAITOBI SC:   As i t  p lease.  

ADV MOHLAMONYANE SC :   As i t  p leases you,  Madam Chair .   

ADV BALOYI -MERE SC :   Thank you,  Mr Evidence Leader.   

When we took a break,  par t  o f  what  you were supposed to  

address was the issue of  the three wi tnesses f rom Advocate  

Chauke 's team.  Advocate Gerr ie  Nel ,  Maema,  and Mr  

Nxasana fo r  the i r  request  for  author isat ion to s ign or  to  

depose to af f idavi ts ,  and you have not  addressed i t  here.  

ADV MOHLAMONYANE SC :   Yes,  i t  has not  been addressed 
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in  th is  agreement ,  Madam Baloyi -Mere.   We d iscussed i t  and 

wi th the Nat ional  Di rector  of  Publ ic  Prosecut ions,  together  

wi th Advocate Hu l ley,  the document  is  ready to be  sent  in  

terms of  sect ion  41 of  the  NPA Act  and we deemed i t  

unnecessary to  p lace i t  in  th is  type of  an agreement  when,  in  

fact ,  i t  is  a l ready there and can be sent  any minute f rom now 

on.  

CHAIRPERSON:   I  suppose i t  is  on  that  basis that  you were  

able to  agree on the date of  the 3rd of  December wi th  

Advocate Ngcukai tobi ’ s  team.  

ADV MOHLAMONYANE SC :   Yes,  indeed,  Madam Chair .  

CHAIRPERSON:   In  that  event ,  I  th ink that  the appropr ia te  

th ing is  to  look in to those areas of  d isagreement ,  i f  you would  

l ike to  br ing i t  to  our  at tent ion at  th is  stage.  

ADV MOHLAMONYANE SC :   What  I  can br ing  to your  

at tent ion,  Madam Chair ,  is  tha t  there was a proposal  

emanat ing f rom our co l leagues,  f rom Advocate Chauke’s  

team, that  I  should make an undertaking and g ive a speci f ic  

date as to when wi tness statements wi l l  be avai lab le.   And I  

ind icated to them that  I  am const ra ined to  a cer ta in extent .   I  

would have loved that  at  th is  stage wi tness statements would 

have been avai lab le,  but  I  am not  yet  done wi th consul t ing  

wi th a l l  the potent ia l  wi tnesses that  I  in tend to ca l l  or  the  

evidence leaders in tend to ca l l .    

 But  I  have made a l is t  o f  those wi tnesses,  which I  
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have t ransmi t ted  to the Nat ional  Prosecut ing Author i ty .   And 

i t  is  the Nat ional  Prosecut ing Author i ty  who then ar ranges 

contact ,  ar ranges for  me to contact  those wi tnesses.   So far ,  

we have contacted one wi tness who has a l ready prepared a  

draf t  s tatement ,  which I  s t i l l  have to  look at  and f ina l i se  wi th  

the wi tness in  conjunct ion wi th the Nat ional  Prosecut ing  

Author i t y .   That  is  why I  could not  commit  to  a speci f ic  date.  

 As fa r  as the other  aspects are concerned,  we found 

one another .   We could not  commit  to  a speci f i c  date,  save to 

state that  we wi l l  rever t  in  three days '  t ime,  that  be ing the 

21st  of  November  2025.   Especia l l y  on the  quest ion  of  the  

records.   

CHAIRPERSON:   21st?  

ADV MOHLAMONYANE SC:   November 2025,  three days 

hencefor th f rom today.  

CHAIRPERSON:   On which issues speci f ica l l y?   The date is  

21st  of  November  2025.   In  re lat ion  to which issues?  

ADV MOHLAMONYANE SC:   In  re lat ion to the record of  the  

appl icat ion in  GCB South Af r ica v.  J iba,  which is  conta ined in  

paragraph 4 of  our  agreement .  

CHAIRPERSON:   But  in  re lat ion  to the wi tness sta tements,  

Advocate Mohlamonyane,  I  take tha t  i t  should not  be d i f f icu l t  

for  the NPA to fac i l i ta te consul tat ion wi th those wi tnesses,  

and to make sure that  those wi tnesses are consul ted wi th and 

thei r  s tatements are prepar ed wi thout  delay.  
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ADV MOHLAMONYANE SC:   Indeed,  Madam Chair .   I t  should  

not  be d i f f i cu l t  and i t  wi l l  not  be d i f f icu l t .  

CHAIRPERSON:   Let  me emphasise th is .   The NPA is  

compr ised of  a team of  lawyers.   And your team, yoursel f ,  

your  co l league who wi l l  be jo in ing you before long,  Advocate  

Hul ley and the jun ior  advocates,  should be in  a posi t ion when 

you work as a formidable team to produ ce those sta tements  

wi thout  delay.   One of  you or  two of  you can go and consul t  

wi th  the wi tnesses as we proceed.    

 The same way I  ment ioned to the team of  Advocate  

Chauke so that  we do not  delay shar ing documents.   As you 

recal l ,  the  statement  of  Advocate Batohi  was furn ished to us  

on Saturday,  which  was qui te  la te .   I  th ink in  fa i rness,  not  

only to  the Advocate Chauk e 's team, but  to  yoursel f  as wel l ,  

to  be able to  prepare for  leading those wi tnesses.   So i f  those 

statements can be prepared t imeously and be f i led of  record  

on t ime,  that  wi l l  make our  task a lo t  easier .  

ADV MOHLAMONYANE SC :   I  agree,  Madam Chai r ,  and I  

must  point  out  to  you that  Advocate  Hul ley and h is  jun ior  have 

been very,  very,  very helpfu l  to  see to i t  that  I  am assisted.   

They were very,  very helpfu l  and there is  no reason now why 

they should not  cont inue to assist  me.   And we wi l l  make our  

ar rangements.   I  wi l l  make ar rangements wi th them insofar  as  

consul tat ions wi th  potent ia l  wi tnesses are concerned.  

CHAIRPERSON:   Wel l ,  to  that  end,  i t  should have been easy 
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to  g ive at  least  a date or  two to say approximate ly on these 

dates,  you wi l l  be in  a posi t ion  to furn ish some of  the  

statements at  least ,  g iven the fact  that  some of  your  

wi tnesses wi l l  be  people,  I  suppose,  who would have been 

par t  o f  the NPA.  

ADV MOHLAMONYANE SC:   Le t  me deal  wi th  i t  in  th is  

fashion.   We cou ld not  g ive a –  I  could not  g ive a def in i te  

date,  because I  s t i l l  have to make contact  wi th  some of  them.   

We have a l ready made contact  wi th  one or  two of  them, but  I  

s t i l l  have to make contact  wi th  some of  the m whose phone 

numbers have been furn ished to me.   And I  can ment ion that  

one of  them is in  Nata l .   I  am speaking under cor rect ion.   I  

s tand to be corrected.   One of  them is  in  KZN.   I  s t i l l  have to 

ca l l  h im to ta lk  to  h im.  

CHAIRPERSON:   Yes,  thank you.   I  do not  want  to  belabour 

the point .   A f ter  a l l ,  you are the evidence leader.   And th is  

enqui ry should not  be delayed,  and I  wi l l  emphasise i t  again  

and again,  that  le t  us make sure that  we are on t rack.   At  

least  towards the fest ive sea son,  around Chr is tmas t ime,  we 

should have made progress,  because we star ted one and a  

hal f  months la te.  

ADV MOHLAMONYANE SC :   I  take your point ,  Madam Chair .   

I  take your point .  

CHAIRPERSON:   Regarding tomorrow's proceedings,  I  

assume that  Advocate Batohi ,  who has been in  the hold ing  
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room, has now lef t .  

ADV MOHLAMONYANE SC :   No,  no.  

CHAIRPERSON:   Is  she st i l l  here?  

ADV MOHLAMONYANE SC:   Ja,  she is  s t i l l  here.   She is  

wai t ing to be excused.  

CHAIRPERSON:   Excused.  

ADV MOHLAMONYANE SC:   Because the not ice to her  was 

speci f ic  that  she must  remain in  at tendance unt i l  she is  

excused.  

CHAIRPERSON:   Yes,  thank you.   I  th ink i t  is  proper that  we 

request  you to ex tend our  apology to h im,  Advocate Hul ley,  

for  having kept  her  wai t ing the whole day.   But  I  rea l ise that  

she has s igned the agreement  hersel f ,  so her  presence here  

has been benef ic ia l .  

ADV MOHLAMONYANE SC:   Should we not  perhaps,  Madam 

Chai r ,  ca l l  her  in?   She is  just  around.  

CHAIRPERSON:   Wel l ,  she is  not  going to test i fy .   I  th ink you 

are in  a bet ter  posi t ion to just  extend our  apology to  her  for  

the delay.   

ADV MOHLAMONYANE SC :   I  wi l l  do that .  

CHAIRPERSON:   That  you can even expla in much bet ter  than 

mysel f  because she s igned th is  agreement .   And tomorrow's  

proceedings,  as we have agreed,  wi l l  cont inue to resume at  

10 o 'c lock.   And you can approach us at  quarter  to  10 to do  

the normal  housekeeping,  f i rs t  th i ng in  the morning for  f ive  
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minutes,  and we star t  a t  10 o 'c lock.   Is  that  doable  to  a l l  o f  

you? 

ADV MOHLAMONYANE SC :   I t  is  doable.  

ADV NGCUKAITOBI SC :   Madam Chai r ,  I  do want  to  excuse 

mysel f  for  tomorrow.   My jun ior  wi l l  a t tend.   I  have a 

longstanding commitment  to  Par l iament  to  account  fo r  my ro le  

as the Chai rperson of  my o ld univers i ty .   I  would  l ike to  

conf i rm,  I  asked my at to rney about  that  running  record.   I t  

looks l ike there is  a b i t  o f  a  chal lenge wi th i t .  

CHAIRPERSON:   Could you repeat  the last  sentence?  

ADV NGCUKAITOBI SC:   I  just  want  to  conf i rm about  that  

running record that  the Chai rperson spoke about  yesterday.  

CHAIRPERSON:   Oh,  yes.   The running t ranscr ip t ion .  

ADV NGCUKAITOBI SC:   Yes,  indeed.   I t  was asked for  today 

and i t  does not  look l i ke anyone knew where we could access 

i t .  

CHAIRPERSON:   I t  should not  be a d i f f icu l t  mat te r  to  resolve.   

We should be able to  communicate wi th you through the 

Secretary af te r  our  adjournment .   They wi l l  cause an emai l  to  

be sent  to  your  at to rneys and yoursel f  about  th is  

t ranscr ip t ion.   They are a l l  here.   The  t ranscr ip t ion group is  

here.   They wi l l  te l l  us why and what  has happened.   But  

whatever  is  in  our  procedural  ru les is  a mat ter  that  has been 

agreed upon wi th  the serv ice providers.   So that  should not  

be d i f f icu l t .   We wi l l  a t tend to that .  



18 NOVEMBER 2025  –  DAY 2  

Page 81  o f  82  

ADV NGCUKAITOBI SC:   I t  is  just  that  tomorrow is  d i f ferent  

because the wi tness wi l l  be g iv ing evidence.   So even i f  they 

d id not  record yesterday and today,  maybe i t  is  not  too much 

of  an issue.  

CHAIRPERSON:   Tomorrow? 

ADV NGCUKAITOBI SC:   Yes,  tomorrow is  crucia l  for  us 

because there wi l l  be a wi tness test i f y ing.   So whatever 

chal lenges they had exper ienced,  i f  they could be a t tended 

to by tomorrow at  least .  

CHAIRPERSON:   Not  only for  yoursel f ,  for  us,  for  everybody 

concerned.   We wi l l  make sure  that  the t ranscr ip t ion is  

at tended to as a mat ter  of  urgency.   Thank you for  d rawing i t  

to  our  at tent ion.   Thank you very much,  counsel  and everyone 

who has been pat ient  wi th  us t oday,  the media,  we wi l l  

ad journ our  proceedings unt i l  tomorrow at  10 o 'c lock.   We 

adjourn,  thank you.  

ENQUIRY ADJOURNS UNTIL 19 NOVEMBER 2025  

-  -  -  -  -  -  -  -  -  -  -  -  -  -
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